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ADDRESS  to  the  PUBLIC. 

r[E  yery  high  and  adVaticed  price^  at  which  the  twelfth  edi« 
tioD  of  Sir  Edward  Cokes  Rrft  Infiitute,  or  Cwnmentary 
Vfcm  UUietOMfhBs  heen  fold  for  a  long  time  paft^  is  a  proofs  that 
a  iKV  edition  is  now  wanted  in  order  to  iupply  the  public  de« 
aaad.  This  of  Ufelf  may  be  thooght  a  fufficient  reafon  for  of* 
feiiog  anov  edition ;  bat  anothe^,  and  more  cogent  motive  con- 
can  in  inducing  to  fnch  a  propofal;  for,  notwithftanding  the 
tdfantages,  which  may  have  been  given  to  the  tenth,  eleventh,  9Lnd 
tiK^il  edidoosr  there  ftill  remains  an  ample  field  for  farther 
improvements.  It  is  not  intended,  by  this  obfervation,  in  the 
hA  to  deh>gate  from  the  merit  of  tbofe  three  editions ;  of  which 
the  tenth  and  eleventh  are  particolarly  thought  by  fome  todeferve 
commendation,  as  well  on  accoont  of  the  care  and  ipduftry 
exerted  in  corredling  the  errors  of  former  impreffions,  as  on  ac- 
ooantof  the  knowledge  and  judgment  (hewn  in  the  additional 
notes  and  references.  But  a  work  like  Sir  Edward  Coke*s  G)m« 
mentary,  fo  crowded  with  references  to  other  books  and  authori- 
ties, will  ever  leave  room  for  cornx^ions;  and  being  written  on  a 
fabjed  fo< dependant,  as  the  law  neceflarily  is,  on  the  opinions  of 
the  time  prefent,  and  fo  frequently  undergoing  changes  by  a<£lg 
of  the  legiflature,  will  continnally  call  for  additions.  Thefe  con- 
fideralions  may  fuffice  to  evince  the  propriety  of  attempting  a 
1^9  edition ;  but  fomething  further  is  requifite  to  recommend 
that  now  offered  to  the  Public ;  and  therefore  the  editor  will  ex« 
plain  the  plan,  on  which  he  propofes  to  condud  it.     . 

Littletofi^s  Tenures  said  Sir  Edward  Cokeys  Commentary  will  be 
printed  from  tfae^con^  edition,  that  being  generally  efleemed  the 
moil  corre&  one  of  the  Commentary;  but  it  will  be  occafionully 
compared  with  the^^  and  other  editions,  all  of  which  have  been 
procured  for  that  purpofe.  Alfo  the  text  of  Littleton  will  be  col* 
lated  with  the  Rohan  editioa.  wliich  was  that  preferred  by  Sir 
Edward  Coke^  ud  a  AiU  earlier  one  by  Lettou  and  McchRma, 

A  4  which 
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which  was  printed  in  the  life^time  of  Littleton^  or  within  a  year 
after  hi&  death,, and  has  never  yet  been  made  ufe  of  in  any  editiou 
of  the  Commentary.    For  the  ufe  of  thefe  two  moft  curious  and 
fcarce  editions  of  Littleton^  the  editor  is  indebted  to  the  kindnefa 
of  ooe^  whofe  name  he  fliould  think  it  an  honour  to  be  at  liberty 
to  meutionl    The  editor  is  alib  provided  with  the  curious  editiona 
of  Littleton  hy  Fynfon  and  Redman,  which  are  the  next  iu  date 
to  the  Rohan  edition.    He  is  pofle^ed  too  of  an  edition  in  1534 
by  Raftell,  and  of  mcfi  of  the  other  editions  of  Littleton,  which 
are  very  numerous ;  by t  thefe  latter,  not  being  of  fo  great  autho- 
rity, will  feldom  be  confulted.  It  is  proper  laadd,  that  the  editor 
propofes  to  give  the  various  readings  of  four  or  Jive  of  tbeearlieft 
editions  of  Littleton,  which  has  never  been  attempted  before* 
But  no  various  readings  will  be  given,  except  wheretbey  appear 
to  the  ediior  fubjiantially  to  affed  the  fenfe  of  Ihe  aiHhor*^  and 
therefore  the  reader  will  not  find  any  in  tbejirjlfe€6<m  ^  the  difn 
ference  of  the  feveral  editions,  fo  far  as  regards  that  (e&ioa 
being  apparently  quite  immaieriaL    As  to  references,  tbofe  in, the 
Jirftyfecondy  and  other  editions  of  Sir  Edward  Coke's  Comui/^ntary 
before  the  tenth',  having  been  made  by  Sir £dward  Coke  himfelf,, 
will  be  wholly  retained,  with  fuch  corredlions  only  of  apparent 
miftakes  as  (hall  occur  to  the  editor*    Many  of  the  additional  re<t 
tcrences  in  the  tenth,  eleventh,  and  twelfth  editiobs  will  alfo  be 
retained ;  it  being  intended  only  to  omit  fuch  as  the  editor  (hall 
difcover  to  be  plainly  foreign  to  the  purpofe.    The  editor  is 
aware,  that  even  fome  of  Sir  £dward  Coke*s  own  references  have 
been  complained  of  as  not  pertinent ;  which,  when  the  pxodi-r 
gious  number  of  them,  and  the  great  variety  of  public  and  pri« 
vate  affairs  which  commanded  his  attention  through  life,  are 
coniidered,  may  be  accounted  for,  without  uny  greax  ivfledtioa 
on  his  care  and  accuracy.    But  the  editor  would  deem,  it  a  pre* 
fumption  in  bini  to  omit  any  part  of  the  original  work ;  though, 
in  refpe^t  to  the  refeieilces,  fuch  a  liberty  i^  i^  very  numerous 

inftances 

•  This  may  ftem  not  quke  confident  w?thy&«#li^// gMn;  the  word  Nma  as 
a  various  r^tng }  but  the  reafon  of  it  is,  that  LitUeton  is  thought  by  Sir 
Eiiward  Coke  to  ufe  the  word  Una  is  a  fenfe  peculiarly  fignificant.  See  Co. 
Ljtt.  23.  a.-^The  various  readings  of  Littleton,  taken  from  the  e«liti<m  by 
Jt^tton  and  t/Ucklimt  will  be  difHnguiihed  by  £.  and  M.  thofe  from  the  Robam 
edition  by  Rob.  thofe  from  Pymftm's  edition  by  K  and  th«fe  from  RidiMm*% 
edition  by  Red,  and  if  a  reading  ftiouJd  he  taken  from  spy  ^^^edition,  it 
will  be  particularly  mentioned.  In  RtJm4m'9  edition  there  are  references  t9 
cafes  in  foij(ic  of  tlie  more  apcient  Year  Books,  which  it  was  once  intended  to 
have  ^iven  as  part  of  the  various  readings  from  Redman  j  but  <»n  re-confrdcf^ 
uSion^  chey  dp  not  appesur  of  fufickntcox^equcncc  to  be  tal^en  notice  of. 


TO  TAE  public.  <Ix> 

Muoes  taken  in  the  twt^h  edition*;  and  befide$,  he  would  \j 
so  means  be  underftood  to  engage  for  an  examination  of  every 
leference  with  the  book  ciled^  which  it  a  ta(k  far  greater  than 
Usother  avocationa  will  alk>w  him  to  engage  in  f .  Further^  it 
is  ppopofed  by  the  editor^  to  give  fome  additional  references^ 
ptrticolarly  to  the  reports  pabliihed  fince  the  twelfth  edition  ; 
«od  fome  notes ;  but  he  avoids  promifingagrea^nnmber  of  either^ 
left  hefboald  undertake  more  than  he  may  hereafter  be  able  t» 
tccomplilh.  However^  in  order  to  make  amends  for  the  fmall- 
aefs  of  the  number  of  new  notes  and  references}:,  great  care  (ball 
betaken  in  the  choice  of  them  ;  and  they  (hail  be  fo  exprefled, 
as  dearly  to  (hew  whether  they  tend  to  confirm^  to  queftion,  to 
cootradid^  or  to  illufirate  the  doArine  advanced  in  the  text ;  a 
difiiodion  very  Fequi(]te  for  the  convenience  and  information  of 
ibereader,  though  in  new  editions  of  law-books  too  frequently 
oegleAed.  In  the  eleventh  and  twelfth  editions,  the  new  re* 
fereocesare  not  diftingui(hed  from  Sir  Edward  Coke's;  but  in 
tUs  prefent  edition  it  is  thought  proper  to  acquaint  the  readerj 
which  bek>Dg  to  him^  and  which  to  his  refpeiSlive  editors ;  and 
fcr  that  purpofe,  the  additional  references  taken  firom  the  tenth, 
dtwUh,  and  tw^h  editions  will  be  inclofed  between  parenthefes ; 

and 

*7V  editor  has  not  yet  found  fUch  a  liberty  taken  in  any  editioni  except 
^iwdfib^  bat  in  timt  the  omiifion  of  lord  Coke*t  references  it  very  frequent 
wM,  and  he  doubts  whether  many  pag^s  can  be  found  without  inlbnces  of 
^  la  fevenl  page*  he  finds  Mumty  or  thirtf  references  omitted,  and  in  fonie 
fi^  orj$^.  The  truth  of  this  will  appear  by  examining  fd.  4.  b.  and  5.  a, 
of  the  hifelftb  edition  with  the  Quae  folios  in  any  prepedingone.  The  editor 
^nld  not  be  /b  earljf  in  making  this  ob'fervationi  if  it  was  not  with  a  view  t9 
^1  How  unaccountable  it  is,  that  notwithftanding  thisyi^/r^^Miofa  great 
part  of  the  authorities,  on  which  lord  Coke  founds  his  opinions,  the  t«w4fth 
edition  (bonld  fell  for  Jhe  pmtmdSy  whilft  the  price  of  fome  of  the  more  early 
ftfa'tiQaS)  though  they  contain  the  ^u'Mr  of  the  original  work,  and  thereforo 
Vt  iafinitely  more  valuable^  is  fcarce  as  mMnyflnllm^s* 

t  It  is  nei^flary  to  raention  this,  left  the  coMtimuiiWi'of  thoTe  miftaken  re« 
^resces  by  lord  Coke,  which  are  to  be  found  in  all  the  former  editions,  (hould 

a     * 

De  u&pnted  to  the  inattention  of  the  editor  of  the  prefbnt  edition,  and  as  a 
KS^^gence  not  confident  with  his  engagements  to  the  public.  The  editor 
^T  add,  that  many  of  the  miftakes  are  of  Aich  a  kind,  that  to  corred  them, 
>od  to  refer  to  the  hooki  or  authorities  inteaded»  would  exceed  his  utmoft 
tiigeace  and  power. 

t  At  firft  the  editor  doubted,  whether  it  would  be  in  his  j>ower  to  give  the 
tUK  aecellary  for  writing  anBiy  notes  and  references ;  but  this  firft  number 
of  the  work,  he  hopes,  will  convince  his  readers,  how  anxious  he  is  to  furni(h 
t  gicxt  number  ^  and  he  will  exert  himfelf  to  the  utmoft  in  order  to  continue 
tlie  work  on  the  (ame  enlarged  p1an«  Having  engaged  ia  the  undertaking, 
)^  u  rtfaUed  at  all  ev^i^ti  ^  wff,^  ff^  &«rificef|  ratb^  than  fuU'er  it  ta 
hBgufll  m  his  ha4d«. 
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and  thofey  with  the  notes  bj  the  editor  of  this  editioBj  with 
Tarious  readings  of  Littktop,  will  be  referred  to  by  figures^  and 
{daoed  at  the  bottom  of  the  page.  Soch  a  difcrimination  is  «. 
juftice  due  to  thofe  from  whom  the  references  proceed,  particu- 
larly to  Sir  Edward  Coke;  and,  at  the  fame  time,  muft  be  a 
fatisfa6tion  to  the  reader. — The  eievaUh  and  twelfth  editions 
contain  fome  notes  and  additions,  iliewing  the  alterations  in  the 
laws  fince  the  time  of  Sir  Edward  Coke,  which  were  printed  le« 
parately  at  the  end  of  the  work.  This  has  been  found  inoonve* 
nient ;  and  therefore,  in  the  prefent  edition^  they  will  be  placed 
in  the  margin  of  the  book  where  they  refpe&Tcly  apply ;  except 

*  fttcfa  of  them  as  the  editor  (ball  find  improper  to  be  retained,  or 
iiich  as  (hall  c(mfift  of  extra£U  from  a^  of  parliament  wbid^ 
beiog  too  long  for  marginal  infertion,  will  be  omitted ;  and  it  in 
hoped,  that  the  omiffion  of  thofe  extrada  will  not  bedifiipproTed 
of,  as  a  ihort  reference  to  the  ftatutes  themfeWesi  with  an  inti- 
mation  that  they  have  altered  the  law,  will  be  fubftituted,  whick 

^  will  equally  wfwer  the  purpofe  of  apprizing  the  reader**^. — ^In  all 

the  former  editions,  the  French  text  of  Littleton's  Tenures,  and 
the  whole  of  Sir  Edward  Coke's  Commentary,  were  printed  in 
the  black  letter ;  but  in  this  edition  only  Roman  and  Italic  letters 
will  be  ufed,  which,  it  is  piefumed,  will  be  both  an  agreeable  and 
nfeful  alteration  in  the  printiog ;  the  black  letter  being  generally 
deemed  lefs  pleafing,  and  more  fatiguing  to  the  fight,  than  eithcar 
of  the  otherB.r— In  re^ed):  to  the  Index  to  the  Firft  Infl;itute,  it  ia 
at  prefent  intended,  that  itftall  be  the  fame  as  in  the^/et'im/Aand 
tWfelJfih  editions ;  the  editor  thinking  that  having  already  undertaken 
fo  much,  it  would  be  imprudent  to  pledge  himfelf  dill  further,  bj 
entering  into  any  engagement  for  making  additions  to  the  Index. 

To  the  ninth  and  fubfequent  editions  were  added  Sir  Edwajrd 
Coke's  Readings  on  the  Statute  of  Fines,  and  on  Bail  and 
Mainprize ;  to  the  tenth,  deventh,  and  twelfth  was  added  hia 
Copyholder ;  and  fo  the  two  latter  the  Treatife  of  the  O/d 
Tenures  was  alfo  added*  All  thefe  trails  will  be  given 
in  the  prefent  edition  ^    but   with  this  difiference,  that  the 

•  Reading  on  the  Statute  of  Fines  Will  be  in  Fmgljjh,  and  the 
TreaUft  of  Old  Tenures,  infiead  of  being  in  French  only,  will 

*  The  n^et  added  in  the  nth  and' 12th  e^dons^excltifive  of  extrafbs  from 
t£b  of  parliametitsy  sxt  fofimf,  that  all  put  together  &anre  amount  to  fa 
much  as  the  additional  matter  given  by  the  editor  of  the  prefent  edition  ia 
his  firft  number}  and  he  is  now  doubtful,  whether  he  fhall  retain  any  of  them 
in  their  originsd  form.  However,  if  h«,  QiwiA,  tbey  ihaU  be  diftingux&ed  ia 
the  maimer  aboTe  mentioned* 


TO  THE  PUBLIC.  (ai) 

be  ftccompanied  with  the  Old  Bnglijk  tranflation,  as  printed  a% 
the  ead  of  the^iy^  edition  of  the  Terms  of  the  Law.  Tlie  original 
^tnek  of  the  Old  Tenures  is  contioued  on  account  of  the  great 
aatiqoity  of  the  book ;  but  in  the  printing,  the  black  letter  will 
BOtbanfed*. 

Befides  Sir  Edward  Coke's  TraSs  and  the  Old  Tenures,  ih% 
prefent  edition  will  have  an  Analjifis  of  Littleton,  from  a  ma«» 
Bofcript,  dated  i^^i-g,  which  has  never  yet  been  printed.  This 
Jna^fis  b  a  methodical  fummary  of  Little  ton,  containing  not 
imly  a  general  view  of  the  whole  work,  but  alfo  a  particular  one 
oieueh  chapter.  It  accidently  fell  into  the  hands  of  the  editor* 
He  is  not  infonsed  who  was  the  author ;  but  it  appears  to  him 
to  be  jndicioufly  and  ingenioufly  executed^  and  worthy  of  pub* 
ficatioii;  and  he  hopes  that  it  will  not  be  deemed  an  improper 
sdditioo,  more  efpecially  as  it  will  neither  occafion  the  fuppreC- 
fion  of  any  other  matter,  or  increafe  the  price  of  the  work  to 

tiie  porchafers. 

f 

.  To  the  whole  will  be  prefixed  a  new  Preface,  by  the  editor  of 
libe  prefeat  edition.  In  this  Preface,  he  propofes,  in  the  fir^ 
ptaee,  to  coofider  the  merit  of  UttletotCs  Tenures  and  Sir 
Edward  Cokeys  Commentary,  and  to  point  out  the  excelienciea 
of  each ;  in  the  next  place,  to  give  a  particular  account  of  the 
feveral  editions  of  both ;  and  lafifys  \o  explain  how  this  wilt 
di£Fer  from  the  former  editions. 

Such  is  the  edition  of  Sir  Edward  Coke's  Firft  Inftitute,  now 
bbmitted  as  a  candidate  for  the  public  favour  and  encourage- 
ment ;  nor  ihall  auy  exertion  within  the  power  of  the  editor  be 
Wanting  to  deferve  them.  He  forefees  that  great  pains  and 
labour  will  be  neceflary  to  the  effeAing  a  due  performance  of  ' 
Itis  engagements,  and  that  little  fame  can  be  expeded  from  the 
inoil.fQcceisfol  execution  of  an  undertaking  fo  humble  as  fcarce 
to  exceed  that  of  a  mere  editor.  But  ftill  he  looks  forward  with 
pkafure.  His  veneration  for  the  names  of  Littleton  and  Coke ; 
luB  admiration  of  their  writings ;  his  perfuaiion  that  an  attentive 
contemplation  of  them,  by  the  improvement  it  muft  produce, 
will  be  its  own  reward ;  and  his  9eal  to  be  inilrumental  in  ex- 

*  \Toward$  the  conclujion  of  this  v^ork  it  was  found  advifeahle  wholly 
ts  omt  the  republ&rtion  of'  th^s  tra&Sf  being  alreadj/ printed  in  a/eparate 

hibiting 
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THE   EDITOR'S  ADDRESS,   J^e. 

• 

bibiting  them  to  tfae  public  eye^  pure,  genuine,  and  undirguifed^i 
and  with  as  many  advanUgea  as  a  faithful  and  indufirious  editor; 
can  beftow:  thefe  were  the  /confiderations,  which  ehi<fiy, 
prompted  hini  to  commence  the  undertaking ;  and  tbefe^  he 
tmfts,  will  continue  to  animate  him  till  it  is  completed.  If  by 
perfeveranoe  and  an  unremitting  ardor,  the  editor  ihould  foc- 
ceed  in  his  endeavours,  he  will  then  have  the  pleaiing  iatisfao*'. 
lion  of  refled^ing,  that  his  labours  have  been  ufeful,  inftru£Uvex 
and  agreeable  to  himfelf,  and,  at  the  fame  timCj  not  whoUy^ 
unprofitable  or  unacceptable  to  the  community  \  i 


FRA.  HARGRAVE. 


» 


•  From  fome  lat<  clreumftanccfl  there  it  resibn  to  apprehend,  that  the 

editor's  iituation  in  refpeft  to  the  work  he  hat  undertsken  it  fieatly  mif- 

underftood.    The  intire  combiff  of  the  edition  it  intmfted  to  hia^  bat  he  it 

not  tht  frtfriittr  of  it{  nor  it  be  perfonally  interefted  in  tht  bfs  orfr^fi^ 

whieh  may  attend  the  publication.    Hit  engagementt  to  the  frtfrietwi  of 

the  edition  are  of  a  very  Umittd  kind.    Thofe  he  hat  entered  into  with  ^ 

fMk  are  Ytrj  ixinifivi.    For  ^h/tfirwur  engagementt,  a  benefit,  which  was 

•ffered  without  any  application  on  hit  part,  It  fecured  to  him,  indepcndendy 

of  the  event  of  the  publication  j  but  he  can  truly  iay,  that  it  wat  the  kti/l  of 

the  confideratioat,  which 'induced  him  to  undttrtake  the  woiic,  and  that  he 

would  ftill  chearfnUy  renounce  it,  if  by  fo  doing  he  could  render  the  woik 

more  valuable  to  the  pM€.    For  hit  lattir  engagementt  he  deiiret  no  other 

jtward»  than  the  approbation  of  thofe  for  whofe  benefit  hit  hboursare  in* 

tended^-^The  editor  findt»  that  ieveral  refpedable  perfi»nt  have  exprefled 

furprize  at  publifhing  the  work  by  Ntimbiri.    This  made  of  publicatioay 

though,  in  it&lf,  not  liable  to  any  great  exception,  hat,  by  the  mktf^  of  it, 

become  rather  difreputable  in  the  ^^Hftrmci  \  and  therefore  when  it  waa  firft 

propofed  to  the  $£t9r  by  the  frtfruttrs  of  the  Edltiop,  he  obje^^ed  to  it^ 

But  on  confidering  the  great  and  immediate  expencet  incident  tp  their  un-t 

dertaking,  and  the  other  reafont  urged  by  them,  the^  were  found  too  cogent 

to  be  refilled  j  and  the  editor  wat  the  more  eafily  induced  to  acquiefce,  becaafe 

lie  found  the  proprietort  rooft  ready  to  put  themfelvet  to  every  expence 

which  he  recommended^  for  the  purpa^  of  rf  adori^if  the  work  mare  9/^ 

ceptaUe  to  the  public. 
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ADD   RE   S   S 

WtiOU 

Mr.   HARGRAVE, 

AMOUNCING  HIS  RELINQUISHMENT  OF  THIS 

WORK,  &c.      . 

MR.  HAR6RAVE>  the  editor  of  fo  much  of  the  Nbw 
£ditiox  of  Coke  upcfN  Littleton  as  has  been  pub- 
IHhed^  at  leogth  finds  his  relinquithment  of  the  undertaking  in 
an  Tmfiniihed  ftate  quite  unaYoidable.  Numerous  and  fetere  aie 
the  iacrifices^  which  he  has  heretofore  nvade  in  order  to  accom* 
plilh  the  original  propofals  in  their  iuUeft  extent.  To  this  moment 
be  feds  the  eSeSt  of  thofe  facrifices ;  nor  is  he  likely  ever  to 
conquer  wholly  the  difadvantage  already  incurred  from  thenu 
Bot  it  might  beimproper  and  difgufliDg  to  enter  into  particulars 
upon  this  head^  which  in  its  nature  is  too  perfonal  to  the  editor 
tofaeinterefting  toothers.  He  will  therefore  be  content  with 
gcnenilly  declaring,  that  his  fituation  is  become  fucfa,  as  to  render 
'  him  aneqnal  to  any  longer  fuftaining  the  weight  of  tbofe  labo^ft^ 
which  he  has  ever  found  incident  to  the  work  Upon  the  extended 
plan  of  aoDotation  adopted  by  him  from  the  commencement  of 
the  editioD,  though  certainly  not  belonging  to  it  from  the  very 
limited  profeffions  aiyl  terms  originally  held  oat  to  the  Public. 
It  is  from  perfonal  coniiderations,  and  in  his  own  defence,  that 
he  thus  adverts  to  having  paifed  the  bounds  of  the  firfl  undef* 
ta&ing  in  the  adlual  execution:  becaufe,  as  he  feels bimfelf  opea 
tocenfare,  from  thofe  indifpofed  to  yield  to  indulgent  conftruc. 
tion^for  having  done  less  than  he  promifed^  he  too  plainly  fe^s 
the  neceffity  of  firiving  lo  foflen  fuch  cenfure  by  the  recoUec-* 
tion  of  his  having  alfo  don^  more.  In  truth,  had  he  not  rafhly 
exceeded  the  limits  firft  prefcribed,  by  wandering  into  the  wicje 
field  of  annotation,  it  is  mod  probable,  that  the  wkole  of  the 
edition  would  have  been  finifhcd  long  ago,  and  •  confequently 
^  the  €dit4>r  would  not  now  have  to  mortify  himfelf  by 
apologizing  for  executing  only  one  half  dp  it  *•    This  to  be 

*  The  Coke  upon  Littleton,  exclufive  of  the  Prefi||e  and  Index,  con* 
^  of  593  folios,  or  786  pages.  Mr.  Haxgravb  has  proceeded  in  the  new 
cditJOD,  and  a^uaHy  pablifhed  to  the  end  of  folio  190  or  page  380^  whieh  is 

^^ly  13  folios  ihort  of  oae-half  of  the  work. 

fure 


(xiv)  ADDRESS   PROM   Mr.  HARGRAVE. 

fure  Is  the  moft  favourable  point  of  view  for  ihe  editor  $  its 
teDdencj  bang  to  ttiem,  that  his  excefi  of  zeal  to  render  the 
edition  valuable  'bas  been  one  caufe  of  his  finally  leaving  it 
IMPERFECT.  If  it  Ihall  be  thought  proper  by  others  kindly  to 
receive  the  editor^s  apology  in  this  fornix  it  will  qualify  his  un* 
.  happinefs  at  the  painful  and  trying  mometit  of  feparation  firom  a 
Tery  favourite  work  before  its  advancement  into  maturity »  Should 
a  lefs  indulgent  conftru^Upn  be  applied  to  the  editor^  it  will 
deeply  wound  feelings  already  enough  exercifed;  but  from  a 
confcioufnefs  of  being  open  to  fome  degree  of  exception  for 
trhat  rigid  obfervers  may  ftile  an  undefeafible  abandonment  of  a 
work  lb  long  promifed  to  be  cotnplealed^  he  muft  in  that  cafe 
kib  the  rod^  and  fubtbit  himfelf  to  the  feycrity  of  auimadverfion 
^ith  8  patient  hamility. 

It  is  no  fmall  confolation  to  Mr.  Hargrave  to  aceompany  this 
i^ecital  of  his  failure  in  the  edition^  with  information  of  its  having 
fallen  into  the  hands  of  a  profeffional  gentleman  f  of  fuch  a  de* 
ibnption^  as  to  wairant  expe<^ing  from  him  a  quick  and  able 
execution  of  the  remainder  of  the  Undeitaking.  As  Mr.^Har^ 
grave  underfiands^  his  fuccelTor  is  prompted  to  engage  in  the 
Work  by  an  extreme  partiality  for  it^  and  having  been  in  the  habit 
of  ftndying  and  annotating  on  the  Coke  upon  Littletok. 
He  alfo  poffefles  the  important  advantage  of  having  long  prac- 
tifed  in  the  conveyancing  line ;  to  which^  as  Mr.  Hargrave  can 
^eak  from  his  6wn  experience  as  a  barrifler  in  that  branch  of 
the  law,  a  familiarity  with  the  law  of  real  property,  and  confe«^ 
quently  with  the  writings  of  Littleton  and  Coke,  is  peculiarly 
eilential.  Thefe  and  other  confiderations  claim  from  Mr.  Har- 
grave  much  beyond  a  hope,  that  the  depending  edition  of  Cokb 
Upon  Littleton  will  gain  confiderably  by  change  of  the 
editor;  and  that  the  new  adventurer  in  this  arduous  undertaking 
will  fiatnp  the  remainder  of  the  edition  witli  much  greater  value 
thaQ  could  be  reached  by  any  efforts  however  vigorous  from  the 
original  editor. 

FRA.  HARGRAVE. 

l^ofwelUCouTt,  18  Jon.  1785. 

t  GuARLSf  BuTLSRt  of  Lincoln VImi,  Efquiit. 
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TH  E  reputation  oC  LTITLETON'S  TREATISE  on  TENURES  Generd  obto« 
» too  wtU  efiabliihed,  to  require  any  mentiou  of  the  praibs  which  y'^'^'^/j  j|f  " 
llHt  aM>ft  refpcAable  writer»  of  our  coontry  have  beflowed  cm  it.    No 
voifc  oiM>oriaw8  hat  been  more  wannlyor  generally  applauded  by  them*     • 
But  Cbme  foreign  writers  have  fpokcn  of  it  in  very  different  terms.    At 
^  httii  of  thefe  S  Hottoman,  who«  in  his  Trea^e  '*  De  Verbis  feoda* 
**  di]ibii^'''thlis  exprefles  himf^:  ^*  Stephanos  Paf^jnerius  eaccellenti  vir 

*  ingenio,.et  inter  Parifien£es  caufidicos  dicendi  facoltate  pnsifians,  libel- 
**  him.nulu  Anglieaonm  littletonium  dedit,  quod  Feudomm  AngUconim 
^  Jnra  exponttntnr,  ita  incondite,  ahfurd^  et  inconeinn^  fcriptum,  ikt 
^  bcift  apparent^  veriffimnm  efle,  quod  Folydorus  Virgilins,  in  Anglic  A 
^  Hiftarii»  de  Jure  Anglicano  teiUtns  eft»  ftidtitiam  in  eo  libro,  cuttl  m^ 

*  htik^M  calttmniaodi  ftndio^  certare/'    This  paflage  ft-om  Hottoman  is 
'  cited  without  any  difapparohation  in  the  6th  edition  of  Stnivius's  Biblio* 

thecarlnria  Sdefta;  but  in  the  8th  edition  of  that  work  (Jenae  1756)  it 
is  quaiified.  by  the  words  ^  frngalaria  fed  panim  apta  funt,  qu»  Francif* 
**  cus  Hottomanus  profert^  &c.''  Gatcert,  in  his  ^  Commentatio  jUrU 
^  exotici  Hifionco-Iiteraria  de  Jure  communi  Ahgliae/'  (Gottingen  1765) 
fives  the  loDowing  aecoont  of  Littleton  and  his  woits :  **  ^aalis  huic, 
**  iempDic^  aft  do&ini  fami  et  mentis  longe  fiiperior  foiQ  immortality*  ' 
**  tern  noamiis  apod  pofteros,  (i  qais  unqaam  m«rito  confecutusy  lipomas 
**  littletoa  ;  aquo jari&iladiuaa  inehoanl  hodie  Angli,  plane  ut  fuom  olim, 
-^  ah  edido  Prsetoris  et  XII  Tabulis,  Romani.  die  igitur  ICtus,  abfolutis 
**  diiciplinis  academicis,  jura  patria  mox  cum  plaufu  in  Interiori  Templo 
**  Bta^&nenfi,  qusapanlo.atite  ibidem  didicerat,  «liquantum  temporis  pro* 
^  fedbsy  ab  Henrico  VL  ad  officium  prime  judiciindi  in  curia  Palatii  voca« 
**  tas  eiL  Advocati  deiade  ac  procuratoris  rngii  (king's  ferjeant)  mu* 
^  neri  a?  1455  admotns,  jndexqoe  porro  aaabula^riBS  ia^s  proviiicialis, 
«<  (jofiice  of  aflizes)  et  tandem  inter  judicantes  communiam  placitorura 
^  curiae  a*  1466  ab  Edoardo  IV%  relatus,  dignus  Iwbitus  e^^  qui  multum 
**  ampliori,  quam  folebat,  ilipendio  ordinifque  adeo  Balnei  honoribus 
^  a?  1475  dooaretur.    Vivere  defiit  a«  1533*;— ITnioum  librum  fcripfit, 

'  •  This  is  a  ftiange  nUblkt,  as  Littleton  cVed  in  148s. 
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^  I  ^HB  very  bigh  and  adVaticed  price>  at  which  the  twelfth  edi* 
-^    tkm  of  Sir  Edward  Coke's  Rrfi  Inftitute,  or  Commentary 
upon  Liiikton,hB8  been  ibid  ibr  a  long  time  paft^  is  a  proof,  that 
edition  is  now  wanted  in  order  to  fupply  tlie  public  de- 
ad.    This  of  Ufelf  may  be  thonght  a  fuflScient  reafon  for  of- 
fering a  new  edition ;  bnt  anodie^^  and  more  cogent  motive  con* 
enrs  in  inducing  to  fnch  a  propofal;  for,  aotwithftanding  the 
adTantages,  which  may  have  been  ffiven  to  the  tenth,  eltventh,B,nd 
twelfth  odidons^  there  fiill  remains  an  ample  field  for  farther 
improvements.    It  is  not  intended,  by  this  obfervation,  in  the 
}i&B&  to  deh)gate  from  the  merit  of  thofe  three  editions ;  of  which 
ihe  tenth  and  eleventh  are  particalarly  thought  by  fome  todeferve 
crommcndation,  as  well  on  account  of  the  care  and  ipduftry 
exerted  in  coiredling  the  errors  of  former  impreffions,  as  on  ac« 
connt  of  the  knowledge  and  judgment  (hewn  in  the  additional 
notes  and  references.    But  a  work  like  Sir  Edward  Coke*s  G)m« 
mentary,  fo  crowded  with  references  to  other  books  and  authori* 
ties,  will  ever  leave  room  for  corrc6lions;  and  being  written  on  a 
fabjeft  fo  dependant^  as  the  law  neceilarily  is,  on  the  opinions  of 
the  time  prefent,  and  fo  frequently  undergoing  changes  by  a&$ 
of  the  legiilature,  will  continually  call  for  additions.    Thefe  con- 
fiderations  may  fuffice  to  evince  the  propriety  of  attempting  a 
new  edition ;  but  fomething  further  is  requifite  to  recommend 
that  now  offered  to  the  Public ;  and  therefore  the  editor  wjli  ex« 
plain  the  plan,  on  which  he  propofes  to  condud  it.     , 

lAttletojCs  Tenures  and  Sir  Edward  Cokeys  Commentary  will  be 
printed  from  the^com2  edition,  that  being  generally  efteemed  the 
mod  corredl  one  of  the  Commentary;  but  it  will  be  occafionully 
compared  with  tbe^^  and  other  editions,  all  of  which  have  been 
procured  for  that  purpofe.  Alfo  the  text  of  Littleton  will  be  coU 
lated  with  the  Rohan  editioa.  which  was  that  preferred  by  Sir 
£dward  Coke^  aod  a  AiU  earlier  one  by  Lettou  and  MechRnia, 
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England.  Ilcnce  aki  Englifh  reader,  who  opens  the  writings  of  the  foreiga 
feudifts  with  an  expedation  of  fiodiAg  there  foniething  applicahk  to  thft 
pradical  parts  of  the  law  of  his  own  country,  refpe<^ing  the  aUenation  of 
landed  property,  will  be  greatly  difappointed.  He  will  find  the  mod 
poOtive  prohibition  of  aliening  the  fee  without  the  confent  of  the  lord: 
he  will  find  very  nice  and  fubtle  difquifitions  of  what  amounts  to  an  alien- 
ation :  he  will  iind  that,  in  fome  countries,  the  lord's  confent  ilill  conti* 
nues  a  favour ;  that  in  others  it  is  a  right,  which  the  tenant  may  claim 
on  rendering  a  certain  fine.  In  (liort,  he  will  find  the  works  of  foreign, 
feudlAs  filled  with  accounts  of  the  '^  jus  retradu^,"  or  *^  droit  de  rachat," 
the  "  retraite  lignagcr/'  and  the  "  droit  des  lods  et  des.  ventes;"  but 
he  will  hardly  find  the  words,  or  any  thing  equivalent  to  the  words, 
conditional  fee,  eiiate  -tail,  dilcontinuance,  warranty,  fine,  or  recovery, 
in  the  fenfe  in  which  we  ufe  them. 

.  The  fame  may  be  obferved  on  the  dodrine  of  conditions.  According 
to  the  Arid  principles  of  the  feudal  law,  no  conditions  could  be  annexed 
to  a  fief,  except  the  implied  conditions  to  which  every  fief  was  fubjed| 
from  the  obligation  of  fervice  en  the  part  of  the  tenant,  and  the  obU<^ 
^  gation  of  protedlion  on  the  part  of  the  lord..    Eveiy  fief  to  which  any 

t&xprefs  or  conventionary  condition  was  annexed,  was,  from  that  very  cir- 
cumftance,  ranked  among  improper  fiefs.  But  fiefs  in  England  were  at 
all  times  fufceptible  of  every  kind  of  condition.  ^ 

It  would  be  eafy  to  purfue  thefe  obfervations  through  the  fubfequeut 
chapters  of  Littleton's  Treatife.  If  even  we  confider  tlie  fubje^t  on  a 
more  extenfive  fcale,  we  Aiall  find  fome  circumflaiices  peculiar  to  the 
Englifh  law,  which  mufl  neceffarily  occafion  a  very  efTential  and  marked 
liifference  between  the  confiitution  and  forms  of  the  government  of  Enj^ 
^  land  and  the  conflitution  and  forms  of  the  government  of  other  couh 

tries.  Such  are  the  univerfal  converfion  of  allodial  lands  into  fiefs ;  the 
total  abolition  of  fub-infeudation ;  the  freedom  of  alienation  of  eflates  in 
fee-fimple ;  and  the  limited  and  dependant  fituation  of  our  nobility,  when 
contrafled  with  the  fituation  of  the  high  nobility  of  foreign  countries :  all 
thefe  are  peculiar  in  a  great' meafure  to  our  laws.  It  follows,  that  our 
writers  mufl  be  filent  on  many  of  the  topics  which  fill  the  hnmenfe 
volumes  of  foreign  feudiils;  and  they,  from  the  fame  circumflance,  mnfi 
be  equally  filent  on  many  of  the  fubjeds  \Yhich  are  difcufTed  bj  our 
writers.  That  this  is  fo,  Will  appear  to  every  perfon  converfant  with  the 
ancient  writers  on  our  laws,  who  will  give  a  cnrfory  look  at  the  writers  on 
the  feudal  laws  of  other  countries.  Nothing  in  this  refped  can  be  more 
different  than  thofe  parts  of  the  writings  of  BraAon,  Britton,  Fleta,  Little* 
ton,  fir  Edward  Coke,  and  fir  William  Blackflone,  which  treat  of  landed 
property,  aad  the  books  of  the  fiefs,  Cujas's  Commentary  upon  them,  the 
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^Oiis  treatifest'oB  fkidal  matters  coHe^ed  in  the  loth  and  nth  volamet 
aft6fe**Ttaftatu»Traftatauni*,  Du  Moulins's  Commentarii  in  **  priores 

*  ties  Tltiflos  Confiietudinis  Parilienfis  f,"  or  the  more  modern  treatifes 
df Ifoilfieur  Gentoain  Antoine  Guyott)  uid  Monfieur  Herv^  §. 

Ilefc  obfervatioDS  are  offered  with  a  view  to  account  for  the  con- 
taDptuous* manner  in  which  the  two  foreign  writers,  cited  above,  fpeuk  of 
Cttleton.  TLey  may  alfo  account,  in  fome  meafure,  for  a  circumAance 
irhieb  has' been  a  matter  of  fome  forprize,  the  total  (ilence  of  iir  Edward 
Coke  on  the  general  dedrine  of  fiefs.  It  is  obvious,  how  extremely  de- 
firous  his  lordOiip  is  upon  every  occaiion  to  give  the  reafons  of  the  doc- 
tiines  laid  down  by  him ;  and  what  forced,  and  fometimes  even  puerile 
reafons  he  afligns  for  them ;  yet  though  fo  much  of  our  law  is  fuppofed  to 
depend  upon  fendal  principles,  he  never  once  mentions  the  feudal  law. 

.  •  The  title  of  this  work  is,  **  Oceanus  Juris,  fivi  TradVatus  Tradcatuuij^ 
•Juris  nnivcrfi,  duce  et  aufpice  Gregbrio  13.  in  urmm  congcfti,  a  Fr.  ZBfeHl.;' 
There  arc  two  editions  of  this  work,  both  printed  at  Venice  j  the  firft  in  r54^/ 
tic  lecond  in  1584.  The  firft  edition  is  in  16  tomes,  generally  bound  in  iz 
vohinics;  the  fecond  li  in  18  tomes,  generally  bonndihap  volumes.  Th6 
abaltgement  of  this  work  is  greatly  admired ;  but  it  n  not  a  wt^  in  gceat 
lequeft,  even  in  tfaoic  coun tries  which  are  governed  by  the  civil  hiw«  ^ 

t  This  is  uAially  the  firft  treatiie  printed  in  the  general  cone61:ion  of  his 
wDj'ks."'  An  abridgement  of  It  was  publiihcd  rn  1773  by  Mr.  Henriort  de 
Bfeiifcy,  under  the  title  of  «  Traitc  des  Fiefs  de  Du  Moulin,  A^alyfi^  et 

*  Coaler^  avec  Jes  autres  Feudiftes."  ^ 

^  X  The  title  of  this  work  is,  **  Traite  des  Matieres  FeodaTes,  tant  poUr  Ic  Pays 
*vo*ntumief  qiic  pour  celuy  dii  Droit  ecrit,  avec  des  Obfcrvations.  Par  Ger- 
**  tttiia  Antoine  Guyot.    Paris>  173S.  and  Ann.  Suiv.  7  vol.  in  4to.'* 

.J  ^fTheonedes  Matieres  Feodales  et  Cen fuelles,  ou Ton  developpe la  Chain© 

*  de  ces  Matieres^  dans  un  Ordre  et  fous  un  A(pe^,  qui  en  faciHtent  Tlntelli- 
j  goic^  y  repandent  de  nouvelles  Lumieres,  et  menent  a  des  Definitions 
'neuves  des  Contrats  de  Fiefs,  &  de  Cens:  Par  Monfieur  Hcrv6.  1785. 
•:fl^  6  vol.  in  8vo.''  The  firft  volume  of  this  work  contains  ^n  hiftorical 
iocbont  of  the  rife,  progrefs,  and  prefent  ftatc  of  fiefs  in  France^  In  1756, 
Refieur  Bouquet  pnblirtied  one  volume  of  a  work  entitled,  "  Le  Droit 

*  Pttbfic'<le  la  Fjance."  Jn  his  preface  to  it  he  promifed  to  continue  and 
CBMpiete  it  ini  two  more  volumes,  but  he  is  fince  dead,  without  having  pub- 
fibedsny  part  of  the  continuation;  a  circumftance  greatly  to  be  regretted 
%  the  loTCTs  of  this  kind  of  learning,  as  the  firft  volume  is  executed  in  a 
te(|.jBafterl)r  manner.  The  Engli/h  reader  will  perhaps  find  it  tile  moft 
jllUllUng  and  snftnidlive  work  that  has  yet  appeared  on  the  fubje^'  in  the 
K^Ach  knguage.  If  the  reader^ wj flies  to  purfue  his  refearcheson  the  {iibje£)l;, 
ttwuTlind'ibitje  afllftance  from  a  fmall  work  printed  at  Fitnkfortin  tjy^ 
catikieaj  «  Joannes  Ad^i  Koppii  Htftoria  Juris  Sgientise  Komanae  Feodalis 

*  Privatac  4C  Publicap.  |  vol.  8yo,'* 
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**  I  do  marvel  many  times,  fays  fir  Henry  Spelman,  that  my  loti 
<*  Coke,  adorniug  our  law  with  fo  many  flowers  of  antiquity  and  foreigii 
learning,  hath  not  (tos  1  fuppofe)  turned  afide  into  this  lield,  i.  e.  feudal 
learning,  from  whence  fo  tnany  roots  of  our  law  have,  of  oW,  beeft 
taken  and  tranfplanted.     I  wifli  fome  worthy  would  read  fhem  dili- 
'*  gently,  and  ftiew  the  feveral  heads  from  whence  thofe  of  ours  ar» 
•*  taken.     They  beyond  the  feas  are  not  only  diligent,  but  very  curious 
**^  in  this  kind ;  but  we  arc  all  for  profit  and  *  lucrando  pane^'  taking 
**  what  we  iind  at  market,  without  enquiring  whence  it  came."     But 
this  complaint  is  open  to  obfervation. 

There  is  no  doubt  but  our  laws  refpe6ling  landed  property  are  fof* 
ceptible  of  great  illull ration  from  a  recurrence  to  the  general  hifiory  and 
principles  of  the  feudal  law.  This  is  evident  from  the  writings  of  lord 
chief  baron  Gilbert,  particularly  his  treatife  of  Tenures,  in  which  he  has 
very  fuccefsfiilly  explained,  by  feudal  principles,  feveral  of  the  leading 
points  of  the  doctrines  laid  down  in  the  works  of  Littleton  and  fir  Edward 
Coke,  and  (hewn  the  real  grounds  of  feveral  of  their  didintlions,  which 
otherwiie  appear  to  be  merely  arbitrary.  By  this  he  reduced  theui  to 
a  degree  of  fyftem,  of  which  till  .then  they  did  not  appear  fufceptible. 
His  treatife,  therefore,  cannot  be  too  much  recommended  to  every  perfon 
who  wiflies  to  make  himfelf  a  complete  mailer  of  the  extenfive  and  va- 
rious learning  contained  in  the  works  of  thofe  writers.  The  fame  may 
be  faid  of  the  writings  of  fir  William  Blackfione.  Much  ufeful  informa- 
lioa  may  be  derived  alfo  from  other  writers  on  thefe  fubjeds. 

But  the  reader,  whofe  aim  is  to  qualify  himfelf  for  the  pradice  of  his 
profeflion,  cannot  be  advifed  to  extend  his  refearches  upon  thofe  fuhjedlt 
very  far.  The  points  of  feudal  learning,  wl^icb  ferve  to  explain  or  iUaf- 
trate  the  jurifprudence  of  England,  are  few  in  nui^ber,  and  may  be 
found  in  the  authors  we  have  mentioned. 

It  is  not  impoflible  but  further  enquiries  might  lesd  to  other  intereiidg 
difcoveriee.  But  the  knowledge  abfolutely  neceifary  for  every  parfon  W 
pollefs  who  is  to  pra^life  the  law  with  credit  to  himfelf  and  advantage 
to  his  clients,  is  of  fo  very  abdrufe  a  nature,  and  comprehends  fuch  a 
variet^M^C^dilFercnt  matters,  tliat  the  utraoft  time  which  tlie  eoinpafs 
of  a  life  alldws  for  the  fludy,  is  not  more  than  fuflicient  for  the  acqui- 
^tion  of  that  branch  of  knowledge  only ;  Aill  lefs  will  it  allow  him  to 
enter  upon  the  immenfe  field  of  foreign  feudality.  It  were  greatly  to  be 
wiihed  that  fome  gentleman,  poflefTed  of  fufficient  time,  talents/ and 
afTiduity,  would  dedicate  them  to  this  (ludy.  Thoie  who  have  read  the 
late  dodor  Gilbert  Stewart's  "  View  of  Society  in  Europe,  in  its 
«  Progrefs  from  Rudenefs  to  Refin^ent,*  will  lament  that  he  did  not 
purfue  his  refearckes.    From  fuch  a  writer,  a  work  on  this  fubjcd  might 
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Vi  «c|ptded»  %t  once  ealertaiaaig,  interBftiagi  and  mftrufllve ;  but  fucli 
%  pock  is  not  to  be  expected  from  a  pra^ifing  lawyer.  Whatever  may 
In  tbt  ^porgics  of  his  miodi  hit  iodufiry,  his  application  and  adivity,  he 
IfiUfoofi  fpel,  that  to  gain  an  accurate  and  exteniive  knowledge  of  the 
kv,  «a  it  is  pradifed  in  our  courts  of  juftice,  requires  them  all.  Thus* 
|e  the  one  liand,  the  Audent  vrill  find  an  advantage  in  fome  degree  of 
jwliparch  iBto  feudal  learning;  on  the  other,  he  will  feel  it  neceflary  t» 
bouwi  hU  refearches,  and  to  leave,  before  he  has  made  any  great  progreft 
in  them,  th^  Book  of  Fiefs,  and  its  commentators,  for  Littleton's  Tenurei 
end  fir  Edward  Coke's  Conunentary^ 

If  it  were  proper  to  entet  into  a  further  defence  of  Littleton,  it  might 
)x  done  by  obferving,  that  it  muA  be  a  matter  of  great  doubt,  whether 
Hottoman  ever  (aw,  or  Gatzert  more  than  faw,  the  work  they  fo  feverely 
mkst,  Hottoman,  if  he  had  read  it,  might  think  it  inelegant  and  ab- 
M;  hat  he  caM  mot  think  it  maliciees,  or  indicative  of  a  difpofition  to 
ilender.  Gatsert  lays  Littleton  fpecifies  twenty-five  kinds  of  feudal  fer- 
vices.  It  is  probable,  that  by  fervices  he  meant  tenures  :  if  he  did,  it  is 
<»byiQus  that  he  co-founded  thofe  chapters  of  Littleton  which  treat  of  the 
asture  of  the  .feudal  efiate,  with  thofe  chapters  which  treat  of  the  nature 
tf  the  feudal  tenure :  in  every  other  feuie  the  word  Services,  applied  in 
this  manner  to  Littleton's  work,  is  without  a  meaning. — Befides,  he 
mentions  Latin  editions  of  Littleton,  when  no  edition  in  that  language 
tver  appeared. 

In  iaa,  were  it  not  for  the  general  obfervations  to  which  they  na- 
Inrally  give  rife,  neither  the  criticifin  of  Hottoman  nor  that  of  Gataert 
woold  have  been  noticed. 

When  dodor  Co  well,  in  his  Law  DiAionaiy,  cited  the  paflege  in  quef- 
tm  from  Hottomau,  it  raifed  univerfal  indignation,  and  he  expunged  it 
from  the  later  editions  of  his  book.  It  certainly  was  unjuft  to  impuie  it 
•8  a  crime  to  dodor  Cowell,  that  he  inferted  this  citation  in  his  work ; 
Withe  manner  in  which  it  was  received  is  a  ftriking  proof  of  the  high 
♦Mnatioa  in  which  Littleton's  Treatife  was  held. 


The  lepuution  of  SIR  EDWARD  COKE'S  COMMENTARY  is  Oenetsl oWerr^tioas 
«»ot  infierior  to  that  of  the  work  which  is  the  fubje^  of  it*    It  is  objcaed  <>«  ^'  Edward  UU's 
toilp  that  it  is  defcaive  in  method.    But  it  ihould  be  obfcrved,  that  a  C*'^*"^"^ 

•  la  the  fifteenth  edition  an  ;rttempt  it  made  to  continue  Mr*  Hai^ra^^'s 
rf^f  ^*  ^^  ^^  *^^  Feudal  Tenures,  and  to  render  it  as  ufcful  as  the  nature 
«  »  fiAjeft  admiti^  to  the  praaitioner  and  the  ftudent. 
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<*  1  do  marvel  many  times,  fays  fir  Henry  Spelman,  tbat  my  lord 
<*  Coke,  adorning  our  law  with  fo  many  flowers  of  antiquity  and  foreigii 
"  learning,  bath  not  (as  1  fuppoTe)  turned  afide  into  this  field,  i.  e.  hudel 
"  learning,  from  whence  fo  many  roots  of  our  law  have,  of  oM,  beeft 
"  taken  and  tranfplanted.  I  wifli  fome  worthy  would  read  fhem  dili- 
gently, and  fhew  the  feveral  heads  from  whence  thofe  of  oura  ar» 
taken.  They  beyond  the  feas  are  not  only  diligent,  but  very  curfou^ 
in  this  kind ;  but  we  arc  all  for  profit  and  *  lucrando  pane^'  taking 
what  we  £nd  at  market,  without  enquiring  whence  it  came/'  But 
this  complaint  is  open  to  obfervatlon. 

There  is  no  doubt  but  our  laws  refpe^ling  landed  property  are  fuf? 
ceptible  of  great  illuflration  from  a  recurrence  to  the  general  hiftory  and 
princit)le8  of  the  feudal  law.  This  is  evident  from  the  writings  of  lord 
chief  baron  Gilbert,  particularly  his  treatife  of  Tenures,  in  which  he  has 
very  fucce&fully  explained,  by  feudal  principles,  feveral  of  the  leading 
points  of  the  doctrines  laid  down  in  the  works  of  Littleton  and  fir  Edward 
Coke,  and  (hewn  the  real  grounds  of  feveral  of  their  didindions,  which 
otherwiDe  appear  to  be  merely  arbitrary.  By  this  he  reduced  them  to 
a  degree  of  fydem,  of  which  till  ,then  they  did  not  appear  fufceptible. 
His  treatife,  therefore,  cannot  be  too  much  recommended  to  every  perfoa 
who  wifhes  to  make  himfelf  a  complete  mafter  of  the  exteniive  and  va* 
lious  learning  contained  in  the  works  of  thofe  writers.  The  fame  may 
be  faid  of  the  writings  of  fir  William  Blackfioae.  Much  ufeful  informa* 
tioQ  may  be  derived  alfo  from  other  writers  on  thefe  fubjedts. 

But  the  reader,  whofe  aim  is  to  qualify  himfelf  for  the  pradice  of  his 
profelTion,  cannot  be  advifed  to  extend  his  refearchts  upon  thofe  fubjeds 
very  far.  The  points  of  feudal  karning,  which  ferve  to  explain  or  iUuf- 
trate  the  jurifprudence  of  England,  are  few  in  nuo^iber,  and  may  be 
found  in  the  authors  we  have  mentioned. 

It  is  not  impoflible  but  further  enquiries  might  lead  to  other  intereftiifg 
difcoveries.  But  the  knowledge  abfolutely  neceflary  for  every  perfon  to 
polfefs  who  is  to  pra6life  the  law  with  credit  to  himfelf  and  advantage 
to  his  clients,  is  of  fo  very  abdrufe  a  nature,  and  comprehends  iucb  a 
variety-of^ different  matters,  tliat  the  utmoft  time  which  the  eotnpafs 
o(  a  life  alldws  for  the  itudy,  is  not  more  than  fuflicient  for  the  acqui- 
^tion  of  that  branch  of  knowledge  only ;  flill  lefs  will  it  allow  hio^  to 
enter  upon  the  immenfe  field  of  foreign  feudality.  It  were  greatly  to  be 
wilhed  that  fome  gentleman,  poflefTed  of  fuificient  time,  taknts,  and 
afliduity,  would  dedicate  them  to  this  (tudy.  Thofe  who  have  read  the 
late  dodor  GiLBEkT  STEwxar's  "  View  of  Society  in  Europe,  in  ita 
-^  Progrefs  from  Rudenefs  to  Refinement,*  will  lament  that  he  did  not 
purfue  his  refearckes.    From  fuch  a  writer,  a  work  on  this  fufojed  might 
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)»  «xp«ded»  mt  OBC^  ealertaimiig,  intereftittgi  vtd  iBftruflive ;  but  fucli 
^'WqA  is  not  io  4)e  expected  from  a  pradifing  lawyer.  Whatever  may 
1)1. thi  aoArgies  of  his  muid»  hia  ioduflry,  his  application  and  adivity,  he 
wJi  foofi  ftpel,  that  to  gun  an  accurate  and  exteniive  knowledge  of  the 
hts  aa  it  is  pradifed  in  our  courts  of  juftice,  requires  them  alL  Thus, 
|B  the  one  hand,  the  Audent  will  find  an  advantage  in  fome  degree  of 
nfcareh  into  feudal  learning;  on  the  other,  he  will  feel  it  neceflary  t» 
found  bis  refearches,  and  to  leave,  before  he  has  made  any  great  progref$ 
in  theiD^  the  Book  of  Fiefs,  and  its  commentators,  for  Littleton's  Tenuree 
and  fir  Edward  Coke's  Comm#ntary\ 

If  it  were  proper  to  entet  into  a  further  defence  of  Littleton,  it  might 
he  done  by  obferving,  that  it  mull  be  a  matter  of  great  doubt,  whether 
Hottoman  ever  fiiw,  or  Gatzert  more  than  faw,  the  work  they  fo  feverely 
ctafuxe.  Hottoman,  if  he  had  read  it,  might  think  it  inelegant  and  ab« 
fard;  bat  he  could  mot  think  it  malicious,  or  indicative  of  a  difpofition  to 
flsnder.  Gatsert  iajs  Littleton  fpecifies  twenty-five  kinds  of  feudal  feN 
vices.  It  is  probable,  that  by  fervices  he  meant  tenures :  if  he  did,  it  is 
divipas  that  he  confounded  thofe  chapters  of  Littleton  which  treat  of  the 
nature  of  the  .feudal  eftate,  with  thofe  chapters  which  treat  of  the  nature 
of  the  feudal  tenure :  in  every  other  feuie  the  word  Services,  applied  in 
this  manner  to  Littleton's  work,  is  without  a  meaning. — Befides,  he 
mentions  Latin  editions  of  Littleton,  when  no  edition  in  that  languag^e 
ever  appeared. 

In  fad^,  were  it  not  for  the  general  obfervations  to  which  they  na- 
turally give  rife,  neither  the  criticifin  of  Hottoman  nor  that  of  Gatzert 
would  have  been  noticed. 

When  do£br  Cowell,  in  his  Law  Di^ionaiy,  cited  the  paffage  in  quef- 
tion  ftwn  Hottoman,  it  raifed  univerfal  indignatioh)  and  he  expunged  it 
from  the  later  editions  of  his  book.  It  certainly  was  unjuft  to  impute  it 
as  a  crime  to  dodor  Cowell,  that  he  iniierted  this  citation  in  his  work ; 
•1ni(  the  manner  in  which  it  was  received  is  a  firiking  proof  of  the  high 
-^fanatioB  in  which  Littleton's  Treatife  was  held. 
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The  repuUtion  of  SIREDWARD  COKE'S  COMMENTARY  is  General  oWerrntteiif 
Itot  inferior  to  that  of  the  work  which  is  the  fubje^  of  it.    It  is  objeaed  <>»  ^^  Edward  Coke's 
to  it,  that  it  is  defeOive  in  method.    But  it  fiiould  be  obferved,  that  a  ^®™°^*^"^- 

*  &I  the  fifteenth  edition  an  ;tttempt  is  made  to  continue  Mr.  Hergravi^^s 
fichsBte  note  on  the  Feudal  Tenures,  and  to  rend<n'  it  as  ufeful  as  the  nature 
fif  thefaljeft  adnits^  to  the  praditioner  and  the  iludent* 
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want  of  method  was,  in  fome  refpe^s,  infeparable  from  tBeBftterePdf  di^ 
undei  taking.  During  a  long  life  of  intenfe  and  unrenritted  applieatioii 
to  the  (lady  of  the  laws  of  England,  fir  Edward  Coke  had  tfe&l\ir^  6p 
an  immenfity  of  tlie  nioft  valuable  lommon-law  lekmtng:  Tfcrfe- life 
wifhed  to  prefent  to  the  public,  and  chofe  that  mode  of  doing  it,  in  wki^, 
without  being  obliged  to  dwell  on  thofe  dodrines  of  the  \kv  whiHk 
other  authors  might  explain  equally  well,  he  might  produce  that  prrd- 
found  and  recondite  learning  which  he  felt  himfelf  to  poifefs  above  all 
others.  In  adopting  this  plan,  he  appears  to  have  jndged  rationally, 
and  confequehtly  ought  not  to  be  cenfured  for  a  circumi^ance  infeparaU* 
from  it. 

It  mud  be  allowed  that  the  ftyle  of  fir  Edward  Coke  is  ftrongly  Hinged 
with  the  quaintnefs  of  the  times  in  which  he  wrote ;  but  it  is  accurate, 
expreffive,  and  clear.  That  it  is'  foraetimes  difficult  to  comprehend  his 
meaning,  is  owing,  generally  fpeaking,  to  the  ab'ftrufenefs  of  his  fubjed, 
not  to  th^  obfcurity  of  his  language.— It  has  alfo  been  objeftedto  him, 
that  the  authorities  he  cites  do  not  in  many  places  come  up  to  thtL  doc- 
trines they  are  bi-ought  to  fupport.  There  appears  to  be  fome  ground 
fi»r  this  ohfervati'on.  Yet  it  fhould  not  be  forgot,  that  the  uncommon 
depth  of  his  learning,  and  acutenefs  of  his  mind,  might  enable  Mm 
to  difcover  coimedions  and  confequences  which  efcape  a  comtxKin 
obferver. 

It  is  fometimes  faid,  that  the  perufal  of  his  Commentary  is  now  be^ 
come  ufelefs,  as  many  of  the  dodrines  of  law  which  his  writing*  explain 
are  become  obfolete;  and  that  every  thing  ufeful  in  tim  may  be  fbund 
more  fyftematically  and  agreeably  arranged  in  modern  writers.     It  muft 
be  acknowledged,  that  when  he  treats  of  thofe  parts  of  the  law  which 
have  been  altered  fince  his  time,  his  Commentary  partakes,  in  a  certain 
degree,  of  the  obfoletenefs  of  the  fubjeds  to  which  it  is  applied ;  but 
even  where  this  is  tlie  cafe,  it  generally  happens  that  the  dodrihes  laid 
down  by  him  ferve  to  iliuflrate  other  parts  of  the  law  which  are  flill 
in  force.     Thus,— there  is  no  doubt  but  the  cafes  which  now  come 
before  the  courts  of  equity,  and  the  principles  upon  which  they  ahi-dc* 
tcrmined,  are  extremely  different  in  their  nature  from  thofe  which  are 
the  fubjed  of  fir  Edward  Coke's  refearchcs.     Yet  the  great  perfonages 
vho  have  prefided  in  thofe  courts,  have  frequently  recurred  to  the  doc- 
trines laid  do>vnby  fir  Edward  Coke,  lo  form,  explain,  and  illullrate  their 
decrees.     Hence,  though  portions  charged  upon  real  e(lates,for  the  be- 
nefit of  younger  children,  were  not  known  in  Littleton's  time,  and-  not 
-    much  known  in  the  time  of  fir  Edward  Coke;  yet  on  the  points  which 
arife  refpeding  the  vefting  and  payment  of  portions,  no  writings  in  the 
law  are  more  frequently  or  more  fuccefsfully  applied  to  than  ^m  Edward 
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If  hcM,  aad  Aat  it  geoeimlly  is  the  firft  w^rk  pot  iiiC0  a  fttideot^s  hand, 
it  is  veiy  fiagolaTf  that  fince  the  ediUonfl  by  Lettoo  and  Mathlinia,  and 
tht  Rohao  edition^  no  coired  adition  of  it  without Hhe  Comrtieatary 
has  yet  been  puUiflied.  The  reader  will  hear  with  pleafare,  that 
]^r.  Hargrave  has  it  in  contemplation  to  favoor  the  public  with  iaeh  an 
ediciaDyaiid  to  print  it  in  fuch  a  mamer  as  will  siake  it  a  typographical 
ciriefity. 

The  firft  EDITION  of  SIR  EDWARD  COKE'S  COMMENTARY  Editions  of  UtOHm 
apon  Littleton  was  publiOied  in  his  lifetime,  in  162K:  it  is  very  incor-  cllll^f]'.^^^' 
red.  The  fecood  edition  was  printed  in  1639,  and  is  fuppofed  to  haye 
been  revifed  by  die  author.  The  fobfequent  editions^  to  the  eighth  iaclu- 
firely,  feem  to  have  been  printed  from  the  fecond,  without  mncfa  variation. 
The  ninth  edition  includes  fir  Edward  Coke's  Reading  on  Fines,  and  his 
Treatife  on  Bail  and  Mainprize.  To  the  tenth  edition  are  added,  the 
Complete  Copyholder,  with  many  references.  In  the  eleventh  edition  the 
book  intitled  the  Olde  Tenures  is  inierted.  At  the  end,  both  of  the  edi- 
tion of  Littleton  by  Lettoo  and  Machlinia,  and  of  that  by  Machlinia  only, 
Uttleton's  work  is  called  the  **  Teaores  Novelli,^  to  diftiiiguifli  it  (it  is 
prefumed)  from  the  Treatife  of  "  Olde  Tenures."  The  eleventh  >edition 
has  alfo  feveral  notes  and  additions,  tending  principally  to  (hew.  the  alte- 
ration of  the  law  fince  the  time  of  Littleton  and  his  commentator.  Tfaa 
twelfth  and  lafl  edition  was  published  in  1738.  Some  obfervations  upon 
it  may  be  found  in  Mr.  Hargrave's  Addrefs  to  the  Public  on  his  under- 
taking the  prefent  edition.  An  Abridgement  of  fir  Edward  Coke's  Com- 
mentary was  pnbliihed  in  1714,  by  Mr.  Serjeant  Hawkins;  fliortbot 
pointed  obfervations  are  occafionally  introduced  in  it,  to  explain  tha 
principles  of  tiie  old  bw,  and  the  alterations  made  in  it  by  fubiequent 
fiatntes. 


Mr.  Haigraw  began  the  PRESENT  EDITION,  by  publishing  it  in  Pre&nt  tHAm. 
Nambers.  Soon  aAer  his  publication  of  the  Firft  Number,  he  was  la- 
veoced  with  lord  chief  juftice  Hale's  manufcript  notes.  By  an  advertift- 
ment  prefixed  to  the  Second  Number,  he  informed  the  public  that  they 
were  very  numerous,  as  far  as  the  Chapter  of  Knight  Service;  that  there 
were  firw  on  the  fubfeqaent  parts  of  the  work ;  that  for  the  communi-  . 
cadon  of  them,  he  was  indebted  to  the  liberal  fpirit  of  a  noble  lord*,  who, 
he  obferved,  had  ever  diflinguifhed  himlfelf  as  a  zealous  encourager  of 
Qodertakiogs  having  the  leaft  tendency  to  promote  fcience  and  learning ; 
that  in  the  origiaal,  fopie  of  the  notes  a'ere  in  Latin,  but  mofi  of  them 

*  The  prefent  Earl  of  Hardwicke» 
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**  fed  qui  pittriom  loco  eft,  fi  fpedas  eniditionem  et  argum^ntmn.     tn  ttlj 
*'  excuffit  do^rinaoi  juris  patrii  difficillimam,  graviHimain,  ufuque  quoti^J 
"  diano  maxime  comraendabilem ;  qualiaRempe>etqu«iuplicia  fmt  feodiJ 
^  Anglic,  qaanam  eorum  jnra,  obligatiooes,  prseftatiortes  atque  fervitia*  ^ 
**  In  ufus  quidem  Richard!  filii,  et  alionuh  quonindam  ad  explicaoda  iUis 
^  capita  aliquot  opufculi  D£  Tcyuaxs  ab  incerto  au^re  Edoardi  UK 
**  sevo  cotafcripti.     GftUice  primo  fuit  compofituS)  tnox  Gallice  deinds. 
^  fepius  et  Ahglicei  mox  vero  Gallice  et  Latioe,  typis  excufus^    Viginti 
*^  quinque  fervitionim  feudaliuin  gtnera  flaluit,  quid  tnbus  lib'riSy  ia 
*\  quos  omne  opus  difperitur,  perfecutus  eft.    Titulum  huoc  elfe  voluit 
^  Of  Tenures.    In  anno  editionis  originariae  a  Cokio  qui  a*  1533  ponit 
*'  diflentiunty  eamque  cirta  a^  1477  ^^^  ^^^  P^^  itiTenlam  typograpbial 
**  artenl  prodiifle,  "valde  vero  fimiliter  ftatuunt  Biographi  Brit.  vt>l.  V.  qui 
**  cum  Kicolfono,  p.  ^33.  late  etiam  de  argumeiito  imprimis,  et  divf« 
**  fione  libri  aguat.    Editio  duodecima  1738  lucem  vidtt.    Cokins  in 
^  prsefatione  fui  ad  Littktonum  Commentarii,  de  quo  mox  diiferam,  zoter 
*'  plura  que  auAorem  concemunt  ejufque  opus  XV.     ICtos  nominte 
**  magni  alios  appellat,  qui  eodem  tempore  ftoruernnt.    ExhiJbet  praete- 
^  rea  imaginem  Littletootanan.   Caeteriim  liber  ob  metlMdt  brevitatert^ 
'  **  argiimentandi  fubtilitatem>  atque  didorum  ordinem^  laudem  onmioo 

*'  meretur ;  fed  nee  minus  fatendum  eft,  adeo  'faBpiffime  obfcoritati  bo- 
**  num  hominem  ftndnifie,  nt  aenigmata  legum  maiuiife,  quam  pnecepti, 
**  tradere  videatnr.  Multa  jam  immutata  efle,  plura  inveterata  atque 
'*  obfoleta,  non  urgeo.  Interim  Communis  ICtorum  Anglorum  Iubc  vole 
**  eft  perfediflimum  et  abfolutiffimum  hoc  opUs  efle  ex  omnibus  quae  un* 
<*  quam  in  ulla  f<^entia  humana  fcnpta  fint  quae  unquam  proferre  patuerit 
^  hominis  ingenium;  non  intelligere  qui  cnlpent.  Ita  parum  abeft>  quiti 
**  errant,  falli  eum  fuifle  nefcium  i** 

The  Englifti  reader  will  probably  be  furprifed  at  thefe  accounts  of 
Littleton.  Hottoman  has  the  reputation  of  great  leiming,  and  elegaitt 
writing;  bat  he  has  been  blamed  very  gener^fy  for  the  contemptuods 
language  with  which  he  fpeaks  even  of  the  writers  of  his  own  civil 
law. 

Gravina,  while  he  metitions  his  endowments,  both  natural  and  a^uir* 
«d,  with  admiration,  cenfures  his  abufe  of  other  judicial  writers  with 
great  fcverity.  Speakiag  of  him,  he  fays,  **  Non  modo  in  AccuHlaais  ^t 
**  Bartolinis  interpretibus  reprehendendis,  fed  in  ipfo  Tribouiano  pef- 
^petuo  exagitimdoi  colledam  totft  vit4  opinionem  verecundlas  atque 
**  fflodeftiae,  prorfus  amifiU^    Crav.  lib*  1.  §•  179. 


\ 


Cujas  alfo  was  fuppofed  to  allude  ^o  him  in  a  paflage  of  his  worksy 
Wiere  having  occafo^  to  mention  the  writen  who  fiod  Cudrwith  the 

difpofitiaft 
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fKfpofitiQfi  and  ammgement  of  the  civil  law,  he  fays,  **  Quam  Uli  funt 
"  impentiifuni !  nam  neqiie  quid  an  lit  fciunt ;  neque  artem  digefinniin 
*  aot  princtpia  certa  ium  nlla  percepemnt  nnquam ;  fuaves  tamen  ad 

^  rideodi  materiam.'' 

Bvt  Hottoman^s  general  difpofition  to  abofei  is  not  the  only  circnm- 
hact  by  which  his  virulent  cenfnre  of  Littleton  may  be  accounted  lor. 
Foil  of  the  dodrines  of  the  feudal  laws  of  his  own  country,  he  might  ex* 
ped  to  iind  dodrines  of  a  fimilar  nature  in  Littleton,  without  adverting 
that  the  greateft  part  of  Littleton's  work  treats  of  the  ftibordinate  and 
pradical  part  of  the  laws  of  England,  which,  like  that  of  every  other 
coantiy,  is  in  a  great  degree  peculiar  to  itfelf,  and  bears  but  a  remote 
aoak>gy  to  thofe  of  other  countries.  It  is  allowed,  that  the  feudal  polity 
of  the  di6crent  countries  of  Europe  is  derived  from  the  fame  origin ; 
that  there  is  a  marked  fimilitude  in  their  principal  inilitutions ;  and  a  fin« 
golat  uniformity  in  the  hiliory  of  their  rife,  perfe^on,  decline,^  an'd  fall* 
Bet  the  more  we  go  from  a  view  of  their  general  conilitntions  and  go- 
venunents  to  a  view  of  their  particular  laws  and  cuiloms,  the  leis  this 
fimilitade  and  uniformity  are  difcoverable. 

^  Thus  the  hiflory  of  every  country  where  the  feudal  law^  have  prevailed, 
while  it  prefents  us,  on  the  one  hand,  with  an  account  of  the  many  re* 
ftrunts  impofed  by  them  upon  alienation,  and  of  the  many  methods  which 
have  been  taken  to  make  property  unalienable,  prefents  us,  on  the  other, 
with  an  account  of  the  diflferent  arts  which  have  been  ufed  to  elude  thoft 
reftraints,  and  to  make  property  free.  This  is  asobfervable  in  the  laiw^ 
of  England,  as  it  is  in  the  law  of  any  other  country. 

But  the  mode  by  which  it  has  been  effeded  in  England,  is  peculiar  to 
l^gknd.  In  other  countries,  where  a  liberty  of  alienation  has  been  in« 
troduced,  it  has  refted  on  a  kind  of  compromife  with  the  lord,  by  paying 
him  a  certain  fine ;  and  a  kind  of  compromife  with  the  relations  of  the 
feodacoiy,  by  allowing  them  a  right  of  redemption,  commonly  called  th« 
**  jus  retra^ius.^'  But  the  ileps  by  which  a  free  alienation  of  property 
has  obtained  ground  in  England  are  very  different  In  England  an  un- 
limited freedom  of  aliening  focage  and  military  land  was  foon  allowed  ;  * 
the  pra^ice  of  fub-infeudation  was  foon  abolifhed ;  the  alienation  of  kndt 
was  reftrained  by  the  introdu^ion  of  conditional  fees,  and  afterirards  by 
the  introdu^on  of  eilates  tail ;  entails  from  their  firft  eilablifliment  wer« 
greatly  difcountenanced  by  the  courts  of  juilice,  and  they  were  eluded. 
by  the  dodrines  of  difcontinnance  and  warranty.  In  the  courfe  of  time, 
a  fiae  was  made  a  bar  to  the  claims  of  the  iOTue  in  tail,  and  a  common 
recovery  to  the  claims  both  6f  the  ifliie  and  of  thofe  in  remainder  and 
leverfion.    Moft  of  theie  circumftanoes  are  peculiar  to  tha  HiAory  of 
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which  was  prmted  in  the  life^time  of  Littleton^  or  withm  a  year 
after  hi»  death.and  has  never  tftt  been  made  ufe  of  in  any  edicioti 
of  the  Commentary.    For  the  ufe  of  thefe  two  moft  curious  and 
fcarce  editions  of  Littleton^  the  editor  is  indebted  to  the  kindnefft 
of  ooe^  whofe  name  he  fliould  tliink  it  an  honour  to  be  at  liberty 
to  meutionl    the  editor  is  alft>  provided  with  the  curious  editions 
of  Littleton  by  Pynfon  and  Redman,  which  are  the  next  in  date 
to  the  Rohan  edition.    He  is  pofTefied  too  of  an  edition  in  1534 
by  Raftell,  and  of  mcfi  of  the  other  editions  of  Littleton^  which 
are  very  numerous ;  by t  thefe  latter,  not  being  of  fo  great  autho- 
rity, will  feldom  be  confulted.  It  is  proper  taadd,  that  the  editor 
propofes  to  give  the  various  readings  of  four  or  Jive  of  tbeearlieft 
editions  of  Littleton,  which  has  never  been  attempted  bejfor«» 
But  no  various  readings  will  be  given,  except  wheretbey  appear 
to  the  ^Aixov  fubfiantiaUjf  to  affedl  the  lenfe  of  the  a«thor*f  and 
therefore  the  reader  will  not  find  any  in  ^jirft  ie6h'on  j  the  dif-i 
ference  of  the  feveral  editions,  fo  far  as  regards  that  fedUoo, 
being  apparently  quite  inmateriaL    As  to  refereneei,  ibofe  iii the 
^rjiyfecond,  and  oM^r  editions  of  Sir  Edward  Coke's  Comuvei^ary: 
before  the  tetUhy  having  been  made  by  Sir  £d ward  Coke  himfelf 
will  be  wholly  retaiued,  with  fuch  corredlions  only  of  apparent 
miftakes  as  ihall  occur  to  the  editor*    Many  of  the  additional  re«» 
ferences  in  the  Uuth,  eleventh,  and  twelfth  editiphs  will  alfo  be 
retained ;  it  being  intended  only  to  omit  fuch  as  the  editor  fliall 
difcover  to  be  plainly  foreigi^  to  the  purpofe.    The  editor  is 
iiware,that  even  fome  of  Sir  Edward  Coke's  own  references  have 
been  complained  of  as  not  pertinent ;  which,  when  the  prodhr 
gious  number  of  them,  and  the  great  variety  of  public  and  pri* 
vate  affairs  which  commanded  bis  attention  through  life,  are 
confidered,  may  be  accounted  for,  without  uny  greai  i^fleftioa 
on  his  care  and  accuracy*    But  the  editor  would  deem,  it  a  pret 
fumptioii  in  him  to  on^t  aty  part  of  thie  original  work ;  though, 
in  ref|>e<5t  to  the  refereilces,  fuch  a  liberty  is  i^  very  numerous 

inftances 

% 

•  This  may  tttm  not  quite  conflflent  yAthfomnimit  giving  the  word  N9ta  as 
a  various  reading  \  but  th^  reafon  of  it  is,  that  Litltleton  is  thought  by  Sir 
Eiliward  Coke  to  ufe  the  word  N^ta  ia  a  fcnfe  peculiarly  fignificant.  See  Co. 
Ijtt.  2a.  a.-ii-Thc  various  readings  of  Littleton,  taken  from  the  edition  by 
Uttou  and  M^ctlman,  will  be  difHnguifhed  by  £.  and  Af.  thole  irom  the  Robam 
edition  by  Roh,  thofe  from  PymfeM'i  edition  by  /,  and  th«ie  Irom  Ridmim*% 
edition  by  Kid,  and  if  a  rtading  Should  be  taken  from  aay  •f^/r  edition,  it 
urill  be  particularly  mentio^ied.  In  Rgdm^'s  edition  there  arc  references  t^ 
cafes  in  foB{ie  of  the  more  aucient  Yeai  Books,  which  it  ^as  once  intended  to 
have  ^ivcn  as  part  of  the  various  readings  from  Redman  j  but  on  re-conridcf«i 
a^n»  they  do  not  appear  of  fufi^knccox^e^ucncc  to  be  ta]^en  notice  of. 
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hftaaces  taken  in  the  iwttfih  edition^;  and  befides,  be  would  \y 
nomeaos  be  QoderAood  to  engage  (or  an  examination  of  errty 
reference  with  the  book  cited,  which  is  a  talk  far  greater  than 
his  other  avocations  will  allow  him  to  engage  in  f  •  Further,  it 
II  piopofed  by  the  editor,  to  give  fome  additional  references, 
particularly  to  the  reports  pnbiiihed  fince  the  twelfth  edition  ; 
and  fome  notes;  butheavoidspromifingagrcafnomberof either, 
left  he  fhould  ondertake  more  than  he  may  hereafter  be  able  t» 
accompliih.  Howeveri  in  order  to  make  amends  for  the  fmall- 
nefs  of  the  nnmt)er  of  new  notes  and  references j;,  great  care  {ball 
be  taken  in  the  choice  of  them  ;  and  they  (hall  be  fo  exprefled, 
as  clearly  to  fliew  whether  they  tend  to  confirm,  to  queftion,  to 
coDtradift,  or  to  iUofirate  the  do^lrioe  advanced  in  the  text ;  a 
difiioAion  very  requifite  for  the  convenience  and  information  of 
die  reader,  though  in  new  editions  of  law-books  too  frequently 
aegleded.  In  the  eleventh  and  twelfth  editions,  the  new  re* 
ferences  are  not  diftinguiOied  from  Sir  Edward  Coke's;  but  in 
this  prefent  edition  it  is  thought  proper  to  acquaint  the  reader, 
which  belong  to  him,  and  which  to  his  refpei^ve  editors ;  and 
,fof  that  purpofe,  the  additional  references  taken  from  the  tenth, 
eleventh,  and  twelfth  editions  will  be  inclofed  between  parenthefes ; 

and 

*  The  editor  has  not  yet  found  Aich  a  liberty  taken  in  any  edition,  except 
the  twdfihi  but  in  tbst  the  omiifion  of  lord  Coke*t  references  is  very  frequent 
indeed,  and  be  doubts  whether  many  ps^et  can  be  found  without  iofbnces  of 
it.  la  fevend  pages  he  finds  MvetOy  or  itifif  references  ooiitted,  and  in  fbmo 
firtjf  ovjiftf.  The  truth  of  this  will  appear  by  examining  fed.  4.  b.  and  5.  a, 
of  the  tvfelftb  edition  with  the  fame  folios  in  any  preceding  one.  The  editor 
would  not  be  Co  early  in  making  this  obfervation,  if  it  was  not  with  a  view  to 
4ew,  how  unaccountable  it  is,  that  notwithftanding  xMwfutfreJIiam  of  a  great 
pit  of  the  authorities,  on  which  lord  Coke  founds  his  opinions,  the  twelfth 
edition  (honld  fell  for^  fmmdt^  whilft  the  price  of  fome  of  the  more  early 
editions,  though  they  contain  the. wki^  of  the  original  work,  and  therefoie 
Vt  infinitely  more  valuable,  is  fcarce  as  maxij flnUuuit* 

t  It  is  ne^eflary  to  mention  this,  left  the  c^ntimuukm'of  thofe  mi(bken  re* 
iereoces  b^  lord  Coke,  which  are  to  be  found  in  all  the  former  editions,  (hould 
be  imputed  to  the  inattention  of  the  editor  of  the  preftrnt  edition,  and  as  a 
wgligence  not  confiftent  with  his  engagements  to  the  pubiic.  The  editor 
Bay  add,  that  many  of  the  miflakes  are  of  Aich  a  kind,  that  to  corned  them, 
ind  tQ  refer  to  the  hooks  or  authorities  intended*  would  exceed  his  utmoft 
diligence  and  power. 

i  At  Brft  the  editor  doubted,  whether  it  would  be  in  his  jiower  to  give  the 
time  necefiary  for  writing  HMspr  notes  and  references  j  but  this  firft  number 
pf  the  work,  he  hopes,  will  convince  his  readers,  how  anxious  he  is  to  fumi(k 
a  great  number  j  and  he  will  exert  himfelf  to  the  utmoil  in  order  to  continue 
the  work  on  the  (ame  enlarged  plan.  Having  engaged  in  the  undertaking, 
^e  is  refolf ed  at  all  ev^ti  fQ  m^p  gr^  (kgrifi^s,  uAer  than  fuller  it  Id 
lio^  in  his  hai^is. 
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TliE    PREFACE!. 


His  txteoian,  li'is 
Capeiriibr. 


Hxs  age 

lij»  depaitnre* 


1  H.  7.  fol.  n. 
21  H.  7.  fol.  St.  b. 


W.  5.  cap.  11- 
[•]  See  LitUetOD, 
Sea.  749.' 


Hit  fepolcbre. 


Edward  the  fourth,  whereof  be  made  bis  three  (cm, 
parfoD,  a  vicar,  and  a  fervant  of  bis^  execQtors:.aqd  ci 
ftituted  fupenriibr  thereof  bis  true  ^nd  faithful  friei 
John.  Alcock,  do8x>r.  of  law,  of  the  famous  univerfily 
Cambridge,  then  biibop  of  Worcefter ;  a  man  of  fingpl 
piety,  devotion,  chaftity,*  temperance,  and  holinefe 
life;   who,  amongft  other  of  his  pious  and  char^ 
works,  founded  Jefus  College  in  Cambridge ;  a  fit 
faft  friend  to  our  honourable,  and  yertuons  judge* 

He  left  this  life  in  his  great  and  good  age,  on  the  3 
day  of  the  nu>nth  of  Auguft,  in  the  faid  twenty 'firft  year 
the  reign  of  king  Edward  the  fourth :  for  it  is  obferved 
a  fpecM  bleffing  of  Almighty  God,  that  few  or  none 
that  profeflion  die  inteftatus  et  iniproleSy  without  willi  a 
without  child ;  which  lafl  will  was  proved  the  8th  of  NO' 
vember  following,  in  the  Prerogative  Court  of  Canterbu 
for  that  he  had  bona  notabilia  in  divers  dipcefles.    But 
our  author  liveth  itill  in  ore  ojmnumjurijprudentium. 

Littleton  is  named  in  i  H.  7.  and  21  H.7^    Somt 
hold,  that  it  is  no  error  either  in  the  reporter. or  priaterj 
but  that  it  was  Richard  the  fon  of  our  author,  who  in 
days  profeffed  the  law,  and  had  read  upon  the  ftatiite 
jr.  2*  quia  multi  per  malitiam,  and  [*]  unto  whom 
father  dedicated  his  book:   and  tlus  Richard  died 
Pilleton-Hall  in  Stafibrdfhire,  in  9  H.  h 

m 

The  body  of  our  author  is  honourably  interred  in  thi 
cathedral  church  of  Worcefter,  under  a  fair  tomb  of  marUi^ 
>i  itli  his  ftatue  or  portraiture  upon  it,  together  with  his  owl 
match,  and  the  matches  of  fome  of  his  anceftors^  and  wid 
a  memorial  of  liis  principal  titles ;  and  out  of  the  mouti 
of  his  ftatue  proceedeth  this  prayer,  Fili  Dei  miferere  m^ 
which  lie  himfelf  caufed  :to  be  made  and  finiflted  in  ^ 
life  time,  and  remaiaeth  to  this  day«  His  wife  Jofaan,  la^ 

LUjleton 
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lattlctou,  furviyed  him,  and  .left  a. great  inheritance  of 
ierfelber,  and  EUcn  her  mother,  djiL:ghler  and  hfeir  oJT 
fohn  Grendon  efquire,  and  othef  her  anceftors,  to  fir 
William  Littleton  her  fon. 

■ 

Tbi^  work  was  not  publifhed  in  print,  either  by  our 
fDtbor  faimfelf,  or  Richard  his  fon,  or  any  otlier,  until  after 
be  deceafes  both  of  our  author  and  of  Richard  his  fon. 
for  I  find  it  not  cited  in  any  book  or  report,  before  fir 
ittthony  Fitzherbert  cited  him  in  his  Natura  Breoium ; 
iiiopablifhed  that  book  of  his  Natura  Breoium  in  26  H,  8. 
hiiqh  work  of  our  author,  in  refpeft  of  the  excellency 
iiereof,  by  all  probability  ihould  have  been  cited  in  the 
jepom  of  the  reigns  of  £.5.  R.  3.  /f.  7.  or  H.  8.  or  by 
|l  Jeroiyn  in  his  book  of  the  Do€tor  and  Student*,  which 
iepuUiihed  in  the  three"  and  twentieth  year  of  jff.  8.  if 
y  tkofe  days  our  author's  book  had  been  printed.  And 
|et  you  ihall  obferve,  that .  time  doth  ever  give  greater 
bthonty  to  works  and  writings  that '  are  of  great  •  and 
profound  learning,  than  at  the  firft  they  had.  The  firft 
ImprefBon  that  I  find  of  our  author's  book  was  at  Roan 
h  France,  by  William  de  Tailier  (for  that  it  was  written 
|i French)  ad  inJiantiamRichardi Pin/on,  at  the  inftance 
^  Richard  Pinfon,  the  printer  of  king  H.  8.  before  the 
(ttd  book  of  Natura  Breoium  was  publifiied ;  and  there- 
ore  upon  thefe  and  other  things  that  we  have  feen,  we 
Ite  of  opinion,  that  it  w'as  firft  printed  about  tlie  four 
W  twentieth  year  of  the  reign  of  king  H.  8.  fince  which 
pofi  he  had  been  commonly  cited,  and  (as  he  deferves) 

1^  and  more  highly  efteemed  f. 

He 

i*Thw  book  appean  to  hare  been  firft  publiflied    by  J.  Raftell,  1523' 

[tThisopioion  of  my  lord  Cokc*$,  concerning  the  time. of  the  firft  im- 
""     I  of  Littleton's  Tenures,  although  it  hath  been  followed  by  fir  William 
e/m  his  OrigsnesJuriMdaUs,  and  by  bflhop  Nicholfon,  in  his  Hiftorical 
h  is  certainly  erroneous;  for  it  appears  by  two  copies  now  in  the 
Ucr's  culbody,  that  they  were  printed  twice  at  London  in  the  year  1518 
by  Richard  Pinfon^  and  again  by  Robert  Redmayne ;  and  that  was  the 

c  2  nineteenth 
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When  this  worlt  wii 
firft  ioipnated. 
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His  p&an.  Hc  that  IS  defirous  to  fee  bis  pi£lure^  ipay   ia  I 

churches  of  Frankley  and  tlales-Owen  fee  the  grave  a 
retereod  Q<)uQtenance  of  our  author,  the  outward  ma 

1 

nineteeath  year  of  the  rdgn  of  tf.  8.  To  4etermiiifi  certaimly  when.; 
Rohan  edition  was  publiihed,  is  almoft  impofTible  i  and  before  any  cod 
tures  can  be  offered  on  tliat  fubjef^y  'twill  be  neceflary  to  confider  how  o 
dufi ve  the  arguments  his  lordfbip  draws  ffom  our  a«tii6r*s  not  beiag  citd 
authority  in  the  books  be  meadoiu  may  be  i  it  either  proves  ^hat  his  fa 
Ihip  ufes  it  for»  or  elfe  that  Littleton's  authority  was  not  then  £6  i 
eftabli(hed  as  *tis  now  (for  which  he  gives  us  here  a  very  good  rea&n*) :  i 
that  this  laft  is  true,  the  afore£ud  editions  do'  iufliciently  evince,  for  l| 
titles  and  conclufions  run  thus  t  **  Littleton's  Tenures^  newly  and  moil  t| 
**  correded/*  And  in  the  end,  ExpUcinnt  Teworts  Littleiom  am  aluratkm 
ewnmitM  et  aJAkmhus  movis^  mecmm  cam  aSii  turn  mmrnt  mti&onlms :  nay^  tl 
Very  additions  are  incorporated  into  the  book  itfelf,  nor  are  thry  diftlngviil 
by  any  mark  from  the  original.  The  weakneA  of  this  argument  will  fisd 
appear,  if  it  (hould  be  applied  to  the  di  (covering  the  time  my  lord  Od 
Commentary  on  Littleton  was  firft  publifiied,  for  this  was  not  cited  aaJ 
thority  for  fome  time  after  its  publication.  The  old  editions  abovementioi 
Pynfon's  and  Le  Talleiir*s  name,  and  the  manner  Littleton  is  printed  ji 
Kohan,  fecm  to  be  the  only  means  of  diicovcring  what  we  fctk.  From  tJ 
editions  we  may  colleft,  not  only  that  the  Rohan  impreffion  is  older  iha0 
yfSLT  15289  but  alfo  by  what  occurs  in  the  beginning  and  end  of  chemi^jj 
there  had  been  other  impreffions  of  our  author.  From  Pynfon's  iiaine  at 
end  of  the  Rolian  edition,  it  may  be  concluded  that  he  woufd  not  bftW 
gaged  his  fnetid  William  Le  Talleur  to  have  printed  Littleton  at  Rolnqj 
he  ever  before  printed  any  books  in  French ;  and  that  he  printed  an  Ab^i^j 
mtent  of  the  Statutes,  part  of  which  is  in  French,  in  the  year  1499*  spf 
by  one  of  thofe  books  now  in  the  fjime  perfon's  cuflody.  Statham's  Abil 
Bient  has  his  name  to  it,  l)ut  there  h  no  date,  yet  it  being  printed  wit^ 
fame  types,  and  in  the  fame  manner,  Littleton  was  at  Rohan,  and  as  k 
larger  book,  it  is  highly  probable  'twas  printed  ibme  time  after  tlie  puJU 
tion  of  Littleton^s  Tenures,  and  that  Pynfon's  fuccefs  in  the  lefler  Qtideij 
'  ing  induced  him  to  venture  on  the  greater  1  which  in  thole  daiyai  itari 
ifork  of  two  pr  three  years.  William  Le  Talleur  printed  a  Chronicle  <d 
DuKhy  of  Normandy,  as  appears  by  his  name  and  cypher  at  the  end  the 
and  the  date  in  the  beginning  in  the  year  1487.  The  book  itfblf  is  '^|^ 
without  my  tttle>page,  initial  letter  of  thtf-duiptersy  number  of-  tbtf  lea^ 
year,,  and  in  a  charafter  much  rdennbling  writing,  and  vitth  fucb  adb 
viationft  as  are  ufed  i^  manuicripts:  all  which  'tis  well  known  to  thole' 
have  icen  many  old  books,  are  undoubted  proofs  of  a  book's  being  -ati 
when  that  art  was  in  its  in£mcy.  Upon  the  whole  it  may  certainly  b^ 
iluded,  that  the  book  was  printed  forae  yean  before  1467 ;  hecaufe  the  ^1 
meptloned  Chronicle,  which  hath  not  fo  much  marks  of  antiquity^ 
printed  in  that  yearj  aiid  from  what  has  been  obferved  concerning 
nxmner  'tis  printed  in,  is  will  be  thought  by  thofe  w*o  are  vericd  in  am 
books,  to  have  been  publifhtd  ten  years  beforl  that  time.  JV^iif  $^ 
ii tb  Editiom^ 
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The  H^rt  of  Us 
laiad. 
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he  hath  left  this  book,  as  a  figure  of  that  higher  and 
erpart,  that  Is,  of  the  excellent  and  rare  endowments 
his  mind,  efpecially  in  the  profound  knowledge  of  the 
fidamental  laws  of  this  realm.  He  that  diligently  reads 
khis  excellent  work,  (hall  behold  the  child  and  figure 
mmind,  which  the  more  often  he  beholds  in  the  vifual 
j^ aad  well  obferves  him,  the  moreih^U  he  juflly  admire 
^  jadgoneflt  of  our  author,  and  increafe  his  own;  This 
k  is  defined,  that  he  had  written  of  other  parts  of  law, 
P  efpecially  of  the  rules  of  good  pleading,  (the  heartr 
^  of  the  common  law)  wherein  he  excelled ;  for  of 
night  the  faying  of  our  Engliih  poet  be  verified  : 

Thereto  he  could  iadite  and  maken  a  thing; 
}      There  was  no  wight  coold  pinch  at  his  wtiting  j 

m  from  exception,  as  none  could  p^nch  at  it.     This    Good  pleading. 

I  of  good  pleading,  he  highly  in  this  work  commended 
is  fon,  and  under  his  name  to  all  other  ftodents  fons 
is  law.    He  was  learned  alfo  in  that  art^^  which  is  fo 

ary  to  a  compleat  lawyer ;  I  mean  of  logick,  as  you 

II  perceive  by  residing  of  thefe  Iliflitutes,  wherein  are 
|bed  his fyllogifms,  indufliions,  and  other  arguments  j 
f' bis  definitions,  defcriptions,  divifions,  etymologies, 
Rations,  fignilications,  and  the  like.  Certain  it  is, 
I  whefi  a  great  learned  man  (who*  is  long  in  making) 
ft  much  learnin&t  dieth  with  him. 


Chaucer. 


Logick. 


Scneoa. 


t  which  we  have  formerly  written,  that  this  book  is  The  commflmjiatSf^ 
ft^Bament  of  the  common  law,  and  the  moft  perfei6t 
^lute  work  that  ever  was  written  in*  any  humane 
;  and  in  another  place,  that  which  I  affirmed  and 
^fipoD  me  to^  maintain  againilall  oppoiites  whatfoever, 
^it  is  a  work  of  as  abfolute  perfeftion  in  its  kkidi  and 
from  error^  as  any  book  that  I  have  known  to  be  ' 

of  any  humane  learning,  Ihall  to  the  diligent  and 
itig  reader  of  thefe  Inftitutes  be  made  manifeft,  an(| 
tbem  (which  is  but  a  Commentary  upon  him)  bei^ 

?  3  de^m^tii 
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deemed  to  have  fully  fatisfied  ^^at,  which  we  in  fm  I 
times  have  fo  coniideatly  affirmed  and  affumed.  | 
greatefl  commendation,  becaufe  it  is  of  greateft  pro 
us,  iS|  that  by  this  excellent  work,  which  be  had  ftu 
learned  of  others,  he  fiiithfuUy  taught  all  the  profe 
the  law  in  fucceeding  ages.  Ttie  vi3;oi[y  is  not  grea| 
overthrow  his  oppofites,  for  there  never  was  any  leara 
man  in  the  law,  that  underitood  our  author,  but  coocun; 

eicero.  with  me  in  his  commendation :  Habet  enimjufiam  vesoj 

tionem  quicqaid  cxcellit ;  for  whatfoeverexcelletbhjl 
juft  honour  due  to  it.  Such  as  in  words  have  endeavouil 
to  offer  him  difgrace,  never  underftood  him^  and  there^ 
we  leave  them  in  their  ignorance,  and  wifh  that  by  thl 
our  labours  they  may  know  the  truth  and  be  convertt 

Aiiftotk.  But  herein  we  will  proceed  no  further,   for  Stultum 

abfurdas  opifiiones  accuratius  rcfdlerc.  It  is  meerfil 
to  confute  abfurd  opinions  with  too  much  curiofity. 

And  albeit  our  author  in  his  Thre^  Books  cites  1 
)[nany  authorities,  yet  he  holdeth  no  opinion  in  an| 
them,  but  is  proved  and  approved  by  thefe  two  faitlj 
witneifes  in  matter  of  law,  authority  and  reafon.  Cert| 
it  is,  when  he  raifeth  any  queftion,  and  (beweth  the  real 
on  both  fides,  the  latter  opinion  is  his  own,  and  isc( 
fonant  to  law.  We  have  known  many  of  his  cafes  lin^ 
in  queftion,  but  never  could  find  any  judgment  given  ag^ 
iTote,  any  of  them,  which  we  cannot  affirm  of  any  oth^rbpol 

edition  of  our  law.    In  the  reign  of  our  late  fov^reigoll 

king  James  of  famous  and  ever  bleffed  memory^  it  Qi 

MicK  s  jac.  in       in  queftiou  upon  a  demurrer  in  law,  Whether  the  i*^ 

SST&^iiMwi.*"  "  to  one  trefpalTer  Ihould  be  available  or  no  to  hiscpiSj 

nion  ?  Sir  Henry  Hobart,  that  honourable  judge  and  g| 
fage  of  the  law,  and  thofe  reverend  and  learned  judj 
Warburton,  Winch,  and  Nichols,  his  companions,  % 
judgment  according  to  the  opinion  of  ourauthor,  ando| 
ly  faid,  that  they  owed  fo  great  reverence  to  Littleton 
11  ^i 
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^  tfaey  would'iiot  have  his  cafe  difpiited  or  quefttonedT :  and 
^  the  like  you  may  find  in  this  part  of  the  Inftitutes.    Thus 
^mndi  (though  notfo  much  as  his  due)  have  we  fpoken  of 
hk»;  t>oth  to  fet  out  his  life/  becaufe  he  is  our  author,  aitd  ■» 

for  the  imitation  of  him  by  others  of  our  profeilioa. 

i 

'      We  have  in  thefe  Inftitutes  endeavoured  to  open  the  What  u  endeaTQwA 
'  troelenfe  of  every  of  his  particular  cafes,  and  the  extent  of  ^   * 
every  of  the  fame,  either  in  expreis  words,  or  by  iroplica- 
tioo;  and  where  any  of  them  are  altered  by  any  latter  a& 
'  of  parKament,  toobferve  the  fame,  and  wherein  the  alter- 
ation confiileth.  Certain  it  is,  that  there  is  never  a  period, 
nor  (for  the  moft  part)  a  word,  nor  an  ^c.  but  aifordeth 
excellent  matter  of  learning.  But  the  module  of  a  preface 
cannot  exprefi  the  ob&rvations  that  are  made  in  this  work, 
of  the  deep  judgement  and  notable  invention  of  pur  author.  • 
We  hsLve  by  comparifon  of  the  late  and  modern  impref- 
fioas  with  the  original  print,  vindicated  our  author  from 
two  injuries :  Firft,  from  divers  corruptions  in  the  late 
and  modern  prints,  and  reftored  our  author  to  his  own; 
Secondly,  from  all  additions  and  encrokcbments  upon  him,' 
that  nothing niight  appear  in  his- work  but  his  own*. 

.Our  hope  is,  that  the  young  fiudent,  who  heretofore  Tiic  benefit  oftbeTt 
meeting  at  the  firft,  and  wreftling  with  as  difficult  terms* ^"^*^"'**' 
and  matter,  as  in  many  years  aft^r,  was  at  the  firft  difcou-' 
raged  as  many  have  been,  may,  by  reading  thefe  Inftitutes, 
have  the*  difficulty  and  darknefs  both  of  the  matter,  and  of 
the  terms  and  words  of  art  in  the  beginning  of  his  ftudy,' 
facilitated  and  explained  unto  him,  to  the  end  he  may 
proceed  in  his  ftudy  chearfully  and  with  delight;  and 
therefore  I  have  termed  them  Inftitutes,  becaufe  my  de-  muTulf'" **"''*  ^* 
fire  is,  they  Ihould  inftitute  and  inftru^  the   ftudious, 

^  Uk  diis  Editiaa  ferei al  mftteml  paifiigf  s  of  the  author  are  reftored,  by  col- 
lating the  text  a$  publifhed  by  Lord  Coke  with  the  more  anticnt  printed  copies  by 
I'Cttou  and  Machlinia,  Fynfon, Redman,  &c,  at  alfo  with  fcveral  anient  MSS. 

c  4  and 
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ftiid  guiide  him  in  a  ready  way  to  the  knowledge  of 'tfas 
•  ni^tfonal  law8  of  England.  •    ..    -. 

^  .    -        *» 

wiimibrv^btift^      This  Part  we  have  (and  not  without  precedent)  pubn 
mEociiOu  jyj^^^  in  Etiglidii  for  that  they  are  an  introdaftion  ta.tl» 

knowledge  of  the  national  law  of  the  realm;  a  work^necef- 
istry,  i^nd  yet  heretofore  not  undertaken  by  anjiv-nlbeit  Jtr 
ill  other  profeffions  there  are  the  like.  We  have  left  ouxr 
aqrhor  to  fpeak  his  own  language,  and  have  tmoflati^  faim 
into  Engliihi  to  the  end  that  any  of  the  nobility  or  geotrjr 
of  this  realm,  or  of  iily  other  eftate  or  proftflion  whatfot 
ever,  that  will  be  pleafed  to  read  him  and  thefe  Initituties^ 
may  underftand  the  language ^vherein  they  are  written. 

I  cannot  conjecture  that  the  general  communicating  of 
thefe  laws  in  the.  Englilh  tongue  can  work  any  inconvcni«- 

JUptWr  ehce,  but  introduce  great  profit,  feeing  th^t  Jgmranti^ 

juris  non  txcufat^  Ignorance  of  the  law  ejc(:ufetb  not. 
And  herein  I  am  juftified  by  the  wifdom  of  a  parliament; 

t6£.3ic«>.iL       the  words  whereof  be,  '"  That  the  laws  and  cuftoiix^  of 

*\  this  realm  the  rather  ihould  be  reafonably  perceived  and 
''  known,  and  better  underitood  by  the  tongue  ufed  in  this 
*'  realm,  and  by  fo  much  every  man  might  the  bettdr  go* 
'^  vern  liimfel^  without/  offending  of  the  l^w,'>nd  the 
''  better  keep,  fave  and  defend* his  heritage  and  poffef* 
*'  ficns.  And  in  divers  regions  and  countries,  where  the 
•*  kingi  the  nobles,  and  other  of  thefaid  realm  have  been, 
**  good  governance  and  full  right  is  done  to  every  ntan, 
^  becaufe  that  the  laws  and  cuitoms  be  learned  and  nfedi 
•*  in  the  tongue  of  the  country  f '  as  more  at  large  by 

jujuto^  the  faid  aft,  and  the  purview  thereof  may  appear:  Ei 

nemhiem  oportet  ejfe  fapieniiorem  tegibus^  No  mail 
feuiiht  to  be  wifer  than  tiie  law. 

And  true  it  is;  that  our  booKBOf  reports  ufnd  ftatutes  in 
ancient  times  were  written  in  fqch  Frepch  ftg  in  thofe 

times 


/ 


THE    VEBVACE.-  <i«J|^ 

tiatelm^  coiMMOIy  fpoken  and  written  by  tb^  French, 
tbemfelves.  But  this  kind  of  FrefDch  that  our  author  hMXk  onr  mthoc'i  h^  «f 
uied,  is  mofi  commonly  written  and  read,  and  very  rarely  ^^^<^*^ 
ij^oken^  and  therefore  cannot  be  either  pyre^  ar  well  pro^    .  .^ 
oDoaeed.     Yet  the  change  thereof  (having  been  fo  long- 
eufimned)  fliould  be  without  any  profit^  but  not  without- 
great  danger  and  diftcuUy:  for  fo  many  ancient  terms 
and  words  drawn  from  that  legal  French  are  grown  to 
h^vocabtdtt  ariist  vocables  of  art,  fo  apt  and  fignificant 
to  expreft  the  true  fenfe  of  the  laws,  and  are  fo  woven 
iaJte  laws  themfelves»  as  it  is  in  a  manner  impofiible  to 
chsnge  them,  ne^ither  ought  legal  terms  to  be  changed. 

In  fcbool  divinity,  and  amongfl;  the  glolIbgraphei'S/  and 
interpreters  of  the  civil  and  canon  laws,  iniogick,  and  in  36  el  a  «b.  Uf^ 
other  liberal  iciences,  you  fliali  meet  with  a  whole  army  of 
1ford3»  whicji  cannot  defend  themfelves  in  bellogrammati^ 
CfUii  \n  the  grammatical  war,  and  yet  are  mare  fignificant^ 
pompeadious^  and  efFedual  to  expreis  the  u-ue  fenfe  of  the 
fiuttt^y  than  if  they  were  exprefiedin  pure  Latin. 
•      ■    .  < 

^  This  work  we  have  called  "  The  Firft  Part  of  the  In-  wiierefof«o«UcdtiM 
fiitutes,"  for  two  caufes :  Firft,  for  that  our  author  is  the  ^"*  ^^^ 
fifft  bo^k  that  our  itudent  taketh  in  band :  Secondly,  for 
tbit^ there  are  fome  other  Parts  of  Infl;itutes  not  ye^  pub- 
li^64(viz.)  The  Second  Part,  being  a  Commentary  upon 
t^eftat^.te  of  Magna  Charta,^dim.  u  and  other  old 
ftHiites.    The  I'bird  Part  treateth  of  criminal  caufes  and 

« 

^l$as:H^  the  4irown :  which  Three  Parts  we  have,  by  the 
99odo6&  of  Almighty  God,  already  finifhed.  The  Fourth 
h^n  we  have  purpofed  to  be  of  tbejurifdi6iioh  of  courts: 
b^t  bejrepf  we  have  only  colieded  fome  materials  towards 
the,  raifing  of  fo  great  and  honourable: a  building.  We 
have,  by  the  goodheis  and  affifte^nce  of  Almighty  God, 
bro^ight  ^|6  twelfth  work  to  an  end:,  in  the  Eleven  Books 
of  our  Reports  we  have- related  the  opinions  and  judgments 
lif  others;  but  herein  we  have  fet  down  our  own. 

BefDre 


««!») 


THE    P  R  E  H  A  C  E.. 


lib.  Sep.  qap.  ix. 
I9tt,  4. 10. 


Before  I  entered  into  any  of  tfaefe  Parts  of  our  Infti*  * 
tdtes^  I.  acknowledging  mine  own  weaknefi  and  want  of 
judgement  to  undertake  fo  great  works;  direSed  my 
humble  fuit  and  prayer  to  the  Author  of  all  goodnefs  and 
wifdom,  out  of  the  Book  of  Wifdom ;  Pater  et  Detu ' 
tni/iricordiaij  da  mihifedium  tuarum  ajjiftnctm  Sapien^ 
Ham  f  Mitte  earn  de  ccbHs  fanBu  tuis  et  h  fede  magni- 
tudinis  tuaiy  ut  mecum  Jit  et  mecum  laborety  utfeiam 
quid  acceptum  Jit  apud  te !  ^*  Oh  Father  and  God  of 
*^  mercy,  give  me  wifdom,  the  affiftant  of  thy  feats  ! 
*'  Oh  fend  her  out  of  the  holy  heavens,  and  from  the  feat 
^^  of  thy  greatnefs,  that  ihe  may  be  prefent  with  me,  and 
'^  labour  with  me,  that  I  may  know  what  is  pleaiing  unto 
**  thee."    Amen. 


v^PW^M^^M^ 


Our  author  hath  divided  his  whole  work  into  Three 
Books.  In  his  Firft  he  Imth  divided  eftates  in  lands  and 
tenements,  in  this  manner :  for  res  per  dvoifionem  melius 
aperiuntur. 

A  FIGURE  of  the  DIVISION  of  POSSESSIONS, 


*Inberitance« 


XSTATU^ 


Bjf  the 
commpii 
law     -    < 


Into  the 
Hate  of    i 
freehold 


!Fee-fimple. 


"Tor  term  of  life 
of  the  tenant 


l^)r(erni 


General. 

Special. 

Penan^  in  tail  after  polTibilitj  of 

iflhe  extin^ 
Tenant  by  the  curtefy. 

^1*  Bv  the  common 
law. 

Tenant  in    »•  ^^  *^-«  '^"*°"'- 
dower 


For  term  of  life  of  another. 

Tenant  for  years,  or  half  a  year,  &c. 

£x  pre  fled* 


{Tenant  for  years,  or  ha 
Tenant  at  Will,  -  \ 

( Implied. 
l^By  «aAoiii»  thefe  may  ba  fo  divided  as  eftates  faare  been  by  the  common  iair. 


Oup 


THE   PEEF^em.  (»W«) 

Our  author  dealt  only  with  tlieeftates  and  tenn^above^ 
&id :  fomewhat  we  Ihall  fpeak  of  eftates  by  force  of  cer-* 
•tain  ftatutesy  as  of  ftatute-merchant,  ilatute-ilaple,  an(i^ 
(l^zit,  f  whereof  our  author  intended  to  have  written)  r*1  nseethtirfireHwt 

.It  :.      .^    ,  ^       to  ihe  Frefiicc. 

and  likewife  to  executors  to  whom  lands  are  deviled  for 
payment  of  debts,  and  the  like. 

I  iball  defire,  that  the  learned  reader  will  not  conceive  Reguta. 
any  opinion  againft  any  part  of  this  painful  and  large  p^fical,  t^ta rt^'^ 
volume,  until  he  (hall  have  advifedly  read  over  the  whole,  can. 
and  diligently  fearched  out,   and  well  confidered  of  the 
feveral  authorities,  proofs  and  reafons  which  we  have  ' 
cited  and  fet  down  for  warrant  wd  confirmation  of  our 

opinions  throughout  this  whole  work.  ' 

> 

Mine  advice  to  the  iludent  is,  that  before  he  read  any 
part  of  our  Comnientaries  upon  any  Se3;ion,  that  firfi  he 
read  again  and  again  our  author  himfelf  in  that  SeCtion, 
and  do  his  beft  endeavours,  firft  of  himfelf,  and  then  by 
conference  with  others,  (which  is  the  life  of  ftudy)  to 
underftand  it,  and  then  to  read  our  Commentary  there- 
upon^ and  no  more  at  any  one  time  than  he  is  able  with  a 
delight  to  bear  away,  and  after  to  meditate  thereon, 
which  is  the  life  of  reading.  But  of  this  argument  we 
have,  for  the  better  dire6lion  of  our  ftudent  in  his  ftudy, 
fpoken  in  our  Epiftle  to  our  Firft  Book  of  Reports. 

And  albeit  the  reader  ihall  not  at  any  one  day  (do  what 
he  can)  reach  to  the  meaning  of  our  author,  or  of  our 
Commentaries,  yet  let  him  no  way  difcourage  himfelf,  but 

proceed ; 


t«Ut) 


Tirt     PREFACE, 


pn)ec9di    for    on    lime    olher  day#  in   foixie  other 
place,  that  doubt  will  be  cleared.    Our  labours  herein 

are  drawn  out  to  this  great  volume,  for  that  our  author 

]s    twice    repeated^   pnce   \u    Froncb,    and  again    in 


i. 


?r 


ANALYSIS 


^     .    3* 


-^t 


« :iK ) 


*•  ■-  ^ 


ANALYSIS  tif  UTTLBTON. 

FSBBVAEY  21,  1:658-9. 


U 


SynopJiH  iotius  Littleton  Anabftic^. 


Inheritance 


Land  of 

freehold  i 


Eftaies  oU 


Frfeebbid  by 


*By  th«  eommoD  law,  at  Fee  Siniyk^  9mk  t, 

Chaful. 

fFceTaile  •  •  .  ff» 
,  By  fiatutf  f  as  <  Fee  Taile  after  poilibiUt j 

I     ofiflMeitintfc     -        •    S; 


e.a.fuw.««n.j^gj^x:l: 


Apreettfent  between  paitj  and  par^ ;  at 
TenaoEt  for  Life    .       •       •        . 


Certaine 
qaalifica- 
tions  of 


1  rDefcentt  Parcenary,  Book  ITT. 

un  of  mixture  with       i  Cb.  I,  % 

by    f  I  Piirchafe*  Jointenaney    •     •    5. 

3  (.Both,  Tenancy  in  Camaon   -    4. 


I    Rear< 

other  polTdfiooi,  jcii 


rritie»( 

of 


^       'mm 


I 


f 

llatifjing  I 
ofeftatea^ 


Law  itfelf. 


^ftrengtliens  C 

I  the  eilate    I  Reaitterlt. 


by  the  ad 
of 


other 
acci- 
dents ^ 
r  lend- 
Ving  to 


Parties* 


lib-     ) 

s 

right,'    ]  by  adding  f 

1  1 '. 


7ntita 
led 


WarrantylS 


I  a  rarer  and  I  Releafe    flL 
belter  ti-  < 
tie  tbcre-    1  Confinna- 
ento,  as      ^    tion      9» 

Interefied  in  the  poiTeffion.  as 
Attoraement      •    •    •    •    10* 

The  de*    rDifoontinnance  of  a  right    •    •    •    •    li« 
lirutfion  J     ,  rmaanerhow  by  defceotfiii. 

of  eftates  |  Continuance  of  I  « 

by    -       la  wrong  ;  the  |  means  how  to  prevent  it 

I.     by  continual  claim  •  f. 

^Either,  according  to  the  performances  or  non-perform- 
ances thereof,  as  Conditions       «       «        •        -    5* 


jCniattell,'^  5^  1-11  J  Certain,  Tenant  for  years 
I  Poilonall.  J  Uncertain,  Tenant  at  wiU 


Tenores,yel<.  the 
ferrices  which 
are  as  it  were  the  . 
bond  betwixt  the^ 
lord  and  tenant, 
whereby  lands 
JVC  held  to     • 


p.  King  «,.y.  ~{«rs5?"7- 
Spiritual,  Frankalmoigne 


L  n 

a,  9110. 

IL  8. 
9. 


L 


Other  lords 
ahb  of  thefe 
tenements, 
which  are 


i 


Tempo- 
ral, to  be 


{not  continued  in  the  line    1« 
continued  in  tlie  line  of  the 
lord  and  tenant,  caUed 
Homage  Auncel^teU  «  n 


Fealt 


5. 


'by  their 


i  generally  thiottghoqtV     ^*  *    * 
particularly  in  pfirate  pIaces,Burgbge  lOi 

{r.  ^.  CEfcuage  -  -  3^* 
f«"jKnighuSenrie..4. 
Bond  ViU«ms«   •  .  •   U. 


(«hi) 


ANALYSIS   of  tiTTLETOK. 


I%e8inip)e.     lib.  i.  Cap.  i. 


{ 


The  reafoQ  of  the  deaoamatioii,  ficduih  J&nplet,  keredHai  Ugiiimif 


$.  1. 


'^.^•"•^"•f  The  name. 

eftiU  '   re-J  l:Tht  ufual  appellation  thereof  by  this  word  fee  without  additioii,  J95. 

V 


fpeaof 


81MPL1 ;/ 
iniHuoh^ 


rhere 
note 


rAbfo. 
lute>  oh- 
tainid    4 


The 

kiitdi 

thereof. 

Fee 

fimple. 


The  con- 
tinuing of 
it,  being 
.gotten  bj^^ 
inheri-       f 
tauce;  in 

Lwliich 
note 


Others. 


Theqafti- 

%oftl 

eftateio 


kwhieh^ 
aote 


The  qualkjr  ef  the  eftate.    It  U  the  greateft  a  man  can  have,  11. 

fThe  firft  obtainiog  thereof.  J  ?J^  '"^'T"  ^7  ^^ T/'^k"^  ^  ^V 
^  l  The  words  of  force,  JciL  his  heirei^  1. 

1  rilie  next  heir    coikteraU    of 
The  general  rales    I      the  whole  blood  iball  inherit, 
thereof.  iff. 

.     S  j  None  of  the  half  blood  as  betr ; 
TtT'       rp,  c      and  therefore  the  uncle  or  fiC* 

brother  bad  poffeilioo,  (haii 
be  preferred  before  the  bro» 
ther  of  the  half  blood,  6,  7,  8. 
Brethi:en.    The  eldeft.  5. 

1  TLands  may  lineally  dercend,\>ut 
not  afcend  in  the  right  line, 
as  to  father  or  other  anceftor# 
but  Aiall  rather  efcbeat  to  the 
lord,  S. 
The  heir  of  the  part  of  the  fa- 
ther (hall   firft   inherit,    and 
then  on  the  part  of  the  mo* 
ther,  4. 
Defeent,  the  inheritance  whereof  gcrth  as  before  of  lands  purchnfed,  but 
that  it  fliall  always  continue  iu  the  hne  of  the  ancestor  frum  whom  it  did 
come ;  and  for  default  of  fuch  iflbe  fliall  efcheat  to  the  lord,  4. 

r  of  things  in  nianuall  polTeilion,  oc« 
Suits ;  where  obfenre  the  manner  off      cupation,  or  receipt,  in  bis  own 
pleading,  that  he  wns  feifed  j      dernefne  as  of  fee. 

V  of  other  things  as  of  fee,  10. 
Determinable  upon  contingency ;  as  if  a  man  have  lands  to  him  and  hisheire  as  long  as 
l^    Paul's  ftandetb;  butit  is  not  fo  of  chattells,  for  they  go  always  to  the  executors,  740. 

Fee  Taile.    Lib.  i .  Cap.  2. 

reafon  of  the  name,  ^bit  it  is  called  fee  taile.  becan/e  entailed.  1.  Limited 
hOY^  long  it  fliall  continue  ;  for  if  the  ifliic  iu  taile  faile,  the  donor  or  hb  heirs 
may  enter  as  in  their  ceverlion,  18,  19. 

Their  tenure,^}/,  the  donees  hold  of  the  donors  by  fuch  ferViccs  as 
they  hold  of  the  lord  paramount ;  but  donees  in  frankmarriage 
hold  by  fealty  only,  uniiil  the  fourth  degree  be  paft,  19,  itO^  138. 

The  conveyance  te  this  eftate,  Jci<>  by  heirs  entailed  only. 

'Oenecal.   f  When  lands  are  given  to  a  man  or  woman  and 
y     the  heirs*  of  his  or  their  body,  14, 15. 

f  For  if  there '  be  no  certain  body  limited,  it  is 
fee  fimple,  31. 


Tlie  incidents 
neceffary  to 
this  eftate. 


'By  eiprefs  words  of  the 
ftaL  of  Weft.  2.  c.  1. 
$.  IS.  and  thefe  are 


The  di. 
vers  forti 
thereof; 
for  feme 
Kjut    - 


Bytheeqnity 
of  the  ftatute/ 


{Expreflj^,  when  the  body  of  the  baion  and 
feme  is'limited^  16. 
Inclufively,  when  lands  ere  given  in  franh- 
marriage,   17.      And    this    eftate   was   at 
common  law,  t71. 

.ViU.  .  aaii.^o«  to  ««  fe. ;  M  to  {  ^'^ri^o  V"-"*  **"  '^ 
Tot  the  wiU  of  the  donor  is  to  be  obferved,  2f . 

"When  lands  are  given  to  baton  and  feme  and  the 
heirs  of  the  body  of  the  baron,  the  feme  hath 
an  eftate  for  life,  and  the  baron  in  taile  gene- 
ral!, S6  ;  but  if  it  were  given  to  baron  and  feme 
and  the  heirs  cf  the  baron  which  he  fliall  beget 
of  the  body  of  the  feme,  he  hath  taile  fpeciall^ 
«,.-..  /  and  ftie  an  eftate  for  life,  S7. 
•    ""°**'"S  When  to  a  roan  and  to  the  heirs  which  he  fliall 

engender  on  the  body  of  his  wife,  he  hath  taile 

fpccial,  and  Oie  nothing,  39.  S5.  55. 

When  a  msn  hath  ifl'«.e  a  fon,  and  dieih,  and  lands 

arc  given  to  the  f  tu  und  to  the  heirs  of  the  father's 

I     body  begotten,  SX  und  many  fuch  there  be  by 


.ANAL7SI6   QF   LITT^LCTON. 


i(xWu) 


Tenant  in  Taile  after  Poffibility  of  Iffue  cktinft.    Lib.  i.    Cap.  S. 

'  t^when  lands  are  giTcn  in  fpecial  taile.  and  one  of  the  donees  or  the  maa  or  woman  of  whofe  body  the  iflM 
in  laiJe  isjimited  to  proceed  dieib.  there  (^eiog  no  iffue  in  taile  in  lifef  .then  the  farrivieg  dome  U  tbuf 
'    called,  becaiife  there  u  no  poffibility  left  of  having  iflue  inheriuble  to  th«  laad,  (.  Sft,  55,  5i. 


Tenant  by  tlie  Curtefy  of  England.     Lib.  i.  Cap.  4. 

Ii  when  one  tak«th  a  feme  iuheritriK  to  wife,  in  whofe  right  he  was  feifed  of  ]aads«  and  by  whom  he  haft 
or  hath  had  iffue  born  alive,  whi^h  by  poffibiliQr  might  inherit  tfaofe  lands  after  her  deatht  isr  ke  is 
tenant  by  the  cartefy  of  England,  4*  9^*  ^ 

Tkt  reaibo  of  the  denuxUDmtiflO/  feiL  becaufe  ufed  in  no  other  cooutry  bnt  in  EDgland,  35. 


fByflie     1 
operation^ 

jDf  the 
law. 


rConnnon ; 
j  where 
note    - 


fhcreare 
ive  kinda 

•f  DoWEft, 

f,  51. 

whereof 
fomeare 
•itated 


Dower.    lib.  i.  Cap.  5. 

*0f  wliat  lands  a  woman  fhall  be  endowed,  Jcii.  of  the  third  part  of  all 
fuch  vhich  her  hatband  had  during  the  covertore,  tf  he  neld  thei* 
not  jointly  with  othen,  45.  and  if  Ihc  were  at  the  death  of  her 
huibeud  of  the  age  of  nine  years,  56.  Sed  quttre,  if  this  be  neceflary 
to  ihe  endowioenta^  ofiium  teeUfimtt  cm  affenfu  patrii,  4t.  If  any 
iflVie  which  is  or  by  poffibility  might  have  been  begotten  on  her 
body,  might  J)y  pombility  have  been  hair,  56.  S^.  he  ihall  be 
tenant  by  curtefy,  if  the  iuae  mighty  haye  been  bei  heir,  5t. 

Sin  feverally,  if  the  lands  were  not  held  in  com* 
mon,  56.  44. 
By  alfignment;  if  it  were  not  certain  which  flie 
(hottld  have,  43. 


I  ( 


Cuftomary  ;  where  according  to  the  cofiom  flie  may  be  endowed  of  the  whole* 
and  ibmetimes  of  a'  laoity,  ST« 


'Adi^iumtcdtfitt  when  one  feifed  of  lands'! 
in  fee  (for  tenant  in  taile  cannot  thus  ^ 


^In  fuit,  which 
is  of  two         ^ 


tBythe  aa - 
of  parties,* 
by  matter 


endow  his  wife^  but  that  the  iffue  in 
taile  or  donor  nay  defeat  it«  46.)  and 
being  of  full  age,  (otherwife  the  heir  of 
the  Imfband  nii^  put  her  out,  47.)  en- 
doweih  his  wife  at  the  church-door  of  \ 
a  certain  part  of  his  laud,  59. 
£x  njj'eiifu  patrit  is  as  the  former,  but  that 
this  is  in  the  life  of  the  father,  the  fou 
beiug  heir  apparent,  42.  in  which  cafe ' 
it  IS*  thought  (he  had  need  of  (he  deed  of 
the  father  j^oving  liis  aOeut  to  it,  40.     , 


Thefe  two  a 
man  may  refafe* 

.  if  die  nevv  Ac- 
cepted them,  and 
take  her  dower 
at  the  coMmoa 
law,  41. 


Of  record.  This  is  dower  de  la  pluis  beale,  where  the* feme,  at  *  thf  praying  of 
gardein  in  chivalry  in  cottrt  of  record,  doth  endow  herfeif  in  the  presence  of 
her  neighbours  of  die  belt  part  of  the  Itfnd  (he  holdeth  as  gardeito  hk  focage^ 
in  recompence  ef  her  dower  of  thofe  lands  which  the  lord  hath  as  gardein 
in  chivalry ;  and  this  is  for  favieg  the  eftate  during  the  minority  irf  the 
heir,  48,  49,  50. 


M^fU 


Tenant  for  Term  of  Life.     Lib  i.  Cap.  6. 

•'  3t     r  *!.'    C  Of  the  lefiee's  own  life :  this  is  properly  called  leffee  for  life. 
.infls  ot  tnis  J  /v^ .. ^*^  i;^.  .  _^j  .!•.  •    ^;^»^.i„ -.lu^  uA'.k..  4V. 


eftate,  fciL 


{ 


Of  another  man*s  life  ;  and  this  a  properly  called  ieffee  for  anpthysr  man*!! 
life,  56, 

IrOf  the  goodneft  of  this  eftate,  fciU  it  is  fai  freehold,  but  yet  in  the  loweft 
&  u..iw«  frii*M.  I     degree  thereof. 
•IS«         fl     JOf  the  ufual  name  in  peffing  thereof  from  the  om©  lo  the  othrr^  Af  in 
o^rn  conll*    <      feoffments  in  fee  they  are  called  feoffor  and  feoffee,  and  in  giits  dooM 
aerabon  l     ^^  donee ;  fo  here  he  that  grantcUk  the  eftate  is  called  leiTor,  aud  he  6 

^    whom  it  ia  granted  leffee,  57. 


i^im) 


4.    *h 


AMALT^tS  OF  LITTLETOi?. 
TtiauA  kr  Yearsk    Lib.  i.  C«p.  7: 


"•**  < 


|RM»af  tbbtiiti^vit.    * 


t  3, 


lAht  drtuiiiam./ 


pdCstb 

trom  tlie 
leffor  to 
tbekfffe. 


Kttort 


When  one  lealctb  Undi  to  eotdicr  ,&^  ft  kniiW7t«4 
thelcflet  Utlioscalledt  5A.  ^  * 

So  if  the  lear«  be  but  for  helf  e  jmi,  ot  l^qMlff;  4r 
there  U  no  other  term  to  term  him,  0T. 

teefot  by  of  without  deed ;  and  liVerr  is  not  o^ 
fieihr^,  unlefii  ^rbere  fieehold  ^fletb  in  polcf^ 
fioB  or  remtfoder  [then  it  !•]>  a9»  «•. 

Unlefs  it  be  in  excbuigea,  where  if  the  laade  |e 
itt  one  eovi^jr  It  it  good  by  parol,  M  M^-      I 

!  Thai  the  eftate  of  the  eaehan^es  tiiift 
betsqeal  [not  the  vMliie},  di,'  65.* 
That  in  both    their  deeds  mentiMi 
n^ft  be  made  of  tbe  ekchange,  6S. 


Hmv  manj  lireries  there  needs  fwhen  neceflary]/ 
jciL  bat  onejn  every  county,  if  it  he  made  in  the 
name  of  ail  in  the  fame  county,  61. 

At  what  time  it  taketh  etfed,  Jbil  at  the  time  prefixed,  althongh  the  lefior 
die  before  the  day ,  and  yet  toe  death  of  the  feoffee  is  a  countermand  of  a 
Utte^  of  attonuey  to  deliver  feifint  6#. 

1  fTo  pay  the  rent  referved#  elfe  may  the  leflbr  diilraio  or  bring 
an  adion  of  debt ;  but  if  tiie  leflbr  were  not  feifed  at  the  time 
of  the  )e«fe«  tbf  jeflee  ^ay  plead  in  barroi  if  it  be  not  by 
What  iBooiiv^enoet        imlenturc,  58. 
^this  eflata  is  tied  onto  V 

f  1  He  ndft  amove  his  houCebold[^<Aqfl|  and  come  before  his  leaff 
J I     expire,  or  elfe  after  tbe  lefibr  may  take  them,  ^. 
4lh|  Tbe  lofiee  for  years  is  bound  to  repfur  thchanfe^i^,  7U ; 
4  [Liable  to  a  wi  u  of  wad»'  if  he  comout  any,  67.     ^ 


Tenant  at  Will.    Lib.  i.  Cap.  8. 


M.  1 


Kott 


ivefeslbrtt  of  this 
eiUte ;  for  it  is  crtated 
either   -    -    -    - 


S«ccllai7  appfii- 
da&ces  to  ihii  eftalt. 
■?«.   .   .   .    .    - 


ptefsly ;  as  when  one  letteth  lands  to  hold  at  his  will ;  apdtt  is  e^ed 
fo,  beeanfe  there  is  no  certainty  tf  the  eftate  but  on(y  at  irlll,  d8.  If 
therefore  it  be  granted  to  tbe  Irffee  and  his  heira  at  will,  this  word 
<heirs)  is  void,  tt.  Yet  if  the  leffor  determhie  his  will,  tbe  leffee  ihall 
hare  convenient  time  to  carry  aw«^.  his  com  and  lioufebold  &atf,  at 
well  as  «xecators  for  the  goods  of  their  teftator,  68,  6f . 
By  implication;  as  whwp  one  having  a. deed  of  feoffment  made  unto  hiii^ 
and  enteretb  beifore  Ijvery,  70.  / 


rThey  fliall  not  do  fealty,  84. 


The  fernces  reierved.<  They  mud  pay  the  rent  refr rved»  elfe  nay   the 

C.     IdTordiiUaitt  orbriogana£Uo&ofdebt,7S.  > 

Tbe  things  he  is  not  bound  to  reparations,  yet  is  puniibable  for  v«luiitary 
iwHb  ei  well  as  a  bailee  for  goods  lest  hi»,  7U 


*r.  *.  • 


h         ^ 


ANALYSIS  OF  LITTLETON. 

f^mmt  «t  Win  iccofihg  to  Cuftom.    lib.  i.  Cap.  9, 10. 


1 


ofki 


(rifac) 


Ctpy  of  coart  nil*  75.  And  fo  «tIM.  becftoie  tN  ttnapti  lare  no  oHier  evidfurebQt 
•r  tlMir  lvfd*B  court  roil,  TS.    And  it  is  nhen  one  holdeth  lamd  at  tlif  will  of  \h% 
lord^  attd  aJAough  tiiaj  have  Inheritance  yat  if  tba  loid  ooft  fliffk  tHajrlubTC  |i9 
*  Ta«fdy  bat  bj  pctitioD,  77.  according  to  tie  caflon  of  tbe  aaoor,  7 J. 

T^  vargt }  vKieh  diffncth  froM  tlia  foraMr  oolj  in  tbe  nfc  of  tba  wUta  rod  in  their 
forfcnden,  78.  * 

T^fMiity  of  it  it  m  bafa  leooiai  fdr  tiiaj  bare  no  freehold  by  eoarfe  of  common  laar, 
91  i  aiffonji  bf  qpiom  tbejr  may  have  eftatet  of  ittfaeriiance»  81, 88. 

"In  pafing  it  from  a  roan«  which  it  hf  funreadar;  for  if  be  aHJNI 
by  defd,  it  it  a  forfekare.  74.    And  ihif 

Inlb  thobaadc  of  tfaejacd>  to  tba  nfe  of  him  wbo 

fliottid  have  it  by  (baie  cuADin«  78. 
Into  the  hands  of  tbe  baififf  or  reevt?,  or  of  tiro 
baneft  men  of  tha  Oirae  )offd(bip;   apd    they  to 
^^am&MM^^  J      >'«*"*  it  at  tba  ntit  co^t,  f9.    And  generailr 

^^'**^^  "    I     all  focb  cufioma  not  tepotnaat  to  raafon  are  ai-' 

I  I    latrabie,  80.  ., 

I  In  mminn    f  ^*»  ''^^^h  muft  be  by  plaint  in  their  ]ord*s  eonrtt 

1 1"^  tli^X  SduihuSon  of  their  boafim  by  rapararton.  US.  • 
ib/    r:     I  Service,  fai.  focb  a  Maut  muft  do   ieally,   84. 


Tbe 


i^P 


Homage.    Lib.  a.  Cap.  f. 


wbicti  ftonid 


I ;  JHL  it  ir  tbe  moft  boponrable  a  tenant  can  do  to  bis  lo^^  8$. 

rake  it.  They  rauil  basra  a  greater  eftate  than  for  life ;  lor  n* 
tenant  for  life  can  ta^e  or  do  iiomage ;  therefore  one  entitled  ta 
b8teannt|iaramfai)  dunng  the  li<^  of  his  wife  IbaJl  do  bo- 
mage ;  after  bar  death  not,  90. 


Tbe  ifrvioa 
itiaif. 


.i 


I  Take  H ; 


battbeMbimlaif,  98. 


*Tbe  manner  ho^  it  mnft  be 
done*  m.  the  tenant  be  bare- 
beaded,  kneel  on  both  knees^ 
and  hold  both  bis  bands  be- 
tween tbe  bands  of  hw  iord« 
and  flmU  fay,  if  heboid 


'Of  him  only,  **  I  becoaM  ymir 
man,!*  6ic  unleij  he  be  a  man 
of  rcTigion,  or  feme  ,fole,  and 
they  (hall  leave  out  dide  wor|.% 
85»  d6»  87.  '^ 


Qf  BsorB  lords,  be  fliall  fay  in  (be 
end,  "  faving  roj  faith  which  C. 
.  owe  anto  my  fove reign  lord  the 
^    king  and  other  lords/'  &c.  89. 

One  tmtder*  if  the.  lord  rerufe,  etcnfetb  tbe 
tenant  of  l)eing*diftrained  ftr  it,  iintH  lie 
lord  demand  it  agaie,^md  k  be  d^flied,  1  jn, 

Idt.  ...    ,v,y 

aften  it^ll  be  /  ^^^  ^^.^^  ^^  .^  exeafeth  him  for  bb  n($ 

I      againft  any  that  comes  in  by  defeeot ;  but 
J     not  agtiinft  liim  that  reoovars  by  any  litt^ 
348,149. 


The  times  how 


^dooe. 


via. 


Jdti^/    lib.  2.  Cap.  2a 

fWbat  n^anner  of  i  Fe^tie,  in  Cnglilb,  is  as  mocb  as jMcflles  m  titin,  9l« 
fietvme  tbia  it.     jt  k  is  incidant  to  all  tenures  bat  frankeimoigut^  .13U 

r  Make  it ;  feU.  for  life  or  ytaa,  bet  flat  tftset 

kb»     wiJfc93.l34.  ^  ^^ 


rThe  perfoiis  wbicb^ 
How  loqg  if  is  to  i  iheuld 


You  I. 


performed;    ^  -^     oo 

where  B(>ta  { 

ITbe  forms  cff  it»  88.  91. 94* 


^l> 


ANALYSIS   OF   LltTL-E,*rOJ^.- 


Hie  nature 
of  thU  fer- 
vice  in  re- 
gard of 


ffifVAcnt. 


EkuBigd.    Lib.  2.  Cd(>.  3* 


The  nitoro  of  the  aaioe  cfoiiag^  ni  JjLtinJicatagmwiffi^tivmJcuH,  99^. 

How  it  ought  to  be  pcrfonucdt  vis.  fie  that' lioldeth  this,  when  (be 
king  makes  average  royal  out  of  the  ireSiliDe  m^ilgowitli  hna^ 
undfo  coiitirnie  alter  the  rale  of  forty  dapr  foir  a  knighi'a  fee; 
but  how  tbefe  t\tny  days  (kali  be  accoonteV^i^^^^*  ^^*  96. 

plow  it  ftiall  be  tfii^d,   ttz.  Ijy  cf rtifica^  jto  the  jmftke 
I     under  the  feal  of  the  niarfltal  ef.the  king's  bofi*  iOttw 

Ifnetner-i  ^*"'  P"™^***^'  ^**-  **  ^^^^  bfe«i>*ufed  to  l>e  nifi-fftd  hj 
V. C     X      parliaraeuts  how  rniich  king's  teofants  fhoaid  *|>ay  af- 


I  ITie  per- 
I  funuauce 
^.thereof. 


"lunned 


1 


ter  tl»e  (|uaiuity  of  the  tenure  ;  and  tl>  jtc  ihe  mean 
lords  (hall  eitbcr  levy  their  duties  by  diftrefs»  or  bj 
a  writ  defcutagia  kabfttdf,  97.  lOC^  101. 

rnoeitatn*  as  before ;  or  if  the  tenants  have  a  cuftom,  t6  pajh^l^  &c.  If  it  b« 
uncertatu*  and  this  kind  is  intended  in  I'peaking  ot  efcuage  generally,  which 
Kuiaa  tbereot  ;\     draweth  to  U  hopiage,  and  homage  draweth  to  it  feaUy,  9Q>99«  , 

l^oru  w  «itb«r  (^^^^j^  ^  ^  ^^  ^^^  ^3  ad.  it  all  iiaei,  this  is  hut  focagdn  effect,  95k  120i 


Kni^t5  Service.    LiU  2^  Cap.  4- 


The  ktads 
theteeC 


{  Temrt  hy 


r  Homage,  fealty,  efcuage,  is  knights  fiervice,  10^ 
|Gaftle^S«Nb>Ui.  tfl. 

I  Cbroagc  of  •  commoa  pcrCbn,  i56» 

pWhen  He  fliall  belu  ward,  vis.  during  liis  nonage,  after  the  destk 
of  any  anccftor  from  whom  he  claims  his  defccnt,  and  Aiall 
uol  h«  in  ward  for  his  body  duHng  the  life  of  his  father,  114. 


Of  the 
•  heir, 


KiriOBTS 

SftBViCX.' 


The  inci- 
dauts 
there- 
unto, 
draatth 


Ward- 

fliipi 

where 

note 

the 

per- 

fons: 


I 


When  oat 
q(  wwrd  at 

fall  age* 


Of  an  Beir 
.female. 


Of  the  gardian;  which  is  gai^cin 


1 


''How  the  lord 
(hall  take  be- 
nefit o(  the 


Marriaee  ^ 

where 

note 


Of  an  hc'ir  wale  at  tlie  age  of  22  years,  which  ia 
full  age  of  luullfe  and  female,  except  he  enters 
into  religion  during  hU  umu>rity,l<]i^  tOS.^5^. 

«  ■ 

By  the  conitunn  kw  at  14  years 

which  is  the  age  of  d^(breiio% 

103. 
Dy  the  ftat.  -Wefim.  1.  ch.  9^.  at 

16,  if  th^  heir  were  under  14. 

and  unmHrried  ut  the  death  of 

her  ancelior,  109. 

Kn  droit,  by  reafon  ol  the  teaurcj 

as  before,  116. 
En  fait,  where  the  other  granta 

the  ward  ever,  116w 

"How  ofted,  fell,  but  onqB4  and  thereupon  if  the  lovd 
marry  his  ward- wUhiu  the  age  of  14  years,  and 
he  then  difHi;reeih,  as  lie  majUor  that  his  wiib  <iif 
during  Us  nHuority,  he  fliall  dot  l>e  in  ward  agiui 
to  lum  for  his  body,  lOl,  lOa*  106. 

When  theh^irfhafrbicYdib'to^ 
married  lolds  difparageroeiit 
108.  Of  the  kinds  thereof 
qttare,  10^.  Lat  generally-  » 
cannot  be  if  the  ward  be  ab6v4 
tlie  age  of  14  years  at  thi 
tiaie  of  his  marriage,  lOT. 

fThe  frienda  of  kIm 


In  ^hat  maBner.  . 
viz.  without  dif-< 
i  paragemeat. 


j  What  pe-  I  ward  m«  j  ente 
I  naily  if  the  I  upon  the  gardi 
I  gardjau  thusc  an,  108.  In  ihea 
1  marry  him.  ]  default  it  feess 
^  I   the  ward  h&a 


I 


fclf  may,  108« 

'VVhaC  lemedy,  if     /*  If  he  continue  nnmarried,  he  (hall  forfeit  tb 
the  ward  reiul'e  te^      fmgle  value  of  his  marriage  to  his  lord,  llA 
marry  upon  a  law-j  If  hf  marry  himfelf  during  his  mkieiitT^   Xb 
.fu^  tendtir.  C      double  valaca  ilO. 

Relief  of-the  hetr,  if  h^*  hp  9t  full  a^e  at  thp  dtmlh  of  h'ts  ancelori  whish  is  alls 
the  rate  of  l(jn  fol,  for  a  whole  kmi'^.t^  fcl,  ll\J,  113. 


•  ■1 


ituon. 


ANALYSIS   OF^  LITTLETON.  t**! 

Socage.     lib.  2.  Cap.  5. 

rWhere  one  holdeth  lands  by  certain  ferrtcc  for  all  mSDncr  of  fcrrice a,  as 
*  rT\e  di*     1    iiotoa^e  and  reot,crr  homage  and  fealry ,  or  bdiuagei  fealty ,  and  rent,l  17. 

CXhrn  tc-  I  thercoT'  1  ®^  ****y  **'*^'  *^*®  ***'^  '^'"^'^  "^^  °^*'  ferrica,  118.  ISOT  131. 

1  Bj  efcnage  certain,  1^0.  to  pay  a  fiim  certain  Cor  piarding  a  cafUe»  191. 
L    and  generally,  by  any  fervice  wbicli  u  itoc  knights  lervice,  118. 

The  deiioniioation»7^«gtttai,  or fcrvitiumfnae ;  the  nnme  whereof  remaineth,  althongh 
for  the  noft  part  the  maimer  of  the  fervice  by  niotual  conleut  be  aloered  into  an 
I      annual  rent,  119. 

^Uow  nmch  hnift  be  paid  for  relief,  fell,  the  %fd^9  «f  ^ 
whole  y^r'v  rent  to  the  lord,  126.  ItB. 

...^«~.«  ..w.««„,  .^. .«...-,  When  to  bepaid,/ci7.  imnidBiately,  or  elfe  tbe  lord 
ter  the  death  of  fuch  a  te-S  may  diftrain  for  it  unJefs  the  fervices  be  uf  that  quali- 
iMuU:  where  note  i     ty  that  they  eaooot  be-  gotten  bat  at  Tome  certain 

I      time  of  the  year,  127.  119. 

pVard :  for  if  faeH  tenant  dici  his  heir  ^vithin  the  age  of  14year«,  his  0r»- 

chein  amv»  to  whom  the  inheritance  cannotcome,  fliaif  always  have  luch 

beir  in  waixi  until  he  be  14  yean  of  age  ;'httt  he  mull  account  for  the 

To  the  profit,  the  reafonable  ezpences  deducted,  and  fo  rouft  any  other  that 

prdian    ^      takcth  np'^hinf  gaadiaa  f  but  account  will  not  lie  aeaiuft  executc^ra 

IB  focage.         but  for  the  profits  after  the  age  of  14  years,    (h^uere,  whether  h  ihall  be 

brought  againft  him  for  profits  after  14  as  gardian  Of  bailiff,  125,124, 125. 

Marriage  doth  not  of  right  betbng  to  the  gairdian ;  but  if  he  do  marry  hia 
>    ward,  he  muft  account  (qt  k,  123. 


To  the  lord  of  whom  the 
Ian<f8«re  holden,  relief  af 


Theiti-' 
eideoi*-. 
apper-^ 
tainiug 


|jU9XAX(]U>IOVB. 


FrankalmoisBe*     Lib.  2i  Cap.  6.    ^ 

/To  whom  lands  may  be  (o  given  to  be  holden,,/cti.  to  a*  man  of  th« 
'The commence-  1     holy  church,  or  to  be  a fpecial  corporation,  13S,  154. 

iBy  whom.  By  the  king  only,  unlefs  it  be  by  prefcription,  or  elf* 
(^    before  the  natute  of  j^uia  emptores  tcrrartun,  an,  18  td.  140. 

(^The  tenancy  to  be  alienated  by  tenant  be 
How  long, /H/.  fdr  fong%     in  frapkaimoigue,  or  that  the  reveriion 
as  the  privity  continue/     cometh  to  another  than  the  donor- and 
eth;  for  if    •    •    -  J     his  heirs,    this  tenure  is  4etenuined« 
V     139. 141. 

thcreoiT  ***"*'*^'^  n/Hiat  fervice- the  tenant  moil  do,  Jcil  no  teirenc  fer? 

,  *  S  I      vice,  or  other  fervice  ce«tBiii>  iot  then  be  is  called 

I  In  what  I  tenant  by  divine  fervice,  137;  but  in  confcienct 
I  mamter ;  I  ht  ought  to  make  prayera  for,  &c.  but  is  not  .con^ 
I  where  J  peliable  otherwifc  than  by  complaint  to  tlie  ordi- 
I  note  I      nary  vifitor,  135,-136. 138. 

this  tenuro  bath,  fciL  it.draweth  to 


f 


jt. 

a 


i» 


Boi^osAif9J 


Homage  Aunceftrell.     Lib.  2.  Cap.  7. 

Jlf  ben  -it  fliaii  be  called  homage  aunceftreli,  Jcil.  when  it  hath  continued  in  the  lineal 
^     d^feent  of  lord  and  tenant  without  alienation,  143. 147.  aii^  it  may  be  either  in  i'o- 
'  cage  or  knights  fervice  tenure,  159.  ' 


I  i 


iH 


Sit 


'.txA 


.I{ow  It  diffofieth 
from  other  fer-' 
vices,  /ciL  in 


•Acquittal,  tM.  -      \ 

Warranfy,  if  the  lord  then  being  hath  received  homage  of  the  te- 
nant or  lu9ancei&rs,  elfe  may  the  lord  difclaira,  143«!l45.  And 
upon  difai'ainier  tbe  feign iory  is  extincl,  and  the  tenaiYt  fliali  hold 
of  the  lora  next  paramount,  therefore  an  abbot  or  prior  may  not 
difclaime,  14^.  . 


f>  • 


i, 


JB^Xl.1 


&fce  femce 
'whercixi. 


Grand  Serjeantie.     Lib.  2.    Cap.  8. 

'"When  one  holdeth  of  the  king  to  do  fome  fpecial  ferriae 
to  the  kiug  (fOr  tbe  moft  part  within  the  realm),  155* 

rin  proper  per  Con,  153.  or  by  fome  other,  157. 
When  one  holdeth  of  tlie  king  by  comage,  156. 


The  feveral 
kmds  there«.f. 


The  nature  a£  It   5  ^a^^d  grand  fcrjeanty,  quafi  magnum  fervitivmi 
ine  nature  oi  it.  ^      ^^.  ^^  j^^^^  ^^  ^^^  ^^^  ^^^^^  ^^^  ^^  ^^^ 


S  r  Ward,  158. 

^^^^^^^HtMnge,  107,  108. 
;^  VlUUaf,  which  isiho  value  of  iha  land  for  a  year  ttlfro  rtprlfat,  154-. 
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ANALYSIS  OF  LITTLETOir. 
*rtsauA  for  Years*    Lib.  i.  Cap.  7: 


•  ji*#»A->r   « 


{* 


Hmm  ^  ikk  dMh  y^   * 


Natonj 

Vof  Jt   < 


paHpstli 
from  die 
leflbr  to 
ftkekflfe 


Vfhtn  o«e  tettfeth.  IsmIi  to  «mtkcr  iof  ft  kerii  of  ytdk 
the  IcfliM  u  thoi  cilledt  5S.  '  '  T 

S&  if  the  le«f«  be  hat  for  half  a  y»T,  of  ^  qMlft  Hit 
there  is  no  other  term  to  term  him,  ST.        '     «  ^     •    1 

1  rThe  leffee  may  enter  when  h*  wit!  I9  force  of  hb 
leafe^  by  or  without  deed ;  and  It^er?  is  not  ui-  * 
ceffarjr*  unleft  irherc  fteebold  ^ifetb  in  pofcCl 
fioo  or  remdndftr  [tfcett  it  it],  69»  ii. 

Unlefs  it  he  in  eich«&|^  whert  if  the  lande  it 
ift  one  eow^j  It  is  ||ood  hj  |«eol,  Mt  #.•      I 

{That the  eftate  of  the  e«chan^i  itttt 
be«qiial  f  not  the  valine},  H,  d5.* 
That  in  both    tiieir  deeds  mentltfia 
n^ft  be  made  of  the  eftchange,  C5. 

HdMr  many  liTeries  there  needs  fwhon  neceffary]/ 
jeiL  bat  one  in  everv  county,  irit  be  made  in  tiie 

lai 


name  of  ail  in  the  fame  county  1  61. 

* 

At  whal  tune  it  taketh  etfed,  Jeii.  at  the  time  prefiied,  although  the  leflor 
diehef<tfe  the  day  i  and  yet  toe  death  of  the  feoffee  is  a  coantermand  of  a 
,  .ktter  of  attoruey  to  deliver  feifia*  6i?. 

o  pay  the  real  referved,  elfe  may  the  leflbr  dlflrain  or  bring 
an  action  of  debt ;  hut  if  the  leflbr  were  not  feifed  at  the  tinif* 
the  leafe,  tb^  jeflee  .iuay  plead  in  barre«  if  it  be  not  by 
What  lAooAvvnienoes  J     indenturCf  5$. 
^tlus  elbta  is  tied  onto  V 

S  1  Ha  muft  amove  hie  houfohold'-ftofli  and  come  before  his  leaf« 

J I      expire,  or  elfe  aAer  the  leUbr  may  take  them,  ^. 

4h|  The  iefiee  for  years  is  hoaad  to  repfiir  Iha.hfuafe,  J^p,  71.';  ' 

4  1  Liable  to  a  wiu  of  wafi*-  if  he  commit  any*  (S7.     ^ 

« 


Tenant  at  Will.    Lib.  i.  Cap.  8. 


Motf 


ivefes  forte  of  this 
tftau  i  lor  it  is  erf  ated 


Wiff  ffkij  ftpttfii 
dattcaa  to  th«  eftalt. 
.Fat 


Liirefsly  ;  as  when  one  letteth  lands  to  hold  at  bu  will ;  atidtt  is  called 
to,  becaafla  there  is  no  certainty  cf%he  eftate  but  on(y  at>iHtl,  68.  If 
therefore  it  bo  granted  to  the  leifee  and  bis  heirs  at  will,  this  word 
(heirs)  is  void.  tft.  Yet  if  the  leflbr  determme  his  will,  the  leflce  ihall 
hare  coovcnient  time  to  carry  aw^,  iris  com  and  lioufehold  ftuif,  aa 
>ireil  as  «xecaton  for  the  goods  of  their  teftatur,  68,  6f . 
By  implication ;  as  when  one  having  a  deed  of  feoffm^it  made  onto  him» 
and  entereth  belbre  livery,  70. 


rTbey  fliall  not  do  fealty,  84. 


ierrices  referved.<  They  roaft  pay  the  reat  referred^  elfe  may  the 

C.     Iwbr  difl[raio  or  bring  an  aAtoQ  of  debt,  7i,  > 

things  he  is  not  boand  to  reparations,  yet  is  ponifltabia  for  valuatafj 
lAb  as  well  as  a  bailee  far  goods  leat  him,  71« 


«      • 


f  ^.  • 


•         » 


ANALYSIS  OF  LITTLETON.  (ylcc) 

Tmmnt  tt  Win  liccoidii^  to  Cufiofn.    LSb.  i.  Cap.  g,  lo. 

y  of  cosrt  rail*  73.  «ad  fo  malted,  becaaic  th«  imayMi  We  no  orher  evidencf  bnt 
•r  tbcir  lord's  covrt  roll,  75.    And  H  is  Ydien  one  holdetb  land  at  the  will  uf  thm 
lord  J  and  alAioiigh  tfaej  have  tnberitanc^  yit  if  the  lord  ovA  ^p*  tl^jr  hp^ve  |m» 
'  Temed/  bat  bj  petitkm.  77.  according  to  the  cufion  of  the  nanor,  7$, 

Tka  verge ;  wbieh  diiineth  from  the  former  onJy  in  the  afe  of  the  wUie  rod  in  their 

foirendeu^  79.  ^ 

*.  * 

^aali^  of  it  is  a  bafe  tenore,  f<9t  they  htTe  no  freehold  by  coorfe  of  common  lier, 
81  i  akaons^  hj  cyiba  thejr  may  have  eilates  of  inheritance,  81,  M. 

In  paftagtt  from  a  man,  lihich  is  by  fiinrender;  for  if  be  aHM 
by  deed,  it  is  a  forfeiture,  7i.    And  Ihis 

Inlb  tWhaftda  of  thejocd,  to  the  ufe  of  him  wbe  " 
fliould  have  it  by  (bnie  cufl»m,  78. 

IntD  the  lunds  of  the  baififf  or  reeve,  or  of  tw 
lieneft  men  of  the  fiinie  |ord(bip,   a9d   they  to 
^(ent  it  at  the  next  court,  f9.    And  generallr, 
all  fttch  cttftpme  not  |epa^aat  to  r^fon  are  «- 
lewable,  80. 


Swieod^if 


In  PonriM-  f  f  *"*»  which  muft  be  by  pliint  in  .thejr  lord's  eowt, 

ing  of  a  be- J  SafteJuMSon  of  their  hoefts  by  reparation,  85.  * 
lug  paflM    ^Service,  /d/.  fuch  a  WMut  mufi  do   lealty,  84. 


*^mmmimm 


Homage.    Lib.  a.  Cap.  j. 

9i  Alt  fwWe ;  JciL  it  w  the  uoft  hopovrabJe  a  tniant  can  do  to  bis  lori,  85. 


rThe 


9ih 


The  Mrfchw 
wfakalhoiild 


The  l^ice 

it(eJ£. 


-> 


{Make  it.    They  mnil  Knee  a  greater  eftate  than  im  life ;  for  n* 
tenant  for  lite  can  ta^e  or  do  liomage ;  therefore  one  entitled  to 
b^  tenant  per  ewfeiy  daring  the  ii<^  of  his  wife  iliaJl  do  bo* 
mage ;  after  her  death  nut,  90. 
Take  it ;  bom  bat  tbm  )ord  bimielf,  98. 

rOf  him  only,  "  I  become  yoor 

I      man,**  &c  onIef«  he  Jie  a  man 

The  maimer  hoer  it  muft  be  I     of  rcHgion,  or  friue  fole,  and 

done,  vis.  the  tenant  be  bare-  1     they  (hall  leave  out  ^icfe  wor^iv 

headed,  kneel  on  both  tnee%^  '    85,  86,  87.  ^ 

and  hold  both  his  bands  be-  * 


' 


tiveen  the  hands  of  hit  lord, 
and  fhaU  fay,  if  be  hold 


The  times  how 
eften  it  ih^li  be 
^done,  via. 


Qt  HBore  lords,  be  fliaO  fay  in  t&a 
end,  "  faving  my  faith  which  C. 
.  owe  onto  ray  fovereign  lord  tha 
,    king  and  other  lords/'  &c.  89. 

One  tender,  if  the.  lord  refufe,  etcnfeib  the 
tenant  of  lieing'diftrained  Ar  it,  iinti!  |is 
lord  demand  it  again,  tmd  it  be  desiccf,  1  jo, 
151.  '-'^ 

Once  doing  of  it  excofcth  him  for  his  Hfit 
againft  any  that  comes  in  by  de(ceot ;  but 
notagainft  him  that  recovers  b/  any  titUf 
248, 149. 


MtfM. 


Jealtie;    Lib.  2.  Cap.  2e 

fWlint  afomier  of  5  FeaMe,  so  EngliOi,  is  as  mnch  as^gdWItos  in  Utin,  9t« 
.  fiervsae  tins  it.     (  k  is  incideot  to  ail  tenures  bat  frankaimoigue^  ISI0 

J  r Make  k\JciL  Ibr  life  or  jtan,  hat  flst 

A  rTbe  perfims  which  *     wil^  93. 158. 

I  How  Joe^  it  b  to  I  ihould     « 


f  be  performed  ;    c 
ivhero  vote  * 

Ijlie  forms  of  i^  89.  91.  94^ 

Vat.  1. 


i  Take  ilj  the  ftcward  ec  baififf  af  tbp  lord'a 
''92. 


^l> 


ANAI^YSIS   OF   LltTLE^POI^.- 


Efiruage.     LH>.  2.  C^.  3. 


fif^Mtn. 


Jlic  nature 
ofth'ih  fer* 
vice  in  re- 
gard of 


^fi  natore  of  the  name  efouagt^  m  hanajcataginu,JMH9mJcuti,  99i. 

flfow  itoufitit  to  be  pcrfonocd,  t)z.  he  ttiaf  lioldeth  this,  when  llie 
I      kine  makes  a  voyage  roynl  out  of  tte  TC&|in(}  iniift  go  wilili  liini^ 
c  I      andfo  continue  atter  the  rate  of  foriv  da^'Sr  fuir  a  kiiiglit^s  fee; 

llie  per-    j      but  how  ihefe  iWrtj  days  IWali  be  aocomitecV  q*^re,  9^,  96. 

[hI3I^  1  f"^^  '^  '^•"  ^  ^"^'  ^*'^  %  «rtifica<)C  ;<>  the  jnlUce 

*•  •     I  I     under  the  fual  of  (he  marOial  of.  the  king's  huf^  IQfle. 

I  IfnotDer-i  ^^^^  punillicd,  via.  it  hath  been  tifed  to  be  nfF.ffi-ii  hj 
Muniy.*d      \      pi^iiaineiilt  how  much  king's  tenants  iboai<{  '*f)ay  af- 
ter tiie  (|uanti(y  of  the  tenure  ;  and  ti.-r^-.  the  mean 
hirds  Ihall  either  levy  th<nr  datics  by  diCirefsy  or  bj 
a  writ  Hejeutagio  ha^td^^  97.  10(^  101. 

rneertatn,  as  bdbre ;  or  if  the  tenants  have  a  euftoa,  t6  paj  hal(  &c.  if  it  W 
uncertaiu*  and  this  kind  is  intended  in  i'peaking  ot  efcuage  gcneraJly^  whick 
BUtOA  toereot  ;\     drawecU  to  it  hoinage»  and  homage  draweth  to  it  feaUy,  98»  99«  ^ 

^oru  »  either  (^q^^j^  .  „  j^^p,^  ^,   8d.  at  all  \laMt,  this  is  but  focagdn  effcfc  9&  120w 


1 


Knights  Service.    liU  2«  Cap.  4. 


Kmiobts 

SkBVICK. 


The  ktods 
thctcoC 


iTeum  hy 


Of  the 
•  heir. 


The  inci« 
dantt 
tbere- 
uutu.     It 
drmwath 


Ward- 

flwp) 

wlufre 

note 

the 

pcr- 

tont: 


I 


Yfhmt  out 
of  ward  at 
fall  age* 
[fcU. 


Of  an  Beir 
.female. 


< 


Marriaee  ^ 

where 


note 


r  Homage,  fealty,  efcuage,  it  knights  Stnict,  lOdL 
f  Cdlle%iii^>lll.  Ml. 

I  Comagc  of  a  oonmoo  pcrfba,  156«. 

f^hen  he  flwll  bt  lu  ward^  via.  dtiring  his  nonage,  afk^er  the  de«tk 
of  any  anceftor  from  whom  he  claiiiis  his  defocnt,  and  Ihall 
vuH  be  in  ward  ior  hb  body  during  the  life  of  his  father,  1 14. 

Of  an  hc'ir  male  at  tlie  age  of  21  years,  which  i* 
full  1^0  of  wttlift  and  fonmle,  except  he  enter* 
into  religion  during  hi»  minority,  iiik.  SML^Si^. 

13y  the  common  law  at  14  years 
which  is  the  age  of  difcretioib 
103. 

By  the  flat.  Wefim.  1.  chw  2V.  at 
It),  if  the  hetr  were  under  14» 
and  unmurried  at  tiic  death  of 
her  anceitor,  103. 

/  Kn  droit,  by  reafon  ol  the  tenure^ 

tOf  the  p,<B«;  which  U  g«««n]  En"/X°^.crf  .he  other  g«a» 

V     the  ward  ater,  116w 

"How  ofteil,  fell,  bot  once;  andjhereupon  if  the  loai 
marry  Iris  ward- within  the  age  of  14yearSy  an! 
he  then  dtfni;rur  ih.  as  lie  majK,  or  that  his  wife  die 
during  lii»  minority*  be  fliall  liot  be  in  ward  agald 
to  him  Wr  bis  body,  HH,  lOo,  106. 

rWhen  theb«tf  IhafTb^cVaJd  to^ 
married  to  bis  dit^r^gemeu 
106.    Of  the  kinds  tlierc< 
quiere,  10^.    Lat  generally 
cannot  be  if  the  ward  be  abovi 
the  age  of  14  ^ara  at 
time  of  hift  marriage,  lOT. 

"The  friends  of  tl 

Whatpe- 
nalty  if  the 


Olow  the  lord 
(hall  take  h«- 
i«efit  of  the 
maiiriagt. 


In  what  manner,  . 
iz.  v.  it  built  dii'-< 
J  paragemeat. 


ward  majf  en 
aprni  the  gar 


gardian  thus^    an,  108.  in  th 
marry  him.  1    default  it  f< 
>  L   the  ward   hi 

[^  fclf  may,  1 

'VVhaC  remedy,  if     f  If  he  contlnnc  unmarried,  he  IhaU  forfeit  ti 
the  ward  reiuie  to^      imgie  value  of  his  marriage  to  hit  lord,  11 
marry  upon  a  law-j  If  he  marry  himfclf  during  his  miuorilTi   t 
Lfi4tendt:r.  C      double  vilaca.i  10. 

Relief  of  th«  heir,  if  ho  be  at  full  a^e  at  the  d(*alh  of  hti  ance.lor,  ytlotM  h  afi< 
the  rate  of  l(f>  fol.  for  a  wholf  kmi.»Mi  fee,  ll'A  113. 


ANALYSIS- OF   LITTLETON. 

Soca^.    Lib.  2.  Cap.  5. 


\n 


9tU0M. 


rWliere  one  hotdeth  lands  by  crrtain  ferrice  for  all  manner  of  fenrtce s,  as 
fTHe  dl-     I    boteage  and  rent,  err  homage  and  fleafry,  or  homage,  fealty ,  and  reut,117, 

te-  I  TweoT'  A  ®^  ****y  '**^'  '^*®  '^'^  ^^^^^  "°  **^'  ferVict,  llg.  XSO'l  131. 

j  By  efcnagc  certain,  liifO.  to  pay  a  fimi  certain  (or  gfnarding  a  cafUe,  If  1. 
L    and  generally,  by  any  fer\ice  whicU  is  uot  knights  lervice,  118. 

The  denomioalion,J<ic«gfiMi,  or fcrvUiumfoc^ ',  the  niroe  whereof  remaineth,  although 
for  the  mott  pan  the  maimer  of  the  ferYice  by  niotual  coufeut  be  altered  intu  an 
I      annual  rent,  119. 

^IIow  much  mud  be  paid  for  relief,  fcil.  the  ^i^f  «f  ^ 
whole  y^r's  rent  to  the  lord,  120.  ltd. 

.^.^.  ~.«  ..^.^«»,  .<^..«,...-^  When  to  bepaid,  yct7.  ioinieflintely,  or  etfe  the  lord 
ter  the  death  of  (uch  a  te-S  may  diftraiii  for  it  unlefs  the  fervicet  be  uf  that  quali* 
uaut;  where  note  i      ty  that  they  caooot  be  gotten  but  at  fome  certain 

I      time  of  the  year,  127.  189. 

pVard :  for  if  (vt5i  tenant  die,  his  heir  within  the  afte  of  14  years,  his  0r»- 

cftetm  ofiiv,  to  whom  the  inheritance  caiinotcomc,  fbalF  always  have  Inch 

beir  in  ward  until  lie  be  14  years  of  age  ;'^hut  he  mud  account  for  the 

To  the  profit,  the  reafonable  expcnces  dedu6tedy  and  fo  muft  any  other  that 

prdian    ^      taketb  upoiahwMii  gaadiaa  y  but  account  will  not  lie  aettinft  executc/ra 

IB  focage.  I      but  for  the  profits  atter  the  age  of  14  years,    (h^utre,  whether  h  fhall  be 

I      brought  againft  him  for  profits  after  14  as  gardiau  or  bailiif,  12S,lf  4, 125. 

I  Marriage  doth  not  of  right  belong  to  the  gardian ;  but  if  he  do  marry  hit 
'I*    ward,  he  mult  account  for  it»  12S, 


To  the  iotd  of  whom  the 
hinds  are  holden,  relief  af- 


Thein-' 
eideaM-i 
apper-^ 

taiqip|r 


£ftA»ft«l(lfOJOlCB. 


Franludnaoime*     Lib.  2«  Cap.  6.    ^ 

~o  whom  lands  may  be  (b  giren  to  be  boldeui /cti.  to  a*  man  of  the 
holy  church,  or  to  be  a  I'pecial  corporation,  13S,  lS4w 

f  whom.  By  the  king  only,  unlefs  it  be  by  prefcriptSon,  or  elfe 
before  the  natute  of  |i^uta  emptors  terramm,  an.  18  td.  140. 

v^The  tenancy  to  be  alienated  by  tenant  be 
ow  long, /H/.  fd  fong%     in  frapkatmoigne,  or  that  the  reyerfion 


'The  commence* 
mcnt  of  this  te- 
nure. 


The  contioiuuice 
thereof. 


as  tlie  |irivity  conttnn-c      cometh  to  another  than  the  donor- and 

his  heirs, 
139. 141. 


etb;  for 


if  .    -    -  i 


his  heirs,    this  tenure  is  determined. 


rhat  fervicethe  tenant  nnift  do,  fcil  no  tevene  fep? 
vice,  or  other  fervice  certain,  fur  then  be  is  called 
tenant  by  divine  fervice,  137;  but  in  co»fcieiiC» 
~.»u<«w. ,  I  he  ought  to  make  prayeni  for,  &c.  but  is  not  .cou^ 
where  J  pellable  otherwifc  than  by  complaint  to  tJie  ordi- 
note  I      nary  vifitor,  135,-136. 138. 

What  advantage  this  tenure  hath,  fciL  it^aweth  ta 
acquittal,  142. 


a 


♦»• 


Boa^osAufsa. 


Homage  Aunceitrell.     Lib.  2.  Cap.  7. 

fwhtniit  fliall  be  called  homage  auoceftrell,  fciL  when  it  hath  continued  in  the  lineal 
**     defeent  of  lord  and  tenant  without  aiien&tion,  143.  147.  and  it  may  be  fither  in  fo- 
cage or  Icnighls  fervice  tenure,  159, 


tM 


5»V 


^•*s 


n[ow  It  diffefieth 
firom  other  fer- 
vic;es,  fciL  m 


•Acquittal,  t4l.  '      ! 

Warranty,  if  the  lord  then  being  hath  received  homag^  of  the  te- 
nant or  iHs-Hncedors,  elfe  may  the  lord  difclaira,  1434!  145*  And 
upon  difehiimer  the  feigniory  is  extinct,  and  the  tenaiit  iliall  hold 
of  tl)e  iora  next  paramount*  therefore  aa  abbot  or  prior  may  not 
dirdaime.  146.  . 


fervice 
^wherein. 


Grand  Serjeantie.     Lib.  2.    Cap.  8. 

{When  one  holdeth  of  the  king  to  do  fome  fpectal  ferriee 
to  the  king  (fOr  the  mod  part  wichin  the  realm),  155. 
in  proper  perCbii,  153.  or  by  fome  other,  157. 
When  one  holdeth  of  the  king  by  comage,  156, 


Thenatnre/iCir  i  ^*"®^  ^^^  fcrjeanty,  quafi  magnum  fervitivm 
ine  nature  oi  it.  ^     ^^.  ^.^  ^^^^^  ^^ ^^^  ^^^  ^^^j^  ^.^^  ^^  ^^^ 


r  Ward,  158.  * 

^i^dtBl^-Kj^^^j^g^^  .107,  108. 

VlUUef,  which  i9il«e  value  of  the  Uad  fot  a  year  ultra  rtprlfas,  IM. 


(lay 


ASAtf si's  of  Lltf tEfOlf; 


Petit  Serjeant.    Lib.  2.    Ci^.  9- 

TliUUlo  fttfairr fcnie ftndl thing loHchmg th« wan  "*»cw»,  mitowf  &>&  15».  f hiokillhoiigh  itbelbcas* 
.  ill  effc^  U>0.  yet  it  Cfui  be  lield  of  uoiw  but  of  the  kingi  t^l.  '       i 


kMn*i»^' 


Burgsige.     Lib.  2.     Cap.  10. 


■t 


c 


/ 


How  <t  diifcr- 
clU  iVoin  otijer 
place»i,>ci/,  in^ 
tbeir  cuftunis 
oiii^ ;  of    • 
wbich  iMte, 


rVVhat 

good      • 

and  aI-< 

>_       1 


mere  this  twure»,fc».  i»hert  the  inhabitanti<rffoii«»  «»»r"*»><»^8^,f'<»^»"*^,^^f  ^^^^^ 

S^w  ar "euTes  a^  iunt^s),  fr.ru  wheuee  come  the  buigcffe.  to^  P»'  ^'J!^  l^a  ^^J^^"^^^^ 
king  or  l«m«  oilier  Ipiritaal  or  teinporai  lords  by  yearly  rent,  which  is  bat  focage,  16%  W. 

fThat  the  Toung^ft  fen  ftould  inherit  either  fdely  as  heir..aa  «f 

EughJh.  1€5,  «11.  or  with  all  his-othcr  brotherly  as  m  gmveikSad*  «I0,* 

That  the  wife  (hall  be  endowed  of  the  tftiemeots  «f  her  bufb^;  ifefe 
That  a  man  may  dcvi/c  his  land  by  rcftament,  «nd  that  to  bis  esodutcv  l» 
low-       I      fell,  or  10  hi»  wifcr  167,  168,  J 69. 


able. 


I 


& 

o 

CI 


M 


T!ie     . 
eftate 
continu- 
ing in 
regard 
of 


And  fuch  gencraHy  as  ftand  irith  rcafon,  and  h«ve  cwitkmM  time  ou|  of 
\^    the  nrcraery  of  roan,  170. 

What  not,Jcti,  fuch  as  fjo  h»»c  fiw  the  marripgeof  the  dai^htet  ©f  hii  tenant*  btioff 
areagainftrcafoniguiaj      a  freemaoi  1|09' 

^"21"^!"  ^Tt^  To  hare  .mend,  .t  U.  <m»  pM»«  ^  *«««•  *»«  •»*• 

IJrifoibc".    -    -    -     l    W™'*"- 


Villenagc.     Lib,  2.    Cap.  ii. 


The 
manner 
of  this 
tenure : 


rWhen  it  is,  v\t.  when  a  roan  that  is  villein,  or  a  woman  which  i»  tenwNf  njefe, 

I      ik  hold  lands  of  their  lord  at  will  U  di^  villein  feryice,  which  ferri^** 

freeman  may  alfo  hold  by  ;  fcr  the  condition  of  a  ▼illem  owner  of  Uocl^  «l- 

teieth  the  nature  of  it,  but  won  i  convrr/»»,  172.  j     : 

fRegardant,  which  term  is  only  proper  to  m  villein,  184.  wh^n  « 

wan  hath  a  mwior  lo  which  a  villein- b  regardant,  181. 


rtow  many 
forts  there 
arc  thereof,^ 
vi«.  ViMcin  » 


In 

grots. 


''when  t  villein  regardant  is  granted  by  deed  to  another.tS^. 
When  one  is  fcifcd  of  a  villein  by  prefcription,  1-7*^  4C^ 
wherein,  b$  iu  fycb  li|t«»  one  may  not  prefcribc  bu|  \^ 
fte\nng  a  deed,  &c.,  H  lui^  and  his  ancefiors,  who^ 
heir  he  is,  183.      ,       '  .  .  ; 

Whjm  one  confelTeth  hunftif  to *e^» ^iltemme»nTt  of  re- 
co*ai  175. 185.  as  a  baftapd  cannot  be  a  Yilieinrother- 
wife,  188.  and  then  thiijffoc  bowiheforefachooiifef- 
iitia  is  free,  176.  bor^  after  » 'boirfr  atehaogii  Lh* 
nwthet.  were  free,  187. .  '   - 


The  lord  may  (ei«  his  villein,  although  a  chaplain  fccular, 
-  .     .     ^      butifth€lordipaite'hi»  viU<6n,  the  king  it  fecmteth   wmj 

The  feiC  \  ""^^  '''"^"*  (     P«nifl»  »*»  l^**- 

cliiefs     J  ^  hij  landa  .nd  goods  are  his  lord's  by  feisure,  not  otherwife,  17T» 

]^tbcreof     1  jy  y^^  poffef-  3      unlcfs  the  king  be  lord,  cut  mMvm  Um^w  occwrrit,  178.   . 

I  fions.  h  Hi«  revcrfious,  179.  md  his  advowfons  p/ctn  d'lfjcttwftmt  bj 

^  (.     claim.  180. 

Eiprefly  by  charter  of  maunrolflion,  i04. 

,    C  When  a  villchientreth  into  religion,  202.  "  ^ 

Foe  a  time  only.  J  ^Vhen  a  nicfe  takeih  a  baron  •  freeman,  W^ 

fWhere  he  IhaD  bf  alifw  cred  as  in  appeal  of  deeth»  18!^, 
I     appeal  of  rapt,  190.  as  executor,  191, 192.  if  the  lord 
fbf  a     I      make  not  protefiirtion  that  he  is  his  wiltein,  193. 
villein    I  Where  he  ftall  not ;  for  in  other  adbont  riUenn^e  k» 
aRainft<      the. defence  or  plea  is  a  good  plea  in  abntememt  of. 
the         •      Iheaftion,  195,  196.  as  alfo  is  oetlawry,    19r.  a^ 
lord  •     I      taindf  r  in  pivoiMifrfre,  1»9.  profeiloo  in  religion*  «<X>. 
'   '  I     Excommunication  phiadcd  b^-tbe  letters  of  4he  oxdir 
1     nary  a  good  plea  tiU  abfolution,  201. 

^e  ^     ,    J  r  If  the  lord  brfag  a  pr^cipt,  kc.  or  other  a€tion  of 
Of  the  lord  I      ^^^  ttefpafs,  &c.  208. 

apmit  ibe  <  q^  ^^  appeal  of  felony  not  grounded  on  an  indi& 
^villein ;        ^     ^^^^^  j^  m^  fouj^i  «vith  the  defendant,  SOa. 

If  the  lord  make  an  obligation  to  his  Tillein*  or  •  1eele»  er  IbolF- 
ment,  205,  ^06.         ^      "  .        . 

But  it  fcemeih  a  Ica^p  at  wdl,  for  l|ic  nnc^trnty  m  ho  fipm* 
chifvmroti  WT, 


I'  Tmi^Hed.  I 
This  is  \ 


^JJALYSia  PE  LITTLETON. 


(lii^) 


.1   7C  J. 


rHowithath 
beginning 


i 


.^i 


'Rents. .  lib.  2.    Cap.  1 2« 

^A  w.    flVtemtevOT  the  taMiil  IwU^th  ftf  kU  lord  hj  ceKM  rtat,  ^1 J.  irhetbtt 

k  be  upon  a  gift  iauii  for  Jil'e  orlpr  jr«ar^  5B.  2i4>.  or.  opon  aieoffmcac  in 

fee  beioie  tbe  fi«L  fMA  oiftfvrcs  tenarum,  HIS,  SIT.  for  whicb  a  ciiilreri  it 

incident  uf  coiniuoii  rigM,  and  the  tenant  is  not  booiid  to  tender  it  eJle^ 

/      where  than  upon  tlie  latid  out  of  which  it  ifl\ietb«  SU.    ' 

f  But  tlien  die  Fe^tfifion  mnll  cemain  in  Mai  who  bath  the  rent,  213. 7f9.  54f>. 
I  for  rent  pafieth  as  incident  to  the  reveriion,  572.  but  not  the  reverie,  9iJ9. 
{^  r  (at  where  bo  fealty  iaiheee  jean  bo  no  reiji  ferviccy  2U7. 

"In  part  by  the  purchafe  of  pnj%e(  of  the  land ;  for  it  is  apportionable,  unleis  it 
be  foentiiw  as  it  cannot  bei'evered  i  ^nd  then  fuch  (crviccs  as  are  ainiual  ani 
clearly  eatinft ;  (ach  as  are  not,  go  ont  of  the  remnant  tliat  is  left*  U^,  223. 

Byaftranger;  as  jf  one  be  dj/Tcifed  of  a  manor,  and  the  tenants  at- 
tarn  by  paying  Itv.  neut  to  {he  difTeifor  and  he  die,  and  bis  lieir  be 
in  by  dejicent,  687.  it  it  had  been  of  another  rent  m  grofs,  it 
had  been  a  diiTeifin  to  ne,  but  at  mine  ele^ion,  588,  589.  biit  if 
I  had  giren  parcel  of  the  manor  in  lail«  before  non-payment  of 
tbe  rent,  tenant  in  tail  contintiUig  in  ptfl&lTion,  it  could  l7ave  ijeen 
no  dilleniu  to  mt>  for  that  by  the  gilt  it  if  fevered  from  tbe  matior« 
590,  59t. 


How  a 

.4etermi-^ 
nation  of 
it. 


-    wioO  i\^'*'x  1  "  -•:  " 


tnall 


St 


\ 


§ 


tST. 


%  tlic  te- 
nant him* 
felf; 
.wherein 
tvotej 


rRefcous, 
}  Ile{)lcvui, 
I  Inclofure, 
"Hie  divera  Linds  0f  diiTeifin  ;   j  Deuiail, 
which  are,     •    •    -    •    .      ^  and,  which  is  common  to 

tbe  others. 
Menacing  of  him  which 

Lfhould      demand     it» 
240.  . 
means  to  recover  the  fent,  when  any  diffrifin  is,  viz* 
an.  affile,  which  is  vox  tiquivoca,  in  this  fenfe  takeia 
writ  of  aflife,  234. 

and  avowry  in  a  court  of  record  to  charge  th« 


*1Tow  a  grant 
fich  a  rent  doth 


[Bydhlrafsaxi 
laudl  219. 
By  a  writ  of 


an< 


ane  gumein  Tent  wm 
acfeHifeof«Kftrc6,  218^ 

vpon  eqnalitT  of  |Mrti^ 
tioo;  where  ^Dpte,  25l| 


liere  be  a  fpecial  provifo  for  not 
charging  the  perfon,  220. 

Or  that  tbe  grant  be  only  that  if  fuch 
a  rent  be  unpaid  to  J.  N.  that  ha 
may  diftrain  io  fuch  a  place,  221 . 

.  By  purchafe  of  parcel  of  the  land  charged,  the  whoia 
reot  is  utterly  extio6i  ;    but  if  parcel  deicend,  tha 
By  wliAt  maaas        rent  (hail  be  apportioned,  224. 


1  grantor,  1 19.  uA- 


ious,  ^ 

ilevin,  f 

ufure,  / 

>S«1,  ) 


23t 


Reotfedk; 


^Tow  it  hath  the 


•^  1  By  diflcifin  it  may  be  huterruflted ;  J  Repl 

tbe  cattfes  wheieof  are  four :     j  Inclu 

one  grant  vf  pt  out  of  land  without  claufe  of  diftreis* 
218. 

> 

one  hold  by  faaJty  and  rent,  or  by  botsaga  iealt}*  and 
rept,  a^d  the  lord  grant  the  rent  only,  or  grant  the  Tef^» 
referviog  the  retit,  225,  226. 

\  By  other  accidents ;  as  if  there  be  lord  mefne  and  tenant/  tbe  tetany 
holding  over  by  $s.  rent,  the  mefne  holding  over  by  12  d.  tbe  lord 
purchafetlt  the  tenancy,  the  raefnalty  is  exdii£l,  ^et  (ball  the  mj^fne 
have  the  fw pla&ge  of  the  «ent»  which  is  4i8.  as  a  rent  feck,  231,  2J2. 

TNot  by  diftrefs,  ibr  that  were  cqiurafy  to  the  nama  pf  rem 
How  it  My  Il9  mormd  1      ^^i.^^lfirtiditu»^ai,,  21b. 
when  it  is  klU  a  Bui  if  tbe  grantee  have  hnd  feifio  thereof,  if  he  be  diiTeifed 

I     of  it,  which  is  by  deuia^  cflclofttrei^  i^9.  be  may  ^avf 


an  aillfe»  253.  235. 


^ 


*3 


(fivl> 


AKALYBIS  OF'LItrLB^OHl 


' 


i 

m 


Certain 
ruley 
touching 
partition. 


How  it 


may 
had. 


y  writ 


■ 


.    parceners.    Lib.  3#    Cap.  i .  and  2. 

fBy  the  c<NntBoa  law  are  femalts,  or  the  beirt  of  feroofes,  which  come  to  their  I» 
j  •  by  dercent ;  fo  called,  becaule  they  are  compeliea}  to  oiake  partition  by  *  writ 
rbe  divers  Uuda^      de  participatUme  faeiendA,  t^l,  U4'i.  25^  I 

I  B7  cuftom  are  heirs  id  gavelkind*  265.  ' 

pAt  whofe  fuit.  vi^  QotonlyofCbepa^enerSf  batagainftollieTBv  ^ 

tenaut  b^  the  curtefy,  S64. 

In  what  maoner,  viz.  the  iberiif,  by  die  oath  of  twelve  rocn*  mvift 
fet  out  the  parts  of  all  the  parceners,  as  well  parties  to  the  writ 
as  not,  276,  and  certify  to  the  julUces  uuder  bis  feal*  and- 
feal  of  the  jurors,  their  partitioa*  247,  248,  249. 

By  agreement  amongft  themfelves,  either  with  or  withent 
li!50,  2dl,  252.  in  which  the  parts  of  all  the  parceners  RHtT  b* 
equally  fet  out,  or  ell'e  ili<)  part  only  of  one  or  more,  aad  tbp 
reli  to  hold  ftill  in  parceuaiy,  24S.  276. 

By  help  of  friends,  where  the  eldefl  miHl  cboofe  firft,  244.  M«tT^ft 
herfelf  fet  out  the  portions,  then  ihe  muft  cboofe  laft,  245. 

By  allotment,  246. 

By  hotchpot,  which  hath  only  for  the  donee  in  frank marriagow  «tt 
her  heirs ;  which  is  done  by  putting  the  land  which  was  given 
her  ill  frankmarriage  to  the  reft  which  defoended  A-om  the  fame 
anceftor  to  other  coparceners  in  fee»  and  to  take  back  fo  much- 
as  >«ith  that  flie  had  before  doth  amount  unto  a  full  purpart w» 
266,  967,  268,  269,  6cc. 

'If  the  porparty  of  his  anceftor  trere  unequally  let 
out,  255. 


^Oflierwife^ 


T5y  thofe  that  were 
not  parties  to  tlie*^ 
partition ; 


How  It  may 
I  be  defeated,^ 
1  being  QWLde 


If  the  lands  in  fee  were  allotted  to  one,  to  the  other 
the  lauds  in  tail,  and  the  tenaut  in  fee  bath  aliened 
her  part,  260. 


By  thofe 


'For  impedimenta  ( Infancy^  if  aftf r  his  fall  age  he  dotli 

annexed  to  their  )      •g'«e  ««««  »^  ^58. 

perlbn  at  the  tirae\  Coverture,  if  htr  piirparty  were  not 


that  were/  ©^  t*>e  partition:    I.     ^iih  the  reft,  256,  257. 


parties. 


For  evi^'tion  of  that  which  was  ai&gQed  by  lawful  title  (  Car 

he  may  enter  and  have  a  new  partition  made  of  tlieTC4iiii«ii% 
.    262.  263.  


HoiN^hif 
eltaie  hath 
iti(«rft 
creati«b.- 


if. 


' 


Joyntenants.     I41x  3.     C^p.  ^ 

f\t  MiYittf  *)iin  «   5  ^^  lands  and  chattels  real  'and  perfonaY',  281. 

ur  wnai  wings.  ^  ^^  contrafts  and  covenants ;  as  an  obligaUon,  282. 

By  title,  when  one  enfeoffeth  divers  of  lands  to  hold  jointly,  277.  hut 
and  feme  in  fuch  cafe  are  but  one  perfon  in  law,  and  fltall  have  bet 
part,  291. 

By  fort,  when  divers  diRejfe  onei  278.  wbieh  is  wheil  they  pat  him, 
without  title  whith  >K-a8  rightfully  feifed,  279. 


By  what 
nitins. 


THe'iuiture 
of  jQinte- 
itancscoftfr'^ 
\  de^ed,    '  ' 


rtnthe 

quality 
of  tins 
ellate. 


Tntbe 

^  quantity 
for  either 
It  is 


HTbey  arc  (eifed  all  of  them  of  the  entire,  288.  and  bythe  common  lew  not 
compellable  to  make  partition,  290.  '  • 

The  furvivor  ihall  have  the  whole,  280.  which  a  devife  by  will  caon^t^re^ 
vent,  but  only  (ome  ad  executed  in'the-life  oi  the  joynienant,'  •iiid.tliis' 
the  furvivor  (ball  hold  dilcharged  of  a  rent  chaf  ge ;  but  not4rt'  a  leafp  for' 
years  made  by  his  companion,  although  it  be  to  bei^n  after >the  deatii  of^ 
the  leflbr,  286. 289.  '        -         . 

V 

rA  joint  fn'ehold  and  joint  inheritance,  28,^. 
A  joint  freehold  and  feverftl  ioh^rititice,  28Sw    ' 


\  A  fcvcral  fifeehofd 
J  and  joint  iuherl" 
^tauoe. 


/  By  the  foun  of  the  gift  of  the  gteer,  18S«  24l-,  28SL 
V  By  the  a^  of  ^ne  ol'  the  jointenants  ;  «a  if  jane  oiakli 
1  a  leafe  for  fife,  and  die  living  leflee  i\it  lifr,  bv 
^  this  he  hati  fevered  the  freehold,  but  not  the  iai^ 
i  beritauce.  Qti^re,  for  the  contrary  (bemetb  tk0 
^    better  opiofon^  d02»  SOS. 


AN4rliYdIS   PF  LlTTLEVOKf 


(W) 


^^_ 


fOfkmd 


Of  vlttt 

'^     nancy  m  ' 
conamun 


1  * 

pffj^rrfcrfptiba 


f^pnnt 


comroon 
pe/fon. 


Tenants  in  Conunon.     Lib:  3.     Cap.  4. 

fTf  onr  of  divvn  joinl«tnHiti  •Hen  in  ^,  or  in  tatle,  thft 
aJienee  i%  tenant  in  qommon  with  the  others,  99i, 
iy*,'?95,  f96.  S04. 
Tf  one  |Mireener  alien  her  ])art,  it  ii  fo  likewife,  309. 
If  i.  ^.  eufeoflTe  T.  S.  of  the  moietj  at'  hi«  latidB>  not  af* 
figpiag  it  in  feverntty,  299.  ftnd  generally  when  two 
or  more  liold  land  in  fee,  or  tnile.  or  tor  life,  9()0, 
30t.  ttodivided,  and  bj  the  common  law  not  compel- 
luMetumakc  partitioiw  'MB.  by  leveral titles,  «99. 
1^  two  bof^ea  politiqjac,  or  a  body  natural  and  a  body  politic ue, 
for  tliey  danaot  be joiiHenantB,  i96,  t97, 

rStrfmger»  in.adion  touching  the  realty  tbcy  fliall  fever«  unlcfs  the  tbifigiliey  fue  f#r  b* 


JFIow  Ibfiy  ihall 
maintain  fuit 
ia^aiiift 


I  I      (o  entire  m  a  c«hmoc  be  feyerefl :  taucliiug  tlic  piTlbuahy,  ttiev  Ihall  joiu  wfietw 
^     jointcnants  and  paroeners  join  iu  Iwth,  31 1.  :H^»  :US,  SU,  316, 3l(>,  317. 

r    '  '  r  Thoy  may  maintain  an  eJectioiufirnM:,3'/'i.  and  an  ejectment  defar(it3'}$. 

JLOne  «QOther.<  But  n»  action  of ircr{>ai9  ^uare  vi  et  armU,  nor  nny  a«!tJoii  of  chutteU  per* 


^     fonal  aod  real  not  fevcrable,  hut  iu  the  firft  come  £rft  ferved>  323L 


,^  ,r ; 


•b. 


•  ■ 

jEfiates  upon  Condition.     Lib.  3.    Cap.  5. 


.  rfc*  *' 


r  '.  «•• 


-t".... 


Ith* 


fidei*- 
tion 
where- 
of i? 
double^ 


fnthe 
crea- 
tion 

ih^Qi. 


\Vhat  con- 
ditions nuiy 
be  made. 


[p^ 


< 


< 


Wbdn  lands  are 
Bortgaged  in 
Tuch  BMBuer» 


f 


How   <| 

ihey 

iwy 
.bc^ 
1  made. 


i 


JRy  what  mean*  A  *. 
la  Ae  operation  of  4heni,  B  f. 


In  taw,  where 
di^iawitfelf 
annexeth  it^ 
Smi  -and 
ffaefeAareai 
pleading  tb 
need  «o  deed 
to  be  (hewed, 
S76.     This  is 
anoesed  ^ei^ 
tber      -    r 


rWheM 

: 


Tn  JW^M 


{IVecedent ;  a«  if  a  nan  maie  aleirfe  (or  yean  upon 
condition  that  if  lie  do  UvA  an  adt  within  fnch 
a  time,  that  then  he  fliatl  Have  fee.  519,  SJK). 
Subfcqeent,  when  the  condition  folfoweth  in  de» 
fea(4ince  of  the  cftai.<e  precedent,  .350. 
""Such  as  are  sj^ainif  4aw  Are  void  ;  as  that  a  maai 
feiUsd  in  fee  OiotiUl  not  alien  at-alJ,  360. 

rXcii  lojilten  to  fuch  an  one,.i<>l« 

nuriter.^  j  ihattenantintaile  fliall  not  dif* 

]  Snch  at  agaee  witlij  eontinue,  36ti$<)3.  and  byfncfa 

I  the  law  are  good  n  condition  it  h  faid  the  nght  vf 

^as       .    «    •    .      I  the  taile  may  be  preferred  f 

i.the  iffiie ;  qiucrtavamodo,  364. 
Wben  one  maketb  a  gift  in  taile,  a  feoffiiMiu^  in  kt,  alesfe  for 
life  or  y eass  upoa  coadil;|e9,  325, 3'<j(). 

"By  the  fcofbr  «n|y,  it 
4o  day  l^e  limited  f^t 
the  payment,  357. 
By  others  -,  as4yy  the  heuv 
if  the  feoffor  die  before 
the  day  of  paymoni^ 
551,or  by  IJs  executor* 
337,  or  &otfee,  336.  of 
whom  the  feoifee  ia 
mortgage  mnft  receire 
the  rooDcyupeil  lawfui 
tender,  <or  elfe  be  fliall 
l^i'e  the  land»  ^nd  yet 
be  withoni«cnii&dy  for 
the  nooey,  53.1  538, 
butif  a  ilratiger  (cndcf 
It.  4e  M  not  hannd  to 
receive  it«  35k 
To  «1iem,  }c*a  the  feoffee  KmfctQ 
-or  ^'he  die  before  the  day,  to  hie 
exQCutor^  nj^lefs  it  bc'exprQ&ly 
aplknntedibQ  the  heir,  33^. 
If  none  be  appointed,  fome  ff^y.  tb^ 
feoffor  mult  feekthe  fecffeCan^ 
where  within    Raglend»  340; 
others  fay  it  fufficetbif  he  ti^n* 
der  it  ««pgu  theialidt  fuiiTt,  xhidL 
If  there  1»e  ft  fjktc  epfKiinled,  (as 
it  is  good  to  have  it  a«  certHiR 
as  may  be),  342.  the   feoflfee 
need  not  rcceii^e  tlie  raonc^ 
elfcwhere ;  but  if  h^  do»  it  \% 
good,  3IS. 


Tpon 

'^i    \  ^2,  333,  334, 
^Xtates.  I  ^^^.^,j  becaufc  it 

-is  pnyioent  of 
Aouey,  or  fon^> 

tbiog  w  fatiafac- 
tjon  thereof.       1  The 
which  15  as  good  I  pcr- 
if  it  be  acCeptM,  i  fom 
354,  there  nipfl  I 
be  confidejed    \ 


wiiom 
the  |iay- 
laent 
fbonld  be 
made- 


To  oiUcew  of  truft,  tW  tbe'trsifi 
repofedi  be  performed  by  himfelf 
Of  his  fufficimit  deputy,  if  tlie 
grant  hp  to  be  executed  by  a  de- 
i^ity,  ;Jr8,  «79.  * 


the   eftate  de- 


Tlie 


peodeth  npon  a  coi^/  h, 
,  tiDgency  ;  as  if  a  leale  v^ 
be  Ibade  to  baron  and 
feme  during  the  co- 
verture I  Qt  tf  A'lepte^ 


be  made   to  have  «« 

long  as  the  Icffor  is  abbot,  580,  381,  382,     Where '(t  wa«  conveyed 
tfpon  cosfidjence  ;  a$  where  land%  arc  devifed  to  executors  ta  CeU  t«i 
the  behoof  6(  the  teftator.  583. 
•  Fo|  irbkh  VviiC  fubfcdiient  page.  t  For  which  aUb  Fide  fubfequeni  pa^e. 


I 


<w- 


AN  AXYSIBI  DEI  I3TP1/BKIII. 


■V. 


''Without  deed^  m  if  a  Cdndition  k  laade  upon  the  livery*  959. 

'  ^%  ibrce  of  ttie  Aied^  'fbr  a  conditioa  to  defint  a  frankinc 

,  meat  caiiootbe  pleaded  withoo)  de^ j^^  ^''^^  *  challtl  kmfj, 

3d5.  yer  the  jurj»  bj  a  verciiet  ^t  jarjte,  tnay  find  fbch  ■  cm* 

ditfon  without,  and  the  p^rty  niy  tiike^benefitofitifhcbi 

not  enforced  to  plead  h,  S66«  S67, 363,  969. 


4*  ^  ^^9^  ncj^Xftalei 
Mf^on  CoadiUyn  v^juit 


Witf»  dcftdi 
la  which 


i 


The  fornjj 
.of  it,  "    < 


riaregacd  'ef  the  warde  which  import  a  c< 

Ji  eoHimgmit  with  adaofe  ofreneDtiy,  Wr^SjI. 

poll  i  and  then  it  is  doubted  wli^her  tbi 
feoffor  may  pleiid  the  conditiaQ,  U- 
caufe  by  intendaaeut  it  appeit&iietii 
to  the  feofTur  ;  ybt  it  ^eemeth  he^^^ 
plead  ft^  qu^re,  )75, 976*  Sf7. 

In  the  Ml  ft» 


In 

of  the 
ihionef 
the  deed  • 
for  either 
it  i»    * 


^ 


Indented 
In  this  * 
obfervc 


. 


fon,  STi. 

In  the  thivipef'^ 
fun,  Sru  nd 


uMt 
them. 


4fii 


.  i«L'  t^ 


n  '' 


rl«  -  1*  ^  - 


Cenditij^  it^ 


The 
?f*i"J'l    both  are  e(|<il. 

tioa  be  mua 
that  j>at)i  pf- 
foii«  iiavept^M 
their  leab^Si 

The  manner  of  plradin| 
themi  when  the  fltewiog 
of  one  |>art  is  as  good  ai 
of  the  whole ;  for  be  i( 
bipartite  or  thparrire,  i( 
is  all  but  oue  deed,  |7(L 

rrfhat  come  in  by  defeent;  and  althongh  therft  be  divers  difleifios  and  dc' 
Whom  do  J  Icents  paft.  yet  the  working  of  a  condition  ihaU  take  «lace,  ^li  ^ 
they   tie;^     409.  ■      ■       f 

jc  .  any    j  j^^^  ^^^  j^  remainder,  althoi^  the  particulv  ^eMit  ^nly  leceifetht 
*•    condition,  57*4. 

1 0  have  their  jaiUte  entire,  a4id  detain  bat  the  ufe  onlj'for  a  time ;  as  «b« 
a  leal'e  i«]ii«de«  %nd  redt  referved  with  a  condition  t4  re«ente^  opOj^Boe* 
payoiea^  and  detain  it  until,  &c.  in  qianner  of  a  diacefii;9t7v  - :  • '  -  ^ 


:  I 


Kowth^y 

do  tie 
thodet^t 
are  lu(>- 
jeC^there^ 

Lunto.Jcii. 
either   . 


-.■^ 


r. 


To  wipe  away 
the  whole  eiUte 
in .  fudh  degree, 
Hifcharged  a&  it 
was  at  the  tiiqe^ 
ofilie  making  of 
the  condition, 
34^8.    Xhisia 


'Upon  breach  of 
the  oondition, 
where  the  feoffor' 
may  entpr. 


qi^nnei 

And  in  fuch  ca(^,  wbene  an  entry 
ift  eongeable,  the  franktepeneat 
Ta6e^«D«witltent  entry,  351. 

But  fuch  eqtry  or  re-entry  can  H 
referv|pd  to  nonff  but  the  leofbl 
aad  his  h^ra,  347.  as  RichelTicak 
is,  7S0I,  721,  7««,  7«3»  7«4,    F«. 


ITpM  fneb  an 

alt  A>ne  that  the 
condition  cnni^pt 
afterwards  be 
pnfbrmed. 


9.:.' 


'). 


!y  the  A^l  eif  Gqd  i  as  by  the  deatk 
of  them  tu  whod  the  tOPdi^i^  « 
10  be  perfurmech:  bill  HAtnt'M 
.  them  only  be  cr^d,  -41101  ko^ 
rouli  perform  it<.  to  il»fkieth|r.  4 
near  the  meaning  of  t^|e;^irtif<  m 
lie  mav,  an4  fo  he  diliehanEed,  Ml 

By  the  aa  of  the  party,  C.    Vf4 


4rAiJ»^jii  pinty  thiMtlM#ii4kian, 
i{^9*  -^  P«<'9»Wd  aAfcfffird  >y 
bun,  and  yet  he  fliould  per  Arm  the. 
1g#W  aa  ^  U  wens  ,i«  iM«iie  i^. 


7 


.Jt' 


'Ualte  a.feoMtaent  or  •  |eAA|  ftt  iik  tq  «)oth^r»  ;$Aj^-,.j 
^^Ocmakea  itale Ibr  years,  396. » •  .-  -»  *"*''•  •     ''  t 

Q/take  ^wp^e^ifhe.wfrefole  ptthf^ti^ofthpfeoffWrat,')^ 


0 


XSAFirSIS:  D^  XlTTeOLltOfh 


(If*) 


£fbikt:«ftoa>Co«iitie&    lib*  JL    6ap»  6*  tad  7.    Cmbiud. 


:.^' 


v:: 


j)e 


?L 


■«    .     •      " 


Su 


7.  . 


.*  In 

thp  eacrv  of 


Si! 


'Wbit  -nim- 
ner  6f  per- 
-fbiiyftuil]  ' 
nccbepre- 
fadked  by 
fodh  de- 
feeati. 


I^«lfi%  wb^n  ^f.diflciftfc^rus^  bojiy  patonri,  4ll  eMiMl«Mliy,4|0.feHcl 
in  fee  fiiapl«,  385. 5^  or  4  dtmeo  u)  ttite  from  a  difleifcr  dklh  (ieifed  iii  tnUe,  SS6i» 

.  589'.  in  poAfflioo,  38$.  and  tbia  by  coorle  of  law  doth  fminadiately  AftfteM  to  tm 
iirae  or  IbiOe  toHalerU  lieir.  389.  394.  not  party  to  ili«  dilTeifiu,  395.    But  aa  cf« 

i .  «k«at  im  iMnc«f  hi»>l»it  vi  not  fo,  390*  *^ibai  this  ^ftteth  bia  that  haih  right  t« 

>  ■  bit  M&ymi  innii  <b#  ioipadiiotnt  be  removed ;  aaif  lli«  4ieir  endow  his  mother,  3l3, 
«v  tfaat  the  ditfeiliee  within  af:c  entereth  npon  the  Mtin  by  deleeiit,  ACfT,  408.  m 
tbele.  cafes  the  entry  of  the  ddTeitee  '\%  retiYed»  409. 

IJpoo  an  abatcn^nA  between  brethren ;  as  ifthc  yovnger  mleted  npM  lands  defiModM 
to  the  eldeft,  ibd  eldeft  not  liaviiig  made  any  adaal  entry.  396.  and  dieth*  fucb  de- 
fieetic  uketh  a«r«^  no  entry,  396.  Set  it  Ik  of  two  copnrccneri,  if  one  emer  into  th« 
whole,  ^98.  bat  if  be  which  abateth  weife  a  baftard  in  the  Uw  of  the  land,  yet  m 
mu&er  in  the  fpiritnal  law,  and  died  feifed  without  interruption,  fucb  deicent  dutli 
^  not  only  bar  the  hwitter  of  h|s  entry,  but  alfu  of  his  aikioa»  399, 400,401. 
in  regard  of  their  eftate%  lelee  ifer  years ;  for  he  leaveth  the  reverfion  in  the  bclr  wliick 

ia  in  by  defcent,  4tl.  bat  ilisotberwife  of  a  tenant  for  term  of  life*  411. 

r'   fW  6aie  in  whieh  ibe  difleifin  and  defcent  was^  via.  if  it 
*    j      bf  in  time  of  war,  it  taketti  e^^y  oo  ^ntry,  41t. 
cifcna^i  ^  Exprefly.  . 

cea.       ^  Of  making  the)  Implicatively,  by  bringinc  of  en  a€li0B; 
j  daiai.  \      but  if  a  delbent  be  caft  dton  cwrU  n4« 


Inrefped 


4 


r 


The  privileges 
of  the  perfons 
of  fucb  as 
Ibould  muke 
their  claim. 


For  defc^ 


«'•  .* 


i.fi«!ape 


flnfanty,  40t. 
I  Coverture,  403.  if  M 
tn  tbemfclvesii/     title    of  entry   wera 
1     given  but   only  te 
^    coverture^  404. 
In  others ;  %%  the  heif  fbatt  nvdd  •  4»- 
fcent  caft  in  the  time  of  baa  aaceAor  We 
wm/one  roemOTtf  as  well  as  he  Iball  a 
I      feoffmcat ;  neither  of  which  the  an* 
L    cdbrbimfelf  could  •^void*405»  406. 
impediments.    Vide  ^.  ittfftu 

rfi^boot  th«  king's  a^airs,  4S9« 
"Yor  diftanee  of  place  ;as  if  1  OtberWifor  for  fueh  by  iaiendment  catnot  have  aotict 
be  w^re  out  of  tlie  realm    J     of  things  done  in  the  realm,  440.  amd  fucb  flKNild  not 
}     have  been  barred  by  a  fine  before  the  llatote  of  ao«* 
t    tiaini,  441. 
mpal^ve ;  as  if  b«  wer«  in  prtfon,  436.  Ibr  neMi^  A^ 
lawry,  nor  recovery  by  defaulti  (hall  bar  fi«eb  an  uaoi  ^Mtk 


Xk^m^i.uim  «f  •!.«:»  i      ■■«  matters  of  record,  43r, 

»Z2m!tf  MoeifiS A  ^»!^* '  *°'  ^'»*  »**^  "^  their  proftifltOtt }  therefore  if  oneettl^ 


V 


tt 


if- 


I 


into  the  lands  of  an  abbey  (n  time  of 'wication,  and  die 
feifed,  quari  if  fi|ch  defcept  Ihall  bar^be'aext  eledad  abbot 
of  his  entry,  443. 


J  > 


1  •**i 


ft 


TTie  pefrei}s 
whicitfboui 

WifceiU' 


Cpntipu^il  Claiii).    L9}/3,'  Cap^  7.    -  ^ ' 

"Ho  Inmfielf  which  then  'bath  title  of  ^q^ry>  whofe  claim  (hall  avail  lor 
thofe  in  remainder  er  fcvetfion,  416'.      f 


ii-'me^ 
btfoMiiie.'    -y 
9iir^th«r 


^mc  ^thtr  for  film ;  a|  his  ftrvaiit ;  ivbich  being  made  \ty  his  com- 

'  mandment,  and  in  his  name,  fuflicetli,*  a*  it  be  made  in  furh  etfectual 

a^liue  ^uafiei'  biiiiielf.<lurft  hafe  done  ii  at  the  time  of  the 


The  circQiDftanccs' 
in  making  of  it. 


e 

V 


u 


commandment  Ajveiic  ^t>  4^^  434.  btherwife  yiMcre  huw  it  iball 
•  avail,.  435.  .     ..  .         '  "^ 

'Of  time.  It  uMift' needs  be  made  within  the  T«a*  nd  day  of  the 
denih  of  tUf  difleifor,  elfe  it  giveth  no  beueu  of  entry  to  the  dif> 
leifee,  429,  424. 495, 4t6,  4S7. 4'J9. 

t  In  the  land  whereof  one  is  diiTeifed*  or  in  parcel  of  ity 
7     in  the  name  of  all  in  the  fame  county,  417,  418. 
Of  place.  J  If  one  date  not  fntet  into  the  land  itfclf,  then  in  (bm« 
'  plaf  e  fo  near  the  land  as  he  dare,  419, 4f0, 421, 


t 


of  it  wbca  k 


atiion  of  tie4>afii»  or  qmHcfi  Mtktma 
8  H,  6.  p.  4dO,  431. 


H»i 


f  MpWi  >ehe  lliftile*^  «.  «>"f.^  >i 

It.- ♦It.^I  [y,  ,c    .    J"  tj-^  b.Tf.  .ami 

|'rc)t  pmierilngtbe  fuTui<e'f\g!it  tfehirj  afVer  fiieti  dahn  mad^f  ffh  ^Ht  tfflP^Mty  M 
J|e  «||uiitf>iit<^iV^I««i>H^f«tiilbihdingH^  defcent  ofmfi^mMfb/Hlft!:^''^''^ 


(hSI) 


ASALJBiaJOTl-LFTfflEJrOM, 


matter 
i»here<rf  ' 
kris 
made; 
for  CK  ' 
titer  it  IS 


•? 


»•»-  J 


S 


Dfetber 


J 


1    r». 


Ifitbe 
manDer 
of  niak 
ing 
in  re* 
I'pea  of 


of  it 


TTiepcr- 
(ota  to 
wliom  m 
releafp  of 
right  of     , 
land  may' 
be  made; 
either 
to  the 
teoaot 


fOfthfj      , 
freehold. 


r 

In  pofleffion ;   I 
as  to      "    "     I 


rtJow  it 

lAuretb. 


'»■»  ar-' 


I'.. 


1 


4> 
11^ 


\ 


How  it 


*'^'  ••'Waded 


,  Releafes,    JJb.  3.     Cap*  8, 

^Of  Unds,  444. 

*  TRen!,  nrhich  barreth  not  an  entry,  49(5. 

i  Petfonai,  ^hich  barreth  not  the  rf  prifal  of  perfoftal  tbffiM.  497. 
f  Aaions^      493v  '  T 

I  Either  of  lUefc  is  a  b«r  of  wixt  aaions ;  as    .  ,  [  ^^  J^^!  ^^^'  - 

A.ppeals;  which  barreth  an  appeal  of  murder  ')r  rofibcr)  ;  Und  |b  doth  « 
releafe  of  aU  mnnner  of  actions;  54)0,  501.  and  aji  apfteaj  of  ma^-heni  hv 
arefeafe of  a^tiutis  perfonal,  502.  .  ,    ^ 

Errors ;  for  other  releaCes  bar  not  by  briagiiig  a  writ  of  ercw  to  r^<r(<t  dh' 

otttlawry,  503. 
Exoeotions  ;  wTiich  %  releafe  of  all  actions  will  not  b^r,  unlefs  it  b^  ^Jcjre 

fQ€ias  after  the  year,  504.  505,  506,  507. 
k\i  m«Qner  of  .demands.    This,  is  the  foreft  releafe,  .50B,  509,  610.  but  « 
reJo4fe  of  all  manner  of  quarrels,  f  u«re  of  what  elfedt  it  is,  511. 
fin  deed,  447. 

"By  a  defcent  without  af^ual  entry,  44 H.    . 

{If  the  tenant  in  a  pracipc  alien  d^pendin^ 
the  fuit,  a  releafe  to  hiiu  tiotwithfiaod- 
iug  is  good,  490,  491. 
To  the  voucliee,  who  is  fopp^fed  teaant  in 
thu  eye  of  the  law,  49f .    , 
By  reaCutii  of  an' ancient  right  remaining  in  him  ttt 
whom  the  r^j^^fe  is  made  (  as  between  lord  and 
tenant,  if  the  latter  be  dilTeifed  in  regard  of  the 
privity,  this  reJcafe  is  good  as  to  the  extingiiiAi* 
mcnt  of  the  feignlory,  454,  438.  but  a  releafe  to 
the  tenant  which  hath  nmde  a  fcofi'inent  is  void, 
457.  fo  it  is  between  donor. and  donee  in  tail,  455. 
fo  between  lefior  and  leiTee,  but  then  the  rent  only 
is  esrtin^  and  nbt  the  reverfion  given  away,  45(^. 
In  law,  447. 

Lfiflae  for  years,  after  his  a^oal  entry,  459.  leiTee  at  will^ 
as  it  feems,  460.  but  not  to  him  that  occnpieth  only  by 
permidiun  of  the  owner  without  any  leafc,  ^nd  that  is 
for  w«nt  of  privity*  461.  unlefs  it  be  between  feotfof 
and  feoffee  upon  confidence,  461,  463,  463. 
InTererfionforaetimes  1  as  if  itdifleifor  make  a  toafc  forSfir^^.  but 
not  to  one  in  renrainder  in  dtvit,  461.  and  fuch  a  rdeafit  (hall  hriiefit  thft 
|Nirticular  tetiwit,  if  he  have  the^deed  to  ftfiw,  u  €  oawerft,  4^3..^ 
^llie  fiirm  Of  a  releafe,     lldeA.irfru^  ;' 

{Af/ftfrrr/fafe,  as  between  jointenants,  3d5.'  ,    '   [ 

M'lUtrle  droit,  as  between  difTyifor  and  difleifee,  ^06.  t'iGG.] 
Extin^uifhment,  307,  306.  and  this  is  whcrf.  he  to  whom  tbj*  ro- 
Icale  is  made  cannot  have  the  things  rclealbd ;  as  bet^eeitlor4 
and  tenant  for  rervice,-OT  farrentch|irge,or  common,  |^79«  {iSQ. 
Entitled  by  the  rigi^t  -,  as  if  the  releiKoo  ted  waclpied  itcf-a^ltrange^'  tppn 
condition,  or  had  granted  a  rent  diarge,  he  (ahII  a,toid  neither  o^  r>cp| 
by  arcTeafei  without  an  a^ual  entry  of  him  vv4)o  had  right,  176^  47?! 

''If  there  be  two'difleifors,  and  the  difleiffc  releafe  to  one  of  thcoi* 
be  (hall  hold  out  his  companion^  but  a  releafe  to  qlne  of  t£ie 
feoffees  of  a  diflefTor  inureth  to  botlj;  472,  473,  474, 475.  .  '; 
tf  an  infant  diffeifor  alien  in  fee,  the  alienee  dies  to  whofe'^h^r 
tilt  diffeifce  releafeth,  lie  Oiall  bar  the  difieifor,  continuing  ^t 
within  age,  in  a  writ  of  right,  478.  481»  49«,  483, ;  484/41^. 
in  which  writ  the  mere  right  come|h  iirqaoOion,  aiid  ik^t  Itis 
lawfulncfs  of  po0*eflion,  486|  487.  489.  aii^  iie  inn|b  cookit  in 
feifin  of  him  or  his  ancei^rs,  and  pmBe.ic  «oG0vdfiig  tt>  the 
,    count,  514.  ;  '    .    , 

A  releafe  of  real  actions  can  be  pleaded  by  none  but  the  tenaat  of  tbe  land>  494* 
adifleifor  maktf  A  feoffment,  &c.  and  yet  take  the  prolUs,  and  therdiffeifeerde^fetli 
onto  him  all  real  actions,  and  yet  fueth  ancrwards  a  writ  of  entry,  in  nature  ^f  ai^ 
affife  a'gainft  him,  quter9  bow  the  difieifor  Ihall  plead  this  releafe  to  t^kf  |uiy  act 
antage  tbfiieby,  499« 


J  Againft   . 
\jttraOg<,*r«A 


I  Claim- 

I  ii^g  of 
^wroog. 


■T'l 


fcn-  »M 


4.^hef9rm  ^ 
of  a  releafe ; 

ttdfe. 


i^Z  Che^riln'  form.]     tf^^^T,^  ^-  If  "^  <*  '**  "^'^'^ 


mideto  enlarge  an  eilate,  the  eftate  iatended  mnft  be  matfe  ibidetpref- 
^65.  468.  but  if  the  releafur  hath  but  a  right,  469, 47V.  qc  ^  the  lobcnf^e. 
fee  before,  it  needcth  not,  4i7* 


ANALYSIS   OF  LITTLETOS. 


(fii<> 


Confirmation.    Iib«  3.    Cap.  g^ 


I 

3 


^ 


o 

.0 


[' 


In 

frtMt 


Tlie  Harm  of  it,  515.  m  which  thefe  wonis  derfi  H  emeefi  asount  to  as  mneh  m  cmffiwunl,  kSt,  wUck 
.{«» (bi9«  oUmts)  inareth  by  w«^  otrxtinguilbofteBt ;  atwlirre  die  loud  grtnteth  hU  rent  l»  the  to- 
naoc,  or  the  gniiit  of  ft  rrnt  charge,  543i  544. 

** Where  it  inureth,  vie  where  there  ia  fuch  a  pofleflion  before  whereepon  a  contrnntioD  wmy  work  i 
thcaefiire  if  ooe  take  away  my  viileia  in  grof^,  aiid  I  conBrm  his  elUte,  it  is  void,  541>  54t. 

{ElzprcCfij. 
by  inplicncioo  ;  as  if  the  heir  of  a  dUTeifor  being  in  bj  defoenC»  the  dtfleiGet  joinclh 
with  biai  in  a  feoffiuent,  here  is  the  confirmation  on^  of  the  diffieifee,  and  the 
feoffnent  of  the  other ;  but  if  the  difTeil'ee  ihall  brkig  a  writ  of  entry  in  the^^et 
cui  agaiiiit  di«  feotfee,  quttre  lio«r  he  ihall  plead'  this,  534. 
M^reJ^  to  Gonfimi  an  eftate  made  before*  which  is  the  profier  force  of  it ;  for  M-' 
Jtrmoft  t^m  eft  qumi  Jirmum facer e  \  as  when  difleifee  confinneth  the  eftate  ofthn 
diiTeifor,  519|  5^0, 5^1»52t.  or  of  a  IcAee  to  a  difTeifor*  or  areot-cbarge  granted 
by  a  difleil'or,  thuugh  he  after  enter  into  the  land,fturre  de  koe,  M7.  or  whcnthn 
Icflbr  coiifirmeth  the  grant,  5^*  547.  or  the  leflee  of  his  leflce,  516, 517.  or  when 
the  lord  u>iifirnieth  the  efcate  of  the  tenant  ot  the  land  where  the'fetgnioryiTcbtsb' 
and  coaunun,  remain  notwithftanding,  555,  5%  SST.  or  where  the  paflon  of  n 
church  chargeih  his  glebe  by  the  cuiifir:*.ation  of  the  ordinary  or  patron  leiM  aa 
lee»  it  is  made  perpetual^  5?8.  648.  quere,  whether  the  patron  and  chgp^m 
nay  ooC  do  the  Uk^ ,  530. 

To  cororoeuce  prefently,  5S4.  526. 593. 

To  take  effect  by  way  of  remaiudcr,  529*  wbere  it  it 

neceffary  to  have  thete  words,  a^r  et  Uner,  525.  baft 

by  iieitlter  of  both  a  rent-charge  jcan  be  enlarged  b^ 

To  con-        vwioMMi^jw.       '      confirmation,  but  by  new  grant  npun  furrender  oif 

firm  with  1  \,    the  old  ;  bui  the  rent  in  tfft  before  may  be,  548, 549. 

fome  ad-  \  By  altering  of  it ;  as  a  lord  by  confirmation  may  diminidi  the  fer^ScA  eC 

exchaage  them  for  other  orreferve  new,  S^tt,  559. 
frankaJmoigpe«  irbicU  indeed  is  an  cor|Himi  fer* 


o 


To 

wfiat 

p«r^ 


"^y  enlarging 
the  eftate 
confirmed. 


I  fome  ad-  \  By  altering  of  it ;  as  a 
ditiua.       I      his  tenant,  but  note: 
I     unlels  he  alter  it  by 
^    rice,  540. 


r-  1 

0 

3; 


■ 

Attormnent    Lib.  3.    Cap.  lo. 

'"Wbcvnfoef^  Ae  lord,  or  he  in  rererfion,  grants  the  fernce  of  his  tenant,  or  whtt  lies  in  reverfiaf  hf 
cleed,  5^1.  56&  Without  attornment  (^ which  ia  nothing  bat  a  oonfeot  to  the  grant)  made  to  the 
grantee  in  the  life  of  tlie  grantor :  the  grant  ia  void ;  ttMrefbre  if  one  make  two  feveral  granfs  to 
two  fereral  peribns,  he  to  wliom  the  attornment  is  fifftmnd^  ihall  hanre  it,  558.  and  a  rerMon 
barely  granted  without  attormnent  fettleth  oot«  567.  But  if  it  be  granted  by  fine,  the  reveMion 
iettleth  without  attornment ;  but  the  oonufee  cannot  paoifh  waAe,  or  have  relief,  or  other  thlnoa 
lying  in  dJftrefs.  without  it,  579,  580,  581,  bZ%  so  they  who  claim  by  grant  cannot  nvow 
wit^ttt  altornroeut,  but  fuch  as  claim  by  ^fcheat,  583,  584.  or  by  devife,  may,  585»  586. 

fHare  fajBci-    i  ^^^^^  o"^  jointenaijt  releafeth  to  aaothen  there  lefiTec  ilced 
m^  T..^   I  mt  ii«x>r#  tlM  J     '^'  *ttorn,  574. 

ir^  l^J        T^T!        J  ^here  there  is  leiTee  for  life,  the  remainder  for  life,  and  tbn 
«  1  2     W       1  ^     '*^'  releafeth  in  lee  to  him  hi  tlie  remainder,  575. 

S,  \  <*^'^       I  Be  the   feme  perfon  which  granteth ;  for  then  he  cannot  attorn  to  his  owi^ 
jj\  ^    grant,  578.  , 

i  Where  ierrices  be  granted  to  the  tennnt,  who  halh  as  great  eftate  in  the  tenancy  as  tlie  gran-. 
\^    tor  hath  in  the  feigaigry  ;  for  there  it  inureth  by  way  of  extingolfhment,  561. 

Jpou  grants  of  feigniones,  the  teuautaof  the  manor  meft  attorn,  bat  not  the  te- 
nants at  will,  b^^  if  it  be  in  leafe,  he  in  the  reverfion  maft  attonv  fei*  he  ta 
tenant  to  the  lord,  554.  56^.  but  he  in  remainder  mufl  not,  for  thee  tbeipor* 
ticalar  teiwnl  ia  tenant  ^uont  alfiart  avomrj/,  597.  and  if  there  be  mc^auA 
tenanti  the  mefne  muit  attorn,  555*  i 

XTp^  grant  of  a  reverfior,  the  tenant  of  the  freehold,  571.  •n^tcntnti4tii^ 

may  attorn,  but  he  is  not  corapelhihle,  570.    . 
Upon  grant  of  R  remainder,  the  particular  tenant,  569.    . 
_Dpon  grant  of  a  rent-charge,  the  tenant  of  the  freeMd,  tiS, 
»-r£xpre()y,551.  where  the  attornment  by  onejointenant,  566>or  by  onokind  of  fertice»  if  it 
t      be  held  by  divers,  56^  5(>4,  is  as  cfTe^at  as  if  it  were  by  all,  becaufe  the  felguio^  is  49tire. 
.-  Tt*  *•       rOf  a  rcvcrfion,  558,  559,  560. 


By  what  per- 
ibn,  Tis.  |il 
ways  by  him 
who  as  tenant 
to  the  gran- 


§      -^  fw^  mnrmntitM,  C  ^  *  fcvcrfion,  558.  559,  560. 

i     ^  1  'y  "^^^i^*"e  <  Of  a  remainder ;  u  where  the  eftate  of  the  tenant  for  lale  ii  coniiiBeA 
^Vl  P         ^  C     with  a  remainder,  573.   ^  .•      .1 

.S  V ^  ^  By  giving  un  dcmi^r  aa  kida  of  the  rent,  which  inclndds  on  a(tomment|  1>iit  not  other- 
^  i  -J  }     wife,  565. 

a"  i  By  nventering  into  his  term  ;  as  if  lefTor  etiter  tipou  hU  IdTte  for  ye«%  or  lile«  oaA 
[^  t     make  a  feoStoent,  and  the  leiTcc  re-enter,  576, 577.  .      ' 


(k>) 


/AW4?ft¥*t?r  QP.  LlT&T^Ii^TAN- 


DifcoQtinuance.    Lib*  3*    Cap.  1 1  • 

WhU  it  is*  vis.  when  bj  wtongful  alienation  of  lanil,  he  wUch  hM  rijjkt  eunot 
ci^cr»  InUt  is  driven  to  liis  ft6tion,  592. 


Majr  difcon- 
tinue.  They 
are  eilb^r    ^ 
bodiet  " 


linKONtlllVATf  BX«  / 


Wben 
iti>;  IB 
wbicb 
obfcxf e, 

V 


'What 

per 

fons 


•Falitlok  5 . 
aaaa 


mh6p. 


Dean>  irhe^ 
aiiea 


'Fftft'  of  hiideaneij, 
65«.  ; 

Part  of  the  lands  of 
the  dean  Mid.duf^ 
tert  itisiNit,(i31  ' 


»at 

:  \ 


^Mafter  of  «  hofpital,  $ST> 

rTeoant  in  tail,  and  idriven  tkea 
I  which  have  right  jo  their  (tit- 
I  medon  |n  defiKader,  59ii  r^ 
^Natural  \  mainder*.  59?,  nvefter,  596,  m 
I     the  cafe  is.  :  J 

I  The  hvtwDd,  if  be  afien  his  vife'i 
^    tamd,.694. 

Sf  ay  tiat,  Vim.  the  parfon  or  vicar  of  a  chnrch.  becaofe  thej 
have  no  fee  fimpie,64ak  6f4, 645.  446, 647.  for  a  fee  mjr  be 
in  abeyance,  648.  as  when  tenant  ii  tail  releafeth  all  bis  riglt 
to  a  difleifor,  649.  or  when  be  graptetb  all  his  eftate,  650. 

fBjr  feoffment  with  livety,  611.  631.  to  fomedlier 
than  he  in  the  ref  erion,  69$«  626. 

Rele^e  without  warranty  defceoding  oB 
him  whpfe  land  is  difcontinned,  598.6001 
601,  e62, 603, 604, 605,  606. 612. 


''For  the 


But 
not  by 


< 


How 

may 


beC 


u     . 


For  the  manner 
ofthe^ti;, 


Confirmation,  607,  608,  609,  610. 

Grant,  697,  628.  altho'  the  grant  ly  fine, 
618^  unle&  there  was  a  new  rereriioa 
gotten  l>efore*  by  the  difcontinaor ;  u  if 
tenant  in  tail  make  a  leafe  ^  life,  ind 
after  grant  tlie  reverfion  in  f^t,  6!0, 
6S1.  623.  hut  then  it  muft  be  executed 
in  ihe  life  pf  the  tenant  in  tail,  %il 

DeWfe,  6f4^ 

Efcbeat,  becaufe    (he  ford    in   fiich' caib 
claimeth  not'  in  hy  the  difkonUonafice, 
1^   64$, 

Before  difcontln«aikre,  ti|e  difcontimior 
muft  be  feifed  of  that  eftate  whioh  ie  dil- 
continued  at  the  time,  or  elfe  there  is  iiQ 
difcontinuanoe,  637, 638, 639, 640, 641. 

TFor  erer,  until  the 
After  difcontiniiance,  J  right  be  re-cooti- 
how  long  it  Ihaii  foe      nuedbyanaSioi 

continue.  i  x«  »•       _i. 

I  For   a   time  onl^ 

^     Vide  A.  mjn. 


•%-  -  r*    -*#»  r 


'▲  For  t  tine 

only,  and  that 
^•pBwiing 

«|0B       -     * 


•  . 


piHiere  the  tenant  in  tail  maketh  •gtdintalL  or  a  leafe  for  life^ 
L     referring  the  reverfion  to  fairafelf,  630. 

rr^miirurflicY    J  ^^^^  *  hafband  having  iiTue  by  his  wife,  who  had  ifltie  alfo  bj  a 
vonungwMjy.  c      ^^^^^  huiband,  alieueth  for  life,  the  feme  dycth,  I '/sflec  for  lifs 
I     furreudereth  to  the  baron  after  the  death  of  lef&e  for  life,  the  Ua 
'  I     may  en^er  witl)out<)uefuon  j  ^msrt  if  he  n|ay  potbefofe,  636> 


C^odUiuii. 


'Infaiti  for  if  the  difcontinoor  enteif  for  breach  of  •  gondition,  tbe 
diiconttnnance  is  purged,  632. 

In  law  (  M  if  an  infant  difcontinuey  and  die  in  his  in(»nr^ ;  fot 
feeing  fuch  alienation  fliould  not  have  baned  tbe  iftCuU  huaf^ 
it  fecQcth  it  fhiOl  not  bar  othexf^  ^33,  63^  635. 


'^NAvvs^s^  6t  i; 


<iiS) 


'  1 


..■"5?    r.'".  ■    '" 


Remitter.    Lib.  3.     Cap.  1 2* 


-  • 

"The  rcafoo  of  th«  ntQi^  tul  it  is  ao  ancient  tena  in  Uw  when  a  mtn-hadi  two  titles  turto 
land,  and  he  '^cdmeth  to  poffeffioo  bj  the  later ;  aiid  wbcn  ha  is  In,  the  law  (uppofftdi 
him  in  bj  tb^.ioiri«t(t  which  is  the  farer  tide,  659.  and  the  canfe  hereof  is»  becaii£e  hs 
bath  no  man  againft  whom  to  bring  his  aAion  ior  liis  former  title,  661. 

Te  whom,  fcil  ta  o»iib  hat  fuch  m  hav*  •  freehold  in  d#ed  or  law  cat  apes 
them,  6^,  68i>  689,  683. 


Bik'tTt'in: 


I 


When  it 
liappcm-  < 
»eth. 


Bj  defceBf*  ^ 


Uowdiis 
freehold, 
i*hich 
U  tlie 
pnifiitr 

fion,  maft 
l.cofae« 


r-. 


..BjrpoKhafe, 


S 


nf  it  be  not 

''NataTal ;  fs  if  tenant  in  taile  <K^        ciited»  he  fliall 
continue^    and   after  diffbifeth        bar  his  execw- 
the  difcoutinuec,  and  die,  the        Hon,  <^0. 
,   iiTiie  hi  teile  i»  re  milted,  fi5ft.c  y  |^  beekecuted. 

tlf'y  bTfcJ^a^dtuf;  ibiclT"'  j  :  ^.«Ulat«f|, 

Qvtl ;  as  if  an  abbot  or  hiihop  alien,  and  the  alienc* 
cn^effirth  hiin  aj^n  with  licence,  his  fueceflor  ta 
remittf d|  and  (bsdl  hold  diCcharged  of  all  aielaa 
^    iaoiunbrances,  686, 687* 

*As  if  the  heir  in  taile  within  age  ukutj 

with  the  difcoutin^ee,  665. 

Bjridof  J  Or  upon  difclaimer  of  the  difeoBtmaeet 

law ',     \     which  the  demandant  cannot  hinder* 

bat  iQ  fuch  afti<jns   where  daiuagea 

are  to  be  reoo?eRe4>  6fl,  692. 

« 

(Where  bis  entiy  i$  congeable :  thera 
the  taling  of  any  iltate  oiherwife  tha» 
bj  indeimirei-or  matter  of  record,  will 
not  c4op  him  of  iiis  remitter,  69:5, 
694,6(^5,  696. 
Where  lis  entry  is  not  congeable.  Hdc 
A.  inji^.  S' 


Tij  his  ^ftgredroent  thereunto ;  aa  if  ten^t  m  taiJe  enfeoffe  his  fan*  aaA 
another  aaakeih  livery  to  the  other,'  694,"  * 


f ' 


^  It  y^he^  hia  9n\rj  is 
not  congeable,  there 
bis  foj^  in  taking . 
any  thing  from  theS 
MbntiaSee     moft 


/' 


^Infancy. 


By  other  impet- 
fefUons  where- 
in folly  cannot^ 

,    be  imputed;  as 


Covettttre;  as  if  the 
hnibend     dilbontinoe 
the  wife's  land,  and 
the  difeontiaoee  leafa^ 
it,  666.  671,  €72.  ot\ 
the   difleifee   of  the  I 
difcontinuce  leafe  it,  I 
^^TB,  to    -    -    -    - 


nBaroOr  and  feme,  althoogb  it 
were  by  fine,  669.  for  in  tak* 
ing  any  thing  he  iball  not  k^ 
examined,  670.  Yet  the  bn^ 
cannot  bar  hit  leiibr  in  an  mSiion. 
of  waft,  667.  but  the  feme  in 
defaolt  of  ber  baron  at  the 
grand  difirels  mmy,  693,  €69, 
nnd  fhe  (hall  maintain  an  afifa 
againft  him  for  entry  after* 
wards,  679.  and  if  this  be  but 
of  a  particular  eftate»  they  is 
reTeruou  or  remainder  are  ffe- 
mitted  alfo,  673. 

The  feme  nnly»  if  the  baian  wera 
.  then  abf^aty  and  after 
unto  it/  C7t. 


I  t^'.*  ■# 


't 


f 

f     V 


v»  '..^ 


ANALYSIS  OF  LITTLETON. 


Warranty,    lib.  3.    Cap,  13. 


r^Tie  fereral 


Linenl,  where  a  man  malceth  a  feoffment  with  warrantj»  and  tfcb  defenidb 
to  hb  foil ;  the  caufe  of  which  name  is  not  tor  the  liiieal  deicent  of  it^ 
but  btcaufe  the  land  fhuuld  have  liueally  defceiided  if  ftich  warnuitj 
had  not  been,  70S.  706.  715.  The  like  is  of  tlie  feoflfinent  vi  the  mother 
with  wamntj*  713»  7t4w 


Collateral.    Thu  is 
where  be  that  maketh 
the  wanantyis  cullater 
ral  to  the  title ;  aod  he 


kinds  of  itK  upon  wlion  the  war-^  If  the  diffoifec 
wbicb  AK*     )  ranty  defcendeth  can-  |      raut^*  of  tl>e 

not  convey  the  fame 

hind  from  the  war- 

rwdy,70$.?l7  I  m 


^If  the  father  difleife  the  fan,  and  after  make  m 
feoffment  with  warraul^»  704. 

If  a  man  be  diffeifed  of  lands  in  feet  sod  have  !(• 
fue  two  fons,  the  ynangeft  relea(cth  with  war* 
raiity,  this  is  collatc'ral  to  the  elduH^  707,  708. 

were  of  lands  in  taile,  the  war- 
ranty of  tlKi  uncle  is  collateralir  719.  Aiid  fo  if 
a  man  have  three  foos,  and  eutail  hit  iaud  t^ 
the  eldeft,  with  ri'mainder  to  the  fecoud,  &c, 
and  tlie  eldefc  doth  difcontinue  with  warrantj, 
716.  719.  Aa  it  is  of  fouSy  fo  it  is  ol  daugli« 
tors,  710. 


/  Commencing  by  diffeiflu  ;  as  if  the  father,  &c.  being  leflbe  for  years,  or  at 

will,  of  his  fons,  make,  a  feoffment  with  warranty*  690.  or  .it  be  be 
jointenant  with  his  fon,  and  make  a  feoffment  of  afl  the  \varrai:ty,  70(K 
So  if  guardian  in  focage  or  chivalry  make  fvotfiDent,  699.  ^'o  if  a  diffeifee 
iitimediately  make  a  feoffment  over  with  warranty*  70S.  or  if  one  make 
a  feoffment  of  the  houfe  of  A.  B  with  warranty  to  bartcton>  d£  the 
coontryt  for  feat  of  whom  A.  B,  di^parteth  the  hunftv  701. 

Hie  qoality  C  What  words  will  make  a  warranty,  viz.  WartoMxio  only,  7S3. 

of  lU  ^  yjy^  ^^^  ^  warranty  is  of,  viz.  to  bar  or  rebatt,  &x.     Vide  A.  infra. 


J;  Wkat  dfe6ta 
wairanty  U  of, 
«ii,  to  bar  or^ 
fcbelt,  &e.  i    \ 
mhvt  iioic» 


What  warrantiet 
do  bar,  f  is. 


"lineal,  (br  lands  in  fee,  but  not  in  fee  taile  without 
71S. 

Collateral  barreth  bbfh,  hot  in  cafes  efpecUUy  provided,  7lf  • 
as  by  the  Itai.  of  GUmcefter  the  warranty  uf  the  tenant  bj 
the  curtefy  barreth  not  without  affcts,  although  it  be  by  line 
levied  by  the  hufband  only,  7f4.  7S8,  7^,  7ao»731,  739. 
But  tenant  in  dower  or  for  life  are  not  within  the  ftatute'a 
compafs,  725k  yet  if  fuch  warranty  dtfoend  yponan  iBfiuit, 
be  fliall  not  be  barred,  7ie6L 

Commencing  by  diffeifiu  doth  never  bar,  697.  i 

Whom  they  bar,  via.  imnm  bat  tkofe  upon  whom  they  dp  defipead }  therefor* 
tliey  miift  needs  attach  in  the  anceftor,  and  the  warranty  by  devifis  barreth 
not,  734.  aod  wamnty  doth  defcend  always  upon  the  heti%  therefore  it  never 
defcendsupoD  the  brother  of  the  half  blood,  737.  nor  where  the  blood  is  coi^ 
rupted,  745f  746,  747,  at  the  common  law;  not  by  cufiom,  as  borough  £n« 
gUlh,  or  gavelkind*  718. 735, 736. 

niie  eflate  wbereuntof  ^^  ""^  ^°^'  ^^• 
Howlongtheybar.J     ^^^^^^^"^^  ^(Deleated,  741,749,^744. 

^   vis,  oaiil    ^  '•  I 

I  The  warranty  be  releafed»  and  he  on  whom  the  warrantj 
l^    doth  deCcead  hath  the  reicafe  to  flktw,  748, 
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TN  this  Edition^  the  Origioal  Wort,  eomprehenditig  the  Text  of 
Littleton's TENUttEstViFVeiicA,  tcith  an Eng/ijhttnnjlation, 
and  Lord  Coke's  Commentary,  is  printed  in  Two  Foiumet,  the 
Notes  of*  the  Editors  being  contained  in  afeparate  Volume,  divided 
in  the  order  of  the  Three  Books  of  Littleton,  and  made  to  cor" 
refpond  therewith  by  a  number  affixed  in  UU  margin  to  each  Note,. 
aufisfriag  to  references  at  the  foot  oftliepage  of  the  original  work, 
I'his  Volume  includes  all  the  Notes  containing  any  difiind  pofUion 
of  law,  or  any  obfervution  or  commait  thereon.  Such  other  Note* 
as  confijl  merely  of  corredions  of  the  Text,  and  of  references  ft> 
other  authorities,  are  continued  to  be  placed  at.  the  foot  of  the  page 
of  the  Text  or  Comment  to  which  they  belong. 

In  jprinting  the  Text  o/* Littleton,  fvhich  it  has  been  ufual  /• 
divide  into  Sections,  it  loas found  neceffary  to  give  each  Sedion  entire, 
foHowed  immediately  byhoKD  Co  k  e's  Comment,  injlead  ofpiaciug 

.  fjie  Sediouy  Tranfation,  and  CommcdU  in  three  collateral  columns, 
as  in  the  former  Editions]  this  arrangement  infome^injlatues  occa- 
fiom  a  flight  tranfpofition  of  a  part  if  a  Sedlion  into  tlie  preceding 
page,  as  in  thefirjl  Sedion  of  the  work ;  but  this  alteration,  while  it 
prefenis  a  more  natural  order  in  reading  the  original  Text  and 

•  Comment,  tannot  produce  any  material  inconvenience  in  referring 
io  and  from  this  work ;  the  referencesfrom  other  books,  and  from 
enepart^  to  another  of  the  pr^fent  work,  being  ufually  made  refpec- 
tiveiy  to  the  tmmber  of  the  Sedion  of  Littleton,  as  in  the 
preceding  Analysis,  and  to  the  page  of  Lord  Coke's  Com^ 
MENTARY ;  which  lofl  is  therefore  accordingly^  in  the  prefent 
Edition,  always  accompanied  with  the  nuiuberof  the  page  corref- 
ponding  with  aU  the  former  Editions,  confpicuoufly  placed  in  the 
inner  margin. 

An  Index  of  the  Names  of  Cafes  cited,  flated,  or  commented 
upon  in  the  courfe  of  the  Notes,  is  now  added ;  as  affo  a  mor^ 
full  and  comprehenfive  Index  to  the  fubjed  matter  contained 
in  the  Notet  qf  the  EditQrs,  including  ihiije  jt^wjidded  in  this 
FiFTfiENTu  £i)iTioN  by  ^I,  Butler. 
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TfftS  Edithn  ^-Littleton's  Tbnorbs^  IjOKH  Co«% 
CollMENTART,  and  Mr.  Habgravb  arul  Mr;'Bi7TL&|t*ki 
KoTBS^  u  printed  from  the  lajt  Edition,  with  fame  infirtiom 
tJi  the  Notes  of  the  latter  Editor,  in  eonfequence  of  judicial 
determinations  fubfequent  to  that  Edition.  Tie  Index,  ^mq0 
entirelif  new,  hae  been  framed  by  CHARtsa  JoBli  Wt»9  Efif 
ff  Lvicoln^s'lunm 
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<M^.^'     ^  ^    •    Peefimple.  Sea.  1. 


fi   a.1  T^^^^'^  ^  fi^  fi^^^    'TENANT  in  fee  ^  fimpTe  is  he 

*•        -»  '^    eft   ccluy  que   ad  Urres     "*"    which  hath  lands  or  tenements 

euttnanifUsa  ttncr  a  luy  et  ajes    to  hold  to  him  and  his  heires  for 

heir€$  a  touts  jours^    Et  efi  appclen    ever.    And  it  is  called  in  Latin^ 

Latin^febdumfimplex^  quia  feodum  feodum  fimpkx,  for  feodum  is  the 

idem  eft  qud  haereditas  (i),  et  iim-    fame  that  inheritance is^  BXiAfimplex 

plez  idem  eft  qu6d  leeitimum  tcI    is  as  much  as  to  fay^'lawfiiilor  pure. 

parum.    Etiic  feodum  nq^plex idem    And  (o  feodum  fimplex  {\^u\fi€.%  a 

eftqu^d  hasreditaslegitima^  vel  has-    lawful!  or  pure  inheritance.     For  if 

reditas  pura.  Carf%  home  voile  pur^,  aaian  would  purchafe  lands  or  te-* 

ihajer  terrcs  on  tenements  en  fee    seoients  in  fee  limple^  it  behopveth 

Jimplc,  il  covient  de  aver  ceusparols    him  to  have  thefe  words  in  his  pur- 

enjon  purchafi,  Aavcret  ieneraluy    chafe^  To  have  and  to  bold  to  him 

et  afishcirei:  car  ceux parolx  (Jes    and  to  his  heires:  for  thelb  words 

heires)  font  Feftute  d'enheritajice.   X^iis  heires;  make  the  eftate  of  iohe- 

Carfi  mmc  purgkafe  terresper  ceux    ritance.  For  if  a  man  purchafe  lands 

parolx,  A  over  ct  ttntr  a  luy  a  touts    by  thefe  w;ords/To  have  and  to  hold 

jvuni  ou  pey  fiiU'purols,  A  dver    to  him  for  ever;  or  by  thefe  words, 

<tjemr  a  Iwf  tt  a  fes  aj^a  u    To  have  an4  to  hold  to  him  and 

touts  tfurt:  en  ceux  deux  cafes  U    his  aiiignes  for  ever:  in  theie  two 

nji  ai  eftate  forfifue  pur  tcrme  de    cafes  he  hath  butan^flatefor  term  of 

^9  pyr  ceo  que  il  fault  eeuxparoh    Mt,  for  that  there  la^ke  thde  words 

CDi^mVtA.}'        -      CM  <ili« 
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(fesheires), lesqueux parch tant/ole-^  (his heirea), which wordsonelymakc 
ment  font  reflate  tfenherita^e  en  an  eilale  of  inheiilance  in  ftU  feoff- 
tcuii  feoJTnunis  it  grant$.  mems  md  grants. 

Vide  Scd.  85.    «  ^£^^^^7,"  in  Latin  ffn^n^^  is  derived  of  the  verbefefifOrandhatb 

jE    in  the  law  five  iignifications.     i.  It  fignifies  the  eftate  of  th« 
land :  as  whei\  the  tfnant^  'v^  a  precipe  of  land,  pleads  qubd  iio#» 
tenet y  SfC.  this  is  as  much  as  to  fay,  that  he  hath  not  feifui  of  the  free- 
hold of  the  land  in  queftion.  And  in  this  fenfe  doth  our  author  take  it 
in  this  place:  and  therefore  he  faith,  tenant  in  fee  fimple  is  he  which 
i$,th  lands  to  )i4d  to  bifh  an4  his  neires.  a'.  It  flgpifieth  the  tenurt 
or  the  fervice  hereby  the  lands  and  tenements  b&hold^n ;  and  in 
this  fenfe  it  is  faid  in  the  ^nit  of  right,  qua  clamat  tenere  de  ft  per 
UberumfervUiuniy  ^-c.  And  in  this  fignificatvin  he  is  called  a  tenant 
18  £^S  35.       ^^  holder;  becaufe  ^U  the  lai|ds  and  tenements  in  England,  in  the 
f4£!s.6d,ikj.   hands  of  fubje^s,  are  holden  mediately  or  immediately    r       <    « 
44  K.  3.  5.         of  the  king  (i).     For  in  the  law  of  England  we  have  not,   L   *  ^•i 
48  £.  3.  9.        i^roperly,  (M^dmn^  that  is,  any  fubje^(»  lahd  tfeat  is  not  holdeu  ; 

U  Infti  I9ilj  "'^^^  y^  ^^^^  ^^^  aUodium  (otexjhlidoy  as  it  ia^ften  Uken  ia 
mCo.9.  C^fe  ^he  Booke  of  Dome/day  (2):  and  tenants  in  fee  fimple  are  there 
of  Staoneriet)  called  alodarii  or  aloarii.  And  he  is  called  a  tenant,  becaufe  he 
Mir.  des  Juft.  holde^  of  f99)@  fiiperior  lord  by  fome  fenripe.  And  therefore  the 
c.  ^»J^%  ^*"?  in  ffils'  fenfe  cannot  be  faid  to  be  a  (3)  tenant,  becaufe  he 
niandy.cap.S8*  ^^"  no  fuperior  but  God  Almighty;  prccdium  domini  regis  e0 
Le  It  de  16  B.*  dire^um  dominium^  ^ujus  nullus  author^  nifi Devs,  And, a3  Bra^n 
%  ca^..5«  faith,  Omnes  quidt9ifph  ea,  0t  if^eftd)  nulh,  ni/t.tantim  fiik  Deo^ 

14  E  I.  y.  313.  The  poifefTions  of  the  king  are  called /acra  patrimonial  wa^dominica 
Alton  Wood's"*  ^^''^'^  regis.  But  though  a  fubjeft  hath  not  properly  dire^wn^  yet 
^f^fc^  hath  he  utile  dominium.  Of  thefc  tenants  our  author  fpeaketh  in  his 

(Cro.  Cha.  St.)  fecond  booke.  3.  Alfo,  tenere  fignifieth  performance,  as  in  the  writ 
li^a^t  lib.  A.  of  covenant^  quhd  teneuf  conventwnem^  thai  is,  that  be  hold  or  per- 
^P*  ^  forme  his  dovenant*    4.  Apd  likewilQ  it  fignifieth  to  be  bound,  as  it 

is  iaid  in  eveiy  c^mgfion  obligation,  tttieri  et  jirmiier  abligari, 
laftly,  Itfignifieth  to  deemepr  judge;  as  in  3S  E.  3.  c.  4.  it  fhall  he 
holden  fpr  none;  (that  is)  judged  or  deemed  fol*  none;  and  fo  we 
cojmpioiily  (ay,  it  is  hold^n  in  our  bookes.  And  thefe  feveral  fignifi-* 
cations  doe  properly  belong  to  9ur  tenant  in  fee  fimple.  For  he 
hath  the  eftate  of  the  latid,  he  holdeth  the  land  of  fome  ftiperiour 
Bnt.  fo.  83.  lord^  and  is  to  perform  the  fervices  due,  and  thereupto  he  is  bounden 
•  SO?,  SOS.  by  doome  and  judgement  of  law.    Of  the  ftverall  eftates  of  land  our 

f|et#.lib.ft.cap.  author  treateth  in  his  firft'booke:   and  beginneth  with  fee  fmiple^ 
Wt  iib*ri63,  ^^^^  ^^^  ^^^^  «ftatesand  intarefts  ar«  darived  out  of  thefaifte^ 
.    (4  hift.  209«)  Bottefday.  Mir.  des  Juft.  cap.  2.  fed.*lA.  If. 

^T^et.  iilj.  f.  "  FeefimpkJ'  Fee(4)'comniftth  of  the  Prench^f/",  (i.e,)  prcedium 

cii^.  5, 6, 7.'      bencjicianumj  and  legally  fignifieth  inheritance^  ojf  our  aiithbr  hina- 

felfe 

(1)  Samq  doArinf^  5Q.  A^.  nl.  |,  ^.  c««i|t9f  Di|Qcaeld*^bo^  printed  by  onlsr 

tf  c.  piowd.  49S,  The  origin  fina principle  of  th^  Aatiq.  Spc*  in  175^* 

of  this  doArineitweJlexpUmedin  Wright's  (3)  For  examples  and  confequences  of 

•Ten.  iS.  and  x.  Blacldt.  Comm.  4^.  ed.  <«  thiii  dafhdne.  fe«  Dy.  154.    Piowfl.  aia. 

ftt^  aifo  Wright ^$  Ten.  137.  and  Mad.  poft.  i4.  a.  6.  €0.5.  b.    Fincfa^  M.  mL  7. 

Saron.  Ai^Uc.  %$.  .  a,  R«^  Abr.  js|,  $f^  ,Foft.  a.  b*  Ut  4*    . 

(O  See  poll.  5.  a.   Fpr  particulars  con-  (4^  For  th?  dw^pn'of  the  wgrd  fic 

'  cerniftj  Dttmefltqy  Book;  fee  thtf  books  cited  fee  Wrighri  TcJV  $•  «*^*  ^^  b^iok»  tkefc 

*in  ^^'  right's  Ten.  56.  in  note  p.  and  alfo  an  cited.                w  • 
Account  of  Domcfday  Book»  and  an  Ac- 
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fcUr hereafter  expoondedi  it.    And  fimple  is  added,  for  that  it  i«  Brh.  cu^  34. 
dtfcendikle  to  hisheires  generally,  that  is,  fimply,  without  rellraint  ^  ^: 
to  the  heires  of  his  body,  or  the  like.  Feodum  ^  quod  quu  tenet  ex  fs^^9^U^* 
ftkimque  caufafict  fit  tenemtMtm^fice  redditus^  Src,  In  DomefdiQ/  \\y^  5      '  y 
it  is  caUed/iriMftim.     [a]  Of  fee  fiipple,  it  is  commonly  boldea  that  [/■]  Braa.  ib. 
there  be  three  kinds,  viz,  fee  fimple  abfolute,  fee  fimple  couditionall,  S65.  U  sor. 
aad  iee  fimple  qualified,  or  a  bafe  fee  (5).     But  the  more  genuine  ^-  ^?^'^ 
sad  apt  divifion  were  to  divide  fee,  that  is,  inheritance^  into  three  ^  h  4  4^ 
puts,  viz.  fimple  or  abfolute,  conditionnll,  and  qualified  or  bafe.  Vdix  8  H.  4. 15/ 
tbisword(fimple) properly  exclndethbothconditiens and  limitations,  18  H.  8.  5.  bj 
that  defeat  or  abridge  the  fee.    •  Hereby  it  appeareth,  that  fee  in  ^'  Aff.  33. 
im  legal!  undeHlandiog  fignifieth,  that  the  land  belongs  to  us  and  ,3' j.^?'  ^ 
osr  hdres,  in  refpedt  whereof  the  owner  is  faid  to  be  ieifed  in  fee ;  ^  £"  3^  ^g^ 
and  in  this  fenfe  the  king  is  faid  to  be  feifed  in  fee.     [b]  It  is  alfo  9  £.  4. 18. 
taken  as  it  is  bolden  of  another  by  fcrvice,  and  that  belongeth  ooely  16  H.  7.  4. 
to  the  fubjedl ;  Item  dicitvrfeodum  aliomodo  ejus  qui  ahumfeoffat^  et  ^^  ^'  ^  ^^ 
fwd  qKis  tenet  ab  edioj  utjijit  qui  dicat,  talis  tenet  den^  totfeodaper  ^"j|  m^%, 
fimtvummUitare.  And¥\£i&[&iihfPotcrituHustenere  in feodo quoad  12  cL  4.  3. 
fircitia,/cut  dominus  capitalis,  et  non  in  dominico ;  aliis  infeodo  et  do^  15  G.  4.  8.  !>▼• 
mtco,  etnon  in/ertitio,Jicut  liberi  tenens  alicujus,    [c]  And  there-  ®EI  259,  t53, 
fore  if  a  firanger  claim  a  feigniory,  and  difireyne  and  avow  for  the  l^o^^^^  ^<pt^ 
fervice,  the  tenant  may  plead,  that  the  tenancy  is  extrafeodum^  SfC,  ^afe  ©f  a  p«rfoa 
of  him,  (that  is)  out  of  the  feigniory,  or  not  holden  of  him  that  which  hath  a 
claimeih  it;  but  he  cannot  plead  extra  feodum^  ^c,  unlefie  he  take  qaalified  fee^ee 
the  tenancy,  that  is,  the  fiate  of  the  land  upon  him.     Of  fee  in  the  ^  ^^^  ^'^^^  ^^ 
fiift  kait  our  author  treateth  in  this  firft  booke;  and,  as  It  is  talien  «  y^^'^  ^^  ^^ 
in  the  fecond  fenfe,  in  his  £Kond  booke ;  and  of  the  third  you  iball  [^  Bt^a,  lib. -4. 
read  in  our  anthor,  Se&,  13.  643,  C44,  €45.  and  plentifully  in  our  fo.  863. 

books  quoted  in  the  margeot.  Flct.lib.5.cap.5. 

^  ^  Brit  ib.«od  jor. 

[c]  fk  AC  p.  4.    IS.  AC  38.      IS  iL  3.  tit.  Hon  de  fon  fee,  28.    28.  AIT.  41.     7  H.  4.  39. 
9 a  $.  t    (9.  Cow  SO.  &  34.  b.  S.  Init  S96.  Cro.  Jam.  127.  Hob.  108.  Dear.  Plac.  13S;  S16.) 

**  Terres  ou  tenements.^  Here  it  is  to  be  obferved,  that  a  man  may 
have  a  fee  fimple  in  three  kinds  of  hereditaments,  (6)  viz,  realf, 
peHbnall,  and  mixt.  Reall,  as  lands  and  tenements,  whereof,  our 
aathor  here  fpeaketh.  Perfonall,  as  king  Edward  the  firfi^  in  Hot  p«t« 
the  thirteenth  yeare  of  his  raigne,  concejjit  Edhiitndb  fratri  fno  JJ  ^•^* 
chariffinipy  quod  ipfe  et  hceredesfui  knkeant,  ad  requ^onem/itam,  in  ^J^^  j^'  ^5  j 
[•ft  ^i^ctfnccuiarid  nojtrd  et  hccredum  nofirorun^  jvjiiciorios  adpladta 
L  •  i  fore/lanttn^  quas  idem  f rater  nqfier  habet  ex  dono  ddmini 
regis  Hennci  patns  nojlrij  fecundum  qUif.  forget  tenenct,  SfC.  In 
this  cafe  the  grantee  and  his  heires  had  a  perfonall  inheritance  in 
^QAlfiag  of  a  requed  to  have  letters  patents  of  commiffion  to  have 
jufTices  aiugned  to  him*  to  heare  and  determine  of  the  pleas  of  the 
fbrrefis,  and  concerneth  neither  lands  or  tenements!  And  fo  it  is 
if  an  annuity  be  granted  to  a  man  and  hb  heires,  it  is  a  fee  fimple 
perfonall:  (i)  et  Jic  de  fimUUnts,  And  lafUy,  hereditaments  mixt 
both  of  the  realty  and  perfonalty.  As  the  abbot  of  Whitbye  in  ilae 
losnty  of  Yorke  having  a  fioma  of  the  gift  of  William  of  Percie 

'  founder 

(5)  See  the  Iktoe  diirifion  of  fee  in  lo*     Hardr.  147. 
Co.  97.  b.     ».  Inft.  06.     Vaugh.  arv        (6)  For  the  extent  of  the  word  i5#r/<ft«- 
s.  lu  Raym.  114$.  and  for  infhtaces  of  a    ment,  and  the  difference  betweexi  1^01  and 
qualified   fee,    fee  poft.  tj,    Plowd.  SST*     tenement,  fee  poft.  6,  a« 
i».Co.97.  7S.4,xs,a.    Cro.  Ch.439.        (i)  [SeeN.  »•] 
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foander  of  that  abby,  and  by  th^  charters  of  king  John  and  o^ 
Ro.  Pat  an.  Other  his  progenitors,  king  Henry  the  third  did  grant  ahbaii  «# 
'47H.3.  Itin.  conventui  de  Wkitbye^  qubdipji  et  eorum  Juccejjbres  in  perpetuum 
?'^"'"fr  ®?'  Aaheani  viridariosfHos  propriosdelibertatefudde  IVkitlnfe  eUgend^ 

de  c(rtero  in  pleno  com,  Eburum^  praut  tiuris  cji^  ad  rvfponfioncs  et 
prctfentationtsfaciend'dt  tran/grfj/ionibus,  quas  amodbjieri  contingeC 
de  venatione  ititrajnetaiforeJiiefwB  de  Whitbyej  quam  habeni  txdtm^ 
tione  Willi,  de  Percey  etAlani  de  Perceyjilii  ejusy  tt  redditione  ei  coJi- 
cejfianedominijohannis  quondam  regis Anqliee  patrit  ru^ri^  et  confirma* 
tione  nqfird,  coram  jujliciariis  nq/tris  itineranti^ut  adplacitaJoreftK 
in  partibus  illis  et  nan  alibi ^Jicut  viridariiforeftx  no^ra  hujufmodi  re* 
J^n/ione$  et  prttfentationesfacere  debent^  et  con/uevcrunt,  Etji  con- 
tingat  aliquos  forenfecoBi  qui  nonfunt  de  libertate  praedi6torum  abbaiif 
et  conventh,  tranfgrejfhnem  facere  de  venatione  intra  tnetasjor^tm 
fradidce^  quos  prttdiHi  viridarii  attachiare  non  poffunt^  Volumus  et 
concedimus  pro  nobis  et  hctredibvs  nojlris  quod  hujyjmodi  tran/greffi/ref 
perjujliciariosforeficc  nofirct  ultra  Trcntam  attacMentur,  ad  prctfcnta* 
tionem  viridariorum  prwdift,  ad  refpondendum  inde  coram  jujljciariis 
nq/tris  itinerantibus  ad  placitaforc/tce  nqftras  in  partibus  illis^  dim  ihid, 
ed  plamtandum  venertnt  prout  Jecundum  ajybm  et  confuctudinem 
forefim  nq^rct  fuerintfaciend*.  Which  charter  was  pleaded  apon  the 
claime  made  by  the  abbot  of  Whitbye  before  Willoughby,  Hunger- 
ford,  and  Hanbury,  jullices  in  eire  in  the  forreft  of  Pickering,  which 
eirc  began  anno  8  E.  3.     And  thefe  before  them  were  allowed* 
And  when  the  king  created  an  earl  of  fuch  a  county  or  other  place, 
(t.  Co.  53.)        to  hold  that  dignity  to  him  and  his  heires,  this  dignity  is  peifonall, 

and  alfo  coneerneth  lands  and  tenements.    (2)  But  of  this  matter 
more  fhall  be  faid  in  the  next  Chapter,  Sed.  14.  and  15. 

•Prtft.  lib.  4.  "  Et  ejt  appel  en  Latin  feodum  Jimplex,  quia  feodum  idem  ejt  qubd 

«p.  9.  fo.  963.  tt  hcereditas,*'    Here  Littleton  himfelfe  teachech  the  fignitication  of 

flr  79 *^''**  feodum^  according  to  that  which  hath  been  faid,  which  only  is  to  be 

lor  iiiterpreta-  .applied  to  fee  finiple  pure  and  abfblute.  And  this  and  all  his  other 

lion ofwordf  and  interpretations  of  words  and  etymologies  throughout  all  bis  three 

etymologics,vid  bookes  (wherein  the  lludious  reader  will  obferve  many)  arc  per- 

116  U9^i^^  fpicuous  and  ever  per  notiora,  et  nunquam,  igny turn  per  igtwtivs'^  and 

154. 164.*  174!  ^^^  ^^^  neceflary,  for  ignoratis  tertninis  ignoratur  et  an. 

4^.  186.  194.  204.  254. 267,  268.  332.  337.  424.  520.  592.  645.  689.  733. 

Brad.  lib.  2.  ''  Sintplex  idem  eft  qubd  legitimum  velpurum*'    Hereof  he  treateth 

cap.  39.  fo.  92.  onely  in  this  place.    And  Littleton  faith  well,  that  fmplex  idem  tft 

^^'  \^^'  *'  y^<^  purum,     Simplex  enim  dicitur  quia  fine  plicis ;  et  purum  dieitur^ 

^'    jV   -  yoJ  eft  merum  ct  folum  fine  additione.  Simplex  donatio  et  pura  eft^ 

cap.  8.  *  *    "  ^^^  nulla  addita  eft  conditio  ftvc  modus ;  ftmplex  enim  datur^  qubd 

jjraa.  lib.  2.  ^ullo  odditamcnto  dattir, 
cap.  5.  &c.  Ikltt.  cap.  31.  . 

Fleta,1ib..'5.ca.3.  .  ^«  Hareditas  kgitimavelhctreditos pura,^  And  thertfoK  it  is  well 
Ptowd.  58.  b.      £^^^  quhd  donationum  alia  ftmplex  et  fura^  qua  nuUojurc  dviii  vd 

natural  cogente^  nuUo  precedente  metufoel  intervenienity  et  merdgra* 
tuitdque  liberalitate  donantis  procedit^  et  ubi  nuUo  cafu  velit  donator  ^ 
adfe  reverti  quod  dedit ;  aUafub  modoy  conditioner  vel  ob  caufam,  m 
quibus  cqfibtts  non  propria  ftt  donatio,  cum  donator  id  adfe  reverti  , 
velit y  fed  quadam  potiusfeodalis  dimi/lio;  alia  abfoluta  et  largai  aHm  ^ 
ftri&a  et  coardata,  ftcut  certis  fueredibytSg  quibufdam  ^fucceffione  ^ 

exd^^, 

(2.)  Therefore  fuch  digiuty  has  been  adjudged  to  be  intailable  withia  the  ftitttte 
ds  dm$*    Sec  poll.  20.  a. 


Idb.  1. :  Of  Fee  finiple.     .  Sed.  I. 

acbf/by  SfC,  And  therefore  feeing  fee  iimple  is  k($redjiai  Ugitima 
I  ce/  pw,  it  plaiDly  confimieth  that  the  diviiion  of  fee  ii  by  his  au- 
thority rather  to  be  divided  as  is  aforefaid  than  fee  fimple.  And 
be  laith  well  in  the  di«jun6live,  Ugitima  vel  ptira^  for  every  fee 
fimple  is  not  i^itimwn.  For  a  diUeifor,  abator ,  intruder,  ufurper^ 
^-c.  have  a  feefiuiple,  but  it  is  not  a  lawfull  fee.  So  as  every  man 
tbat  hath  a  fee  fimple,  hath  it.  either  by  right  or  by  wrong.  If  by 
right,  then  he  hath  it  either  by  purchafe  or  defcent.  If  by  wrong. 
then  either  by  dilfcilin,  intrufion^  abatement,  ufurpation(3),  ^c.  In 
this  Chapter  he  treatcth  onely  of  a  lawfull  fee  iimple^  and  divideth 
the  fame  as  is  aforefaid. 

**CarJi  komepurckqfc."  Perfons  capable  of  purchafe  are  of  two  Perfownipable 
forts,  perfons  natural  created  of  God,  as  I.S,  I,N.  ^c,  and  perfons  ©f  pwchaie. 
incorporate  or  politique  created  by  the  policy  of  man<and  therefore 
they  are  called  bodies  politique);  and  thole  be  of  two  Ibrts,  viz.  ^bo  ba? r  ubi- 
«ihcr  fole,  or  aggregate  of  many :  again,  aggregate  of  many,  either  }}}y  '^f?"Il. 
of  all  perfons  capable,  or  of  one  perl'on  capable,  and  the  relt  inca- 
pable  or  dead  in  law,  as  in  the  Chapter  of  Difcontinuunce,  Sedl»  655, 
ihall  be  ihewed.  Some  men  have  capacitie  to  purchafe,  but  not  abi« 
litie  to  hold:  fome  capacity  to  purchafe,  and  ability  to  hold  or  not  11  £!>>• 
to  hold,  at  the  eledion  of' them  or  others:  ibme,  capacitie  to  take  ^**u***\^ 
sod  to  hold:  fome,  neither  capacitie  to  take  nor  to  hold:  and  J/ 9^^*      * 
fome,  fpecidlly  difahled  to  take  fome  particular  thing.  7  £.  4.  ^9. 

If  an  alien  Chriftian  or  infidel  purchafe  houfes,  lands,  tene-  (l.  Ro.  AJbu 

f2  i-i  ments,  or  hereditaments  to  him  and  his  heires,  albeit  ht  can  ^^•) 
*J   have  no  heires,  yet  he  is  of  capacitie  to  take  a  fee  fipiple  (1) 
but  not  to  hold  (2).     For  upon  an  oiiice  found,  the  k^ng  (hAll  have 
it  by  his  prerogative  (3),  of  whomfoever  the  land  is  holden  (4.)  And 
,  fo  it  is  if  the  alien  doth  purchafe  l^nd  and  die,  the  li^w  doth  call 
the  freehold  and  inheritance  upon  the  king  (5).     If  an  alien  pur-         ^ 
chafe  any  edate  of  freehold  in  houfes,  l^nds,  tenen^ents,  or  heredita-    , 
meats,  the  king  upon  oOice  found  Hiall  have  them.    If  an  alien  be 
nuide  a  denizen  and  purchafe  land*  and  die  without  ifiue,  the  lord  ^  ^jf^-  ^-  ^*  - 
of  the  fee  fliall  have  the  efcMt,  ^nd  .not  the  king.     JJut  as  to  a  *^'*  ^»-  *»•  .      ^ 
leafo  for  ye^es,  th^re  is  a.divcrfitie  bet>yeene  a  leafe  fpr  yeares  of 
a  houfe  for  the  habitation  of  a  merchant  ilranger  being  an  alien, 
^hofe  king  is  in  league  with  ours,  and  a  leale  for  yeares  pi  lands,  5.  Miir.  Br.  tit.  • 
meadows,  paftures,  woods,  and  the  like.     For  if  he  take  a  leafe  l>«»i^n. ««. 
for  yeares  of  lands,  meadows,  ^c.  upon  office  found,  the  king  iball 
We  it  (6),     But  of  a  houfe  for  habitation  he  may  take  ^  leafe  for 
jearesas  incident  to  commerce;  for  without  habitation  he  cannot 
merchandize  or  trade  (7).     Bnt  if  he  depart,  or  relincjuini  the 
realme,  the  king  Hiall  have  the  leafe.     So  it  is  if  he  die  poHeiled 
thereof,  neither  his  executors  or  adminiilrators  Ihall  have  it,  but 
(he  king  (8) ;  for  he  h^d  it  only  for  habit4tipn  as  pepelfary  to  bis 

trade 

(3)   For  the  diiTefence  between  (lich  (4)  [Ser  N.  6.] 

elbtcs  by  wcon^,  fee  poft.  277.  a.  and  that  (5)  See  in  Wowd.  229.  fcvcal  cafea,  in 

tbev  cannot  be  fatd  to  be  by  purchafe,  fee  which,  for  a  like  reafon^  the  kin^is  in  titled 

(Oft.  5;  b.  &  i8,  b.  without  office. 

(6)  Accord.  7,  Co«  Calvin*s  cale,  Dy; 

[^'  b.]  ,  b.  in  niarg» 

(I)  [See  N.  3.]  (7)  [See  N.  7.] 

'^   ""     "     -  -     [SceN.S.J 


(2)   [SceN.4]  (8) 


Ba 


Lib.  1.      Cap.  !•      -   O^  Fee  fiifnj)lc.  Se&;.  i'. 

tradtt  or  tnunqtie«  antS  t(bt  for  the  benefit  of  hit  exeentor  or  admt- 
Pafeh.  !t9  Elii.  tiiilrator.  JBut  if  tbe  alien  be  no  ttierchaut>  then  the  king  (hall  ha 5re 
in  Sir  James  t)ie  leafe  for  yeares,  albeit  it  were  for  hite  habitation  (9);  and  fo  it 
Sr Aff.*^*l*k  18  if  he  be  an  alien  enemie.  And  all  this  was  fo  refolved  by  the 
49  £.  5.^11/  ju<^§^  aiTembled ^together  for  that  porpofe  in  the  cafe  of  fir  James 
(5.  Co.  5«.  b;)     Croft,  Pafch.  129  of  the  raigne  of  queene  Elizabeth.    Alfo,  if  a 

man  commit  felony,  and  after  purchafe  lands,  and  after  is  attaint- 
ed, he  bad  capacitie  to  purchafe,  but  not  to  hold  it ;  for  in  that  cafe 
the  lord  of  the  fee  (hall  have  the  efcheat  (10);  and  if  a  man  be  at- 
tainted of^lony,  yet  he  hath  capacitie  to  purchafe  to  him  and  to 
Magna Chftftif  his  heirea,  albeit  he  can  have  no  heire,  but  he  cannot  hold  it;  for 
cap.  96.  iQ  that  cafe  the  king  (ball  have  it  by  his  prerogative,  and  not  the 

d   idlj^^vlfii^*  ^^^^  ^^  ^^^  ^^*  ^^^  *  ^^^  attaintea  hath  no  capacitie  to  purchafe 

^  J    ^*     *  (being  a  man  civilitermortuusj  but  onely  for  the  benefit  of  the  king, 

13E.  1.  cap.  33.  no  more  than  ttte  alien-nee  hath.     If  any  fole  corporation  or  ag- 

t5  It  *.  cap.  5.  gregate  of  manyj  cithe;-  ecclefiadicall  or  temporall  (for  the  words 

S  FJ^  ^■P/^'  of  the  ftatnte  bejf  quh  religiofus  vel  alius)  purchafe  lands  or  tene* 

S  vCs!^  ments  in  fee,  they  have  capacitie  to  take  but  not  to  retaine  (unleflc 

Afl*.  486.  ^hey  have  a  fuf¥icient  licence  in  that  (1 1)  behalfe)  ;  for  within  the 

f9.  Afl*.  p.  17.  veare  after  the  alienation,  the  next  lord  of  the  fee  may  enter ;  and' 

trit,  fo,  31  if  he  doe  not,  then  the  next  immediate  lord  from  time  to  time  to 

rieta,  iM>.  3i  jj^^^^  ^^^  ^  yeare ;  and  for  default  of  ail  the  mefne  lords,  then  the 

^9£.  2.  tit.  k^^  ^  loLve  the  land  fo  aliened  for  ever,  which  is  to  be  underftood 

Vill.  34.  pf  fuch  inheritance  as  may  be  holden.   But  of  fuch  inheritances  as 

f9&3.  Ibid.  IS.  are  not  holdeu,  as  villeines,  rent  charges,  commons,  and  the  like, 

i\?^<f '  9*  ^®  ^^^9*  ^^^  h^LVt  them  prefenlly  by  a  favourable  inierpretatioii 

19H.6.63.65  of  thelTatute.    An  annuity  grannted  to  them  is  not  mortmainey 

3  £.4.14,      '  becanfe  it  chargeth  the  perfon  only.    Some  have  faid  that  it  is 

19  £.  3.  (Called  mortmaine,  manus  mortua,  quia  pojjhjlio  eorum  e/2  immortali^ 

*^o""- ^'  putniis  pro  poffeffioney  ct  mortifdpro  immortally  and  the  rather,  for 

19  H  6  63  ^^^^  fy  ^^     ^^^  ^     iiatutes  of  the  realme,  all  eccleiiaftical  perfons 
<Plowd.W  a.)  *re  retrained  to  alien.    •  Others  fay  it  is  called  manus  mortua  per 

7  £.  4(  14.  antiphrtyiny    becaufe  bodies  politique  and  corporate    never  j^ie, 
»  PI.  Com.  193,  Odlers  fey  that  it  is  called  mortmaine  by  rcfemblance  to  the  hold- 

in  Wroteflye*!  j^g  ^f  ^  jjj^^/g  jj^^^  ^y^^^  j^  j.^jy  ^  ^^^  f^j.  ^jj^^  ^it  then  holdeth 

l!e*ftatut.  dt       ^^  Ictteth  not  goe  till  he  be  dead,    Thefe  and  fuch  others  are 
Keligiofis.  framed  out  of  wit  and  invention ;  but  the  true  caufe  of  th^  namei^ 

1}^. )..  fit  ^      and  the  meaning  thereof,  was  taken  from  the  effeds,  as  it  is  e.x« 

preflTed  il^  the  ftatute  itfelf,  per  quod  qumXcrvitia  ex  kujvfmodifeodi^ 
debentur-.  it  qyw  ad  de/en/ionem  regni  ab  initio  provi/afuenmty  i«- 
debits  fubtrahunturi  et  cupitaks  domini>fchaetaifuas  amittunty  fo 
as  the  lands  were  feid  to  come  to  (]ead  hands  as  to  the  lords,  fo^ 
that  by  alienation  in  mortmaine  they  loft  wholly  their  efcheats, 
and  in  effeft  their  knights-fervices  for  the  defence'  of  the  realme, 
wards,  marriages,  reliefes,  and  the  like ;  and  therefore  was  called 
'  1^  dead  band,  for  that  a  dead  hand  yeeldeth  no  fervice. 

^  I  paiTe  over  villeins  or  bondmen,  who  have  power  to  purchafe 

lancb,  but  not  to  reteyne  them  againil  their  lords,  becaufe  youllial\ 

reade  at  large  of  (hem  in,  their  proper  place  in  the  Chapter  of  Vil^? 

jenage. 

(Cr^  Ja.  3fa,         An  infant  or  eitiiei'  (whom  we  call  az^  that  is  under  the  c^e  of 

i.U0.Abr>7^1.)  4i  yearesr)  hath,  without  confent  of  any  other,  capacity  to  purchafe^ 

for  it  is  intended  for  his  benefit,  and  at  his  full  age  he  may  either 

(9)  [See  N.  9.]  (u)  A$  to  this,  fee  poft.  qS,  a* 

(10)  [Sec  N.  10. J  ^  ^       w       ^ 


Lib.!.  Of  Eee  fiittj^Ie.  $%&.!. 

i^pvfe  ihermnte,  «jld  p«rM  il,  or  witbMl  itafi**^ 

^Ntm  or  diftigtee  to  the  purchale ;  and  fo  may  his  faeiiei  afUr  him, 

if  he  agreed  not  thereonto  after  his  fall  age. 

A  man  of  Don«fiMie  meaioiy  may,  witboat  the  confeat  of  aiiir  t 

4^er,  porchafe  lands,  but  be  bimfelie  (la)  cannot  waiT^il;  bat  if 
kn  die  in  his  madaefi^y  of  i^ter  his  memory  recover,  widioutagre*- 
aaenl  thereunto,  his  heire  may  waive  and  diihgM  to  the  Itata^ 
withontanycaafe  ihewed ;  ^nri  fo  of  an  Ideot.  But  -if  the  man  of 
Bon-fane  memory  recover  his  memory,  and  ilgrec  nnloaty  it  is  uli^ 
/avaydabk. 

If  an  abbnt  pnrchafe  lands  to  liim  and  his  fncceflbia  %ilhmil  tbo 
coofent  of  hie  convent,  he  himi'elf  cannot  waive  it,  hut  his  fiiccefiblr 
may  upon  juft  caofe  Aiewed ;  lis  if  a  greater  rem  ware  rdsrvad  4S  Aff.  p.  IS.  r 
therenpon  Uian  the  value  of  the  land^  or  the  like ;  but  he  cannoi 
vvnive  it  nnleffe  it  be  upon  juil  caiife,  etjic  deJImiUbtUj  proiatvs  "UhkB.  IK*. 
eevUfiig  fkce  ftoudHioHem  mcliorare  pot^,  dctmorttrt  ntfuit^    And  fc.lt.*  Si. 
in  aDotntjT  place  he  faith,  fjl  enini  ecclefid  ejiy'dttn  cokiitioiiis^ 
.  •^' que  fun^tur  vice  nmorui,    fiat  no  fimile  holds  in  every 

{,3*    ^J  thing,  according  to  the  ancient  faying,  Nullum  Jimile  qualMr 

fedihtu  cmrrit  [a].    An  hermaphradtte  may  purehaie  according  to  ['*]  ^  ^  ^  ^^ 
tiiatfexe  which  prevailetfa.     A  feme  covert  cannot  take  any  thing-  ^g  h.^6.  a 
#ftfte  g^ftof  her  httiband(i),  bat  is  of  capacity  to  purchafe  of.  9£.  3. 90. 
«Cbers  without  the  confent  of  her  hafband.    And  of  this  opinion  was  15  £.4.  fbl.i.  b. 
IMtktm  in  onr  books,  and  in  ibis  book,  Se£l.  67%  bnt  bar  fauibaDd  ^7  H  8.  «4. 
amy  (filagree  thereunto,  and  deveft  the  whole  ettate;  bnt  if  he  ^^  iisT  b  ) 
neither  agree  nor  difagree,  the  purchafe  is  (2)  good;  but  after  hi^    *     '      '   '^ 
itsathf  albeit  her  huiband  agreed  thereunto,  yet  (he  mny  witkout 
any  Gaufeto  be  ailedged  waive  the  fame,  and  fo  may  her  heires  alfoi 
if  after  the  decaafe  of  her  hafband  ihe  herfelfe  agreed  not  theremxto. 

[b]  A  wife  (uxor)  is  a  good  name  of  purchafe,  without  a  CMfttaa  r^i  /^  q^^^  ^^ 
name;  and  fo  it  is  if  a  Chriitian  name  be  added  and  miftaken,  at  purchafe. 
£m  f or  Emelpnyiirc.ioT  utile  per  i/wt tie  non  vitiatur.  But  thequeenCy  sH-4.  25. 
t^  conibrt  of  the  king  of  England,  is  an  exempt  perfon  from  the  \}L%  «« 
king  by«the  common  law,  and  is  of  ability  and  capacity  topnrekafe  ^  x^f'  ^b.' 
imd  grant  without  the.  kii^.  Of  which  fee  more  at  large^Se^^.'^soo.  30  £  3.  18. 

F.N.B.Or.  «.    l.Aff.  11.    nH.*.33.    »E.4.49.    l«K.n;    Ettoppel  2S1. 

[c]  The  pariihioners  or  inhabitants,  or  probi  kmmeB  Of  Dale  fc]  12  H.  7. 8« 
^),  nr  the  chorcbwardens,  are  not  capabk  to  purchafe  Iand4  5  l»«t  ^^  ||-  ^-  ^^-^ 
goods  tliey  are»  nnlelTe  it  were  in  ancient  time  when  fueh  graale  .^  iiin'^^.) 
were  albwed  (4),  '  r  t      r 

[d]  An  anciedt  grant  by  the  lord  U>  the  oomabHiers  in  fueh  a  [''J  5|E.  3. 
wMle,  that  a  Way  leading  to  their  common  iliould  not  be  Or&it«t(ked<  r^H'  g^  *     *  < 
waa  good ;  but  otherwife  it  is  of  faeh  a  grant,  at  this  day  [e].   A»i  5.  co.  69') 

lb  in  ancient  time  a  grant  made  to  a  lord^  ct  k9mmiiiu$}ui^9  torn  [e]  33  £.  J.    " 

kiferis  qudm  nativisy  or  the  like,  whs  g^d  ;  bnt  Uicy  are  not  of  «^«"***-       .* 

capacity  tn  porchafe  by  fuch  a  name  at  this  dajr.     But  yet  at  this  J^  ^|  ^• 

day  if  the  king  gr^nt  to  a  mafii  to  have  the  goods  and  chattels  de  ^^'^  ^   ^^ 

kimtnUntsfuis,  or  de  teneniilnisjuie^  or  de  r^entibw  ritfrufmfdim^  54.  m,  p.  u. 

4-4?.  ilis-good;  for  there  tbey  are  n«»l^  named  as  imrcbdersartokersi  40.Air.p.2i«  . 
^                                                                                           but 

(12)  [See  N.  11.]  by  the  crown  pr^^mimhKf  di  IJHiqgtoti, 

\  )   [Sec  N.  12.]  landcring  a  rent.  . 

\t)   Ace.  p<^ft.  3;6.  a.  U)   [See  N.  13.;} 

^'^  Se*  ifi  JDy.  100.  the  aft  afa  gum^       }       ' 

m  4 
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but  for"«notb«r. man's  benefit,  who  bath  capacitj  ib  fmrchafeor 
If]  BTaa.Iib.4.  t^ake  [f],  And  regularly  it  is  reqoifite,  that  the  purchafer  be  named 
^*r*-  ^'J^  ^'  by  the  name  of  baptifm. and  his  fumame^  and  thatfpeciall  heed  bee 
m !^SE  afra'  ^^°  ^^  ^^®  name  of  baptifm ;  for  that  a  man  cannot  h»ve  two 
id  E.  3.  43.  flames  of  baptifm  as  he  may  have  divers  fumames  (5).  [g]  And 
96.  Aff.  61.  it  is  not  fafe  in  writs,  pleadings,  grants,  &c.  to  tranflate  furnames 
JO.  Air.  16.  JQto  I^tin.  As  if  the  furna^me  of  one  be  Fitzwilliam,  or  Williamfon, 
39  E  3*  17.'  *^  ^*  tranflate  him  FUins  IFilii.  if  in  truth  his  father  had  any  other 
5  H.  6.  35.'  Chrillian  nam|^  than  William,  the  writ,  &c.  (hall  abate ;  iot  Fitz- 
19  H.  6.  «.  William  or  Williamfon  is  hisfurname,  whatfoever  Chriftian  name. 
50  H.  6.  1.  his  father  had,  therefore  the  lawyer  never  tranflates  fumames, 
11  H  4  ^r*  ^^^^  ^^^  ^"  ^^^^'  ^^f^^>  though,  the  name  of  baptifme  be  miAaken 
01.4.  t9.  '  '  (^'  ^^  ^^  ^^^  beloreput  of  the  wife),  the  grant  is  good. 
5EL4.  46.  65.  14  H.  7.  11.  tO  Flis.  Dm  959.  8  £3. 436.  SO  E.  3.  S5.  lH.4.5. 
SU.6.t6.  19H.6.  S.  34  H.  6. 19.  5 £.4.  55.  fTH.  8.  11.  lH.5.5.  18E.3.5t. 
97  £.  3.  8^.  9  E  3.  437.  7  H.  6.  99.  9  H.  5.  9.  f/r]  40  £.  3.  99.  FiUwilliam.  94  E.  3.  64. 
Filziohn.  39  £.3.  94.  Fitirobert.  97  £.3.  85.  tit.  grant.  67.  18  £.3.  93,94.  18E.4.  8.  b. 
14  H.  7.  31,  39.  13  £.  4.  8.  5  £.3.  Vouch.  179.  37  £.3.  85.  where  the  proper  name  is 
laiiUkeii.  (6.  Co.  65.    la  Co.  139.  b.    ITob.  89.    9.  Ro.  Abr.  44.    Mo.  939.) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where  hie 

name  is  Henry,  to  George  bifliop  of  Norwich  where  his  name  is 

John,  and  fo  of  an  abbot,  &c.  for  in  thefe  and  the  like  cafes  them 

can  be  but  one  of  that  dignity  or  name.    And  therefore  fueh  a 

srant  is  good,  albeit  the  name  of  baptifm  be  miitaken.     If  by 

licence  lands  be  given  to  the  deane  and  chapter  of  the  holy  and  in* 

divided  Trinity  of  Norwich,  this  is  good,  although  the  deane  be  not 

named  by  his  proper  name,  if  there  were  a  deane  at  the  time  of  the 

grant;  but  in  pleading  he  muil  ihew  his  proper  name.    And  fo  on 

the  other  fide,  if  the  deane  and  chapter  make  a  leafe  without 

naming  the  deane  by  his  proper  name,  the  leafe  is  good,  if  there 

vere  a  deane  at  the  time  of  the  (6)  leafe;  but  in  pleading,  the 

proper  name  of  the  deane  mnfl  be  f hewed ;  and  fo  is  the  booke  of 

18  E.  4.  to  be  intended;  for  the  fame  judges  in  13.  E.  4.  held  the 

^rant  good  to  a  maior,  aldermen,  and  commonalty,  albeit  the  maior 

was  not  named  by  his  proper  name ;  but  in  pleading  it  mud  be 

fbewed,  as  is  there  alfo  holden  (7).    If  a  man  be  baptized  by  the 

name  of  Thomas,  and  after  at  his  confirmation  by  the  bi/hop  he  is 

flamed  John,  he  niay  puychafe  -by  the  name  of  his  confirmation. 

Ani  this  was  the  cafe  of  ftr  Francis  Gawdie,  lat«  chiefe-judice  of 

the  court  of  common  pleas,  whofe  name  of  baptifm  was  Thomas, 

and  his  name  of  confirmation  Francis;  and  that  name  of  Francis, 

by  the  advide  of  a)l  the  judges,  in  anno  3§  Hen,  8.  he  did  beare,  and 

m  9911.  9.      s^t^i"  ^^^  >i>  ^^  bis  pufchafes  and  grants  (8).     [h]  And  this  doth 

triefe  936. '       agree  with  oar  ancier«t  books,  where  it  is  holden  that  a  man  maj 

99  K  9.  .         haVe  divirs  names  at  divers  times,  but  not  divers  ChrilHan  names. 

S^Tu.         ^^^  ^^^  court taid,  that  it  may  be  that  a  woman  was  baptized  by 

46  E.  3.  91.       ^^^  name  of  Anable,  and  40  yeares  after  Hie  was  confirmed  by  the 

a  H.  6.  96.        name  of  Donee,  and  then  her  name  was  changed,  and  after  fhe  was 

S4  H.  6.  19.  ,     to  be  nanfMtd  Douce,  and  that  all  purchafes,  &c.  made  by  her  by  the 

\^t  b  ^r  741    F^^  ^^  baptifm  befpre  her  confirmation  remain  good;  a  n^iitter  not 

a4H.7Tii.    '  ^^^^ 

(5}  See  Cro.  Elie.  27.  22a.  n8.     Cn^f    See  21  B.  4.  1$.  }6. 
Jam.  558.  ^  ^  "  (7vi  See  1.  Leon.  J07..  Dy.  85. 

(6)  flut  not  othcrwifc,  |K>ft.  264.  a.    .  (8j  Afc.  2.  Ro.  Abr.  135.  A,  ' 
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■iQck  ill  ttfe,  Aor  rcqtaifite  to  be  pot  in  ure,  bntyetnecdTaty  tobe 
koowne.    [i]  Bat  puKhafes  are  good  in  many  cafes  by  a  knowne  [*]  IT'S*  9.  tf. 
aame,  or  by  a  certaiae  ddcription  of  tbe  peffon  without  either  fur*  !?  ^  |-  ^'* 
name  or  name  of  b^tifoiy  as  lurort  /.  iS.  as  hath  been  faid^  or  prima  ^^  ^  ^  ^^' 
geniiofiw,  orfecMndogenitoJiito^  4"^.  orjiliowau  mnimo  I.  S.  or  pj.  (im.  5«5. 
JeKiori puero^  or  o$m'^u9filiii^  OTjfliatus  I.  <S.  or  onmibtis  UbKriifeu  s^i  R. s.  devif«. 
aBUibu$  of  J.  5.  or  to  the  right  heiret  of  I.  S.  4i  E.  3.  19. 

Coanter-plea  de  TOQch.  4S.     35.  ACl3.      ST  H.  6.  30»    11  £.4. 2.    7H.  4,5.     40  £.3. 9. 
«r  H.  8.    Bro.  Nofme  40.  * 

[it]  But  if  a  man  do  infranchiTt  a  villein  cum  totdfiqucU/udy  that  [^j  16  H.  7. 14. 
if  not  fufiicient  to  infranchife  his  children  borne  before,  for  the  in- 
c^aioty  of  the  wordye^u^^.     [/]  But  regularly  in  writs,  the  de-  [0^E*3*43r. 
mandant  or  tenant  is  to  be  named  by  his  Chriilian  name  and  far-  ^  ^-  ^v  M- 
name,  onlelTe  it  be  in  cafes  of  fome  corporations  or  bodies  poli*  ^|  ^  ^'  ^^ 

r^  t  -I       MA  bailard  having  gotten  a  name  by  repatation  may  [a]  59  £.  5. 

13*  ^vl  purehafe  by  his  reputed  or  knowne  natne  to  him  and  his  11.  f4. 
heiresy  although  he  can  have  no.  heir  but  of  his  body.     A  man  ^'^  ^^*  ^-  4^ 
Qiakesa  leafe  to  B.  for  life,  remainder  to  the  elded  iflue  male  of  B.  f^'^f'  ^g* 
and  the  b^res  males  of  his  body.     B.  hath  iiTue  a  baftard  fon,  he  ' 

ihall  not  takenhe  remainder,  becaufe  in  law  he  is  not  his  iflue;  for 
fni  fx  damnato  coitu  nafcuntwr  inter  liberoi  mm  computentvr.    And 
'  as  Littleton  faith,  a  bailard  is  guafi  nvllittsJiliuM,  and  can  have  no  Vide  Scfl.  lig, 
pame  of  reputation  as  foone  as  he  is  borne,  [b]     So  it  is  if  a  man  W  So  it  wa« 
make  a  leafe  for  life  to  B.  the  remainder  to  the  eldeft  iflue  male  of  ^*2j7*p;  ^'.^ 
J5.  to  be  begotten  of  the  body  of  Jii«e  S.  whether  the  fame  iflue  be.  BccT'de  w«i!i, 
legitimate  or  illegitimate.    B»  hath  iflue  u  baliardon  the)>ody  of  for  land  in  Puit« 
JffneS,  this  fonne  or  iflue  fliall  not  take  the  remainder;  for  (as  it  ington  ia  com. 
hath  been  Daic^by  the  name  of  iflue,  if  there  had  beep^  no  other  ^^^P- 
WQxds,  be  could  not  take ;  and  (as  it  hath  been  alfo  faid)  abaflard  ^^{^^'^^ 
cannot  take,  but  after  he  hath  gained  a  name  by  reputation,  (1)  ^t   '  55  * 
that  he  is  tbe  fonpe  of  B^  &c.  [c]    And  therefore  he  can  take  no  Mo.  4S0. 
remainder  limited  before  h$i  bp  born  ;  but  after  he  be  borne,  and  3-  Ko«  Abr«  49^ 
that  he  hath  gained  by  time  a  reputation  to  be  knowne  by  the  ^*^ 
name  of  a  fon,  then  a  remainder  limited  to  him  by  the  name  of  T^^]  ^  £•  ^ 
the  fon  of  his  reputed  father,  is  good;  but  if  he  cannot  take  the  re-  ^\'  V^  ^« 
ipainder-by  the  qaooe  of  iflue  at  the  time  when  he  is  borne,  Jie  fliall  41  e;  3!  ]({ 
Qever  take  it.    Apd  fo  it  feemeth,  and  (ttr  the  fame  caufe,  if  after  n  £.  5  4f. 
tbe  birth  of  the  iflue  JB.h^d  married  ^^ne  ff.  fo  as  he  becaine  baflard  (fi.  Co.  ^) 
eigne,  and  ha4  a  poflibility  to  inbent,  yet  he  (ball  not  take  the  r^* 
mainder. 

Peifons  defonjied  having    human  fliape  (2),  ideots,  madmen, 
lepers,  deafe,  dumbe,  and  blinde,  minors,  and  all  other  reafonable 
creatures,  have  power  to  purchafe  and  retaine  lands  or  tenements. 
[d]  But  tfic  comqaon  law  doth  difable  fome  men  to  take  any  eftate  f*f]  5  E.  4.  tJ». 
in  fome  particular  things;  as  if  aq  office  either  of  tbe  grant  of  the  oSice  &  officer, 
kpgor  fobje^l  which  concemes  the  ariinjniilration,  proceeding,  or  J?I^-  ^^' 
execution  of  jiiftice,  or  the  king's  revenue,  or  the  commonvvealth,  or  ^^^Unrni^ 
the  interefl,  benefit,  or  fafetie  of  the  fubjed,  or  the  like;   if  thefe  or  fq.  150.  b.  £c 
any  of  ihem  be  granted  to  a  man  tbat  is  unexpert,  and  batb  qo  flcill  Scrpgg't  cai'e, 
l^nd  fcience  to  ^xercife  or  execute  the  fame,  tbe  grant  is  merely  (3)  (^^«>***  ^^S-) 

void,    . 

(9)  Ai  to  nomine  of  perfont  in  writs  .(2)  Who  ought  to  be  deemed  fuch,  (ee 

and  pleadings,  fte  Thelo.  Dig.  Br.  Ori^r.  poft.  7.  b.  ^J.  b.         * 

lib.  3.  and^  ^d  the  Utlc  Jff^mettt  m  (3)  S<e  ace.  Godb.  301.    Hardr.  ip, 

pom.  Dig.  Scrogg's  cafe,  cited  by  lord  Coke  in  Kt^ 

(i;  [See  N.  IH'J  |n*»pn^  is  w  ^'  IJS* 
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(Gro.  Jam.  17.)   Toid,  and  the  partie  Biiiiibled  by  law^  and  ineaptble  b  tak^  tiia 

fame,  pro  cofkmodo  rtgi»  etf&jmii ;  for  anely  tn«a  of lktU»  knowledgty 
aad  ability  to  exercife  the  lame  am  capable  of  the&me^  to  ferve  tba 
MM.40.&41.  king  and  his  l}60ple.  [e]  An  infant  or  minor  id  not  capable  of  an 
£112.  in  tbe  office  of  flewardfhip  of  the  court  of  a  manor,  either  in-poiMien  or 
King's  Bench  reverGon  (4).'*  [f]  No  man,  thottgh  never  fo  (kilfiil  and  expert,  it 
bctMreen^Scam-  capable  of  a jadiciall  office  in  reverfiofi  (5),  but  muft  expaA  untill  it 
(x!ontr»  March.  ^^^^  ^  poflefiioiu  And  fee  ^ed.  378*  where  bargaining  or  giving. 
45.  S.  C  W.  *  of  money,  or  any  manner  of  reward,  &c.  for  offices  there  mention* 
Jo.  310.  Cro.  ed,  ihall  make  fuch  a  pur<!hafer  incapable  thereof;  which  is  worthy 
Car.  «r9.'»55.)'  ^  {^  knowne;  but  niore  wbrthy  to  be  put  in  due  execution. 
If]  ^V  ^-  *•  Some  are  capable  of  certain  thin^  for  fome  fpccial  porpofe,  but 
CoMe's  rTi^.  ^^^  ^  °^^  ^^  ex^cife  fuCh  things  themfeWet ;  as  the  king  is  capable 
(5  &  6  £.  6.  of  an  office,  not  to  ufe  but  to  grant,  &c.  (6) 
C.15.  k  poft.  A  monfter  borne  ^thtn  lawfull  matrimonie,  that  hath  not  huinan 

v^'  «^A  "wp  '^^ipe,  cannot  purchafe,  much  leffe  reteine  any  thing,  [g]  Tbe  fame 
1  H  7  31         ^^'^  ^^  ^  profeffisU  mor^ifatmhy  for  they  are  civUiter  mortui  (7) ; 

iPoft.7.h.s9.b.)  whereof  you  fhall  read  at  large  in  his  proper  place,  Se6l.  ^00. 
V)  Braa.  lib.  5.  fo.  4fl.415.    Britt  eap.  99.  ^9,    ileth.  lib.  6.  cap.  41.     1  £.  3.  9.     44  E.  3. 4. 
3  H.  6.  24.      21  R.  1  jodgemeBt  S63.       7  H.  4.  9.        14  H.  8,  !«.      Doa.  h  Stad.  141« 
Pl.  Com.  fo.  47.    Brit.  cap.  33.    (Poft.  76.  a.) 

**  Purekq/h,*'  in  lAiin perquifitum^  of  the  rtrhtperquir^e,  Utfletdii 
deicribeth  it  in  the  end  of  this  Chapter  in  this  manner :  Itettit 
purchafe  eft  appel  lepojeffion  de  terres  ou  tenements  que  home  ad  per 
Jon  fatty  ou  per /on  ajgreementy  a  quel  pojfejfion  il  n^avient  per  title  de 
difcent  de  nul  defes  dncefters  ou  defes  c^ensy  mes  per /on fait  ieme/nt. 
So  as  I  take  it,  a  purchafe  is  to  be  taken,  when  one  cometh  to  lands 
by  Conveyance  or  titles  and  that  diiVeifius,  abatements,  iatrufionSi 
uiurpations,  and  fuch  like  eflates  gained  by  wrong,  are  not  faid  in 
law  purchaies  (8),  but  oppreffions  and  injuries. 

Note,  that  purcbafers  of  lands,  tenements,  leaf^s,  and  heredita- 
ments for  good  and  valuable  confideration,  fliall  avoid  all  former, 
fraudulent  and  covinous  conveyances,  ellates,  grants,  charges,  and 
TlC\  ft  JQi*.       limitations  of  ufes,  of  or  oat  of  the  fame,  [A]  by  a  (latute  mada, 
cap.  4.  fmce  Littleton  wrote  (9),  whereof  you  ijiay  plainly  and  plentifaUt 

13  Eli*,  cap.  5.  jead  in  myReports,  to  which  I  will  add  this  cafe.  J.  C.  had  a  leafe 
TvSe^s^cafe^'  °^  cdrtaine  lands,  for  60  yeares,  if  he  lived  fo  long,  and  forged  a 
5.*Co.  60.  ^^^  ^^^  9^  years abfohitely,  and  he  by  indenture  reciting  the  forgej 

Gooche's  cafe.  "  leafe,  for  valuable  confideration,  bargained  and  fold  tbe  forged 
6.  C(v  78.  leafe  and  all  his  intereft  in  the  land  to  R.  G.    It  feemed  to  me  that 

1^^*7*4^*^'  ii.  Q.  was  no  purchafer  within  the  (latute  of  <l^  Eliz.  for  he  con-, 
Pafch.'iJ.  Ja.  trafted  not  for  the  true  and  lawfpU  intered,  for  that  was  not 
inter  Jones  pi.  knowne  tfo  him ;  foi'  ihen  |Jerhaps  he  Would  not  have  dealt  for  it,  an4* 
and  fir  Bich.  the  viQble  and  knowne  tearme  was  forged;  and  although  by  gene- 
Grcjohhpm  dcf.  yal  words  the  ^true  intereft  palTed,  notwithftanding  he  gave  no, 
firma  iii^vi-  Valuable  confideratiou,  nor  contraAed  for  it.  And  of  this  opinion 
dencc  al  Jurie.  ^®'®  ^^*  ^^  jw^^ges  in  Serjeants-Inne,  in  Fleet-ftreet, 
[«]  Hil.ifi£.3,^  W  ^^  anciieht  time,  when  a  mantnade  a  fraudulent  feoffement. 
coram  rege  in  it'was  faid,  quhdpo/uit  terram  itlafn  in  lyrigam  ;  Where  brigam  doth 
Thcftur.  fignifie  wrangle,  contention,  or  intricacy,  for  fraud  is  the  mother  of. 

[fc]  37  H.  8.     them  all.  [A]  And  on  the  other  fide,  purcbafes,  eftates,  and  con-., 
«•^^•  traaa' 

(4)  [Sep  N.  xc.]  (8^  Accord,  ante  a.  b.  and  poft.  i9«  K 

(p  [See  N.  ID.]  (9)  For  cafes  of  fmudulent  gifts  befora* 

(6)  See  as  to  this,  Plaw4.  381,  the  \y  £liz«  c.  5.    As  Py«  294..  b.  anil 

(7)  [Sec  N.  17.1  a9S.  ». 
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trads  may  be  avoided,  ^nce  Littktwt  wrote,  l>y  certaitt  a^  of  pat* .  iSElIc  eap.i. 

Hament  againll  nfurie  above  ten  in  the  buinlred,  in  foch  manner  and  ^  ^'*'-  f^* 

forme  as  by  thcfe  a6ts  is  provided;  ^hif^h  iiatutes  are  \»cll  ex-  EadelSJjurr 

ponnded  in   my  books  of  Reports,   which  may  be   read  there*  Claiton't  eacL 

-1   To  them   that  lend  money  my  caveat  is,   that  neither  (Lutw.  sri.) 
£4«  *•  J    diredly  nor  indireAly,  by  art,  or  cunning  invention;  they 

take  above  ten  (i)  in  the  hundred ;  for  they  that  feeke  by  (leight  to  <5.  Co.  09.) 
creepe  out  of  diefe  flatates,  will  deceive  themlielves,  and  repent  In 
the  end. 

*^  Fufciafi  terres!^    Littleton  here  and  in  many  other  placed  landiaqdotte 

puttfth  lands  bat  for  an  example ;  for  his  rule  extendeth  to  feig-  things  to  \m 

Aiories,  rents,  advowibns,  commons,  eftovers,  and  other  heredito-  pu»<kftfod.      . 
xieats,  of  what  kind  or  nature  foeven 

**T«Te,''!r(prra,Land,inthelegallfignification,comprehendetbany  Pl.Com. !€«.*, 
ground,  foile,  or  earth  whatfoever ;  as  meadowes,  paftures,  woods,   '^^^  i^^*  ^  udL 
moores,  waters,  marifhes,  forfes,  and  heath.  Terra  eft  nomen  gen£rd'   J;  ***'  ^^^ 
Itghmtm^et  comprehendit  omnes /pedes  terrct;  but  properly,  terra  di-  Ar"?^it*^^^ 
citur  d  terendoy  quia  vomere  teritiir;  and  anciently  it  was  written   c  £  3.  gea, 
with  a  fingle  r ;  and  in  that  fenfe  it  includetfa  whatfoever  may  be  8  £.  3.  ^7. 
plowed ;  and  is  all  one  witharxwm  ab  arando.    It  legally  includeth  I^!"P  **•  *• 
alfo  all  caftles,  houfes,  and  other  buildings :  for  cailles,  htjufes,  &c^  g^' jj*  •^^ 
confid  upon  two  things,  rtz.  land  or  ground,  as  the  foundation  or  j;ver*47. 
ftru^ure thereupon  ;  fo  as  pafling  tie  land  or  ground,  the^ftni6hird 
or  building  thereupon  pafTeth  therewith.'  •^  Land  is  anciently  called  •Tr.  V  B.  aL 
FUth ;  bill  land  builded  is  more  worthy  than  other  land,  becaofe  it  coram  ^Mf^^ 
is  for  the  habitation  of  man,  and  in  that  refpedb  bath  the  prece-  ^rtiwra^  im 
dency  to  be  demanded  in  the  firft  place  in  a  (2)  praecipe^  as  hereafter  Tb^fwa. 
ihall  be  faid.    And  therefore  this  element  of  the  earth  is  preferred 
before  the  other  elements :  firit  and  principally,  becanfe  it  is  for 
the  habitation  and  relHng-place  of  man ;  for  man  cannot  reft  in 
^nv'of  the  other  elements,  neither  in  the  water,  tfyre,  or  fire.    For 
as  the  heavens  are  the  habitation  of  Almightie  God,  fo  the  earth 
bath  he  appointed  as  the  fuburbs  of  heaven  to  be  the  habitation  of  •     .  « 

man ;  Caium  cceli  domino^  terram  autef/i  deditjiliis  fumtnum :  All  FGiil.  119.  IC 
the  whole  heavens  are  the  Lord*s,  the  earth  hath  he  given  to  the 
children  of  men.  Befides,  every  thing,  as  it  ferveth  more  imme- 
diately or  more  nxeerly  for  the  food  and  ufe  of  man  (as  it  fhall  hi 
iaid  hereafter),  hath  the  precedent  dignity  before  any  other.  And 
this  doth  the  earth  ;  for  out  of  the  earth  commeth  man's  food,  and 
bread  that  ilrengthens  man's  heart,  coi^rpiat  cor  hominis,  and 
wine  that  gladdeth  the  heart  of  man,  and  oyle  that  makes  him  a 
ehetrfull  countenance ;  and  therefore  terra  ol'tm  Ops  mater  difia  ejl^  ^..  ^ 

qma  omnia  hdc  opus  habent  ad  vivendum.  And  the  divine  agreeth 
herewith ;  for  he  faith,  Patriam  tibi  et  mitricem,  ct  matrem,  et  men"  Clirifoft.  Iuml 
fam,  et  domvm  pofuit  terram  Deus,fed<rtjepulchrvm  tibi  hanc  eandem  SO. 
dedit,  Alfo,  the  waters  that  yeeld  fifti  for  the  food  and  fuftenance 
of  man  are  not  by  that  name  demandable  in  a  prcecipe  (3);  but  ihe 
land  whereupon  the  water  floweth  or  flandelh  is  de^  indable ;  as 
for  example^  viginti  acras  terne  aqxtd  coopertas :  and  befides,  the 
earth  doui  furnifh  man  with  many  other  nectiffancs  for  his  uit^,  as 
it  is  replenifhed  with  hidden  treafures ;  namely,  with  gold^  filver, 
braife,  iron,  tynne,  leade,  and  other  metals,  and  alfo  with  a  great 
varietie  of  precious  flopes^  aad  o^oay  other  things  for  profit^  orna-  (Plowd.  313.)  * 

meaty 

(1)  [Se^  N.  iS.]  and  4.  Co.  39.  a. 

(2)  Acc.|;t9±.  Mat  Br.  2|.  croft.  4.  b,       (]}  Aec.Ye)v.  143.    Seepoft.  4.  b. 
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xutati  and  pleafure.    Aod  iaftly»  the  earth  hath  in  taw  a  great  ex- 
tent upwards,  not  only  of  water^  as  hath  been  faid,  bat  of  ay  re  and 
all  nth^r  things  even  up  to  heaven ;  for  eufus  tft/dum  ejus  ^  v/qiic 
adcttluniy  as  is  holden   14  H.  8.  fo.  is.    aa  Hen.  6.  59.     ia£. 
4. 14.    Regifirum  origin,  and  in  other  bookes. 
Vid«  Sc6l.59.  '       -^od  albeit  land,  whereof  our  author  here  fpeaketh,  be  the  mod 
wb«rc  io  thU      finne  and  fixed  inheritance,  and  therefore  it  is  calledyb/t/my  quia  r^ 
cafe  lirerj  (hall  foUdum,  and  fee  fimple  the  moil  higheft  and  abfolute  edate  that  a 

rPoft' 4a.  b  *"*"  ^^^  ^*^® »  y^^  ^^y  ^^^'  '*™^  ^^ '  ^^^^''^^^  times  be  moveable, 
7.C0.  &)    *        fometime  in  one  perfon,  and  a/^ffrii»  vic/&»«  in  another;  nayfome** 

time  in  one  place,  and  fbmetime  in  another.  As  ibr  example,  if 
there  be  80  acres  of  meadow  which  have  been  ufed  time  out  of  mind 
of  man  to  be  divided  betweene  certaine  perfons,  and  that  a  certaine 
Vide  St€L  648.  number  of  acres  appertaine  to  every  of  thefe  perfons ;  as  for  example; 
how  thefe  13  to  ^.  13  acres,  to  be  yearely  4inigned  and  lotted  out,  fo  as  fometime 
acres  idrj  be  ^^  j^  acres  lie  in  one  place,  and  fometime  in  another,  and  fo  of  the 
JilSrAbr  8f9  '  ^^9^'  ^^^^  *  moveable  fee  fimple  in  i3  acres,  and  may  be  parcell 
Cro.  Eli*.  4fl.j  ^^  ^8  manor,  albeit  they  have  no  certaine  place,  but  yearely  fet 
Hill.  94.  £li&  out  in  feverall  places,  fo  as  the  number  only  is  certaine,  and  the  par* 
Bot.  489.  in  tjcular  acres -or  place  wherein  they  lie  uter  the  year  incertaine. 
w"i!i  '"&'  ^^^  ^^  ^^  ^^  adjudged  in  the  king's  bench  upon  an  efpeciall 
BrtdgSwater  in    verdid  (4). 

BuMo  Regia.  M^  partition  be  made  betweene  two  coparceners  of  one  and  the 

TemiM.  E.  1.  tit.  felfe-fame  land,  that  the  one  (hall  have  the  land  from  EaAer  untill 
5^'S**?'  *^*  Lammas  to  her  and  to  her  heires,  and  the  other  (hall  hax'c  it  from 
vie  1  Co%7  Lammas  till  £a(ler  to  her  and  her  heires,  or  the  one  fliall  ha\  e  it  the 
per  W«lrofl.  ^rfl  yeare,  and  the  other  the  fecond  yeare,  altemis  vicibuSy  See  there 
f!n.  B.  62.  K.  it  is  one  felfe-fame  land  wherein  two  perfons  have  feverall  inhe* 
(Poft.  167.  s.  ritances  at  feverall  times.  So  it  is  if  two  coparceners  have  twofeve- 
7.  Co.  5.)  1^]}  xnanors  by  defcent,  and  they  make  partition,  that  the  one  (hall 

have  the  one  manor  foi  a  year,  and  the  other  the  other  manor  for 

the  bxnt  ytwrp^  and  after  that  yeare  then  (he  that  had  the  one 

manor  fliall  have  the  other,  et  fit  aliemii  vidbns  for  ever ;  and 

albeit  the  manors  be  feverall,  yet  are  they  certaine,  and  therefore   . 

(Ironger  than  Bridgewater's  cafe;  fo  as  this  doth  make  a  divifion  of 

Tide  edSL  114,  (lates  of  iuheritancea  of  landsi  vtz.  certaine  or  unmoveable,  whereof 

7^*'V*'^°*'     iitt/e/cw  here  fpeaketfa,  and  incertaii)c  and  moveable,  whereof  thefe 

^^Mnidanf     ^^^^^  ^*^®^  ^^^  examples  have  becne  put.    Wherein  it  is  to  be  noted, 

and inirr<M-        ^^^ ^^ poflelTiop is  not  onely  feverall,  but  the  inheritance    r^   t.  -s 

By  what  names,  aifo.   It  is  alfo  neceflary  to  be  feene  by  what  names  lands    L^'  "^'J 

^c.  lands,  &c.     ^j^l  paif^  [a]  If  a  man  hath  20  acres  of  land,  and  by  deed  ^nteth 

j^'^*  Pf  ?*•  to  another  and  his  heires  vejluram  terras  and  maketh  livery  of 

^  Vide  Sea.    {(.{(ixifecunduptformamcharta!,  the  land  itfelfe  (hall  not  paflc  (1), 

(Foil.  186.  b.      hecaufe  he  hatn  a  particular  right  in  the  land ;  for  thereby  he  (hall 

CMitrs  1.       '    not  have  the  houfes,  timber-trees,  mines,  and  other  reall  things 

Ventr.  S9S.)       parcell  of  the  inheritance,  but  he  fliall  have  the  veflureof  the  land, 

iV  ^T  %        (fii^t  is)  the  come,  graflTe,  underwood,  fwepage,  and  the  like,  and  he 

10  H?7.  m!       ^^^  ^^^^  *^  aftion  of  trefpaffe  guare  claufamfreeiU  [b"]   The  fame 

11  h!  7.  21.  l^^t  if  a  man  grant  hcrbaghtm  ttrrcr,  he  hath  a  like  particular  right 
14  N.  7. 4. 6.  in  the  land,  and  (ball  have  an  ai6\ion  quare  cldu/umfregit ;  but  by 
^1  H.7. 36, 37.  orant  thereo(and  liveiie  made,  the  fojle  (hall  not  paiTe,  as  is  afore- 
37  H%^sk  ftud.  [c]  If  a  man  let  to  B.  the  herbage  of  his  woods,  and  after 
«2E.4.'b«rTe  grant 
116.    11  H.  4.  90.     18  E.  S.  Ezcc^tion  56.    4  E.  3:  48.     8  £.  3. 13.    9  Afl*.  p.  12.    38 E.  3.  S4« 

[y]  Pr«a.  fQ.  e2t.        17  E.  3.  7S.  39  H.  6.  38.        11  Kliz.  Dy.  JSS.  (4.  Leon.  43. 

\ft.  47.  n.  Cro.  Cha.  363.    Noy.  ^«)   .  .    /      [c]  Fafcb.  12.  Ja.  iiiter  Dockwray  &  PoiuU  ii) 
•videuce  al  Jnry  in  Baake  le  Roy. 

(4)  S,  C.  Mo.  301.  (I)  [Sec  N,  19. J 
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^  grant  all  his  lands  in  the  tenure,  pofleffion,  or  occupation  of  A  the 
woods  fhall  palTe,  for  B.  hath  a  particular  poffdfion  and  occupation, 
which  is  fufficient  in  this  cafe;  and  fo  it  was  rcfolvcd.  [<r|  Sfo  if  a  r^^  yj^^  g^^ 
man  be  fcifed  of  a  river,  and  by  deed  doe  grwutfeparalem  pi/cariam  tri.    BnEL 
in  the  fame,  and  maketh  livery  of  {tifmjecundumformam  chartef^  fo.  S08. 
the  foilc  doth  not  pafle"(2)i  nor  the  water,  for  the  grantor  may  take  ^  Ej  3.  45. 
water  there;  and  if  the  river  becQnje  dric,  he  may  take  the  benefit  fo  HTil^a. 
of  the  foile;  for  there  pafled  to  the  grantee  but  a  particular  right,  7  hTV.  13] 
and  the  liveiy  being  maAtJccundfimformam  charttt,  cannot  enlarge  18  H.  6.  «9. 
the  grant,  [e]  For  the  fame  reafon,  if  a  man  grant  aquamjitam^  the  54  H.  6.  45. 
foile  fhall  not  pafle,  but  the  pifchary  (3)  within  the  vater  paiTeth  *2  S'  ^'  *• 
therewith.     And  land  covered  with  wuier  fliall  be  demanded  by  the  4^'^^ 
name  of  fo   many  acres  aqud  (4)  cooprrtas;  whereby  itappeareth  1  E.  3.*  4. ' 
that  they  are  dilHn^  things,     [^f"]  So  if  a  man  grant  to  another  to  3t  E.  3.  Scir. 
dig  turves  in  his  land,  and  to  carry  them  at  his  will  and  pleafure,  ^^'  ^^^ 
the  land  ihall  not  pafle,  becaufe  but  part  of  the  profit  is  given,  for  "  ^*  t^^» 
trees,  mines,  kc.  (hall  not  pafle.     [g]  But  if  a  man  fcifed  of  lands  ait.  4«7. 
in  fee  by  his  deed  granteth  to  another  the  profit  of  ihofc  lands,  to  34.  AfT.  u. 
have  and  to  hold  to  him  and  his  heires,  and  maketh  liveryyectfiidbnn  ^3  £.  3. 
fwmam  ckarta,  the  whole  land  itfelfe  doth  pafle;  for  what  is  the  tit- witrie  ST. 
land  but  the  profits  thereof;  for  thereby  veilure,  herbage,  trees,  Bricfe  685 
mines,  ancf  all  whatfoever  parcell  of  that  land  doth  paire(5).        .    w.  s.  c.  14. 
{t.  Rn.  Abr  2.)  [e]  Tr.  11.11.  S.  in  trufp.  nient  Impriioee  ne  abridg.     11  H.  f .  4^ 

If}  7  £.  3.  342.    5.  AC  9, 10.    7.  AfT.  9.  [>]  46  £.  3.  tat  feogjneocs  el  Imiti  90;^ 

14  H.  8.  6.    PI.  Com.  641.  b.    F.  N.  B.  8.    IS  £.  3.    Dower  90. 

[h]  By   the  grant  of  the  boillourie  of  fait,  it  is  faid  that  the  [A]  AIT.  p.  if^ 
foile  Ihall  pafle,  tor  it  is  the  whole  profit  of  the  foile.     And  this  is  9  £.  3. 443. 
called /a/r'ra,  of  the  French  vford/alure  for  a  falt-pit;  and  you  may  i^?^'J^^***^* 
reed  dejalivu  in  Domefday,  w^djelda  fignifieth  the  fame  thing  [t] ;  ^^,  iu'ilidkur. 
and  where  you  (ball  reade  in  records  de  lacertd  inpr^nditate  aqym  (f.  Sid.  I6i.) 
Jbyigf  there  laccrta  fignifieth  a  fathom.     4  man  feifed  of  divnB  [i]lQt.Iuquifit 
acres  of  wood,  grants  to  another  omnu  bo/aufuos,  all  his  woods ;  not  "P"^  f^S^i*^ 
onely  the  woods  growing  upon  the  land  pafTe,  but  the  land  itfelfe,  j^xiiel^ur.   * 
and  by  the  fame  name  ihall  be  recovered  in  a  ffrctcipe;  for  bqfcus  Mich.  1  u!^ 
doth  not  onely  include  the  trees,  bdt  the  land  alfo  whereupon  they  coram  Ri^ 
grow,    [k]  The/ame  law  if  a  man  in  that  cafe  grant  omnes  bqfca$  j^^  ^  ^ 
Juos  crejcenfes,  Spc.  yet  the  land  itfdfe  fliall  pafle,  as  it  hath  beene  rjf  yj'^y  m^, 
(6)  adjudged.     ^FraJ'ctvm  fignifieth  a  wood,  or  ground  that  is  m  b«nco  regit, 
woodie.     [l]  If  a  man  hath  a  wood  of  elder-trees  containing  20  5.  Co.  11.  Ive's 
acres,  and  granteth  to  another  10  acras  alntti  (with  an  n  not  a  v\  cafe.  14  H. 8.1* 
the  wood  of  elders  and  the  foile  thereof  fliall  pafle,  but  00  other  jf  ^  d  *'' 
linde  of  woods  fliall  pafle  by  that  name.    Ala^tum  tjt  ubi  dni  j>ye/i9. 
arborcs  err/cunt^.  And  fulliugs  are  taken  for  elders,  [m]  SaUcttwn  Si  H.  s.'Bni, 
doth  fignifie  a  wood  of  willowes,v^'ya/2ce«crf/c«/t^   Tbefe  trees  in  rercrtar.  $9* 
our  bookea  are  calledyovcc^.     •  Sdda  is  a  wood  of  fallows,  willows,  ^  B-  fi»  Djrer T^ 
or  withies.    A  brackie  ground  is  called^/tcef«w,  tdnjlices  crq/CMnt.  •GlantiMibi  %, 
A  wood  ofaibesiscallMJ/roxiite/tfin,  tt6i//-aj»Atcr^/am/yandpaflreth  o?'pl  ^^^ 

*>y  kegifl.l!N.Bi 
[mJalLf.    Waft.  111.    7.  Afl*.  18.    11.  AC  p.  IS.    41  E.  3.    Waft.  8f .  t  HilL 

14  E.  3.  coram  Rege  Laoc.  in  Tlieiaiir.  *  Inter  Inquifit.  apod  Lauc.  in  con.  Conmbie 

coram  Juflic.  And.  aiuio  6  £.  1.  in  Ibefaur.  tbo  B,  of  LxcefWr's  cafe. 


?; 


'a)  {See  N.  20.3  (6)  To  know  when  tvood  will  inelndii 

^3)  Ace.  Dav.  55.  b.  the  foil,  and  when  not,  fee  Bro.Orants,  167. 

(4)  See  »cc.  Yelr.  143.  ^    ,      ^    ,^  Oro.  Ja.  487.   524.     a.  Ro.  Abj,  4SS« 

(5)  Adj.  ace.  in  the  cale  <^  a  devife.  V«  Fl.  I.  ]• 
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by  tkatname;  eT&d&|ivZfcetem,  where hoppetgrow;  wndarundinetiim 

vltere  re^^v  grow*    $ome  fay  that  dene  (ir  denne^  whereof  desia 

Cf  mmethi  is  properly  a  valley  or  clale.    DenajUvotf  and  the  like, 

^•3  Doinaf4i^j«  [nj  as  dfi^den^  or  dri(fdent  or  druden^  fignifieth  a  thicket  of  wood  in 

%  valley ;  for  druf^  or  r2n^  fignideth  a  thicket  of  wood,  and  is  often 
meptioned  in  Domefday.    And  fometime  iena  or  denna  ngnifiet])^ 
.^A  vilfa  and  denne^  i^  towne. 
0]  Camden  [p]  Cope  fignifieth  a  hill,  and  fo  doth  ftnoe ;  aa  fianlatBe  isjhxew 

fiv^fh  cpuis.  [p]  ^ov^  alfo  fignifieth  a  hill.  And  hopcy  combe^axidjl&m 
44  £.  3.  coram  ^^  v^UeySi  and  fo  doth  clough.  And  dunum  or  duni$  fignifieth  a 
Bege  iaTheC     hill  or  higher  ground,  and  therefore  commonly  the  townes  that  end 

in  dun^  have  hilk  or  higher  grounds  in  themi  which  we  call  downs. 
It  commeth  of  the  old  French  word  dun. 
M  HiU.  tl£(.t.  \q]  In  our  Latin  a  wood  is  caMedbofctu.  Grofoa  fignifieth  a 
liuc.  coram  lime  wood,  in  old  deeds,  and  hirfi  or  kurfi  a  wood ;  and  fo  doth  hoU 
jSmXn  Brir  ^^M^o.'we.  Twaite  fignifieth  a  wood  gruhbed  up,  and  turned  to 
S47.  Rot,  ?ar.  arable.  Suthe  or  ^eae  betokeneth  properly  a  banke  of  a  riYer» 
18  6,1.  a.        and  ma^y  tiroes  a  place,  as^otpedoth;  andw,  a  place  upon 


itfelfe 

,_._.,..    ^  _  pafture» 

Bri«VeV9^«  793.  or  feediDgs  88  be  hath  in  another  man's  foile.  Lefwes  or  Iqjfucs  is  a 
^  £.  3.  86.  Saxon  word,  and  fignifieth  pafiures.^  [/]  Between  pafiura  and 
^^**  ^*  -  pafcuumy  the  legall  difference  is,  that  pqfiura  in  one  fignification 
M  «of  Aff^  containeth  the  ground  itfelfe  called  pafture,  and  by  that  name  is  to 
pl.9:  *  be  demanded.     Pqfcuum,  feeding,  is  wherefoever  cat  tell  are  fed,  of 

what  nature  foever  the  ground  is,  and  cannot  be  demanded  in  a 
frcecipe  by  that  name. 
JO  P?.  C6m,  ■        [t\  If  a  man  grant  omnia pratafua^  all  hismeadowes,  the  land 
169.  a.  13  £.3.  jtfcjfe  of  that  kinde  pafleth  ;  et  dicitur  pratum  qmjiparatwtiy  be- 
«3'k.%  caufe  it  groweth  y/?ott/c  without  manurance.     [t/]  A. man  grants 

fiutrie  80.  omnes  brueras/Aas;  the  foile  where  heath  doth  growe  paffeth,  and 

fu]  Dumefday.  may  be  demanded  by  that  name  in  a  prcecipc.    It  is  de->    ^ 
r.  N-  B.  *.    • '    rived  from  bruyer^  a  French  word  for  heath ;    and  it  is     L5-   ^ J 
^S*^  called  fos  in  the  Britifh  tongue. 

Roncaria  or  runcaria  fignifieth  land  full  of  brambles  and  briers, 
and  is-derived  of  nmckry  the  French  word  which  fignifieth  the  fame, 
M  Regift.         and  as  much  asfcnficetum     [a]  By  the  grant  of  omnesjuncarias  or 
i^^-  *•  joncariajSy  the    foile  where  rufhes  do  grow  doth  pafie;  iorjonc  in 

fiil  16  Afl:  French  is  a  rufli,  whereof  Jawcana  commeth.  [hi]  A  mah  grauts 
p.  9.  Regiiier.     omnes  rufcarias  fuas^  the  foile  where  rufciy  .i.  e.  kneholme,  or  butchers 

pricks,  or  broome  doe  grow,  fliall  pafle,  and  fo  in  tlie  verfe  in  the 

Regifter  it  is  called;  but  in  F.  N.  B.  fol.  2.  in  the  verfe  pifcharia  h 

lamMia  P"^  infiead  oirvfcaria.    And jampna  commeih  of  jonc  &nd  nower,  a 

^o.Cha.ir9.)  waterifli  place,  and  is  all  one  in  effedl  whhjoncaria.    He  tbat 

granteth  omnes  marifcos /aos,  all  his  fennes  or  marifli  grounds  doe 
paffe.     Marifcus  is  derived  of  the  French  word  marcs  or  marets  ; 
the  Latin  \vord  for  it  is  palus^  Or  locvs paludofus.  Mora  is  derived  of 
the  Engliih  word  moore,  and  fignifieth  a  more  barren  and  unpro- 
fitable ground  than  marfiies,  dangerous  for  any  cattell  to  go  there, 
in  refpe(^  of  myrieand  inoorifli  foyle,  .neither  ferves  it  for  getting  of 
ff]  Plflft-fc.         turves  there,    [c]    You  ftiall  reade  in  records,  that  fuch  a  man 
fi  E.  3.  coram   perquifivit  tre/cent.  acr.  marettiy  SfC.   This  word  man ttum  is  derived 
jge  Lincola,      q{  mure  the  fea,  and  tcgo^  and  properly  fignifieth  a  moorifh  and 
^  *^  gravelly  grotihd,  .which  the  fea  dgtU  cover  and  overflow  at  a  full 
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j«a,  9s4  Iji^  b^^tise  tbf  Ugh  water  marke  and  low  water  markf, 
mfraj^ixwn  et  refluxum  maris.  By  grant  of  th'efe  particular  kinds, 
the  lands  of  thefe  particular  kinds  onely  doe  palTe;  but,  as  hath 
been  faid,  by  the  grant  of  land  in  generally  all  thefe  particular 
|^^  und  Ibaie  otbm  doe  pafle.    Noa  miki  Ji  centum  lingwe  Jint 

«^gq^e  centumy  Omnia  terranim  percurrere  nondna  pqffem.    Anfl 
•^refort  let  ub  turn  our  eye  to  gienerall  words,  which  doe  include 
jMd9  of  feveral  fortii  and  qualities,    [d]  By  the  name  of  an  honor  [dl  Mtf.Clmrt. 
ii\  which  a  fubjedl  may  have,  divers  manors  and  lands  m^y  pafle.  c.  Si.  Wktling- 
^l^y  thenameof  aa  ifl§,  if{Juhf  n^any  manorsy  lands,  aad  tene*  ^rdNottBoioi^. 
.menu  my  pafle.  STaMt' 

t^g9  in  TImC  hoqor  de  HnntiagdoD.  Julc}).  9  £.  1.  Qortm  rfge  in  Tbef.  |8  £.  f,  Aff.  87f . 
^  AC  p.  60.  6  K.  3.  56.  47  £.  3. 1^1.  bodor  de  Peverel.  49 1,  S:  3^4.  honor  de  Edes. 
9  H.  6L  S7.  36  H.  8.  Djer  58.  honor  de  Gloac  F.  N.  6.  S65.  honor  Abbtth.  de  IMtorle. 
9  K.  4. 1«9.  7  H.  6.  39.  1  E.  3, 4,  &c.  13  E.  S.  Jarifdia  t9.  4.  Co.  88.  LatterePf 
«ar«.5il.7. 9.  i4H.4.  inrKoidAkmgo.  811.4  FLCoai.168:  8H.7.2.  4E.  4  1<^ 
(4  m.  294) 

'    Hebne  or  itfftnu»  fignifieth  an  ifle  or  fenny  ground.  *A  commote  *  IS  B.  jl 
U  a  great  feignioxy,  and  may  include  one  or  divers  mannors.  jonfdi^.  tS*' 
fej  By  the  name  of  a  c^/e,  one  or  more  manors  may  be  conveyed :  [c]  «6.  Aff.  54 
€t  i  converfOf  by  the  name  of  a  mannor,  &c.  a  caflle  may  pafle  (2).  ^  ^-  ^-  ^9' 
In  Domefiky  I  read,  Comes Alanus  habet  infuo  caftellatu  200  maneria^  ^^'\ 
jfc.  ftceter  caJteUariwrn  kabet  43  maneria;  and  in  that  booke  a  caftle  Brea?  fL  494 
is  called  eqfteUmmy  and  cq^rum^  and  (ibmiM  defen/ibiiisy  and  man/us  1  K.  3.  ^.  ^^ 
muiraiis,    [f]  Bat  note  by  the  way,  that  no  fubjed  can  build  a  5  H.  r.  9. 
«a(l]e  or  houfe  of  Arength  imbattled,  &o.  or  other  fortrefle  de-  ^^^-  Arowrf 
«MifibU,  called  in  law  by  the  names  aforeistd,  aad  ihmetimes  dottms  \^u%  ^{^ 
kcmdlata  or  cameUatoty  imbattellatoty  tenellaicty  mMekeooUattty  me/e  Lib.  rv^,  fcac. 
emrnelety  4^.  without  the  licence  of  the  king,  for  the  danger  which  fo.  18. 
might  enfue,  if  every  man  at  his  pleafare  might  do  it.    And  they  Lf]  ^^  yt^tr. 
be  called  imbattlements,  becaufe  they  are  de&nces  acainft  batteh  in  ^^'  ^".^'  ^^ 
«0fuilu.  Tfiiel&irr,  ortaiif/2arf,  isto  makeholesorloopesinwallfly  fo.^iat.^BrittoA 
4o  flioote  oat  againft  the  afiailants.  MackeeoUarSy  or  mackeeomiarey  is  cap.  so. 
to  make  a  warlike  device  over  a  gate  or  other  paflage  like  to  a  grate,  Rot.  Parliaai. 
dirough  which  fealdine  water,  or  ponderous  or  oflfenfive  thin^  may  1^/''"'^ 
be  call  -opoB  the  alTaylanta  (3).  .  But  to  retume  to  the  matter  from  f  ^4'  ^^' ^|; 
whence  upon  this  occafion  we  are  fallen.  .    Kq^',  PaiImid. 

By  the  name  of  a  towne,  villa,  a  mannoT;  may  paife.  In  Domef-  ;  £.  3.  %  pars 
'day,  alodium  Qn  a  l^rge  fenfe)  fignifieth  a  free  maimor  (4)^  and  AlanoChai-Uio^ 
tdodi^riiy  or  alodarii,  lords  of  the  fame;  and  lannemanni  there  **   Vh^ 
/igniSe  lords  of  a  miannor,  having  focnm  et  facam  dt  tenentibvs  et  J^^rkWy,  fijc. 
kominibusfuis,     [g]  And  by  the  name  of  a  mannor,  divers  townes  (3.  Xntt.'^,^* 
may  paife.     Quod  olim  diccbatvrfundns  nunc  manerium  didtur.   By  [^]  tamb. 
.the  namf  pi  a  farme  or  iearme  (5),  Jrm^,  houfes,  lands,  and  tens*  e»po^-  ver^* 
.mentsmay  palTe;  and,>ifrma  is  derived  of  the  Soxon  iword fcomfiaUf  pr'n!'    -g** 
40  feeder  relceve;  for  in  ancient  time,  they  referved  upon  their  "** 

leaffs,  cattell  and  other  viduall  and  provifton  for  their  fyflenance. 
f^^  Note,  a  feanue  in  the  north  parts  is  called  a  tacke,   in  Lanca-  fk]  ?l  ^foi^ 
iuTM  a  fermeholt,  in  Efle^c  Ur  wike.     But  the  word  fiearme  is  the  ^69.  ^6pS^ 
jswrid  wojod,  fuu)  nniu^ily  fundus  fignited  a  feanue,  and  fome-  |^k^«.^ 

(i)  for  the  lUture  pf  a  laivl  honor  or  Antiq,  e4.  1774.  y.  I.  p,  |Pp.  li9<>  fsA 

l^ronj*  fee  Mad.  Bar.  Aug).  2.  i^i. 
' .  (z)  Ace.  p.  I^.  31.  (4)  Sec  ante,  i.  b. 

/  (3)  ^C  further  asto  caftles,  Msd.Baron.        (5)  See  2  Inlt  IJ^ 

J^g"can^i;^^  tQ  »  J>ift>ourfc  {>y  Ewi.a*  . 
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({]  ir  £.  &      time  land,    [i]  Lands  tttaking  a  koight's  fee  (fi),  ihall  pafle  by 

to.  8. .  the  grant  of  a  knight's  fee  de  unofeodo  tnUitis, 

16  £.  3.  bre.  165.    1«  £.  S.  br«.  814. 

(Jkl  4  S.8. 161.  [^]  UnvmfoUnum  or  folmus  terini  in  I^omefiiay  booke  containeth 

els.  9.  t83.  two  plow-lands  and  fomewhat  lefle  than  an  halfe;  for  there  it  it 

9E.  S.  &  Mdf/epfemjblim,  or  folina  terrmfuni  17  carueaf  (7),     Una  I'^Ja 

^  Co^*  168  *^  carucata  terra,  which  is  all  one  as  a  plow-land,  viz.  as  much  aa 

7.  Aflll's.     *  a  plow  can  (8)  till     5v/ierye  alfo  (ignifieth  a  plow-land.     Una  vir» 

11.  Aff.  IS.  gata  term,  a  yard-land  (the  Saxons  called  it  girdiand^  and  now  th# 

Xamb.  Eipof.  g  ig  turned  to  a^),  is  in  fome  countries  lo,  in  foixx^  20;  in  fome  a^, 

wb,  Hyd»  ct  JQ  f^mg  ^^^  ^^^  (^j    ^q  u^^  bwata  terrcty  an'  oxgaoge,  or  bm 

OUAvil.^b^p.  ^^&-^  of  ^*"*^>  '*  ^  ">"^^  as  an  ox  can  till  (10):  t»f|  But 
Doiacfday.  '  corucata  terrce  and  bvoata  terret  are  words  compnuiSd,  and, may 
Bra^  lih.  t.  cootaine  meadow^  pailure,  and  wood  neceHary  for  foch  tillage. 
oip.  96,  sr,  &  Jugum  terra  in  Domefday  containeth  halfe  a  plow4and.  And  kjr 
S^^r^^     all  thefe  nameSy  in  the  raigne  of  11.  i.  lands  were  ufually  demanded^ 

Lw  49.  13  E-  3.  6ne  67.  kS9  Ht  6.  8.  4  £.  S.  159.  8  E.  3.  377.  Braaoo  fo.  ISO.  369* 
451.    5  H.  3.    Droit  66.    PI.  Com.  168.  [«»]  13  £.  3.  bre.  241.    S^  £.  3.  57.  tempi 

£.  1.  bre.  811.  Fl.  Com.  168. 

l$i]  PI.  Com.  [ft]  By  the  name  of  a  grange,  grangia^  a  houfe  or  edifice,  not- 
^^  ^^°^*  onely  where  corne  is  ftored  up  like  as  in  barnes^  but  necelTary  places 
4£L3.  3s!^'       ^^^  huflnindry  aUb,  as  ftables  for  hay  and  horfes,  and  Itables  and 

ftyes  for  other  cattell,  and  a  curtUege,  and  the  clofe  wherein  it 
itandeth,  Aiall  pafle ;  and  it  is  a  French  word,  and  dgnifieth  the 
fame  a^  we  take  it  ( 1 2). 
To]  4.  E.  3.  tie.        [o]  Stagnunif  in  Engliih  a  poole,  doth  confift  of  water  and  land; 
Fcoffracuta  et     i^n^  therefore  by  the  name  oSJlagnum  or  a  poole,  the  water   r-    ,  -. 

i^k^E^A  *"**  ^^^  P*^®  ^^'     '•^^  ^^  ^®  ^*°*®  manner  gurges,   ^^'  "'J 

formedon  34.  ^  deepe  pit  of  water,  a  gors  or  gulfe,  confifteth  of  water  and  land ; 

34k  Aff.  pi.  11.  and  therefore  by  the  grant  thereof  by  that  name  the  foile  doth  paiTe* 

[a]  13.  &  9. 4  and  a  prcscipe  doth  lie  thereof,  and  (hall  lay  his  efplees  in  taking  of 

a  E  li  38?  fiflies,  as  breames  and  roches.    In  Domefday  it  is  called  guort^  gort, 

10  £.3.  482.  nndgorf  plurally;  as  for  example,  de  ^gorx  mille  anguill<g. 
13  £.  3w  entry  57.    F.  N.  B.  191.  h.    Domefday. 

r6jTempiE.l.  [5]  So  it  is  of  a  foreft,  parke,  chafe,  vivarye,  and  warren  in  a 
lie.  861.  man's  owne  ground,  by  the  grant  of  any  of  th^m  not  onely  the  pri- 

10  H^V  30        viledge,  but  the  land  itfelfe  paOes,  for  they  are  compound.    In  the 
44  £.  3.  is.*       booke  of  Domefday,  that  is  called  Itwady  and  leuga^  and  letpedf  and 
43  £.  3.  t-h.       ltw€y  which  in  Latin  is  called  leuca. 
$&  H.  6.  55. 

3  H.  6.  t.  Pomcfdaj.  Bra6ton  lib.  4.  lb.  235.  Int.  adjudicat  comm  rege  p.  39  E.  3b  lib.  3. 
1^  95-  in  Theiattr.    (4.  Inft.  ;f89.) 

Stadium^ 

(6)  As  to  the  contents  of  a  knight*s  land  in  England*  poft*  too,  b.  and  6^ 
Ice,  fee  poft.  69.  Crompt.  on  Courts,  222.  and  Difc.  by 

(7)  Sotpe  think,  xhaXfiUnus  Umt  was  Einin.  Antiq.  ed.  1775,  t.  i.  p.  39.  to  5^. 
fiequeptjy  fynonytnous  with  carugata  and  107. 195.  and  197. — ^By  what  names» 
$irra^  So!  Somu.  i(om.  Ports  82!  Cow.  and  in  what  order,  lands,  &c.  ouffht  to  be 
Interur.  cd.  17271  \oc.  filinus  tirr^,  demanded,  fee  poft.  5.6.    Fitzh.  N.Br. 

{dj  See  further  as  to  this,  poft.  69.  and  2.  C.  Hugh.  Comment,  on  Orig.  Writs  a^ 
86.  b.  .  and  Theloai*s  Digi   Br.  Orig.  1  8.  c.  1. 

(9)  See  poft  69.        ^  p.  1 18.  and  particularir  the  latter  book* 

(10)  Sec  puft.  69*     -       •  (12)  (?r4Bi^/ fometimes  comprebendi  a 

(1 1)  See  fxirthcr  cm  the  dinenfions  of  -whole y2ini.    See  4.  Co]  ^  b« 
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fbri 
ancient 

that  name.     And  fome  hold  that  by  that  name  land  may  be  de-  inter'firief  in 
manded.  And  defrrUngii  ct  qwtrcntenii^  you  Ihall  read  divera  times  Tbef.  Fcrlii^it 
in  the  book  of  Domeiday ;  and  there  you  (hail  read,  tVi  in/uid  rcg  <«rm  contiae* 
hthet  WKumfrvJtum  trrr^  tmde  exeunt  fix  vomeres.  ifota^fni^Mm  lig-  2*  "^^ 
nifieth  a  parcell.     [<f]  JVare^um^  or  Kareccum,  or  uirtdwH^  doth  Fra^in.ifiEJ« 
(ignifie  fallow;  terra  jacet  ad  tvare&vm^  the  land  lyeth  fallow  :  but  tit.  Comon.  9. 
in  truth  the  word  is  vervafhtm,  quajia  veri  novo  xi^umfiuJ\Aa£hm^  tO  ^^^  ^H  A 
terra  novaliifiu  ret[meta^  ^ia  altemis  annii  requiefiat  [f ],  tarn  ouita  »»«?»«"•  ^• 
wroaHa.    [J"\  By  the  grant  of  a  meifuage,  or  houfe/fft^/iHr^vm,  War"lio.V 
the  orchard,  garden,  and  curtilage  doe  (i)  palTe;  and  foan  acre  or   [e]  Virg. 
more  may  palfe  by  the  name  of  a  houfe :  it  is  derived  of  the  French  £clog.  i,  s. 
word  mefe^    \g]  In  Domeiday,  a  houfe  in  a  city  or  burrough  is  [/l  Brad,  t\U 
called  kaga ;  other  boufes  are  called  there  manfiones^  manfurcx^  and  ?^Y  ^^^  ^ 
doimu  [A] ;  and  ia  an  ancient  plea  concerning  Feverfham  in  Kent,  p|,  q^^^  ^^3^ 
kame4  are  interpreted  to  fignifie  nanfionci.  In  Normans  French  it  is  in.    fSH.  9. 
called  ti^/tulf  or  mefitil.  Bye  fignifietfa  a  dwelling,  bife^  an  habitation,  Br.  FeofTmenti 
and  ^viwi,  to  dwelL  •  •?o*^^\&^'^ 

f\.  Com.  169.    (1.  Sid.  309.)  \g\  Domefd«j,  [ft]  Pafcb.  30  £.  1.  coram  rc(e  Kan^ 

in  Thefaar.  Statut.  de  extent  mancni.  Domel'daj.  ^ 

# 
It  is  to  be  noted,  that  in  Domefday  there  be  oflen  named  bardarii 

feu  borduoKnif  cofces^  co/cety  cotvcami,  cotariiy  who  are  ail  in  effect 

bores  or  hufbandmen,  or  cottagers,   faving   that  bordarii,  which 

commeth  of  the  French  word  horde  for  a  cottage,  fignificih  there 

bores   holding  a  little  houfe,  with  fome  land  of  hufbatidry  bigger 

than  a  cottage ;    and  coierelli  are  meere  cottages,  qui  cotagia  et 

fvrtilapa  tenent  («). 

Vilkun  in  Domefday  (often  named)  are   not  taken  there  for 
hondmen,  but  had  their  name  dc  villisy  becaufe  they  had  fermes, 
and  there  did  worke  of  hufbandry  for  the  lord  :  and  they  were  ever 
named  before  bordarii,  SfC.  and  fuch  as  are  bondmen  are  called  there  Domefday. 
firci. 

[f]  0)iehertif  often  alfo  named  in  Domefday,  fignifieth  tenants  in  [i]  tot.  placits 
ttet  focageby  free  rent;  and  fo  it  is  expounded  of  record.  Exutmans  coram  doaiiao 
And  radckemifirei  (rod,  or  rcde^  fignifieth  firme  and  ftable,)  there  I  a^^*^ 
alfo  often  named ;  thefe  are  liberi  tcnentet  qui  arabant  et  kerciebant  j^^^  ^^^ 
ad  curiam  dwnini^feufalcabantf  aut  metebaiU,   becaufe  their  eflates  Lamb,  expofit 
are  firme  and  ftable;  and  they  are  many  times  called ybc^cmoR^  and  v«<b.  '^b«UB^ 
fokemanniy  becaufe  of  their  plough  fervice. 

Dreucbs  fignifieth  free  tenants  of  a  mamior,  there  alfo  named. 
TotRi,  or  thaini  mediocres^  were  freeholders,  and  foroetime  called  -,•  -j,   -j, 
nuliteM  regit,  and  their  land  called  tainland ;  and  there  it  is  laid,  kale  ^^^  ^^ '  ^  ^ 
terra  T,  &,  E,fuit  tainland y fid poflea  converfii  in  reveland.    [k]  But  41.  &  76.  W.  f. 
thainus  regis  is  taken  for  a  baron ;  for  it  is  faid  in  an  ancient  author,  o.  46.  7H.4l  38. 
tAainus  regis  proxinius  comiticjt,  et  ibidem  mediocris  tkainuSy  et  alibi  I-»b.  d*Eniii«^ 
barojive  tkainm  (3).     Berqvariumy  or  bercaria^  commeth  of  Acrrc,  !^  ^pt>l  t. 
an  old  Sason  word,  ufed  at  this  day  for  barkes  or  rinderof  trees,  ^4,  ^f^.  j^\ 

and  Domefday. 

(i)  [SeeK.  21.]  land,  in  Rellq.  Spelxn.  xi,  te«    SccaU^ 

'2)  See  at  to  coftagis,  s.  lafl.  736.  poft.  6.  a.  A.  6. 

3}  Set  further  as  to  tbaac  and  tbam 
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ftnd  fignifieth  a  ta^-bottfe,  or  a  beath  boufe,  wliere  barkea.  or  riiideB 

of  trees  are  laid  to  tan  witbal :  and  berguarii  are  mentioned  in 

Domefday.    It  fignifictfa  alio,  and  more  legally,  a  ftieep-cQte,  of 

the  French  word  btrge)ie. 

'f']  rH.  4.  M.        W  ®y  ^occaria  in  law  is  Hgnified  a  daiiy-houfcy  derived  of 

Jteta  lib.  1        vacta^  the  cow.     In  Latin,  it  is  ladarmny  or  laQitium ;  and<vac- 

tmp.  35.  Domcf-  caritts  is  mentioned  in  Domefday.     And  Fleta  muketh  mention  of 

t:^Zl''     l-rr^nV,  a fwineftye. 

The  content  of  an  acre  is  known.    The  name  is  common  to  the 
Engliih,  German,  and  French.    In  legall  Latin  it  is  called  acra 
which  the  Latiuiils  calljugerum.     In  Domefday  it  is  called  arpcn 
prati^JUvdy  ^c.  lo.  R,  i.  irUtrJincs,   Acra  in  Cornwall  continet  40 
pcrticatas  w  Umgitudine^  et  4  ru  latitudine^  ct  qucelUfet  pcrticata  de 
l6prdibu6  in^ongituditie  (4). 
tm]  9  E.  3.  59.        [wi]  By  the  grant  of  a  felion  of  land,  fciio  terrct^  a  ridge  of  land 
Temps  E.  1.        which  containeth  no-  certainty,  for  fume  be  greater,  and  fome  be 
Br.  866.  Mich,    jejf^j. .  ^^d  jjy  ^\^  grant  de  ttnd  porcd^  a  ridge  doth  pafl'e.     Selio  is 
wgeGloi^i^  Jlerived  of  the  French  vfoid  felion,  for  a  ridge. 
Thefaur. 

p/]  Braft.  fo.  ["]  By  the  grantee  centum  libratis  terra j  or  50  libratis  ternty  or 
^77.  431.  centum  folidati4  terroe^  Sfc.  land  of  that  value  paffeth,  and  fo  of  more 

*J  E.  3,  27.  or  lelTe ;  and  in  ancient  time  by  that  name  it  might  have  been  de- 
94*^2^^*249  manded.  [o]  And  many  things  may  paffe  by  a  name,  that  by  the 
F.  N.  B.'  fo.  87.  ^^"*®  name  cannot  be  demanded  by  a  (5)  pruecipCy  for  that  doth  re- 
F.  1.     '  quire  more  prefcript  forme;  but  whalfoever  may  be  demanded  by 

[pi  Regula.        a  proccipty  may  pafle  by  the  fame  name  by  way  of  grant. 
f.  R.  1.  inter  Frythe  ia  a  plaine  betweene  woods;  and  fo  is  lawnd  or  lound, 

Aoci  Suflex.        Cofnbe^  ^P^t  dene^  g^I/^h  ^ou'gh^  howgh,  (ignifyeth  a  vally.  '  Uo-we^ 

hoOy  knol\  lau\  pcn^  and  copt^  a  hill.     Et/,  vfgy  and  zcorth,  fi^nifieth 
a  watry  place  or  water.    Falefia  is  a  bank  or  hill  by  the  fea-fide  ;  it 
conuneth  of  ^/b/^isf ,  which  fignifieth  the  fame.     Of  all  thcfe  yoa 
iliall  read  in  ancient  bookes,  charters,  deeds,  and  records:   r/-       -t 
and. to  the- end  that  our  lludent  fliould  not  be  difcouraged  L  •      'J 
^ for  want  of  knowledge,  when  he  mcetcth  with  them  (ncjcit  cnim 
genero/a  mens  ignorant iam  patij,  we  have  armed  him  with  the  fig- 
nificatiou  of  them,  to  the  end  he  may  proceed  in  his  reading  with 
alacrity,  and  fet  up«n,  and  know  how  to  worke  into  with  delight 
thefe  rough  mines  of  hidden  treafure. 
\m]  17  E.  3.  t.  .    [»i]  By  the  name  of  minera,  oxjodina  plumhi,  SfC.  the  land  itfelfe 
4»iE.:?.  35.  b.     /h^ill  palTc  in  a  grant,  if  livery  be  made,  and  alfo  be  recovered  in  - 

Srfrr.^ji.  PI.  •*"  *^'^^'  ^^^^  dejimilibus. 
Com.  191.  m.    Brad,  Sll.  326. 

By  the  grant  of  a  fouldcourfe,  or  the  like,  lands  and  tenements 

Jii;|  4.5  E.  3.  may  (1)  paffe  [n].    Tcnemcntum^  tenement,  is  a  large  word  to  palfe 

Yonchcft  72.  not  only  lands  and  other  inheritances  which  are  holden,  but  al(h 

S3  E.  3.  offices,  rents,  commons,  profits  apprender  out  of  lands,  and  the  like, 

f  i"h  0  '2Q.  27.  ^bef  ein  a  man  hath  any  franktencn.ent,  and  whereof  he  is  feifcd  ut  de 

14  k!  4^  4.  "  lihero  tcneinento  (*2).     But  ^<rrr(//V<7mcwfwi»,  liercdi lament,  is  the 

«p.  AC  p.  9.  largeft  word  of  all  in  that  kind;  for  whatfocver  may  be  inherited  is 

3  F..  4.  19.  '  •                                                     aa 

11  II.  7.  ?.'>.  *  " 

4VtiiL  19.  b.  20.  and  154.) 

(4)  [Sec  N.  22.]  (2)  See  further,  as  to  the  extent  of  the 

(5)  See  ante  5.  a.  n.  11.         woi^  tengmtnt,    Perk.  (t^«  114.  and  11 
(i)  [Sec  N.  23.3  H.6.  22. 
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an  hereditanKnty  be  it  corporeall  or  i&<orporeall»  ndl  or  perfbuall, 
©r  mixt  (3). 

[o]  A  man  feifed  of  land  in  fee  has  divers  charters,  deeds,  and  [9]  1.  Co.  fo.  jK 
evidences,  and  maketl;  a  feoffment  in  tee,  either  without  warrantie,  ^  ^  in  Seignior 
or  with  warrantie  only  againft  him  and  his  heirs,  theparchafer  fliall  ^^ckl^urft't. 
have  alt  the  charters,  deeds,  and  evidences,  as  incident  to  the  lands,  44  £,  5,  n.  li. 
ei  ratUmefenctj  to  the  end  he  may  the  better  defend  the  laud  liimfelf,  39  E.  3.  17.  «. 
bavmg  no  warrantie  to  recover  in  value ;  for  the  evidences  are,  as  19  H.  6.  65.  W 
it  were,  the  finewes  of  the  4 and,  and  the  feoffor  not  being  bound  to  ^  S"  ^*  J'  J** 
warrantie  hath  no  ufe  of  them.     But  if  the  feoffor  be  bound  «>  Jg  e!  4  14, 15. 
warrantie,  fo  that  he  is  bound  to  render  in  value,  then  is  the  de-  5  h.  7.  S,  b. 
fence  of  the  title  at  his  peril ;  and  therefore  the  feoffee  in  that  cale.      H.  7.  3S. «. 
Ihall  have  no  deeds  that  comprehend  warrantie,  whereof  the  feoffor  (8<Bo.Abr.Sl«) 
may  take  advantage.  Alfo,  he  /hall  have  fuch  charter,  as  may  ferve 
him  to  deraigne  the  warrantie  paramount.     Alfo,  he  ihall  have  all 
deeds  and  evidences,  which  are  materiall  for  the  maintenance  of  the 
title  of  the  land ;  but  other  evidences  which  conceme  the  poflefliont 
and  not  the.  title  of  the  land,  the  feoffee  (hall  have  them  (4).  * 

**  A  aver  et  tenerJ*  Thefe  two  words  do  in  this  place  prove 
a  double  fignification,  viz,  a  averj  to  have  an  eftate  of  inheritance  of 
lands  defcendible  to  his  heirs,  and  tenerf  to  hold  the  fame  of  Ibme 
fuperior  lord. 

.    There  have  beene  eight  formall  or  orderly  parts  of  a  deed  of  ]^^  Seft.  40. 

feoffinent  (5),  viz.  i.  theprcmi/es  of  the  deed  implied  by  Littleton  ;  ^^l^\^^ 

a.  the  habcf.dum,  whereof  Littleton  here  fpeaketh  ;  3.  the  tenendum^  7mU9  et  fa^ais. 

mentioned  by  Littleton ;  4.  thercddendum ;  5.  the  clav/e  ofvfarrantie ;  FJ«ta  lib.  3.  ca. 

6.  the  tit  ctr;if«  rei  tejlinumium,  comprehending  the  feaiing;  7.  the  i^^  BrittonlOO, 

date  of  the  deed,  containing  the  day,  the  month,  the  yeare  and  ftile  ^'  ^^^ 

of  the  king,  or  of  the  yeare  of  our  Lord ;  [p]  laftly,  the  claufe  of  399  '  ^'      *  *" 

kits  tefiibvs ;  and  yet  all  thefe  parts  were  contained  in  very  few  and  38  U.  6. 33. 36. 

iignificant  words  [y],  kctcfuit  Candida  illius  oetati$Jides  etjimplici-  Pk  Com. 

taSf  quit  pauculis  lineis  omniajidcijirfnamenta  pofuerunt^  ^J®*'*'?^!!? 

p]  Vid.Tbrogioortou's  cafe,  PI.  Com.  [9]  6.  Co.  43.  in  iir  Anthon^r  Mildmay^t  ciife* 

id.  Sea.  ^8.     (i.  Ao.  Abr.  i5.) 

The  oiliceof  the  premijt*  of  the  deed  is  twofold :  firft,  rightly  to 
name  the  feoffor «nd  the  feoffee  ^  and  fecondly,  to  comprehend  the 
certainty  of  the  lands  or  tenements  to  be  convciedby  the  feofiment, 
eitherbyexpreffe  words,  or  which  may  by  reference  be  reduced  to 
a  certaintie ;  for  cerium  ^  quod  certum  reddi  pot^.  The  habendum 
hath  alfo  two  parts,  viz.  iiril,  to  name  againe  the  feoffee;  and 
fecondly,  to  limit  the  certaintie  of  the  eftate.  The  tenendum  at  this 
day,  where  the  fee  fimple  paifeth,  muft  be  of  the  chiefe  lords  of 
the  fee.  And  of  the  reddendum  more  ihall  be  faid  in  his  proper 
j)lace,  in  the  Ch^ter  of  ^ents.  Of  the  chufe  of  warrantie  more  BriL  fo.  101. 
/hall  be  (aid  in  the  Chapter  of  Warranties.  In  cujiu  rei  ieftimonium 
Jigillum  meum  appofiii  was  added,  for  the  feale  is  of  the  eOeutiall  part 
of  the  deed.  The  date  of  the  deed  many  times  antiquity  omitted ;  and 

the 

(3)  r^^  N.  24.1  ancient  deeds  and  charters,  the  whole  of 

(4)  [Sec  N.  25.]  th;  feme  Differtation,  and  Nich.  Engl.Hift. 

(5)  See  the  obfervations  on  this  part  of  libr.  2d  cd.  240.  Seld.  Jan.  And.  b.  a* 
.tfic  Commentary  in  Mad.  Form.  Angl.  .  c.  2.  and  3.  to  which  may  be  added  M4>il- 
Differt.  p.  5.    Sec  alfu  on  the  fubjeiits  of  ion  de  Re  Diplomatica. 
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Se<a.  I. 


the  reafon  thereof  was,  for  that  the  limitation  of  prefcription,  or  thne 
of  memory,  did  often  in  proceile  of  time  change ;  and  the  law  was 
then  holden,  that  a  deed  hearing  date  before  the  liniited  time  of 
prefcription,  was  not  pleadable;  and  therefore  they  made  their 
dcedes  without  date,  to  the  end  they  might  alledge  them  within 
the  time  of  prefcription.  And  the  date  of  the  deedes  was  commonly 
added  in  the  raigne  of  £.  2.  and  E.  3.  and  fo  ever  fince. 

And  fometime  antiquitie  added  a  place,  as  datum  apud  D.  which 
was  in  difadvantage  of  the  feoffee  ;  for  being  in  general!  he  may 
alleage  tlie  deed  to  be  m&de  where  he  will.  And  laiily,  antiquitie 
did  add  hiis  trjlibus  in  the  continent  of  the  deed  after  the  in  cujus  ret 
tejihnonmm,  written  with  the  fame  hand  that  the  deed  was,  which 
witnefies  were  called,  the  deed  read,  and  then  their  names  en« 
tered.  [r]  And  this  is  called  charter  land ;  and  accordingly  the 
Saxons  called  it  bocklandy  as  it  were  booke  land  (6) ;  which  clanf^ 


v\5*P*  ''^"P*®-  of  hmtefiibv^  in  fubje^s  deeds  continued  untill  and  in  the  raigne  of 
cap!  S%^  ^"*'  ^'  ^'  ^^^  "^^  *^  wholly  omitted.  And  it  appeareth  by  the  ancient 
-  -       -    Authors  and  authorities  of  the  law,  that  before  the  ftatute  of  1 2  E.  «. 

c.  2.  proceflTe  fhouM  be  awarded  againfl  the  witnefles  named  in  the 
^eed,  tcjtei  in  cartd  nominatos;  [s]  and  that  the  fame  ftatute  was  but 
an  affirmance  of  the  common  law,  which  not  being  well  underflood, 
hath  caufed  varietic  of  opinions  in  our  books.  But  the  delay  therein 
was  fo  great,  and  fometimes  (though  rarely)  by  exceptions  againft 
thofe  witneflfes,  which  being  found  true,  they  wert  not  to  he  fwome 
at  all,  neither  to  be  joined  to  the  jury,  nor  as  witnefles;  [f]  as  if  the 
witnefs  were  infamous :  for  example,  if  he  be  attainted  of  a  falfe 
verdi^,  or  of  a  confpiracie  at  the  fuite  of  the  king,  cor  rg  1^  i 
convicted  of  perjury,  or  of  a  praemunire,  or  of  forgcrie  *•  '  -» 
npon  the  i^atute  of  5  EHe.  cap.  14.  and  not  upon  the  ftatute  of 
1  Hen.  5.  cap.  3.  or  convid  of  felony,  or  by  judgement  loft  his  eares^ 
or  ftood  upon  the  pilior}'  or  tumbrell,  01  hten^ijligmaticust  branded, 
or  the  like  (1),  whereby  they  become  iafamous  for  fome  offences^ 
f£]1viirrorca.4k  ^uxfunt  minoris  cuJpxfunt  rmjoris  inf amice, 
l«£t  de  infamies  «t  perjone»  Gltnv.  lib.  2.  CRp.  15.  Brtft  lib.  5.  fb.  988.  t9%.  Brit.  fo.  134* 
135.  101.  Fleu  lib.  5.  co.  SI.  8  £.  2.  Afl*.  396.  2  E.  3.  22.  24  £.  3.  34.  (5.  Co,  99* 
Flower's  cafe.)  43  E.  3.  confpir.  11.  27.  Aff.  59.  33  H.  6.  55.  21  H.  6.  36.  (4.  Init  279, 
9.  Sid.  .^1.  GodhF.  288.  2.  Bulit  154.  Rayin.  369^  1.  Ventr.  349.  1.  Kelvnge  38.  18. 
4.  Inft.  279.    T.  Jo.  155,    «.Bfl.  Abr.  686.) 


6t*e  the  Secood 
Part  of  tiie 
Inftit.  cap.  38, 
1 2  £.  2,  c  2. 
See  the  Second 
^BTt  of  the 
Iniiittttes. 
Marlb.  cap.  6, 
and  cap.  14. 

(4  Brit  fo.  65. 
101.    11  £.  3. 
firocet  170. 
6  H.  3. 
^rocef.  S09. 
8  «.  3. 
pJrOcef.  210. 
4E.2. 
gard.  119. 


r«I  Fotietc,  ca. 
2^  Pat. 
55  U.  a  ID.  3. 
Stanf.  PI.  Cor. 
174.  a. 

[t]  Fortefctt. 
ca.  25. 


fc]  22.  Aff.  12. 
and  41.  ' 
«3.Air.  11, 
19  K.  2. 
tit.  Afn  409. 


[a]-  If  a  champion  in  a  writ  of  right  become  recreant  of 
coward,  he  thereby  lofeth  liberam  legcm^  and  thereby  become^ 
infkmous,  and  cannot  be  a  witneffe ;  for  regularly  he  that  lofeth 
liS'eram  Ugcm,  becometh  infamous,  and  can  be  no  witneffe.  Or 
if  the  witneflfe  be  an  infidell  (a),  or  of  non-fane  memory,  or  not 
of  difcretion,  or  a  partie  interefted,  or  the  like,  [b]  But  oftentimes 
a  man  may  be  challenged  to  be  of  a  jury,  that  cannot  be  challenged 
to  be  a  witneffe ;  and  therefore  though  the  witneffe  be  of  the  neereft 
alliance,  or  kindred,  ot  of  counfell,  or  tenant,  or  fervunt  to  either 
partie,  or  any  other  exception  that  maketh  him  not  infamous,  or  to 
want  underftanding,  or  difcretion,  of  a  partie  in  intereft,  tiiough  it 
be  proved  true,  ftiall  not  exclude  the  witne(f«  to  be  fwome  [c],  but 
he  fhall  .be  fwome,  and  his  credit  upon  the  exceptions  taken  againft 
him  left  to  thofe  of  the  jury,  who  are  tryers  of  the  fad ;  info- 
much  as  fonfe  bookes  have  faid,  that  though  the  witneile  named 


i^ 


(6)  [Sec  K  26.] 
(1)  [Sec  N.  27.] 


(2)  [Sec  N.  28.1 


lib.  r.  Of  Fee  fimple:  Sea.  ». 

in  the  daed  be  named  a  dilfeifor  in  the  writy  yet  he  fliall  be 
fworne  as  a  witneflTe  to  the  deed,    [d]  A  witneflfe  amongll  others  [/)  34  £.  i. 
named  in  a  deed  was  outlawed,  and  no  procefs  was  awarded  againil  proceC  S09. 
him  by  the  ihitute,  becaufe  he  was  extra  legem ;  and  an  outmw^. 
perfon  cannot  be  an  auditor.    And  the  court  in  fume  bookes  have 
faidy  that  th^  have  not  feene  witnefles  challenged,  which  is  regii* 
larly  to  be  underftood  with  the  Umitations  abovefaid ;  but  fuch  as 
Are  returned  to  be  of  a  jurie  are  to  be  challenged  for  the  caufes   [e]  34  E.  i. 
afbrefaid  for  ontJawryy  and  divers  other  caufes  (for  tbe  whidi  a  ***•  ?'J2^^*  *^ 
witnelle  cannot  be  challenged),  and  fuch  procefs  againd  witneiTes  ^'  ^^  ^i^ 
(3)  is  vani/hed.  But  feeing  the  witnefles  named  in  a  deed  Amll  be  p.  \,  12/41/ 
joyned  to  the  inqueilyand  ihallin  fome  fort  joyne  alfo  in  the  verdid   ^8.  AIT.  p.  11^ 
(in  which  cafe  if  jurie  and  witnefles  £nde  the  deed  that  is  denied  to  ^^*  ^^-  ^5* 
be  the  deede  of  the  partie,  the  adverfe  partie  is  debarred  of  his  at-  ^  ^£  |^* 
tijont,  becaufe  there  is  no  more  than  12  that  affirme  the  verdid)  (4),  43*  ^^     '^ 
it  is  reafon,  that  in  that  cafe  of  joy  ning  fuch  exception  fliall  betaken  si  H.d,  30. 
againft  the  witnefTe  as  againfl  one  of  tbe  jury,  becaufe  he  is  in  tbe  [/]  48  £.  3. 
nature  of  a  juror,     [e]  And  therefore  to  put  one  example,  if  he  be  ^-    IS  H.  & 
outlawed  in  a  perfonall  aftion,  he  cannot  be  joined  to  the  jury;  but  ^  |'  *' 
yet  that  is  no  exception  againft  him  to  exclude  him  to  be  fWome  as  ^  g  3*  3^ 
a  witnefle  to  the  jury.    And  the  reafbn  of  all  this  is,  for  that  if  he   12  h.  4w  9.^ 
with  others  fiiould  joyne  in  verdid  with  the  jurie  in  affirmance  of  19  £.  2. 
tbe  deed,  the  partie  (hould  be  barred  of  his  attaint.  But  note,  there  AC  408.  PafoK 
muft  be  more  than  one  witneffe  that  ihall  be  joined  to  the  inqueft.  J*    Devo?*" 
And  albeit  they  joyne  with  the  jury,  and  finde  it  not  his  deed,  upt-  in  Thefaar. ' 
withilanding  this  joyniog,  the  partie  fiiall  have  his  attaint;  for  it  is  Fleta  lib.  6. 
a  maxim  in  law,  [J']  that  witneiTes  cannot  teftifie  a  negative  (5),  cap.  6.  F.  N.  B« 
but  an  affirmative.    And  if  one  of  the  witnefles  named  in  the  deed  J?^*  ^  •"** 
be  one  of  the  panell,  he  fliall  be  put  out  of  the  pauell :  and  all  thefe  (Po^aoaV 
fecretsof  law  notably  appeare  in  our  bookes. 

To  (hut  up  this  pobt,  it  is  to  be  knowne,  [g]  that  when  a  triall  is  {gi  Mirror  ca« 
by  witnefles^  regularly  the  affirmative  ought  to  be  proved  by  two  or  3.  Vl.  Com. 
three  witnefles,  as  to  prove  afummons  of  the  tenant,  or  the  chaj-  ^'  ^* 
lenge  of  a  juror  and  the  like.    But  when  the  trial  is  by  verdi^of  ^"^o. 
la  men,  there  the  judgment  is  not  given  upon  witnefles,  or  other  /po^  ^3.  ^\ 
kinde  of  evidence,  but  upon  the  verdi^;  and  upon  fuch  evidence  as 
is  given  to  tbe  jury,  they  give  their  verdid.    And  Bradon  faith,, 
there  is  prob^iio  dupler^  viz,  viva^  as  by  witneflfes  vvcdvoce;  and 
mortua^  as  by  deedes,  writings,  and  inftrmaents.    And  many  times 
juries,  together  with  other  matter,  are  much  uid^ced  by  pr^fump-  -  ^ 

tions ;  whereof  there  be  three  forts,  viz.  violent,  probable,  and  light 
or  temeraiy.  Violenta  froffumptio  is  manie  times  plena  probatio ;  as 
if  one  be  xuiine  thorow  the  bodte  with  a  fword  in  a  houfe,  whereof 
he  inflantly  dieth,  and  a  ^^^  i^  feene  to  come  out  of  that  houfe  with 
It  bloody  (word,  and  no  other  man  was  at  that  time  in  tbe  houfe.  FJeta  Kb.  60 . 
Fra^umptio  probaktli^  moveth  little;  but  pxcejkmptio  lavis  feu  ca.  33. 
icmeraria  moveth  not  at  aU.    So  it  is  in  the  cafe  of  a  charter  of  \^^'J^  . . 

feoffment,  ^^^^'  ^'^ 

* 

(j).  Sec  further  on  thU  fubjeft  of  joip-     a.  Inft.  66a.    See  infra,  n.  ?. 
ing  with  the  jury  the  witnefles  named  in  a        f  5)  Ace.  4.  Inft.  279.  and  the  references 
deed,  and  the  procefi  for  that  purpofe,  .  fupra  in  n.  4.    But  fee   i.  Ro.  Kep.  9^m 
33  U.  6.  ip.  and  in  Vin.  Abr.  iwdenci    Comb.  18.  c/.    Oilb.  Law.  of  Evidt  157* 
U.  a.  and  J.  a.  Law  of  Nib  Prius,  ift  cd.  422. 


(4}  Ace.  I.  Ro.  Abn  280*  pi.  I4*  and 


c* 


Lib.  1.     Cap.  1.  Of  Fee  fimple.  Sed.  i* 

fcofitnent,  if  all  the  vritneOes  to  the  deed  be  dead  (as  no  man  can 
GUnv.  lib.  10.  keep  his  witnefl'es  alive,  and  time  weareth  out  all  men),  then  violent 
ca.  13.  prciiimption,  \^'hich  Hands  for  a  proofe,  is  continuall  and  quiet 

Fleta  hb.  6.  poffeflion ;  for  ex  diuturnitatc  tcmporis  ovmia  prcejutnunturfolenniter 
*^"*  €j'e  a&a,    Alfo  the  deed  may  receive  credit  per  collationemjigillcy- 

rum/cripturcg,  ^c,  etfuperjidem  cart  arum  mortuis  teftibus  erit  ad 
•  patriam  de  necejitate  rccurrendum. 

Ih]  Pafch.  10.  ■  -tVo'^»  it  hath  been  refolved  by  the  juftices,  that  a  wife  [K]  t&andt 
ja.  in  Com.  be  produced  either  againd  or  for  her  hufband  (6),  quiafuntduit 
Banco  upon  the  animce  m  car  tie  ufid ;  and  it  might  be  a  caufe  of  implacable  difcord 
ftat.  of  bank-  .  ^^^  diflention  between  the  hufband  and  the  wife,  and  a  meane  of 
Ji?  Browiil.  47.  gre*^  inconvenience ;  but  [i]  in  fome  cafes  women  are  by  law 
iB.  Ro.  Abr.  585.  wholly  excluded  to  beare  teftimony;  as  to  prove  a  man  to  be  a 
Hutt.  115.  villeine,  mulietes  ad  probationemjiat&s  hominis  admitti  non  debent.  It 

B^m.  1.  ^03  alfo  agreed  by  the  whole  court  [A:],  that  in  an  information  , 

si  Keb*  193'*  vipon  the  ftatute  of  ufury,  the  partie  to  the  ufurious  contra^  (hall 
1!  Sid.  431.)  *^^t  be  admitted  to  be  a  witneffe  againft  the  ufurer,  for  in  effect  he 
ri  Flet  Th  9  (^lovild  be  t raisin proprid  caujUf  and  fliould  avoyd  his  owne  bonds 
cal  44.  is'e.  I*  *°^  affurances,  and  difcharge  himfelfe  of  the  money  borrowed ; 
tit.  Vill.  36, 37.  and  though  he  commonly  raife  up  an  informer  to  exhibit  the  infor- 
19  E.  2.  ibid.  32.  mation,  yet  m  rei  veh^fl/c  he  is  the  partie  (7).  And  herewith  in 
(Poft.25.)  etfed  agreeth  Brittoni  that  he  that  challengeth   a  right  in   »-         -t 

p:] Tr.  8  Ja.  in  the  thine  in  demand,  cannot  be   a  witneffe,  for  that- he  is   L/«  **-! 
Corn.  Banco.       ^  party  m  intereft(i).     But  now  let  us  returne  to  that  from  the 
incTidcn^c*  *      ^"'•ch  by  way  of  digreffion  (upon  this  occafion)  we  are  fallen. 

upon  an  information  upon  the  ftatute  of  ufury.  Brit.  fo.  134.  (Raym.  191.  7.  Mod.  118.) 
(1.  Sid.  51.    2.  Ro.  Abr.  685.) 

(2.  Inft.  77.)  And  the  ancient  charters  of  the  king,  which  paffed  away  aiw* 

franchife  or  revende  of  any  eAate  of  inheritance,  had  ever  this 

claufe  of  kiis  tefiibu$y  of  the  greateft  men  of  the  kingdome,  as  the 

charters  of  creation  of  nobility  yet  have  at  this  day.     When  hiU 

tejlibus  was  omitted,  and  when  tejie  me  ipfo  came  into  the  king's 

grunts,  you  ihail  reade  in  the  Second  Part  of  the  Inflitutes  (2), 

Magna  Ckarta  cap.  38.    I  have  tearmed  the  faid  parts  of  the  deed 

formall  or  orderly  parts,  for  that  they  be  not  of  the  eflence  of  a 

deed  of  feoffhfient ;  for  if  fuch  a  deed  be  without  j^remt^d^  habendum^ 

tenendum,  reddendum  J  claufe  of  vuarranfte,  the  claufe  of  tn  cii/v^  ret 

teftimoniumy  the  date^  and  the  claufe  of  hiii  tefiibus,  yet  the  deed  is 

Xf\  Mirror        good.     [/']  For  if  a  man  by  deede  give  lands  to  another  and  to  hii 

cap.  1.  feft.  6.     heires  without  more  faying,  this  is  good,  if  he  put  his  feale  to  the 

(3a. ?^  ^  deede,  deliver  it,  and  make  livery  accordingly.    {g\  So  it  it  if  A. 

Glanvi'l.  lib.  10.  &^^  lands' to  have  and  to  hold  to  B,  and  histieires,  this  is  good, 

cap.  12.  *  albeit  the  feoffee  is  not  named  in  the  (3)  premiffes.    And  yet  no 

Bra6i.  lib.  5.      well  advifed  man  will  truft  to  fuch  deeds,  which  the  law  by  con- 

F?  t^rt  R  ftruction  maketh  good,  lU  r^s  magis  taUat ;  but  when  forme  and 

c»?32^  fobdance  concurre,  then  is  the  deed  faire  and  abfolutely  good. 

'Brit.  fo.  66.        ^^  fealing  of  charters  and  deeds  is  much  more  ancient  than  fome 

out 

.  W  Vid.  Tearmes  of  the  Law.  veib.  Faits.  Vid.  Glaavfl.  lib.  10.  c  12.  Mirr.  c.  1.  ff  a.  3.  and  c.  3. 
•  (e.  Ro.  Abr.  66.  pi.  13.    Cro.  Elii.  903.) 

.    it)  fScc  N.  29.]      ,  (2)  fSee  N.  32.} 

^UI!!m  ^"^^^  ^^^  [Sec  N.  33.1 

(1)  [Sec  N.  31.] 


lib.  K  Of  Fee  fimpie.  S^dl,  t*. 

out  of  error  have  imagined  (4) ;  for  the  charter  of  king  Edwyiv  . 
brother  of  king  Edgar,  bearing  date  araio  Domini  956,  made  of  thit 
land  called  Jeckleoy  in  the  lile  of  Ely,  was  not  only  fesded  with  his 
owne  feale  (which  appeareth  by  thefe  words,  ego  Ethvinui  gratid 
JDei  totius  Britannicas  teiiurU  rex  >ncvm  donum  proprio  Jigillo  con^ 
^rma-cijj  but  alfd  the  biihop  of  Winchefter  put  to  his  Teale,  e^ 
JElf'uinus^  Winton,  ecclejicc  divinusfpeculatory  proprium  JigiUum  im'% 
prejji*  And  the  charter  of  king  Offa,  whereby  he  gave  the  Peter-» 
pence,  doth  yet  remaine  under  fpale.  But  no  king  of  England  be* 
ibre  or  lince  the  ConqueA  fealed  with  any  feale  of  aimes  before 
king  R.  1.  but  the  feale  was  the  king  fitting  in  a.chaire  on  the  one 
fide  of  the  feale,  and  on  horibacke  on  the  other  lide  in  divers  formes. 
And  king  R.  1,  iealed  with  a  feale  of  two  lyons,  for  the  Conqueror 
of  England  bare  two  lyons ;  and  king  John  in  the  right  of  Aquitaine  1 

(tlie  duke  whereof  bare  one  lyon)  was  the  firft  that  bare  three  lyons,  • 

and  made  his  feale  accordingly,  and  all  the  kings  fince  have  fol« 
lowed  him.  And  king  E.  3.  in  anno.  13.  of  his  raigne,  did  Quarter 
the  armes  of  France  with  his  three  lyons,  and  tooke  upon  him  the 
title  of  king  of  Prance,  and  ail  his  fucceflbrs  have  followed  him 
therein. 

In  ancient  charters  of  feofitnent  there  was  never  mention  made 
of  the  delivery  of  the  deed,  or  any  livery  of  feifin  indorfed;  for  cer« 
tainly  the  witnefies  named  in  the  deed  were  witnefles  of  both :  and 
witneff^s  either  of  delivery  of  tlie  deed,  or  of  livery  of  feiiin,  by  ex* 
preife  tearmes  was  bat  of  later  times,  and  the  reafon  was  in  refpe^ 
of  the  notoriety  of  the  feoffment.  Aad  I  have  knowne  fome 
ancient  deeds  of  feoffment  having  livery  of  feifm  indorfed  fufpedted, 
and  after  detected  of  forgerie.  As  if  a  deed  in  the  Aile  of  tfa^ 
king  name  him  defenforjidei  before  13  H.  8.  or  fupr erne  head  before 
j2o  H.  8.  at  which  time  he  was  firil  acknowledged  fuprcme  head 
by  the  cleargy,  albeit  the  king  ufed  not  the  ftile  offvprme  head  in 
his  charters,  &c.  till  12  H.  8.  or  king  of  Ireland  before  33  «H.  8.  21  H.  a. 
at  which  time  he  affumed  the  title  of  king  of  Ireland  (5X  being  *»P- 16- 
before  that  called  lord  of  Ireland,  it  is  certainly  forged ;  et  Jic  de 
^mUibus,  « 

And  fome  have  obferved  that  grace  was  attiibuted  to  king  H.  4.  Vid.  2  H.  4 
excellent  grace  to  king  II.  6.  maje^ie  to  king  II.  8,  and  before,  the  «•  ^5.  where 
-king  was  called  foxeraignc  lord^  liege  lordy  highnefs^  and  kingly  T  auri^?e?f 
highnejfe^    which  in  Latin  in  le^all  proceedings  is  called  regia  the  kiag,  and 
celfitudo ;  as  the  beginning  of  the  petition  of  right  to  the  king  is  crimen  Isci's 
humillim^  fupplicavit  vcjlm  celjitudini  regice^  SfC.  and  the  like.  roajeflatU  f»rr 
And  upon  this  occafion  it  fliall  not  be  impertinent,  feeing  it  if  part  *^'*  •wicot 
■of  the  forniall  deed,  to  fet  downe  the  feveral  ftiles  of  the  kings  of         , 
^England  fince  the  Conqueft.  * 

William  the  Conqueror  commonly  (liled  himfelfe  fVUlielmnt 
rex  J  and  fometimes  Willielmm  rex  Anglorum,  And  the  like 
did  William  Rufos,  and  (ometinies  IVtUidmus  Dei  gratid  rex 
Anglorum, 

Henry  the  firft,  Henricus  rex  Anglonm^  and  fometimes  Henric^s 
Pei  graHd  rex  Anglorum. 

Mawde, 

(4)  See  further  as  to  the  antiquity  of  *'axid  Kicholf.  £ng.  Htftor.  Libr«*   2d  e^ 
fealing  deedsy  in  Seld.  Jan.  Angl.  b.  2.     241. 
\.  f.  M.ad<  Form.  Anglic.  Differt.  p,  27.        (5.)  See  poft.  ^.  b.  n.  l^. 
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Maxrde,  the  fole  daughter  and  heire  of  H.i.  wrote  Maiilik 
hnperatrix  Henrici  regis  filia  et  Anglorvm  domina ;  divers  of  whofe 
creations  and  grants  Ihiivefeene. 

King  Stephen  ufed  the  ftile  that  king  H.  i.  did. 

llenry  the  a.  FUz-Emprrfs  omitted  Dei grafid^  and  nfed  this 
ftile,  Henricus  rex  Auglicty  dux  Nomiannia  et  Aquitanuty  et  comes 
Andegavuty  he  having  the  duchy  of  Aquitaine  and  earledome .  of 
Poitiers  in  the  right  of  Elianor  his  wife  heire  to  hoth,  and  the 
^  earldome  of  Anjowe  Tonmie  and  Maine,  as  (bnne  and  heire  tor 

Jeffery  Plantagenet  by  the  faid  Mawde  his  wife,  daughter  and  fole 
heire  of  king  H.  i .  She  was  fiHl  married  to  Henry  tiie  emperor^ 
and  after  his  death  to  the  faid  Jeffery  Plantagenet.  Which  duchie 
of  Aquicoine  doth' include  Gafcoigne  and  Quien. 

King  R.  1.  ufed  the  fHle  that  H.  3.  his  father  did;  yetwaar 
he  king  of  Cyprus,  and  after  of  Jenifalem,  but  never  ufed  either 
of  them. 

King  John  ufed  that  flile^  but  with  this  addition,  domimts  j-     i  -j 
Hibernict;  and  yet  all  that  he  bad  in  Ireland  was  conquered   17*  ^*4 
by  his  father  king  H.  2.  which  title  of  dommuM  Hibemim  he  af« 
fumed  as  annexed  to  the  crowne,  albeit  his  father,  in  iber  <23  yeare 
Of  his  raigne,  had  created  him  king  of  Ireland  in   his   life- 
time (1). 

King  H.  3.  ftiled  himfelfe  as  his  father  king  John  did»  imtill  the 
44  yeare  of  his  raigne,  and  then  he  left  out  of  his  (tile,  dux  Nopy 
fnannioty  et  comes  Andegavicty  and  wrote  oneiy  rea  Angluty  domtHUi. 
Hibernicty  et  dux  AquSanich, 

King  £.  1.  filled  himfelfe  in  like  manner  as  king  H.  3.  his  father 
did,  rex  Anglia  domirnu  Hibemuty  et  d^x  Aquitania.  And  fo  did 
king  £.  9.  during  all  his  raigne.  And  king  £.  3.  ufed  the  felfe  fame 
llile  uAtill  the  1 3  yeare  of  his  raigne,  and  then  he  ftiled  himfelfe  in 
this  form 2,  Edwardus  Dei  gratid  rex  Anglise  et  Francuty  et  domirnu 
Jlibernia:,  leaving  out  of  his  flile  dvx  Aquitania,  He  was  king  of 
France  as  fonne  and  heire  of  Ifabel  wife  of  king  £.  2.  daughter  and 
heire  of  Philip  le  Beau  king  of  France.  He  firfl  quartered  the 
French  armories  with  the  £nglifh  in  bis  great  feale,  anno  domini 
1338,  et  regnifui  14. 

King  R.  2.  and  king  H.  4,  ufed  the  fame  flile  that  king  £.  3.  did. 

And  king  H.  5.  Hntill  the  8  yeare  of  his  raigne  continued  the  fame 

ililc,  and  then  wrote  himfelfe  rex  Anglitty  hwres  et  regens  Fraacitp, 

et  domimts  Hibemiaty  and  fo  continued  during  his  Iffe. 

Vid.  R^t  fcing  H.  6.  wrote  Henricus  Dei  gratid  rex  Anglimet  Francuty  €i 

Parliaa.  anno     donnnus  Hibernict.     This  king  being  crowned   in  Paris  king  of 

J  H.  6.  nu.  15.    France  ufed  the  faid  flile  39  yeares,  till  he  was  difpolfefTed  of  the 

wx  Fvipcl*  et    crowne  by  king  E.  4.  who  after  be  had  raigned  alfo  about  ten  yeares^ 

Angli«,  et  ^^"6  ^^-  ^-  ^^  reftored  to  the  crowne  againe,  and  then  wrote, 

dominus  Henricus  Dei  gratid  rex  Anglian  et  Francicpy  et  dotninus  HihemiiXy  ab 

ICiberotae.  inckoatione  regnifui  49  et  recaptionis  region ^otefiatis  prima. 

King  £.  4.  R.  3.  and'H.y.  ftiled  themfelves,  rex  AngUm  H 
Fra'nc'uBy  et  dominus  Hibernioe. 

King  H.  8.  ufed  the  fame  flile  till  the  tenth  yeare  of  his  raigne, 
and  then  he  added  this  word  (odaxus).  as  Henricus  o^avus  Dei 
gratid,  ^c.    In  the  13  yeare  of  his  raigne  he  added  to  his  flile 

Jidei 

fi)  See  further  as  to  the  deduftion  and  change  of  the  king^s  title  in  ref^e^  t^ 
Xselaudy  in  9eld.  Tit.  Hon.  b.  i.  c.4.  f.  2. 
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Jidei  defef^&r  («)•  la  the  aa  yeare  of  his  nugMt  in  Ibe  end  oC  Ua 
ftik  be  added, yi^oiiWM  ci^  Ecclejia:  Ahglicctuz  (3).  And  m  tlyi 
^3  yeare  of  his  raigne  he  ililed  himfelf  thus,  Henricus  o&avus,  DH 
gratiA  AngluB  Framnet  et  Hibermm  reXy  fidei  defenfor^  SfC.  H  t» 
ierrd  ecckfite  Anglicanm  et  Hibemut  fupremun  caput  (4). 

King  £•  6.  uled  the  fame  ilile,  and  fo  did  queene  Mary  in  thf 
beginning  of  her  raigne,  and  by  that  riaine  fummoned  her  £r(l  par* 
liament,  but  foone  after  omitted  yiiprcmiMn  capita.  And  after  h(t 
marriage  with  king  Philip,  the  ftile  notwithftanding  that  omiffioo 
was  the  longed  that  ever  was,  viz.  Philip  and  Mary^  by  tkc  grace  ^ 
Cfod,  king  and  queene  of  England  and  France^  NapUs^  Jtntfalfim^ 
and  (5)  Ireland^  drfenders  of  thefaitk^  princes  of  Spaine  and  Cicilie, 
mrhdnkes  of  Au^ria^  dukes  of  MUlaine  Burgundy  and  Braban^^ 
emmtees  qflffq/burgh  Handers  and  TyroU,  And  this  llile  continoed 
till  the  fourth  and  fifth  yeare  of  king  Philip  and  queene  Mary,  and 
then  Naples  was  put  out  and  in  place  thereof  both  the  Ciciues  put 
in,  and  fo  it  continued  all  the  life  of  queene  Mary)    .  ^ 

Ineed  not  mention  the  Hile  of  queene  Elizabeth,  king  James,  nor 
of  our  foveraigne  lord  king  Charles,  becaufe  they  are  fo  wel) 
knowne ;  and  I  feare  I  have  beene  too  long  concerning  this  pointy 
'  which  certainly  is  not  unneceifary  to  be  knowne  for  many  re(pe^» 
But  to  fhew  the  caufes  and  realbns  of  thefe  alterations  would  aflce  a 
treatife  of  itielfe  (6),  and  doth  not  fort  to  the  end  that  I  haveaimed 
aJL  And  now  let  us  retume  to  the  learning  of  charters  and  deeds  eC 
feoffments  and  grants. 

Very  necelTary  it  is  that  witnelTes  fhould  be  underwritten  or  in- 
dorfed,  for  the  better  ilreagthening  of  deeds,  and  their  names  (if 
they  can  write)  written  with  their  owne  hands.     For  livery  of  feifia  tireh  of  feHfai 
iee  hereafter,  SeCt  59.  and  for  deeds,  Sedb.  66,  and  of  conditionall  incideot  to  a 
deeds  fee  our  author  in  his  Chapter  of  Qonditiens.    And  now  let  us  feoffment  Vid. 
proceed  to  the  other  words  of  our  author.  ^•^  *^* 

^  A  lay  et  afe$  keires/*    Hieres^  in  the  legall  underilanding  of  Mirr.  csp.  t, 

the  common  law,  implyeth,  that  he  is  ex  jufii$  nuptiis  procreatus  ;  ^5^  1^*  BraA. 

for  kares  legitimus  tjl  quern  nuptia  denun^ant^  and  is  he  to  whom  rf '/r?'/*"  ^ 

lands,  tenements,  or  hereditaments,  by  the  adt  of  God  and  right  of  i.^'54.  jcii^i* 

blood  do  defcend  of  fome  efiate  of  inheritance.     For  folus  Dew  cap.i3.  GlanTiU 

haredemfacere  potejt^  nan  kqmo :  dicuntur  autem  kareditas  et  kmres  lib.  7.  ca.  1.  & 

ttb  kterendoj  quod  -tfi  ar^  injidendoj,  nam  qui  kierei  ^  kterei ;  vel  5^  ^^  *  ^f'^ 

dicitur  ab  karendo,  quia  kcercditas  Jibi  kartt^  lickt  nonnulU  karedem  ^        ^^'  "'^ 
difhtm  veUnt^  qubd  kctresfuity  kic  efi,  dommu  terrarum^  SfC ,  qum  ad 
eum  pervemuni. 

A  monfter,  which  hath  not  the  fliape  of  mankind,  cannot  be  heire 
or  inherit  any  land,  albeit  it  be  brought  fortli  within  marriage-; 

fa]  but  although  he  hath  deformity  in  any  part  of  his  body,  yet  if  Fa]  Brad.  lib.  5L 

he  hath  human  ihape  he  may  be  heire.    Hii  qui  contra  formam  <<'':  ^^»  4^* 

kumani  generis  c^nverfo  more  procreantur^  utfi  midier  monftrofum  vet  ^^jj*  J*"  ^  J^ 

prodigiqfum  euixa,  inter  libcros  noncomputentur.    Partus  t amen  cui  pieta  lib.l  ^.'5. 

naiura  (Poft.«9.'b.)  * 

(2^  [See  N.  34.)  of  the   lunp  of  England,  and  alfo  of 

(3)  Sec  Burn,  tlift.  Reform,  v.  i.  p.  i  j6.  Great  Britain,  fince  the  union  of  the  two 

(a)  See  the  35  H.  8.  c.  3.  which  ratines  kingdoms,  in  Nicholf.  Eng.  Hiftor.  Libr. 

the  king*s  ftile.  '  2d  ed.  p.  248.   and  the  feveral  Treatifes 

($)  [See  N.  35.]  which  luive  been  publiflud  on  the  Eng^lfli 

(6)  See  further  concemimg  the  fti^es  Coins. 


■ 
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Matura  dUqndnfvlum  anrpliaxerit  xfl  divmuerity  nan  famvn  Juper* 
ahundanter  (utfifex  digitosvclffifiquatvor'hftbveritjbme  debet  inter 
liberos  conmtmerari.  Si  inutilia  natura  reddidit,  utji  membra  .  «        -^ 
\  Portiiofa  habueriiy  non  tamen  is  parfvs  monftrofus.    Another  L^"   "•  1 

pj  Tid.  Sedh  faith,  ampiiatioffn  diminutio  membrorum  non  noctt,  [*]  A  bailard 
I8e.d09.  Bradt  (aB'not  be  heirc,  for  (as  hath  beenc  faid  before)  qui  ex  dawnato  coiiu 
Kb.  2.  fo.  ^.  nafcuniur  inter  liberos  non  camptthntvr.  -Everv  heire  is  cither  a 
Bb!\  c'a.  5  it  nwJe,  or  female,  or  an  hermaphrodite  that  is  both  male  and  female. 
i  6.  *c.  8.  Flcta  And  an  hermaphrodite  (which  is  alfo  called  Androgt/uus)  fhall  be 
vbi  fnpn.  beire,  cither  as  male  or  female,  according  to  that  kind  of  the  fexe 

3  R.  S,  entr.  which  doth  prevaile.  HcrmaphroditU,  tam  mafcuio  qitdm  fccminof^ 
iT^R^b  cwnparatur^J'ecundmn  prctvalafcentiam  fexis  incalefcfntis.  Andac- 
^25^)  '  '  cordingly  it  ought  to  be  baptized.  Sec  more  of  this  matter  Sed.  35. 
fel  Minor  0.1.  W  ^  '^*"  leifed  of  lands  in  fee  hath  iflTne  an  alien  that  is  borne 
ou  3.  i>A.  out  of  the  king's  Kgeance ;  he  cannot  be  hcire,  pro/wfcr  defeHnmfvtb^ 
fn.  &.  fe£t  je&ioms  (i),  albeit  h^  be  borne  within  lawfiiU  marriage.  If  made 
^^'k*a97'  <lenizen  by  the  king's  letters  patent,  yet  cannot  he  inherit  to  'bis 
Brit.  io.  «9.  father  or  any  other.  But  otherwife  it  is,  if  he  be  naturalized  by 
f  tet»  lib.  6^  a^  of  parliament ;  for  then  he  is  not  accounted  in  law  alicnigena^ 
ca.47.  13  £.3.  but  indigena.  But  after  on^  be  made  denizen,  the  iifue  that  he  hath 
^'v^I'  A  afterwards  fhall  be  heire  to  him,  but  no  iflue  that  he  had  before. 

^  Hs'ultramare  ^^^^  ^^^^^  cometh  into  England  and  hath  iflue  twofonnes,  thefe  two 
31  E.  &  fonnes  are  indigena,  fubjecU  borne,  becaufe  they  are  borne  within 

C«yiifinage  &  the  realme.  And  yet  if  one  of  them  purchafe  lands  in  fee,  and 
42  K.  3  «.  d3'eth  without  iflue,  his  brother  (hall  not  be  his  heire  (2) ;  for  tjiere 
il  H  t  i9^i?0L  ^**  never  any  inheritable  blood  betweene  the  father  and  them;  and 
3  H.  6<.  56.*  ^here  the  fonnes  by  no  poflibility  can  be  heirt  to  the  father,  the 
t%  M.  6.  3a>  one  of  them  fliall  not  be  heire  to  the  other.  See  more  at  large  of 
9  H.  4.  7.  this  matter  Se^.  198. 

T.  Co.  1.  in 

Calvin'icafc.  .  (Cro.  Jam.  539.  Godb.  275.  1.  Sid.  195.  201.  N^y  158.  T.  Jo.  10.  VaugK. 
X74.  2.  Sid.  «J.  Hardr.  21.' 1.  2.  \cntT.  i.)  1  Kd.  3.  4.  6  Ed.  3.  .W.  27  E.  3.  77. 
3  £.  2.  difcent.  Br.  64.  31  K.  1.  difceut.  17.  46  £.  3.  Petition  20.  26.  ^iT.  p.  2. 
49.  AC  pL  4.    29.  Air:  p).  11.    9  !1.  5.  9. 

If  a  man  be  attainted  of  treafon  or  felony,  although  he  be  bom$ 

within  wedlocke,  he  can  be  heire  to  no  man,  nor  any  man  heire  to 

him,  propter  deli^m,  for  that  by  his  attainder  his  blood  is  corrupted. 

And  this  corruption  of  blood  is  fo  high,  as  it  cannot  abfolutely  be 

falved  and  reftored  but  by  aft  of  parlijunent ;  for  albeit  the  perf«)n 

attainted  obtaine  hil  charter  of  pardon,  yet  that  doth  not  make  any 

195^96^  Brnal  ^  ^^  ^^^^^  whofe  blood  was  corrupted  at  the  time  of  the  attainder, 

lib. 3.  fo.  132,     cither  downward  or  upward,     [if]  As  if  a  man  hath  iflue  a  fonne 

133.  276.  k  lib.   before  his  attainder,  and  obtaineth  his  pardon,  and  after  the  pardon 

5.  fo.  374.  Bni-  hath  ifliie  another  fonne,  at  the  time  of  the  attainder  the  blood  of 

vi"  ^^\^}^  a'o    iheeldeft  was  corrupted,  and  therefore  he  cannot  be  heire.     But  if 

fNoviro  t^nch  ^*  ^^*  living  his  father,  the  younger  fonne  fliall  be  heire  ;  for  he  was 

8«>.  ed.  207.      J^ot  in  efft  at  the  time  of  the  attainder,  and  the  pardon  reftoved  the 

.Ante  2.  b.  Poft.  blood  as  to  all  iflues  begotten  afterwards.     But  in  that  cafe  if  the 

129.  Cro.  Cha.  el  deft  fonne  had  furvived  the  father,  the  younger  fonne  cannot  be 

•202  *  f  "lU  ^    heire  1^  becaufe  he  hath  an  elder  brother  which  \^  poflibilitie  might 

Abr.  625.  ^^^^  inherited  :  but  if  the  elder  brother  had  been  an  alien,  the 

Cro.  Jam.  539.)  younger  fonne  fhould  be  heirc,  for  that  the  alien  never  had  any  in- 

heritabip^ 

(I)  [Sec  N.  36.1  (2)  [See  N.  37.] 
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heritable  blood  in  bim  (3).    See  more  plentifiiDy  of  this  matter 

Sea.  746,  747-   .  . 

If  a  man  hath  ifliie  two  fonties,  ana  after  is  attainted  of  treafon  or 
felony,  and  one  of  the  fonnes  purchafe  land  and  dieth  without  ififde,  *  lo  the  Ex- 
the  other  brother  (hall  be  his  heire  ;  for  the  attainder  of  the  father~'^«<)»«'  f^ 
corrupteth  the  iineall  blood  onely,  and  not  the  coUaterall  blood  ^^  ^\^^ 
between  the  brethren,  which  was  veiled  in  them  before  the  at-  HohbT      ^ 
tainder,  and  each  of  them  by  podlbility  might  have  been  heire  to  r^j  Braft.  lib  3. 
the  father ;  and  fo  hath  it  been  adjudged  (4).     *  But  otherwife  in  fol.  150.  Brit 
the  cafe  of  the  alien-n^e»  as  hath  been  faid.    [e]  But  fome  have  ^1*  15.  Fkca  ^ 
holden,  that  if  a  man  after  he  be  attainted  of  treafon  or  ielony  have  I'^'i*.^'^  ^ 
iflTue  two  foonesy  that  the  one  of  them  cannot  be  heire  to  the  other,  1  ulv  60^ 
becanie  they  could  not  be  heir  to  the  father,  for  that  they  never  had  Vaiiklk  274. 
any  inheritable  blood  in  them  (5).  l.Veiitr.4l4.> 

[f]  One  that  is  borne  deafe  and  dumbe  may  be  heire  to  another^  [/]  Braft.  Miw 
albeit  it  was  otherwife  holden  in  ancient  time.    And  fo  if  borne  ^  fo.  421. 49IL 
deafe  dumbe  and  blinde,  for  in  hoc  cafu  vittQ  porcitur  nahtraii,  t?iJ*^^  ^^  ^ 
But  con  trad  they  cannot.      Ideots,  leapers,  madmen,  ootlawes  ^^  39^  ^^j' 
in  debt  trefpafles    or  the  like,    perfons  cxconrnionicated,    men  14  h.  3. 
attainted  in  a  pramuniref    or    convicted   of    herefie,    may   be  bre.  877. 
heires.  3tE.3.  Aget. 

10  £.3.  M& 
18  £.  5.  59.    13  &  3.     Lej  49.    (1.  Ro.  Abr.  6^6,) 

[g]  If  a  man  hath  a  wife,  and  dyeth,  and  widiin  a  very  (hort  [#]  f  l  E.  3. 39L 
time  after  the  wife  marrieth  againe,  and  within  9  months  (6)  hath  a  P«iM:iroU.  nova 
childe,  fo  as  it  may  be  the  childe  of  the  one  or  the  other,  fome  J?P-  ^'  ^ 
have  faid,  that  in  this  cafe  the  childe  may  choofe  (7)  his  father,  4a^.^l!ii!iiibwd 
quia  in  hoc  cafufiUatio  nonpoieft  probatiy  and  fo  is  the  booke  to  be  de  parda  An- 
iutended ;  for  avoiding  of  which  queftion  and  other  inconveniences,  gloram  legiboi. 
this  was  the  law  before  the  Conqued,  Sit  omnis  vidua  Jine  marito  ^^i7^\^^ 
^uodedm  menJUnu^  ctji  markavcrU  pcrdat  dotem  (8).  ^'7   Cro  Jmiu. 

541.  3.  S.  C.  Goidb.  281.) 

Iki]  A  man  by  the  ccnnmon  law  cannot  be  heire  to  goods  or  [h]  Bra^.liKi. 

chattels,  for  karea  dicitur  06  kareditate.     [i]  If  a  man  buy  divers  «.  9.  fo.  265. 

fiihes,  as  carps,  breames,  tenches,  &c.  and  put  them  in  his  pond,  m '^' k^' f  **  **^ 

and  dyeth,  in  this  cafe  the  heire  ihall  have  them,  and  not  the  exe-  ^^^  ^  9.  Co.  54. 

cutors,  but  they  fhall  goe  with  the  (9)  inheritance ;  becaufe  they  Sym's  cafr. 

were  at  libertiit,  and  could  not  be  gotten  without  induftrie,  as  by  r^  w-  «   «^  ^ 

nets,  and  other  engines.     Otherwife  it  is,  if  they  were  in  a  trunke  ^^^  £]!Ri)t.  25« 

or  the  like.     Likewife  deere  in  a  parke,  conies  in  a  warren,  and  inter  Gray  and 

doves  in   a  dove*houfe,    young   and  old,  (hall  goe  to  the  ( 10)  Paulet  in  the 

heire.      [k]  But  of  ancient  time  the    heire  was  permitted  to  «*"^1*^*"S'*: 

have  an  adion  of  debt  upon  a  bond  made  to  his  auacefior  and  ^3  ^^  ^  g 

^*  22.  AC  25. 
1811.8.2.  [fc]  15  E.  5.  det.  135. 139. 140.    47EL3.23.    25E.3.  fo.48.    26 Jl.  3. 

fe.    Vid.  tor  an  beirelome  hercditanua  or  priacipalim,  Se6t  12. 

(3)  Befides  the  authorities  in  thtmarglnj    which  the  reader  will  find  there  cited  OA 
fee  W.  Jo.  34.  the  fubjed. 

(4)  S.  p.  ace.  Noy  15S.    4.  Leon.  j.  (7)  [Set  N,  39.] 
(c)  [See  N.  38.]                                      *     (8)  [Sec  N.  40.] . 

(6)  See  poft.  123.  b.  where  this  is  faid  to        (9)  Ace.  Cro.  Elie.  372« 
be  the  utmoft  time  the  law  fuppofes  a  wo-        (10)  [See  N.  41.] 
sun  to  ge  with  child,  aad  the  authontiet 
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bit  hcifes ;    bnt  the  law  is  not  fo  holden  at  tliis  day.      Fid^ 
Seft.  12.  , 

[f]  Mirror  cm.  1.      [I]  It  is  to  be  noted,  that  6ae  cannot  be  heire  till  after  the  death 
K&  9«  «f  his  aunceftor.    Before  he  is  called  kttres  apparens^  heire  ap- 

parent. 

In  our  old  bookes  and  reeords  there  is  mention  made  of  p^    ,  . 

another  hMre,  viz.  hares  ^firarhig^  io  called  o(qfirt\  that  is,  L^*   ^*1 

an  hartb  of  a  honfe ;  becaufe  the  auncetior  by  conveyance  bath  fet 

his  heire  apparent,  and  his  family,  in  a  houfe  and  living  in  his  life- 

r«}6fa€tlib.f.  time,  of  whom  Bradon  faith  thus,  [a]  Item  ejo  qiwd  hceresjit 

fo.  85.  Herc^    ^ftrornUy  vel  quM  aUqms  antecejor  re^iuat  hceredi  in  vitdfud  hcert- 

ao*dc  Bmico      ^^*'*'*»  ^f^  dimferitf  videtuVj  qubd  nullo  tempore Jaccbit  hatreditas^ 

MJrrof  cap.  S.     ^  *^  ?*^  *^  reltvmi  poffii^  nee  debeai,  nee  rekvium  dari.     [b] 

MLia  Britton  For  the  benefit  and  fafety  of  right  heires  contra  partus  JhppqfitoSf 

151.  b.  ^  law  hath  provided  remedie  by  the  writ  de  ventre  tnjpidendo^ 

m  Ragtftr.  fa.     whereof  the  rule  in  the  Regifter  is  this :  Nota,Ji  quis  kabem  haredi* 

Kbl^i^fo^      #(if«Bi  dzuoerit  aliqtutm  in  nxoremy  et  pqfiea  moriatur  illejne  hcerede 

Bntton  fb.  165.  ^  corperefiu)  eseunte^  per  quod  hcereditas  iUafratri  ipjius  defundi 

Fletalib.  1.     *  defcendere  debeatf  et  uxor  dkit  fe  eje  prctgnantem  de  ipfo  ddMn&a. 

CB.  14.  ciim  nanfif^  kaheatfrater  et  hofre^  breve  de  ventre  infpiciendo.     It 

JwT^'*ia^'I  ^®®"*®t^  ^y  Bradon,  and  Fleta  which  followed  him,  that  this  writ 
Mik  jaia.  ©&>.;  ^^Y^  11^^  ^  ^^^  alicujw  in  vitd  viri  Juifc  prxgnantemfccit  cibn 

nonjitf  velpojt  mortem  virifui  fc  prasgnantem fecit  cUm  non  Jity  ad 

exkfredationem  veri  kteredis,  SfC.  ad  querelam  veri  hcercdis  per  pra-j 

:  ceptum  dommi  regis,  Spc,  which  is  to  be  underflood  according  to  the 

rule  of  the  Regifter.     When  a  maniiaving  lands  in  fee  iimple  diet&» 

and  his  wife  foon  after  marrieth  againe,  and  faines  herfelf  wit)> 

•    .childe  by  her  former  hu(band,  in  this  cafe  though  Aie  be  married, 

the  writ  de  ventre  infpiciendo  doth  lie  (i)  for  the  heire.     But  if  a 

man  feifed  of  lands  in  fee  (for  example)  hath  ilTue  a  daughter,  who 

is  heire  apparent,-  fhe  in  the  life  of  her  father  cannot  have  this  writ 

for  divers  caufes.    Fird,  becaufe  fhe  is  not  heire,  but  heire  apparent  \ 

ft>r,  as  hath  been  faid,  nano  efi  hares  viventis ;  and  this  writ  is  given 

to  the  heire  to  whom  the  land  is  defcended.     And  both  ?/ radon 

and  Fleta  fay,  that  this  writ  lyeth  ad  querelam  veri  haredis,  whicl\ 

cannot  be  in  the  life  0f  liis  aunce(h>r ;  and  herewith  agree th  Britton 

Britton  fo.  165.    and  the  Regifter.    Secondly,  the  taking  cff  a  hiiiband  in  the  cafe 

b.    Begift.  obi  afon^faid  being  her  owne  ad,  cannot  barre  the  heire  of  his  lawful! 

^F*^  adion  onee  veiled  in  him  (a).    Thirdly,  the  law  doth  not  give  the. 

heire  apparent  any  writ,  for  it  is  not  certaine  whether  he  fhall  bei 

heire,  yoAw  Deusfadt  hmredis.    Fourthly,  the  inconvenience  were 

too  great,  if  heires  apparent  in  the  life  of  their  annceflor  (hould  have, 

fuch  a  writ  to  examine  and  trie  a  man's  lawfuU  wife  in  fuch  fort  aa 

the  writ  de  ventre  infpiciendo  doth  appoint ;  and  if  (he  ihould  be 

found  to  be  witlk  childe,  or  fufped,  tiwB  (he  mull  be  removed  to  a 

eadle,  and  there  fafely  kept  untill  her  delivery,  and  fo  any  man's  wife 

mi^  be  taken'  from  liim  againil  the  lawes  of  God  and  man; 

Vid.  Bra^on,         The  words  of  the  writ  de  venire  tnjpidendo  make  diis  evident. 

Brirton&Beta    Jl^^  vic^falutem.    Monjiravit  nobis  A,  qubd  eitmR.  quae  fuit  uxor 

KVift^^ub'         Ckmgntis  B.prttgipans  non  fit  ^  ipfafalsb  dicitfe  effe  pragnantem  de 

fup».'^  Bradon  'orf«?i  Wem«i^f ,  ad  exh«redationem  ipfius  A,  de/icut  terra  qua  fuit 

and  Fleta  ubi      tjufdem  C  ad  ipfum  A.  jure  haereditario  defceudere  debeat  tanquam 

fvpra  have  (ad  ad  fflitrem  et  haeredem  ipjtus  fe  fi  prttdid.  it  prolem  de  eo  non 

tih«redatio.  habueriti^ 

aen.) 

(I)  [Sec  N.  42.3  (2)  t8ec  N.  43.] 
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JMverit,  fyc.    But  tlib  rather  belong?  to  the  treatift  of  origioiH 
writs,  and  therefore  thus  much  herein  (hall  fuffice  (3). 

And  it  k  to  be  obferved,  that  every  word  of  LitUeUm  is  worthy 
of  obf^rratioo.  Fiiil  (Heires)  in  the  plnrall  number;  ibr  if  a  man 
give  bind  to  a  man  and  to  his  heire  in  the  fmgular  nvinber,  he  hath 
but  an  eftate  for  life,  for  his  heire  cannot  take  a  fee  fimple  hf 
defcent,  becaufe  he  is  but  one,  and  therefore  in  that  eafe  his  heire 
fiiall  take  (4)  nothing.  Alfo  obfervable  is  this  coojun^ve  (ft)* 
For  if  a  man  give  kinds  to  one,  To  have  and  to  hold  to  him  or  his  .  ^ 

heires,  he  hath  but  an  (5)  edate-for  life,  for  the  ancertaintie  (feSf 
fuk).    If  a  man  give  land  unto  two,  To  have  and  to  hold  to  them 
two  et  karedibus  [c],  omiitingyirtt  (6),  they  have  but  an  eftate  [c]  10  H.  &,  f. 
or  life,    for  the  uncertainty;    whereof  noore  hereafter  in  this  f,^^'^*  ^- 
Seaion.    But  it  is  &id,  if  ladd  be  given  to  one  oian  et  hcftedikm,  ^^  ^^4  *  ||^  ^ 
emitting /iiw,  that  notwithilanding  a  fee  fimple  pafieth ;  but  it  is  2H.  4.  13. 
iafe  to  follow  Littleton.  90£!d.We.37tr. 

[i\  ^  Et  fts  afignei."    AiTignee  cometh  of  the  verb  ajtgno*  [d}  {^^•.96,9r» 
And  note  there  be  aflignes  in  deed,  and  aifignes  in  law;  whereof  fee  f"^'  ^^  ^^ 
more  in  the  Chapter  of  Warrantie,  Sea.  733.  ^^^^  ro7?2ML 

(Poii.  22/a. 

**  Cetucparolx  (fis  heires  J  tuntfolementfont  Vcjtate  tfenheritance  en  5.  Cm.  ij  j.) 

**  tcvis feoffments  et  girantt."     [e]  Si  autemja&a  effet  donatio^  atji  [e]  Braa.  lib.  t* 

dieam^  doitbi  taiem  terram^  i/ta  donatio  non  extendii  ad  Aaredesjed  ad  cap.39.  fo.  92. bn 

vitam  doaatori^  ^c,    [/]  Here  Littleton  treateth  of  purchafes  by  Bf«ca.39.fo.99. 

tiatnrall  perfofis,  and  not  of  bodies  politique  or  corporate;  [g]  for  it  ^'  VV^a!^'  ^ 

lands  be  given  to  a  fole  body  politique  or  corporate,  (as  to  a  biihop,  ni,',  3^  ^^p  2. 

parfon,  vicar,  mafler  of  an  hofpital,  &cc.)  there  to  give  him  an  eftate  so  H.  6.  S5, 36.. 

of  inheritance  in  his  pohtiqtfe  or  corporate  capacttie,  he  mud  have  t9H.  6.  17.  !2«. 

thefe  words.  To  have'  and  to  hold  to  him  and  his  fucceffors ;  for  '^^    *^  ^  *► 

without  thefe  vfordAjucceffort^  in  thofe  cafes  there  pafleth  no  inhe^  p^  Oo^tL  ^ 

ntance(7);  for  as  the  heire  doth  inherit  to  the  anceftor,  fo  thefuc-  ri-t  y.^  ^^g.  . 

•ceflibriloth  fnceeed  to  the  predeceflbr,  and  the  executor  to  the  )^x 

U&sAar,    [i]  But  it  appeareth  here  by  Littleton,  that  if  a  man  at  r.-i  7^3  ^5 

this  day  give  lands  to  J.  S.  and  his  fuccefibrs,  this  createth  no  fee  vjji.  Sea.  686^ 

fimple  m  him ;  for  Littleton  fpeaking  of  naturall  perfons  faith  that  S5  £.  a  S5. 

tbife  words  (his  heires)  make  an  efiate  of  inheritance  in  all  feoff-  BraA.  lib.  t. 

fnents  and  grants,  whereby  heexcluileth  thefe  words  (his  fuccefTors).  y'f^l^  ..j, 

[i}  And}^t  if  it  be  an  ancient  grant,  it  moil  be  expounded  as  the  /^^  ^  iil 

law  yras  taken  at  the  time  of  the  grant,    [k]  A  chantry  pried  in-  i.Leon.  2.) 

fck    fl^1  ^^''P^'*^^^  ^^^^   ^  leafe  to  him   and   his  ^fucceflbrs  for  a  n^^l  p|  ^%^^ 

^y*      •'  hundred  yeares,  and   after  tooke  a  releafe  from  the  leafor  242.  Seigaior 

to  him  and  his  fucrefibrs;  and  it  was  adjudged,  that  by  the  releafe  Berkley's  ca^c.^ 

he  had  but  an  eftate  for  life,  for  he  had  the  leafe  in  his  naturall  ca-  [t]  Vid.  Bnt 

packy^  ibr  it  could  not  go  infucceflioa  (1),.  anib(his  fueeeifors)  gave  <'o.  86.  X2i.  k^ 

him  *^* 

17E.3.«5.b. 

33  H. «.  22.      10  H.  7.  .13,  14.      9  H.  7.  11.       16  IT.  7.  9.       15  E.  4.  18.       14  H.  6.  1& 

35  H.  6.  34.       24.  AC  14.       40.  AiT.  21.        (Poft.  94.)       Tr.  5*£.  5.      Hut  4.  in  Scaccario. 

3B.3.  ae.     7  £.8.  40.      llH.4v84.      12  H.  4^12.      18  £.  8.    Oona(aii5  89.  b.    5  £.4.  121, 

^  £.  8.  4.    Co,  9.  2a  in  Cafe  de  Abb.  de  Strata  Marcelia.  |7c]  Hit  21  £lis.  D^er'i  ouum- 

tctipt,  inter  Anfley  and  Jobufon  in  Com.  Banca  (4  Co.  66.) 

{3)  [See  N.  44.]  be  conftnied  as  the  eof^uaBivi*   . 

J 4^  [See  N.  45.]  (6)  See  a  Ro.  Abr.  djj.   M«.  U  Visu 

5)  See  5  Co.  11a.  poft.  214.  &PIowd.  Abr.  EftaU^  M.  ! 

I.  2S9.  in  which  laft  book  it  is  particu*        (7)  [^  N.  46.] 
larly  con£de}:ed«  where  the  S^unOhu  0^       41)  {See  N.  47.'] 
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biD>  Tio  eftftte  of  iAheritance  for  want  of  thefe  words  (bis  heires)« 
rQ  48 II.  6. 11.  [F]  If  the  king  by  his  letters  patent  giveth  lahds  decano  et  capitulo^ 
b.  &c  adjudge,  habendum  fibi.  et  koBtedibus  ct  Jitcc^bribvs  fuuf ;  in  tbis  cafe,  albeit 

tbey  be  perfons  in  ibeir  naturall  capacity  to  them  and  tbeir  beires^ 

yet  becaufe  the  grant  is  made  to  tbein  in  tbeir  politique  capacity, 

it  fliall  enure  to  tbem  and  their  fticceflbrs.     And  fo  if  the  king  do 

grant  lands  to  /.  S,  habendum  Jibi  ttfuccejaribus^ve  hmredibw  Juu^ 

this  grant  iball  enure  to  bim  and  bis  beires. 

[m]  15.  E.  3.  \fn\  B.  having  divers  fonnes  and  daughters,  A.  givelh  lands  to 

tit.  CooDterplea  B,  ^t  liberis/uis,  tt  .a  lour  htireSy  the  father  and  all  bis  children  do 

37  a  d^'ao.*'"    ^^  *  ^**  ^""P^®  joyntly  by  force  of  thefe  words  (tbeir  beires) ; 

tl  £.  4.  f .  (^}  hut  if  be  bad  no  cbilde  at  the  time  of  the  feodment,  the  cbilde 

(Cro./ani.  374.  borne  afterward  (hiill  not  take  (3). 

6*  Co.  16.  b.  ^  Thefe  words  (his  beires)  doe  not  onely  extend  to  bis  immediate 
t,  Leon.  «87.)  heires,  but  to  bis  beires  remotje  and  moft  remote,  borne  and  to  be 
[n]  Fleta  lib.3b  borne,  [n]/uh  quibus  vocabuHs  (hctredibusfuisj  omnee  ictreifs  pro-. 
cap.  8.  pinqni cwnprehendunfurf  ft  remoti^natiy  etnafdturu    And  harcdum 

Fl.  Com.  163L      appeiiatione  veniunt  bttredes  kctredum  m  infinitum.     And  the  reafon 

wherefore  the  law  is  fo  precife  to  prefcribe  certaine  words  to  create 
aneilateof  inheritance,  is  for  avoiding  of  uncertainty,  the  mother 
of  contention  and  confusion. 

There  be  many  words  fo  appropriated,  as  that  they  cannot  be 
legally  exprefled  by  any  other  word,  or  by  any  peripbrafis  or  cir- 
[a]  Se£t  17.      cumlocution.     Some  to  eftates  of  lands^  &c.  as  here  and  in  [a\ 
6$.  133.  other  places  of  our  author.     In  this  place  thefe  words  tan{folcnient^ 

[hi  Se6t  156.     Tkot  foiemcntj  alone,  but  tantfolanent,  all  onely,  i.  e.  foiummodo  or 
M%ea  184.      duntaxaiy  are  to  be  obferved.     [6]  Some  to  tenures ;    [c]  fometo' 
raj  Se^  190.     •perfons ;  \d\  fome  to  offences;  [e]  fome  to  forms  of  original  writs, 
194.  746.  either  for  recovery  of  right>  or  removing,  or  redrelTe  of  wrong  ; 

f cj  SeA  9.  67.  [  /  ]  fome  to  warrantie  of  land,  Thefe  b»ve  1  touched  for  exam* 
^6  ^A  Ss^     '^  ^  leave  others  to  the  (ludious  reader  to  obferve,  and  add, 

485.  478!  d9i!  holding  this  for  an  undoubted  verity,  that  th^re  is  no  knowledge, 
^55!  646.  6S0.  cafe,  or  point  in  law,  htmt  it  of  never  fo  little  account,  but  will 
6t4.  637.  674k  iland  our  (ludent  in  (lead  at  one  time  or  other,  and  therefore  in 
r^c-^  reading,  nothing  to  be  pretermitted. 

\j\  Se6t«  733. 

''  Font  rejtate,"  Status  dicitur  itjtando^  becaufe  it  is  fixed  and 
permanent.  The  Ifle  of  Man,  which  is  no  part  of  the  kingdom^ 
[^  Tr.  40.  EIL  but  a  didind  territory  of  itfelfe,  bath  beene  granted  by  the  great 
in  le  Count  de  feale  to  divers  fubjefts  and  tbeir  beires.  [g]  It  was  refolved  by  the 
F^^th^Lo*^*'  lord  chancellor,  Ibe  two  chiefe  juftices  and  chiefe  baron,  that  the 
CbaQcellor  fame  is  an  eftate  defcondible  according  to  the  courfe  of  the  common 

les  s  chiefe  law ;  for  whatfocvcr  flate  of  inheritance  pafle  under  the  great  feale 
Juftices,  &  of  England,  it  Oiall  be  defcendible  according  to  the  rules  and  courfe 
chiefe  Baron.      of  the  common  law  of  England  (4). 

"  En  touts  feoffments  et  grants.**  Here  it  giveth  the  feoffinent  the 
firft  place,  as  the  ancient  and  the  mod  neceCTary  conveyance,  both 
for  that  it  is  foleuuie  and  publike,  and  therefore  befti-emembered  and 

proved, 

(2)  [See  N.  48.]  Com.  L.  183.  Palm.  344.    1.  ?.  Wmt.  310. 

(3^  ISee  N.  49.)  I.  Vcf.  202.     2,  Vcf.  337.      1.  Blacklt. 

•   <4}  S.  C.  4t  Ind.  284.  and  2.  And.  1 15.  Comment'  jth  ed.  p*.  104.  and  Camp.Pdit* 

See  farther  concerning  the  Ifle  of  Mann  m  Surv«  of  Bnt.  v.  i«  p.  cxi, 
2ryn.  on  4.  Jioft.  201.  384.   Hale*s  Hid. 
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j>roved,  [*]  and  4xlfo  &>r  that  it  cleareth  all  difleifins,  abatementSy  f*I  MdeSea* 
intrufionsv  aiid  other  wrorigfuilor  defealible  eftaUs,  where  the  entry  ^^'  *"**  ^• 
of  the  feoffor  is  lawful!,  which  neither  iiue,  recovery,  nor  burgaine  (^J^I«>^r<*  el- 
and fule  by  deede  indented  and  inrolled  doth.  And  here  is  implyed  [^^  i^'J^  ^^' 
a  divilion  of  fee,  or  inheritance,  viz.  [h]  into  corporeall,  as  laudis  and  nb.  g.  fo.  5X 
tenements  which  lie  in  livery,  comprehended  in  this  word  feotfinent,  S66.  368. 
and  may  pafle  by  livery  by  deed,  or  without  dved,  which  of  fome  i^  i^'^^tu  lib.  3. 
called  hctredilas  corporata^  and  incorporeall,  (which  lie  in  grant,  and  J*'  ^'  |'  ^^' 
.cannot  pafie  by  livery,  but  by  deede,  as  advowfons,  commons,  Uc,  ^  j^j  gj^  ^^ 
£Lndof  fome  is  called  hutrcd'Uas  incorporatay  and,  by  the  delivery  of  lo^.  I4i,'  142J 
the  deede,  the  freehold,  and  inheritance  ef  fuch  inheritance,  iis  doth  agreetli  }icr»- 
lie  in  grant,  doth  palTe)  comprehended  in  this  word  Grant.     And  l*"**-   f^-  ^»- 
the  deed  of  incorporeate  inheritances  doth  equall  the  livery  of  cor-  q^  ^ 
poreate.     And  therefore  Li7//t/c//i  faith,  in  all  feoffments  and  grants,  ^jj 
httnditiUy  alia  corvoraiis^  alia  incorporalis :  corporalis  ^/,  qua:  tangi  f^.^.  j, 
potefi  et  videri ;  mcorporalis,  quct  tangi  non  pottjl,  ncc  vid^ri,  liritton  cap.  34. 

tcoffmtnt  is  derived  of  the  word  of  &rt  feodum^  quia  ejl  donatio  Forthe«iiti<|aity 

feodi ;  for  the  autient  writers  of  the  law  called  a  feoffment  donatio^  of  JKeoff«cnt«, . 

of  the  verb  do  or  </«fi,  which  is  the  apteft  word  of  feoffment  (5).  Jj*  ^  Second 

And  that  word  Ephron  ufed^,  when  he  enfeoffed  Abraham,  faying,  ^i^^i^^  \*f  j°" 

I  give  thee  the  field  of  Machpelah  over-againfl  Mamre,  and  the  bridge/  ca.  9. 

cave  therein  I  give  thee,  and  all  the  tiees  in  the  field  and  the  a  £.  a  $4. 

.borders  round  about ;  all  which  were  made  fare  unto  Abraham  for  }^  2*  6-  ^** 

.  a  poileflion,  in  the  prefence  of  many  witnefles.  •c     fia'^o^ 
»    By  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly 
betokeneth  a  conveiance  in   fee,  as  our  author  himfelfe  hereafter 

faith,  +  in  his  Chapter  of  Tenant  fop  Life.     And  yet  fomeiime  im-  t  Vide  Scft.  57. 

properly  it  is  called  a  feoffment  when  an  ellate  of  freehold  onely  ?[*p"  ^ "P*  ^' 

doth  paffe:  done  (fi  nofme  generall  plus  que  n' ell  feoffment^  car  done  cjt  g^^  inore  of 

gaicrall  a  touU  cjiofis  moebles  et  nient  moebleSj  feoffment  eji  riensforfque  Feoifmcau, 

,del/oi/le.     And  note,  there  is  a  difference  inter  cart  am  etfa^um ;  Seft  60. 

I-      K  1   ^^  carta  is  intended  a  charter  which  doth  touch  inheri-  ^.^t^^  Faftum, 

19*:  ^'J   tancc,  and  fo  is  notfa^um,  unlefs  it  hath   fome  other  ad-  ^^^259. 
ditions  (1). 

Grant y  concejjio,  is  property  of  things  incorporeall,  which,  (as  hath  ^.  ^^-  ^*  *■ 

been  faid)  cannot  pafie  without  deed.  And  here  it  is  to  be  obferved,  dJiJ^^die  ^af 

(that  I  may  fpeak  once  for  all)  that  every  period  of  our  author  in  (i.  RorAbr.  * 

all  his  three  books' c on taines  matter  of  excellent  learning,  neceflarily  833.  6.  Co.  ts. 

to  be  colleded  by  implication,  or  confcquence.     For  example  he  ^•) 
laith  here,  that  thefe  ^ords  (^A«  keiresj  make  an  eltate  of  inheri- 
tance in  all  feoffments  and  grants.     He  exprefiing  feoffments  and 
grants,  neceffarily  implyeth,  that  this  rule  extendeth  not. 

Firlt,  to  lajl  wilk  and  tejlaments ;  for  thereby,  [i]  as  he  himfelfe  W  L»JJ*  '**>•  ^ 

after  faith,  aQ  ertate  of  inheritance  may  paffe  without  thefe  words  gea*'.'?  8^6* 

(his  heires).  [k]  As  if  a  man  devife  do  acres  to  another,  and  that  4  e."^.  EOatw 

Jie  (hall  pay  to  his  executors  for  the  fame  ten  pound,  hereby  the  de-  Br.  78. 

vifee  *9H-  8. 

Teluments  18. 
9i  Eltt.  Dicr  371 .    Temps  H  8.  tit.  Confeience  Br.  55.      CS.  Co  21.^)  [fe]  21  E.  3.  16. 

.M  H.  6.  7.     19  H.  8.  9.     3.  Co.  21.     In  Borattou'u  cafe,  6.  Co.  16,  17.     10  Co.  67. 

(c)  See  more  as  to  the  word  feofrntnt^    tween  charters  and  deeds^  and  the  various 

in   Mad.   Formul.    Angl.    Differt.    p.  3.    othernamesofwritingsbcforeandfinccthe 

'2.  Inft.  no  Contiueft,  in  Mad.  Form.  Angl.  DiiFcrt. 

(1}  See  turlhct  ^%  to  the  diftinflipn  be-     p.  2.  and  Mad.  Hift.  Exch.  Picf.  Ep.  p.  8. 
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Tifee  hath  a  fee  funple  by  the  intent  of  the  dcvifor  (a),  albeit  it  be 
7]  Vide  S^SL    not  to  die  value  of  the  land.  [/]  So  it  is  if  a  man  devife  lands  to  a 
Jb5.  maxiin  ptrpetuutny  or  to  give  and  to  fell,  or  in  feodo Jimpliciy  or  to 

II'ai  n^'*  •  ^^  him  and  to  his  aligns  for  ever.  In  thele  cafes  a  lee  limple  doth  pafle 
SirroriniJ)own.  ^Y  ^^®  intent  of  the  devifor.  But  if  the  devife  be  to  a  man  and  his 
hall  &  C«te(ky  alfigns  without  faying  (for  ever),  the  devifee  hath  but  an  eilate  for 
•dj.  Brooko  life,  [vi]  If  a  oian  devife  land  to  a  man  etfanguinofuoj  that  is  a 
^t.  Taile  SK  fee  fimple ;  but  if  it  be/eminifuOy  it  is  an  eftate  taile  (3). 
fw]  1.  Co.  100.  M  Secondly,  that  it  extendeth  not  U)a.Jine/vr  cottujans  de  droit 
ehel)jre*s  cafe,  tome  ceo  que  U  ad  defon  done^  by  which  a  fee  alfo  may  pafTe  without 
4i  E.  3.  7.  thifi  word  (heires)  in  refpe^t.of  the  height  of  that  fine,  and  that 
19  H.  6.  17.  b.  thereby  is  im][)lyed  that  there  was  a  precedent  gift  in  fee. 
PI.  Com.  24«.  Thirdly,  nor  to  ceHain  releafes,  and  that  three  manner  of  ^aies. 
io]  Lin.  lib.  2.  C^l  ^i''^>  when  an  eAate  of  inheritance  pa0eth  and  continueth ;  as 
ca.  Tenant  in  if  there  be  three  coparceners  or  joyntenants,  and  one  of  them  re- 
Commoa.  Sea.  leafe  to  tke  other  two,  or  to  one  of  them  generally  without  this  word 
A^^^SA?*'  (l*cirs,)  hy  Littlct(m*s  own  opinion. they  have  a  fee  fimple,  as  ap* 
JSt^^T)^.  pcareth  hereafter.  2.  By  i*eleafe  [p],  when  an  eftate  ot  inhcritanca 
9£lis.  263^  paifeth  and  continueth  not,  but  is  extinguifhed ;  as'where  the  lord 
{p]  L(tu  lib.  3.  releafeth  to  the  tenant,  or  the  grantee  of  a  rent,  &c.  releafe  to  the 
c  Releafn.  tenant  of  the  land  generally  all  nis  right,  &c.  hereby  the  fcigniory, 
Snfh^I^iT^^'  rent,  &c.  are  extinguifhed  for  ever,  without  thefe  words  (heires). 
19  H.  6  17. ».  3*  f^l  ^Vhen  a  bare  right  is  releafed,  as  when  the  dilfeifee  releafe 
r  j  i^iu.cap.  ^  ^^  diifeifor  all  his  rights  he  need  not  (faith  our  author  in  anothcfr 
}uieai'««,  Sed.  plttce)  fpcake  of  his  heires.  But  of  all  thefe,  and  the  like  cafes, 
46Jm  more  fliall  be  treated  in  their  proper  places,   4.  Nor  to  a  rtcovcry. 

A.  feifed  of  land  fuffereth  B.  to  recover  the  land  againft  him  by  a 

4Dommon  recovery,  where  the  judgment  is,  qnbdprosdidus  B.  recuperet 

verfusprced.  A,  tcmmctxia  prctdiSta  cum  pertin' ;  yet  B".  recovereth  a 

fee  fimple  without  this  word  (heires);  for  regularly  every  reco* 

verer  recovereth  a  fee  fimple.     5.  Nor  to  a  creation  ofnobUitte  by 

torit ;  for  when  a  man  is  called  to  the  upper  houfe  of  parliament 

by  ^vrit,  he  is  a  baron  and  hath  inheritance  therein  without  the 

word  (heires).     (4)  Yet  may  the  king  limit  the  generall  fiate 

of  inheritance  created  by  the  law  and  cuftome  of  the  realme  to 

the  heires  males,  ur  generall,  of  his  body  by  the  writ ;  as  he  did  to 

itr  H.'6.  Lo.      Bramfiete,  who  in  27  II.  6.  was  called  to  parliament  by  the  name  of 

\'cfcie*s  caf?.      the  lord  Ve/cye,  &c.  with  the  limitation  in  the  writ  to  him  und  the 

(7.  Co,  33.  b  )    ijgjres  male5  of  his  bodie.     But  if  he  be  created  by  patent,  he  muft 

of  neceflitie  have  thefe  words  (his  heires)  or  the  heires  males  of  his 
bodie,  or  the  heires  of  his  body,  &c.  otherwife  he  hath  no  inheri- 
tance. The  firft  creation  of  a  baron  by  patent  that  I  find  was  of 
jfofin  Beauchampe  of  Holte,  created  baron  by  patent  in  1 1.  R.  ^.  (5) 
for  barons  before  that  time  were  called  by  writ.  And  it  is  to  bd 
obferved,  that  of  ancient  times  earles,  &c.  were  created  by  girdii^ 
Ihem  witli  a  fword,  and  nominating  him  carle,  &c.  of  fuch  a  coantie 
or  place ;  and  this,  with  a  calling  of  him  to  parliament  by  writ  by 
that  nauie;  was  a  Sufficient  creation  of  inberitaace. 

But 

Si)  {See  N.  CO.]  meat  in  Coll.  Proo. on  Clauns  of  Baronies^ 

3)  As  to  tne  pa/ftngof  sn  eftate  of  £09.221. 

inheritance  in  iafl  luUk,  without  the  word  (5)  Ace.  poft.  16.  b.'  Selc^.  Jan.  Angl* 

MrSt  fee  the  tixlt  Diwfo,  in  the  fe vend  b.  2.  c.  15.  and  6eld.  Tit.  Hon.,  2d  ed. 

Abridgments  of  Xaw  and  Equity,  and  p.  747.  which  latter  boui&.containstiie  form 

Gilb.  Law  of  Deviibs.  of  the  letters  patent  to  lord  Bsauchamp. 
^4)  See  as  to  this,  mr.  feij.  Rollers  argu« 


Lib.  1.  Of  Fee  fimple.  Sed.  i: 

But  out  of  this  rule  pf  our  author  the  law  doth  make  divers  ex- 
ceptions (et  exceptio  probat  regtilam);  for  foraetime  by  a  feoffment 
a  fee  fimple  Ihall  pafie  without  thefe  words  (his  heires).     For  ex- 
ample, firll,  [r]  if  the  father  infeoffe  the  fonne,  to  have  and  to  hold   M  39.  Aif.  l». 
to  him  and  to  his  heires,  and  the  fonne  infeoffeth  tlie  father  as  fully  ^^  ^  ^'  ^'^' 
as  the  father  infcoffed  him,  by  this  the  father  hath  a  fee  fimple,  ((>)   y^l^f  g^^l* 
quia  verba  rclata  hoc  maximi  operanturper  rtferentimn  ut  in  cffe  vi-   14  h.  4.  is. 
dentur,  [s]  Secondlie,  in  refped  of  the  confide  ration,  a  fee  iimple  34  £.  3.  Arow- 
had  pafled  at  the  common  law  without  this  word  (heires),  and  at   Vf^^^r 
this  day  an  eftate  of  inheritance  [in]  tayle.     As  if  a  man  had  given   fy  ^ '**^  ^*^- 
land  to  a  man  with  his  daughter  in  frankmarriage  generally, >a  tee  jn  Formedoa. 
iimple  had  paffed  without  this  word  (heires);  for  there  is  no  confi* 
deration  lo  much  refpedied  in  law  as  the  confideration  of  marriage, 
in  Tefpe^  of  alliance  and  pofteritie.     [t]  Thirdly,  if  su  feoffioaent  or   r^i  3  ^^  5  ^7^ 
grant  be  made  by  deed  to  a  mayor  and  commonaltie,  or  any  other   11  h.  7.  I'i. 
corporation  aggregate  of  manie  perfous  capable,  they  ha^^e  a  fee  «2S  £•  4. 
iimple  without  the  word  (fuccefibrs);  (7)  becaufe  in  judgment  of  a^J^'^\f^ 
the  law  they  never  dye.    [u]  Fourthly,  in  cafe  of  a  fole corporation        *  q„  '     . 
a  fee  fimple  (hall  fometime  palTe  without  this  word  (fuccefibrs).   As   ^^-'j|  ^  '^ 
if  a  feoffment  in  fee  be  made  of  land  to  a  bi(hop,  to  have  and  to   (i.Ro.Abr.43.) 
hold  to  him  m  libcrd  eUemqfindy  a  fee  (imple  doth  paffe  without  this 
word  (fucceffors).  [w]  And  fo  if  a  man  give  lands  to  the  king  by    [v]  PI.  Con. 
deede  inrolled,  a  fee  iimple  doth  pkffe  without  thefe  words  (fuc-   Lo-  Berkleje's 
ceffors  or  heires);  becaufe  in  judgment  of  law  the  king  never  dieth.   ^  ' 
Fifthly,  in  grants  fometimes  an  inheritance  ihall  paffe  without  this 
r  -I  word  (heires).    [*]  As  if  partition  be  made  betweene  copar-   [j]  i?9.  AC  z$* 

{^10.  a.  J  ccners  of  lands  in  fee  fimple,  and  for  owelty  of  partition  the    15  H.  7.  14. 
one  grant  a  rent  to  the  other  generally,  the  grantee  ihall  have  a  fee    ^  '^'  ^-  5- 
iimple  without  this  word  (heires)  (1);  becaufe  the  grantor  hath  a   J[  v  0'  f' 
fee  iimple,  in  coniideratinn  whe;eof  he  granted  the  rent :  Ipfa   21.  aC 
ttmim  Uge$  cupiunt  ut  jure  regantvr.     Sixthly,  by  the  forrell 
law  if  an  aifart  be  granted  by  the  king  at  a  juftice  feat  (>vhich  may 
be  done  without  charter)  to  another,  habendum  et  temjidumjibi  in 
perpetuum^  he  hath  a  fee  fimple  without  this  word  (heires)  [y'\ ;  for    [y]  40  H.  r.  7. 
there  is  afpeciall  law  of  the  foreft,  as  there  is  a  law  marihall  for    (4.  imh  311.) 
wars,  and  a  marine  law  for  the  feas  [zl.  [*],?2  ^-  ^-  h 

And  this  rule  of  our  author  extendeth  to  the  pafTing  of  eibates   g  1^*3  03 
of  inheritances    in  exchanges,  releafes,    or  confirmations   that   4,  q^.  i7 
enure  by  way  of  enlargement  of  edates,  warranties,  bargaine  and   Bufcard's  cafe. 
.  .  fales  by  deed  indented  and  inrolled,  and  the  like,  iu  which  this  word   Vide  S^>.  465. 
(heires)  is  alfo  neceffary  ;  for  they  do  tantamount  to  a  feoffment  or    lo^^^^g^I^  go 
grant,  or  iland  upon  the  fame  reafon  that  a  feojment  or  grant  doth ;    19 £.'2.  gJ^^,  35. 
for  like  reafon  doth  make  like  law,  jjihi  eadem  ratio^  ibi  idem  jus  (2). 
And  this  is  to  be  obferved  throughout  all  thefe  three  books,  that 
whcrcother  cafes  fall  within  the  fame  rrafon,  our  author  doth  put  his 
cafe  but  for  example;  for  fo  our  author  himfelfe  in  another  place*    ♦  Sedt.  301. 
explaneth  it,  faying,  et  memorandujn  que  en  toud  auters  [tiels]  cafes ^ 
hcoment  queue  font  icy  exprejffinent  moves  etfpecifies^fifontenfcfnblabU 

rccfun 

(6)  Adj.  contra  39.  lib.  Aff.  pi.  12.  but  will  pafs  by  deed  or  grant  wjthout  the  word 
RoUe  abridges  the  cafe  with  a  jtf^rr/.  Sec  beirs^  (ec  Via.  Abr.  Efiate^  K.  2.  and  L. 
1.  Ro.  Abr.  833.  pi.  /•  To  the  cafes  in  Viiier,  add  8  H.  4.  4.  16.  b 

(7)  [See  N.  51. J  19  H.  6.  17.  20  H.  6.  36.  27  H.  8.  8.  b. 
(i)  Ace.  Plowd.  134.  b.  ^,  169.  which  I  do  not  fee  cited  by  him. 
(2)  F9r  other  inftances  in  which  a  fee    See  alfo  Aib.  Kepertor.  tit.  Efiau 
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reafon  font  enfemblable  ley.    And  here  our  author  is  to  be  underftood-    - 
^       to  fpeak  of  heires  -when  they  are  inheritable  by  defcent,  for  they 
are  capable  of  land  alfo  by  purchafe,  and  then  the  courfe  of  defcent 

ifPoft.  10.  b.  is  fometimes  altrred*  As  if  lands  of  the  nature  of  gavelkind  be 
H^h  *^?  ^'  given  to  B,  and  his  heires,  having  iffue  divers  fons,  all  his  fons 
1  Co  101.103.)   *^^*^  ^*s  deceafe  fliall  inherit  (3);  but  if  a  leafe  for  life  be  made, 

the  remainder  to  the  right  heires  of  B,  and  B,  dieth,  his  eldefl  fon 
only  Hiall  inherite,   for  he  only  to  take  by  purchafe  is  right  heire 

'  by  the  common  law  (4).     So  note  a  diverfity  betweene  a  purchafe 

and  a  defcent.  But  where  the  remainder  is  limited  to  the  right 
heires  of  B.  it  need  not  be  faid,  and  to  their  heires ;  for  being 
plurally  limited  it  includeth  a  fee  fimple,  and  yet  it  refleth  but  in 
one  by  purchafe. 

Out  of  that  which  hath  beene  faid  it  is  to  be  obferved,  that  a  man 
may  purchafe  lands  to  him  and  his  heires  by  ten  manner  of  con- 
#  veyances  (for  I  fpcakc  not  here  of  cftoppells).  Firft,  by  feoffment. 
Secondly,  by  grant  (of  which  two  oiu"  author  here  fpeaketh). 
Thirdly,  by  fine,  which  is  a  feoffment  of  record.  Fourthly,  by 
common  recovery,  which  is  a  common  conveyance,  and  is  in  nature 
of  a  feoffment  of  record.  Fifthly,  by  exchange,  which  is  in  nature 
of  a  grant.  Sixthly,  by  releafe  to  a  particuFar  tenant.  Seventhly, 
by  confirmation  to  a  particular  tenant,  both  which  are  in  nature  of 
grants.     Eighthly,  by  grant  of  a  reverfion  or  remainder  with  al- 

f7  IT  8.  ca.  16.  tornment  of  the  particular  tenant,  of  all  which  our  author  fpeaketh 

slii  t  ^*  ?     hereafter.     Ninthly,  by  bargaine  and  fale  by  deede  indented  and 

inrolled,  ordained  by  ilatute  fince  Littleton  wrote.     Tentlily,   by 
devife  by  cuflome  of  fome  particular  place,  as  he  flieweth  hereafter,^ 
and  fince  he  wrote,  by  will  in  writing,  generally  by  authority  of 
parlianTent. 

?^^.  Wl.  What  words  are  apt  words  for  a  feoffment  or  grant  ricfc  Se^. 

'^a  Afl-' '*' ^'       53'*     Our  author  fpeaketh  of  feoffments  and  grants,   whereby  is 

n  E.  4  ^9  &c  ""P^yccl  lawful!  conveyances;  and  therefore  this  rule  extendeth  not 
'  '  '  to  diffeifins,  abatements,  or  intrufions  into  lands  or  tenements,  or 
to  ufurpations  to  advowfons,  &c.  in  which  cafes  edates  in  fee  fimple 
are  gained  by  the  a^  and  wrong  of  the  dilTeifors,  abators,  intruders^ 
and  ufurpers  (5);  and  if  a  difieifin,  abatement,  or  intrufion  be  made 
'  to  the  ufe  of  another,  if  ceftui  que  ufe  agreeth  thereunto  in  pays^  by 
this  bare  agreement  he  gaineth  a  fee  fimple  without  any  livery  oi 
feifin  or  other  ceremony. 

ft 

(3)  [See  N.  52.]  (5)  See  ante  3.  b.  and  poft.  18.  b. 

(4)  [See'N.  53.] 
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Sed-  2. 

TpT  Ji  home  purchajt  terres  enfet  AND  if  a  man  piirchafe  land  in 

Jimple  et  devyfam  iD'ue,  chefcun  fee  fimple  and  die  wilhout  iffue, 

que  eft  fon  prochein  cojtn  collateral  he  M'hich  is  his  next  coufin  colla- 

ael  entire  Janke,  de  quel pluU  long  ternll  of  the  whole  hlood,  how  farre 

degree  qu'il foit  (6),  poet  inheriter  et  fo  erer  he  be  from  liim  in  degree, 

aver  meme  la  terre  come  heire  a  may  iiiherite  and  have  the  land  as 

luy»  heire  to  him.  ^ 


J^ITTLETON  fheweth  here  who  (hall  be  heire  to  lands  in  fee  (Plowd.  444.) 

iimple;  for  he  intendeth  not  this  cafe  of  an  eftate  taile,  for 
that  he  fpeakelhof  an  heire  of  the  whole  blood,  for  that  extendeth 
not  to  eftates  in  taile,  as  (hall  be  faid  hereafter  in  this  Chapter, 
Sedion  6.  r 

**  Prochein  coftn  collaterally*  Neither  excludeth  he  brethren  or 
iflers,  becanfe  he  hath  a  fpeciall  cafe  concerning  them  in  this 
Chapter,  Se6r.  5.  and  in  his  Chapter  of  Parceners  ;  but  this  is  in- 

[,   -^  tended  where  a  man  purchafeth  lands  anddieth  without  ilTue, 
*  ^'  "^'J  and  having  neither  brother  nor  lifter,  then  his  next  coufm  col- 
lateral! (hall  inherite  (1).  So  as  here  is  implyed  a  divifjon  of  heires, 
viz.  lineal!  (whoever  fhall  firft  inherite)  and  collateral!  (who  are  to  Glanvill.  lib.  T, 
inherite  for  default  of  lineall).     For  in  defceuts  it  is  fLmaxime  in  ca.  3,  4. 
law,  quhd  lineare&afemper prarfertur  tranfcerjali.     Lineall  defcent  l^ract.  lib. «. 
is  conveyed  downward  in  a  right  line;  as  from  the  grandfather  to   „  ?^*  *°*  J^l 
the  father,  from  the  father  to  the  fonne,  &c.    Collateral!  defcent  is  yi^^^  jjj,!  j; 
derived  from  the  fide  of  the  lineall ;  as  grandfather's  brother,  father's  cap.  1.  &  2. 
brother,  &c.     Prochein  coujin  collatcrall  en  her  it  era  doth  give  a  cer-  (Plowd.  444.) 
tain  diredion  to  the  n^xt  coufm  to  the  fonne,  and  therefore  tlie  ^^*^i' ^'^'  ^: 
father!s  brother  and  his  pofterity  iliall  inherite  before  the  grand-  F^ej^ii^^ 
father's  brother  and  his  pofterity.  Etjic  dc  cwteris  ;  for  propinquior  cap.  5.  &  hb. «». 
excludit  propinquum^  et propinquus  remotum,  et  remotus  rctnutiorem.     can.  1.  &  2. 

Upon  this  word  (prochein J  I  put  this  cafe.     One  hath  iffue  two  Britton  c.  119. 
fonnes,   J,  and  B,  and  dieth ;  B.  hath  two  fonnes,  C.  and  D,  and  ^^"^^^  Y' 
dieth.     C  the  eldeft  fonne  hath  iffue  and  dieth.     A.  purchafeth  so.  Aff.  p.  47.' 
lands  in  fee  fimple,  and  dieth  without  iffue.     D,  is  the  next  coufin,  (:).  Co.  ^.  42.) 
and  yet  ftiall  not  inherite,  but  tlve  iftbe  of  C;  for  he  that  is  inherit- 
able is  accounted  in  law  next  of  blood.     And  therefore  here  is  un-  19  R.  2.  tit 
derftood  a  divifion  of  next,  viz.  ntxij tire  repra:fentationis,  and  next  Garr.  100. 
jure  propinquitatis;  that  is,  by  right  ofr^prelentation  and  by  right  of 
propinquity.  And  Littl^on  meaneth  of  the  right  of  reprefentation, 
for  legally  in  courfe  of  defcents  he  is  next  of  blood  inheritable. 
Ab6  the  iffue  of  C.  doih  reprefent  the  perfon  of  C;  and  if  C.  had 
Jived,  he  had  been  legally  the  next  of  blood.     And  whenfoever  the 
father,  if  he  had  livedo  fhould  have  inherited,  his  lineall  heire  by 
right    of  reprefentation  ftiall  inherite  before  any  other,  though 
another  be  jure  propinquitatisy  naerer  of  blood.     And  therefore 
Ldttltton  intendeth  his  cafe  of  next  coufui  of  blood  immediately  in- 
heritable. So  as  this  produoeth  another  divifion  of  next  blood,  viz.  (f .  inft.  r,) 

immediately 

(6)  dilui,  L.  and  M.  Rob.  Red.  (1)  [€ce  N.  J4J 
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immediately  inheritable,  as  the  ifTue  of  C;  and  mediately  inberit- 
^.  Aff.  p.  47.     able,  as  D.  if  the  ifliie  of  C.  die  without  iffue  ;  for  the  iffue  of  C, 

and  all  that  line,  be  they  never  fo  remote,  fhall  inherit  before  D» 
.  or  his  line  ;  and  therefore  LittUton  faith  well,  de  quel  pluu  long  de^ 
grec  que  ilfoit.  And  here  arifeth  a  diverfit^iiri  law  between  next 
of  blood  inheritable  by  defcent,  and  next  of  blood  capable  by  pur- 
rhafe.  And  therefore  in  the  cafe  before  mentioned,  if  a  leafe  for 
life  w^ere  made  to  A.  the  remainder  to  his  next  of  blood  in  fee  ;  in 
this  cafe,  as  hath  l)Ccn  faid,  D,  ihall  take  the  remainder,  bccaufe 
he  is  next  of  blood  and  capable  by  purchafe,  though  he  be  not 
legally  next  to  take  as  heire  by  delcent  (2). 

Se^t.  3. 

Tif  E  S  fi  foil  pier  etjits,  et  lepier  T^UT  if  there  be  father  and  fon> 

•^^   ad  un  Jrere  que  e/l  uncle  a  ie  and  the  father  hath  a  brother 

fiUf  et  le  Jits  purctwfe  terre  en  fee  that  is  uncle  to  the  fon,  and  the  fon 

Jimple  et  mort  fans  yfue,  vivant  fon  purchafe  land  in  fee  fimple,  and  die 

pier y  C uncle  avera  la  terre  come  Heire  without  iflue,  living  his  father,  the 

alJitSj  et  nemy  h  pier^  uncore  le  pier  uftcle  (hall  have  the  land  as  heir  to 

ejl  pluis  prochein  de  fanke;  piir  ceo  the  fon,  and  not  the  father,  yet  the 

que  eJl  un  maxime  eii  le  /ey,  que  en-  father  is  necrer  of  blood  ;  becaufe  it 

heritance  poet  lineahnent  dijcender^  is  a  maxime  in  law,  that  inheritance 

mes  nerny  (3)  ajcender,    Uncore Ji  le  may  lineally  defcend,  but  not  af- 

jfts  en  del  cafe  mort  fans  iffue,  eifon  cend.  Yet  if  the  fon  in  this  cafe  die 

uncle  entra  en  la  terre  come  heire  a  without  iflue,  and  his  uncle  enter 

lejits  (ffcome  il  devoit  per  la  ley)  et  into  the  land  as  heire  to  the  fonne 

apres  ruiicle  devia  fans  iffue,  vivant  (as  by  law  he  ought)  and  after  the 

Upier,  donques  lepier  avera  la  terre  uncle  dieth  without  iflue,  living  the 

come  heire  al  uncle,  et  nejuu  come  father,  the  father  fliall  have  the  land 

heire  a  fon  Jits,  pur  ceo  que  it  veigne  as  heire  to  the  uncle,  and  not  as 

al  terre  per  collateral  difcent  et  nemy  heire   to  Tiis    fonnc,    for  that    he 

per  Hneal  afcention.  commeth  to  the  land  by  collateral 

difoent  and  not  by  lineall  afcent. 

» 
5  K.  6.  tit.  Ad-    '<    TTNCORE  le  pier  ejl  pluis  prochein  de  fanke."     And  therefore 

si"' Me^'c  le*  ^""^®  ^^  ^^^^^  "P^"  ^^^^^  ^^'^'^^^  °^  Littleton,  that  if  a  leafe 

uWfup.**Se«*  ^^^  ^^^^  were  made  to  the  fonne,  the  remainder  to  his  next  of 

after  in  t}ie  blood,  that  the  father  flix)u1d  take  the  remainder  by  purchafe,   and 

Chapter  of  Bot  the  unclo,  for  that  Littleton  faith  the  father  is  next  of  blood, 

SocBge.  an(i  yet  the  uncle  is  heire.     As  if  a  man  hath  iflue  two  fons,  and 

(Hob.  33.)  theeldell  fonne  hath  ilVue  a  fonne  and  die,  a  remainder  is  limited  to 

the  next  of  his  blood,  the  younger  fon  (hall  take  it,  yet  the  other  is 
(3,  Co.  40.)        jijs  heij-e^ 

f  p]  PI.  Com.  "  [p]  EJl  vn  maxime  en  le  ley,  que  inheritance  poet  lineahnent 

»93.  b.  difccnder, ,  mes  nemy  afcender" 

Oft»orne*«  cafe.         Maxime,  i.  e.  a  fare  foundation  or  ground  of  art,  and  a  con-  r 

(Poft.  67.)  clufion  of  reafon,  fo  called  [7]  quia  maxima  (ft  ejus  dignitas  L^  ^  •  a. J 

Tfl]  PI.  Com.  $r.  *^  certijjima  authoritas^  atque  quod  maximi  omnibus probetur,  fo  furc 

b.  (3.  Co.  40.)  and 

ii)  [^(C  N.  5S*]  (3)  ^almet^^V.  and  Red. 
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and  uncoDtrolable  as  that  they  ought  not  to  be  queftioned.  [r]  And  [*"!  Sea.  90. 
that  which  our  author  here  and  in  other  places  calleth  a  inaxime,  ^^^* 
hereafter  he  calleth  a  principle ;  and  it  is  all  one  with  a  rule,  a 
common  ground^  pojlulatum^  or   an  axiome^  and  it  were  tim  much 
curiolitie  to  make  nice  diftiudions  hetweene  tlieni.     And  it  is  %v(jU 
faidin  our  hookes,  [*]  fitjt  my  a  difputcrt*  ancient  principles  dil  It  p.   f,]  ig  h.  4. 
I  never  read  any  opinion  in  any  booke  old  or  new  agaiiill  this  OlauviU.  tib.  7, 
maxinie,  but  only  in  lib,  rub,  where  it  is  faid,  [t]^  (juisjine  Itberis  c/»P-  i-  Braa. 
dccejjcrit,  pater  aut  mater  ejus  in  hctreditatem  fuccedat,  vcif rater  et       '  **.*^*'^'  ^ 
fororji  pater  tt  mater  dcftnt\fi  nee  hos  hahcat,foror patrisvelmatris,  v      'q 
ct  deinccps  qui  propinquiorcs  in  parenteld  fuerint  hcereditario  fucce^  ^  '*' 
dant I  et  dum  virilis/exus  extiterit,  tt  ha:r€ditas  abindejit,  farmina 
non  hotreditat.     But  all   our  ancient  authors  and   the  conflant 
opinion  ever  fince  do  afTirme  the  maxime. 

By  this  maxime  in  the  conclufum  of  his  cafe,  onely  lineall  afceQ« 
tion  in  the  right  line  is  prohibited,  and  not  in  the  coilaterall. 
\u]  Queelibet  kcereditas  naturaliter  quidem  ad  haredes  hoKreditabditer  [„]  Brit.  cap. 
dfijcendit,  nunquam  quidem  naturaliter  afccndif,     Defcendit  itaque  119.  fleti&iib.i. 
Jvs  quafi  panderojumy  quod  cadens  deorjum  recta  lined  vet  tranjverfali,  ca.  i.  N "'"*>• 
et  nunquam  reajcendit  ed  via  qud  defcendit  poji  mortem  antecejj'orum^  *^*f^^b  fu^jral* 
a  latere  tamen  afcendit  alicui  propter  defectum  kceredum  inferius  pro-  /^^  (j^,  40') 
vinietUium  ;  fo  as  the  lineall  afcent  is  prohibited  by  law,  and  not 
the  coilaterall  (1).  And  in  prohibiting  the*  lineall  afcent,  the  com- 
mon  law  is  alTifled  with  the  law  of  the  12  tables  (2). 

Here  our  author  for  the  confirmation  of  his  opinion  draweth  a 
reafon  and  a  proofe  (as  you  have  perceived)  from  one  of  the 
maximes  of  the  common  law.  Now  that  I  may  here  obferve  it 
once  for  all,  his  proofes  and  arguments,  in  thefe  his  three  books, 
may  be  generally  divided  into  two  parts,  viz.  from  the  common 
law  and  from  flatutes,  of  both  which,  and  of  their  fcveral  branches,  » 

I  (hall  give  the  Hudious  re<ader  fome  few  examples,  and  leave  the 
reft  to  his  diligent  obfervation. 

For  the  common  law  his  proofes  and  arguments  are  drawn  from 
ao  feveral  fountaines  or  places. 

[a]  Firfl,  from  the  maximes,  principles,  niles,  intendment  and  [a]  Sc6t.  5.  0. 
reafon  of  the  common  law,  which  indeed  is  the  rule  of  the  law,  as  ^-  96. 52,  bS, 
here  and  in  other  places  our  author  doth  ufe.  130^14?^  ir^' 

lb]  Secondly,  from  the  bookes,  records,  and  other  authorities  ^q(^'  ^73'  ^^xi 
of  Kaw  cited  by  him  ab  authoritate,  et  pronunciatis,  •  29a  30'^.  3o2. 

[c]  Thirdly,  from  originall^writs  in  the  Regiftec^  d  refcripti^  S60.  376,  377 
mikt  argumentum.  396.  410.  440. 

[d]  Fourthly,  from  the  forme  of  good  pleading.  ^'  ^^^'  ^^' 
[c]  Fiftly,  from  the  right  entric  of  judgements.  [6]  Sc6t  20. 
[/ ]'  Sixtly,  d  prtecedentibus  approbatis  et  vju,   from  approved  where  a  number 

precedents  and  ufe.  of  o»^»«m  *re 

M  Seventhly,  d  non  vfu,  from  not  ufe.  Tf^^:^  ^^  ^3^^ 

[//]  Lightly,  ab  artificialibus  argumentis  con/cquentibvs  et  con-  \f()  ^^'^  i^i/ 

civjionibus,  artificiall  arguments,  confequents  and  conclufions.  S6d.  6ii>.  6\4. 

Ninthly,  (Plowd.  iit^B.) 

•^      [d  1  Sea.  58. 
170. 18S.  369.  [<]  Sea.  248,  249.  [/]  Seft.  88.  74.  76.  145.  332.  371, 37^*,  445. 

[^]    108.  733.  Ih]  Sea  170.  264.  283.  302.  429.  464.  629.  633.  6864  34«,  418.  61^ 


686.  739. 


(0  [Sec  N. 5^0  (2)  [SceN.j7.] 
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Lib.  1.     Cap.  1.  Of  Txie  fiople.                    SecH;.  3. 

[i]  Sccb.  697.  Ninthly,  [i]  H  cowmuni  opinionejuri/prudertfiuw,  from  the  com- 

59.  10*.  238.  luon  opinion  (»f  thf»  iagcs  of  iht^  kiw. 

rill  S^a  87  'Icnthlyj  [k]  ah  ijujf.cci.icnfi,  from  that  which  is  incoavenient. 

Ivherc'many'  Eleventhly,  [I]  d  dhi/tont,  from  a  divifion,  vel ab  enumcrafione 

mUcts  are  partiu?n,  irom  the  enunicralion  of  the  parts. 

qnoi  d.  Tyelftly,  [wj  a  majort  ad  minus ,  from  the  greater  to  the  leflcr, 

W  Sed.  13.  jjj.  ^^^j  iYoin  theleller  to  the  greater  [o]  djimli  [/?]  a  pari. 

ZJ'i^MT^loi'  \Z*  -^  Ab  hnpoffibili,  from  that  which  is  impcillible. 

cd  ;  but  fee  H*  [7]  Ajiihc^  from  the  end. 

chieflySfct38K  15.  [*]  Ab  utili  vtl mul'diy  from  that  which  is  profitable  or  iin- 

fm]  Sod.  438,  proli  table. 

?'?  S^ tt  18  *^^*  t'*^  ^^  ahfurdo,  for  that  thereupon  fhall  follow  an  abfurditie, 

loj  301,  &c!  ^"^A  ^j'urdoprolatUm,  becaufeit  is  repugnant  to  underftanding  and 

[p]  «9i'  298.  reafon. 

409,  ^c.  1 7.  \s]  A  naturd  et  ordine  natnrct,  from  nature,  or  the  courfe  of 

[t]  129. 440.  nature.                                 .    * 

194.^^  18.  U]  Ab  ordine  rcligionisy  from  the  order  of  religion,   r         i   -j 

f*]  Scd.  .^60.  *9«  M  ^  communi  prof umpt tone,  froia  SL  common  ^TQ"   L***  "'i 

[rj  Sod.  722.  fumption. 

f«]  Sedt.  114.  20.  [w]  A  leHionUms  juHsprndentium^  from  th«  readings  of 

^^^  ^oR  ^^^  learned  men  of  law. 

't^  Sfdl  ao2.  From  ftatutes  his  arguments  and  proofes  are  drawne. 

Se6>.  440.  ^»  W  From  the  rehearfall  or  preamble  of  the  ftatute. 

Sect.  481.  a.  By  the  bodie  of  the  law  diverfly  interpreted. 

>]  Si-6t.i3,&c,  Sometime  by  other  parts  of  the  f^e  ftatute,  which  is  bene  di^a 

635 "  633  441I  ^^'ifii^y  ^  ^^  vijccribus  cavfct. 

103.  193!  154.  W  Sometime  by  the  reafon  of  the  common  law.     But  ever 

140.  2.  the    generall    words    are    to   be   intended   of  a  law  full  a6t,  [z] 

(Flowd.  57.  b.  and  fuch  interpretation  mnft  ever  be  made  of  all  ftatutes,  that 

^^:  ^'\  . ,  the  innocent  or  he  in  whom  there  is  no  default  may  not  be  dam- 

[i/]  Sea.  464w  'f-.  /.v                                                                                  ^                        ■ 

(Cro.  Ja.  474.)  n»ficd  (l). 

[0  Sea.  731.  685.     (Plowd.  105.) 

a]  17  E. 3.  »<  En  la  ley*'    There    be  divers  lawcs  within  the   realme  of 

19     ^rli  3'  ^"&^*"^«     As  firft,  [a]  Lex  coronjp,  the  law  of  the  crowne* 

cap.  1.  Rei^-iil.  *     ^'  ['0  ^^  ^^  cotifuetado  parliamenti,     JJia  lex  eji  ab  omnibus 

inter  Jura  regia  qucereiida,  d  multis  i^norata^  d  pattcis  cognita. 

61  ►  &c.  3.  [c]  Lex  ndtnnXy  the  law  of  nature. 

^u\%  ^^^  ^*  t'^  Covimunis  Lex  Anglue,  the  common   law  of    England, 

fi>oken  ©rhi"  ^  Sometime  called  Itx  terra,  intended  by  our  auther  in  this  and  the 

Parliament  *  ^^^^  places.                                                                                 [ment. 

KiiJIs.  5«  [«']  Statute  law.     Lawes  eftablifhed  by  authority  of  parlia- 

(4.  Iiift.  14.  0.  r /']  Con/'iiitudinrs,  Cuftomes  rcafonable. 

roit.  10.  u.)  y^  j^j  Jusbtlli,  thclawofarmes,  war,  and  chivalrie^ tn  rrpi/6/ic^ 

1*^-1, ^^,?';  t' ,^'  maxime  cojiferxanda  J'unt  jura  bdli. 

caff.    PI.  Com.  ®'  l^]  licclelialiical  or  canon  law  in  courts  in  ccrtaine  cafes. 

Shariagton's     *  9*  [0  Civil  law  in  certainc  cafes  not  onely  in  courts  ecclefiafti- 

caif.  cal,*  but  in  the  courts  of  the  conftable  and  marftiall,  and  of  the 

(Dr.  and  S(ud.  admiraltie,  inwhich  court  of  the  admiraltie  is  obferved  la  ley  Oluron^ 

X)iJtl   1.  c.  2.)  ^      ./        ' 

r#yl  'IV     I  *  For  an  elemmtary  introdu6ii*m  t»  the  Civil  and  Canau  Law, 

l^dj    ifiia  iaxT  j^^  ^^  Bmler'i  Har^c  Juredicit  iyuhjtciViS,  oct.  1804. 

appearetbiijour  •^                                                          j         *              ■ 

bookes  and  judiciall  records.      [«]  Tljefe  are  of  record  in  Roll*  of  Parliament.      If]  Whereof 

you  ihall  read  in  our  author,  and  in  our  bookes.       [^J  Rot.  Pari.  S!  R.  2,  nu.  3.     13  R.  2.  ca.  2. 

(Poft.  249.)  ( /i]  X.  Cp.  Ciudntj's  cafe,  articul,  fuper  cartas, &c.               [»]  37  H.  6.  21, 

Forttfc.  ca.  32.  13  H.  4.  4.     23  11.  8.  ca.  15. 

*  •  ■ 

(l)  As  to  the'conftruaion  of  ftatutes,    Expof.  Stat,  by  Eq.— Vin.  Ab.  Statutes^ 
fr-  l;r(i  ich.  Hatt.  Treat,  on  Suc— Aih.    E.  6.— Cooi.  Pig.  Parliament,  R.  lo. 
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Lib.  I.  Of  Fee  fimple.  Sed.  3. 

tfSAO  5  of  Richard  the  firft,  fo  called,  becaufe  it  was  publiflied  in 

the  ifle  of  Olyron. 

lo.  [k]  LexforrJcPy  fo  reft  law.  m  Carta  de 

1 1-  [/]  The  law  of  marque  or  reprifall  (^).  Forefta,  Uc.  the 

iti.    m]  Lex  mcrcatoriay  iueTchaniy6ic.  tfires  ot  the 

13.  [fi]  The  lawcsandcuftomesof  the  ifles  of  Jerfey.,  Gaernfey,  in^l^'f^  3 
and  Man.  •  "     ca.  17.  VV'i  *ca. 

14.  [0]  The  law  and  privilege  of  the  Stannaries.  .      23.    4H.5. 

15.  [/?]  The  lawes  of  the  eall,  weft,  and  middle  Marches,  which  ^^'  ^• 

are  now  abrogated.  m,  cu^Braa 

But  hereof  this  little  tafte  for  our  ftudent,  that  he  may  be  334.444.  t'leta 

capable  oC  that  v^hich    he  ftiall    reade  concerning  tbefe    and  lib.  2.  ca.  51, 

others  in  records,  and  in   our  books,  and  orderly  obferve  them,  ^3«  &c. 

fliallliiffice.  5E3.il. 

38  K.  3.  7. 
27  E,  3.  cap.  8.    Fortefciie  3?.    F.  N.  B.  117.    13  E.  4.  9.  Rot.  Pari.  eH.  4.  nu  43.     10  H.  7. 
16.       47J2.3.  ?2.        30  E.  I  At-count  127.       Carta  Mercaloria.     .    31  E.  4.  Hot.  Patent. 

(4.  Inft.  237.)  [»ij  Mich.  41  E.  3.  coram  rege  lu  Theiaur.     12  E.  3.  5.  b.     12  H.8..  fol.  5. 

lUt.  P*it.  an.  *iO  E.  1.   f.  Co.  Calvin's  cafe,  fol.  n.     Re^ift.  fol.  22.         [«]  60  E.  3.  Hot.  Pari. 
50  E.  3.     Rot.  Patent,  itc.  [p]  31  H.  6.  ca.  3.     4.  J  a.  c.  1. 

"  Etfon  uncle  enter  en  la  terreV  For  if  the  uncle  in  this  cafe  doih 
not  enter  into  the  land,  then  cannot  the  father  inheritethe  land;  for 
there  is  another  maxime  in  law  herein  implied,  [^]  that  a  man,  that  [9]  11 H.  4. 11. 
claimeth  as  heire  in  fee  fimple  to  anie  man  by  defcent,  muft  make  10.  AC  27. 
hiinfelfe  heire  to  him  that  was  laft  feifed  of  theaduall  freehold  and  ^'^\^'  ^^' 
inheritance  (3).  And  if  the  uncle  in  this  cafe  doth  not  enter,  then  -^^'^  17*7*" 
bad  he  but  a  freehold  in  law,  and  no  adluall  freehold,  but  the  laft  45  £.  3.  \i, 
that  was  feifed  of  the  aduall  freehold  was  the  fonne  to  whom  the  40.  AA*.  p.  6. 
father  cannot  make  himfelfe  heire ;  and  therefore  Littieton  faith,  et 
fon  uncle  enter  en  la  terre  (Jicome  dexoit  per  la  ley)  to  mak^  the 
father  to  inherite>  as  heire  to  the  uncle,    [r]  Note,  ihaft  true  it  is  Mii.AflT.  p.i. 
that  the  uncle  in  this  cafe  is  heire,  but  not  abfolutely  heire;  for  if  uo^.  and  Stud. 
after  the  defcent  to  him  tlie  father  hath  ifiue  a  fonne  or  daughter,  ^^-  ^• 
that  iffue  fliall enter  upon  the  uncle  (4).    [*]  And  fo  it  is  if  u  man  ^Y^*  \^^\ 
hath  ifTue  a  fonne  and  a  daughter,  the  fonne  purchafeth  land  in  fee   t*J  *^  "»  •  *^' 
and  dyeih  without  iflTue,  the  daughter  ftiall  inherite  the  land  ;  but 
if. the  father  hath  afterward  iflue  a  fonne,  this  fonwe  ftiall  enter  into  > 
the  laud  as  heire  to  his  brother,  and  if  he  hat^h  iftlie  a  daughter 
and  no  foune,  ftie  ftiall  be  coparcener  with  her  ftfter. 

"  Sicome  il  devoit  per  la  ley  J*  Thefe  words  as  a  key  doe  open 
the  feci ets  of  the  law ;  for  hereupon  it  is  conc.aded,  that  where  the 
uncle  cannot  get  an  aduall  pOlTeftlon  by  e«itjie  or  otherwife,  there 
the  father  in  this  cafe  cannot  inherit.  And  therefore  if  an  advowfon 
be  granted  to  the  fonne  and  his  heires,  and  the  fonne  die  without 
iiTue,  and  this  defcend  to  the  uncle,  and  he  die  before  he  doth  or 
can  prefent  to  the  church,  the  father  ftiall  not  inherit,  becaufe  he 
fhould  make  himfelfe  heire  to  the  fonne,  which  he  cannot  doe.  And 
'  foofa  rent  and  the  like.  But  if  the  uncle  had  prefented  to  the 
church,  or  had  feifm  of  the  rent,  there  the  father  ftiould  have  in- 
lierited.  For  Littleton  putteth  his  cafe  of  an  entry  into  land  but 
for  an  example.  If  the  fonne  make  a  leafe  for  life,  and  die  with- 
out iftue,  and  the  reverfion  defcend  to  the  uncle,  and  he  die,  the  re- 
verfton  ihall  not  defcend  to  the  father,  becauf^  in  that  cafe  he  muft 

mak« 

(2)  Befides  the  books  more  generally  (3)  [Sec  N.  58.] 
kncwn,  fee  Lee's  Capt.  in  War,  which  is  (4}  [See  N.  59.] 
a  Treatife  on  this  fubje6^t. 
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Lib.  1.      Cap.  1.  Of  Fee  iimple.  Se6l.  4. 

make  himfelf  lieire  to  the  fonne.     ji.  inffoffes  tie  fon  "with  war- 

raiUie  to  him  and  his  hcires,  the  fonne  dies,  the  uncle  enters  into 

the  land  and  dies,  the  father  if  he  be  impleaded  fhall  not  take  the 

advantage  of  this  wiurantie,  for  then  he  mull  vouch  ^.  as  r  -t 

.heire  to  his  fonne,  M-hich  lie  cannot  doe  (i) ;  for  albeit  the  L*  2*   ^*  J 

warrantie  d'jfpended   to  the  uncle,  yet  the  uncle  leaveth  it  as  he 

.  found  it,  and  then  the  father   by  Littleton's  (dtvoit)  cannot  take 

Vid.  Sect  603.    advantage  of  it.    For  Liithton  Scd.  603.  faith  that  warranties  ihall 

718.  defcend  to  him  that  is  heire  by  the  common  law;  and  Sed.  718.  he 

(Poft.  329.)        faith  that  evcrie  warrantie  which  delcends,  doth   defcend  to   hiui 

that  is  heire  to  him  which  made  the  warrantie  by  the  common 

law ;  which  proveth  that  the  father  ihall  not  be   bound   by  the 

warrantie  made  by  the  fonne,  for  that  the  father  cannot  be  heire 

Vid.  Seft.  735,    to  the  fonne,  that  made  the  warrantie.     And  a  warrantie  ftiall  not 

T36,  737.  goe  wiih   tenements,  wh^reunto  it  is  annexed,  to  any  efpeciall 

*     heire,  but  alwaics  to  the  heire  tt  the  common  law  (a).     Anj 

therefore  if  the  uncle  be  feifed  of  certaine  lands,  and  is  difleifed, 

the  fonne  releafe  to  the  difleifor,  with  warrantie,  aiJtJ  die  without 

iffue,  this  (liall  hind  the  uncle  ;  but  if  the  uncle  die  without  ilTue, 

'        the  father  may  enter,  for  the  warrantie  cannot  defcend  upon  hirai. 

35  H.  6.  Vi.       ^^  ^^  ^^  fonne  concludeth  himfelfe  by  pleading  concerning  the 

John  Crook's       tenure  and  ferviccs  of  certaine  lands,  this  fliall  bind  the  uncle ;  but 

tafc.  if  the  uncle  die  without  iffue,  this  Ihall  not  bind  the  father,  becaufc 

(5.  Co.  79.)         he  cannot  be  heire  to  the  fonne,,  and  confequently  not  to  the  eftop- 

pell  in  that  cafe  ;  but  if  it  be  fuch  an  eftoppell  as  runneth  \yith  the 
land,  tlien  it  is  otherwife  (3). 

Sedl.  4* 

JP  T  en  tiel  cafe  lou  lejits  purckafe  AND    in   cafe  where  the  fonne 

"^  terreenferji7nple,etdeviefav?is  purchaleth  land  in  foe  fimplfc,  ^ 

iffue,  ceux  de  fun  Janke  de  part  fon  and  dies  without  iffue,  they  of  his 

pier  enh enter ont  come  heires  a  lui^,  blood  on  the  father's  iide  fhall  in* 

(levant  afcun  defanke  depart  fa  mere:  herite  as  heires  to  him,  before  any  of 

mes  6  it  71  ad  a/run  heire  de  part  fon  the  blood  on  the  mother's  fide :  but 

piety  donques  la  terre  difcendera  a  hs  if  he  hath  no  heire  on  tlie  part  of  his 

heires  de  part  la  mere  (4).     Mes  fi  father,  then  the  land  (hall  defcend  to 

liomeprcnt  (5)  enheretrix  des  terres  en  the  heires  on  the  part  of  the  mother, 

fee  firnp/e,  queux  out  ifuejits,  et  de-  But  if  a  man  marrieth  an  inheritrix 

vionty  et  lefits  enter  en  Ics  tenements,  of  lands  in  fee  fimple,  who  iuive  iffue 

come  Jits  et  heire  a  fa  mere,  et  puis  a  font\e,  and  die,  and  the  fonne  en- 

devie  fans  iffue,  Ics  heires  de  part  la  terinto  the  tenements,  as  fonne  an4 

•mere  doyent  enheritcr  les  tenements,  heire  to  his  mother,  and  after  dies 

etjammes  les  heires  de  part  le pier,  without  iffue,  the  heires  of  the  part; 

-tV  of 

(i)  [See  N.  60.]  defauie  di  tiel  biire,  ceujc  que  font  defank  le 

(2)  See  ace.  both  as  to  cfloppels  ?nd  psre  del  part  le  mere  lepere,  S.  Uulejedoien^ 

warrant  if  s,  Hob.  31.     8.  Co,  5^.  But  ob-  enheriter.     Et  sHl  ny  ad  tiel  beire  de  part  Is 

ferve  wh^^t  is  iaid  by  lord  Hale  m  the  pre-  pere  donques  le  feignour  aver  a  el  terre  par 

ceding  note.  efcbete,  Ked,    But  this  paiTage  is  not  iu ' 

^3)  [Ste  N.  61.]                            ^  any  edition  prior  to  Redman's,  and  feemi 

(4)  Et  ceft  Vopfimon  de  toutes  lesjujlices  an  addition  to  Iittleton  by  another  hand,    ' 

M.    12  E.  4.     Mes  la  fuit  tenus  Ji  terre  and  to  be    an  opinion    cxtra6l€d    fr6m 

defcende  a  un  home  de  part  fon  pere,  qui  de^ia  12  £.  4.  14.  pL  I2«  which  is  indeed  cited 

fans  iffue i  que  fon  prochetn  heire  de  part  fon  in  the  noargin  of  Redman. 

pere  enheritera  a  luy  cefi  affawir  le  prochetn  (jj  fem,  L.  and  M«*-Roh.-^P.-.'Kcd. 
^u6eji  del  fankU  pure  de  part  layeU    Et  pur 


J^ib.  1.  Of  Fee  fimple-  Sed.  *• 

JEt  sil  ny  ^d  afctm  heire  de  part  of  the  mother  ouglit  to  inherit,  and 
la  mere,  dengue  lefeigiuoryie  que  la  not  the  heires  of  tlie  part  of  the  fa-» 
terre  eji  tenus^  avera  la  terre  per  ther.  And  if  he  hath  no  heire  on  the 
efcheat.  (i)  En  mefim  ie  manner  ejiy  part  of  the  mother^  then  Jthe  lord,  of 
ji  tenements  difcendont  a  le  Jits  de  whom  the  land  isholden,iIiaII  have 
part  le  pier,  et  il  enter,  et  puis  moru/i  the  land  by  efcheate.  In  the  fame 
Jans  iffue,  eel  terre  difcendra  as  heires  manner  it  is,  if  lands  defcend  to  the 
de  part  lepier,  et  nemy  as  heires  de  fonne  of  the  part  of  the  father,  and 
part  la  mere,  Et  s'ilny  ad  afcun  he  entreth,  and  afterward*  dies 
heire  de  part  le  pier,  donques  le  without  ilFue,  this  land  ih;il|  defcend 
J'eignior  ae  que  la  terre  eji  .tenus,  to  the  heires  on  the  part  of  the  fa- 
avera  la  terre  per  efcheat,  fit  ixc  ther>  and  not  to  the  heires  on  the 
vide  diverfitatem,  lou  lejitspurchaje  part  of  the  mother.  And  if  there  be 
(erres  ou  ttmements  en  fee  ftmple,  et  no  heire  of  the  part  of  the  father, 
lau  il  veient  eins  a  tiels  terres  ou  the  lord  of  whom  the  land  is  holden, 
tenements  per  difcent  depart  fa  mere,  Ihall  have  the  land  by  efcheate.  And 
OU  depart  fon pier.  fo.fee  the  diverfity,  where  the  fonne 

purchafeth  lands  or  tenements  ib  fee 
fimple,  and  where  he  cometh  to  them 
by  defcent  on  the  part  of  his  mo« 
tber,  or  on  the  part  of  his  father. 

BY  this  it  appeareth,  that  our  aatbor  divideth  heires  into  heires  vjd.  Se^  354^ 
of  the  part  of  the  father,  and  into  heires  of  th6  part  of  the  an  ezcelleut 
mother.     [a\  And  note,  it  is  an  old  and  true  maxime  in  law,  F'^^^* 
that  noAe  ftiall  inherite  any  lands  as  heire,  but  only  the  blood  of  (he  H  P'-  Com. 
firlt  purchafer,  for  •  rtftrt  <i  quojiatjierquilitum.    As  for  example,  p,""  ^^'*7*^r 
BvbertCokt  taketh  the  daughter  of  .HCn^A/Z^y  to  wife,  and  pur-   i^TIm      r^T 
chafech  lands  to  him  and  to  his  heires,  and  by  Knightley  hath  iffue  \J^  2 '&c   ^' 
Edward,  none  of  the  blood  of  the  Knightlet/Sy  though  they  be  of  Bra^n  \ib,2. 
the  blood  of  Edward,  fliall  inherite,  albeit  he  had  no  kindred  but  fol.  65.  67,  68^ 
them,  becaufe  they  were  not  of  the  blood  of  the  firft  purchafer,  viz.  fi9»^c.  Briiton 
of  Robert  Coke  {6).  iVslTi]^. 

30.  38.  49  E.  S.  12.  49.  Aff.  p.  4.  12  E.  4.  14.  PI.  Com.  445.  &  450.  7  E.  6.  Dyer  6,* 
24  E.  3.  24.  ST.  Aff.  4.  40  E.  3.  9.  42  E.  3.  10.  45  E.  3.  Releafes  28.  7  H.  5.  3,  4. 
8.  Aff.  6.  35.  Aff.  S.  5  £.  4.  7.  3  H.  5.  tt  H.  7. 33:  40.  Aff.  6.  lUtcliff's  cale.  3.  Co.  42. 
<Foft.  290.  b.) 

**  [if]  Ctux  delfank  de  fart  fon  pier,*'    Here  it  is  .to,  be  under-  [^l  Brafton  ub^ 
flood,  that  the  father  hath  two  immediate  bloods  in  him,  viz,  tfie  ^VV''!**    *^*^* 
blood  of  his  father,  and  the  blood  of  his  mother  (7).  both  tbele  BdttonT  118 
bloods  are  of  the  pan  of  the  father,     [c]  And  this  made  ancient  119.  Fi.  Coin! 
authors  fay,  that  if  a  man  be  feifed  of  lands  in  the  right  of  his  444.    Clerc't 
wife,  and  is  attainted  of  felony,  and  after  hath  iflue,  this  ifiiie  Hiould  cafe.  Tr. 
not  inherit  his  mother,  for  that  he  could  dierive  no  blood  inherita-  y^,,  q^'  1%"  ^ 
ble  from  the  father.     And  both  thefe  bloods  of  the  part  of  the  Lincoln  WilL* 
I  -1  father  mnft  be  fpent  before  the  heire  of  the  blood  of  the  Seer.s  cafe. 
1^1 2,    u,J  pj^j.^  of  the  mother  (hall  inherit,  \vherein  ever  the  line  of  ['']  Brition. 
the  male  of  the  part  of  the  father,  (that  is)  the  poftcritie  of  luch  jp'-  ^^-   ^'^*5, 
taiale,  be  they  male  or  female,  (who  ever  in  defcents  are  preferred)  Co„/44''^4^ 
muft  faile  before  the  line  of  the  mother  fhall  inherit,     [d]  And  &c.  Clere'scafe, 
the  reafon  of  all  this  is,  for  that  the  blood  of  the  part  of  the  father  (t.  Sid.  200.) 
is  more  worthie,  and  more  neere  in  judgement  of  law,   than  the  (PJowd.  444.) 
blood  of  the  part  of  the  mother.  1^1  \^^?-  ^' 

(l)  All  between/;}  mefmi  zndi  Jicvide    the  faiber  he  attaintedi  tbelandjbellefebiot. 
omitted  in  Red.  '  .49.  ^/.  4.  Hal.  MS^. 

(6)  Andtbnefore  if  tbt  bar  rftUfart  rf'       (?)  L^cc  N.  6a.] 
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[•]  5  E.  5. 
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[t]  5  E.  4.  4. 
l.Co.  100. 
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«7H.'8.  Dytr. 
Buckpnhanrs 
mfp.    32  U.S. 
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(2.Ro.Abr.780. 
Poft.?5.  a.  27i. 
b.  l.Co.  117. 
Hob.  31.  12.  Co. 
,53  ) 

•  M   If  E.S. 
•ge  46. 


Devant  afiun  delfanke  dd  part  del  mere'*  And  it  is  to  be  ob* 
fervcd,  that  the  mother  hath  alio  two  immediate  bloods  in  her, 
(viz.)  her  father's  blood,  and  her  mother's  blood.  Now  to  illultratc 
all  this  by  example.  Robert  Fair e field,  (onwe  o{  John  Fain^eld  &nd 
Jane  Sandicy  takes  to  wife  Ann  Boyes,  daughter  of  John  Boyes  and 
Jane  Bcwpree,  and  hath  iil'ue  fVilliam  Faire field y  wh<>  purchafeth 
lauds  in  fee.  Here  fi^illiam  Faire field  hath  foure  immediate  bloods 
in  him,  two  of  the  part  of  his  father,  viz.  the  blood  of  the  Faire-' 
Jicldsy  and  the  blood  of  the  Sandi/es,  and  two  of  the  part  of  his 
mother,  viz.  the  blood  of  the  Bof/Jes^  and  the  blood  of  the  Bcwpreeg, 
and  fo  10  both  cafes  upward  in  infinitum.  Now  rfdmit  that  lyUliam 
Fairefield  die  without  iffue,  firll  the  blood  i)f  the  part  of  his  father, 
viz.  of  the  Fairefield^,  and  for  want  thereof  the  blood  of  the  Sandye^ 
(for  both  thefe  are  of  the  part  of  tlie  father)  if  both  thefe  faile,  then 
the  heires  of  ihe  part  of  the  mother  of  fVilliam  Fairefield  fhall  in- 
herit^  viz.  fird  the  blood  of  the  Boyfes,  and  for  default  thereof  the 
blood  of  the  Bewprees^ 

It  is  neceffary  to  be  knowne  in  ^'hat  cafes  the  heire  of  the  part 
of  the  mother  (hall  inherite,  and  where  not.  If  a  man  be  feifed  of 
lands  as  heire  of  the  part  of  his  mother,  tlnd  maketh  a  feoffment  in 
fee,  and  taketh  backe  an  ellate  to  him  and  to  his  heires,  this  is  a 
new  pnrchafe,  and  if  he  dyeth  without  iifue,  the  heires  of  the  part 
of  the  father  Ihall  firft  inherite.  (2)  If  a  man  fo  feifed  maketh  a 
feoffment  in  fee  upon  condition,  and  dye,  the  heire  of  the  part  of 
the  father,  which  is  the  heire  at  the  common  law,  fhall  enter  foV  the 
«  condition  broken,  but  che  heire  of  the  part  of  the  mother  (hall  enter 
upon  him,' and  enjoy  the  land,  [m]  A  manfo  feifed  maketh  a  feoff- 
ment in  fee  referving  a  rent  to  him  and  to  his  heires,  this  rent  fhall 
goe  to  the  heires  of  the  part  of  the  father;  but  [n]  if  he  had* made 
a  gift  in  taile,  or  a  leafe  for  life  referving  a  renc,  the  heire  of  the 
part  of  the  mother  fhall  have  the  reverfion,  and  the  rent  alfo  as  in- 
cident thereunto  (hall  pafl'e  with  it;  but  the  heire  of  the  part  of  tht 
mother  (hall  not  take  the  advantage  of  a  condition  annexed  to  the 
fame,  becaufe  it  is  not  incident  to  the  reverfion,  nor  can  pafi'e  there- 
with. [0]  If  a  man  had  been  feifed  of  a  mannor  as  heire  on  the 
part  of  his  mother,  and  before  the  ftatute  of  Quia  ernptores  terrarum, 
had  made  a  feotfrncnt  in  fee  of  parcell  to  hold  of  him  by  rent  and 
feivice,  albeit  they  be  newly  created,  yet  for  that  they  are  parcell  of 
the  umnnor,  they  fhall  with  the  reft  of  the  mannor  defcend  to  the 
htire  of  the  part  of  the  mother,  quia  mulia  tranfeunt  cum  uiiiverji-' 
tate  qvct  perfe  von  tranfeunt.  If  a  man  hath  a*rent  fecke  of  tht 
part  of  his  mother,  and  the  tenant  of  the  land  granteth  a  p 
dillrefle  to  him  and  to  his  heiies,  and  the  grantee  dieth,  the  L*3' 
diftrefi'e  liiall  go  with  the  rent  to  the  heire  of  the  part  oi  the  mother, 
as  incident  or  appurtenaat  to  the  rent,  for  now  is  the  rent  fecke 
become  a  rent  charge  (1).  • 

[p]  A  man  fo  feifed  as  heire  on  the  part  of  his  nwther  maketh 
a  feotl'mcnt  in  fee  to  the  ufe  of  him  and  his  heires,  the  ufe  being  a 
thing  in  trnft  and  confidence  fhall  enlue  the  nature^  of  ihe  land  (2), 
and  Ihall  defcend  to  the  heire  on  the  part  of  the  mother.  [7]  A 
man  hath  a  feigniory  asiieire  of  the  part,  of  his  mother,  and  the 
tenancy  doth  elchcat,  it  (liall  go  to  the  heire  of  the  part  of  the 
piother.     If 'the  heire  of  the  part  of  the  mother  of  land  whereunto 

a  warranty 

(2)  [Sec  N.  63.] 
[13.  a.] 

(0  Ace.  8.  Co.  54.  a.  (2)  [Sec  N.  64.] 
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%  warranty  is  annexed  is  impleaded  and  vouche,  and  judgment  is 

given  againll  him,  and  for  him  to  recover  in  value,  and  he  dieth 

before  execution  [r],  the  heire  of  the  part  of  the  mother  fliall  fue  fr]  PI.  Cop. 

execution  to  have  in  value  againd  the  vouchee*  for  the  effed  ^s.  and  515. 

oufht  to  purfue  the  caufe,  and  the  recompence  fliall  enfue  the  ?«•«  w^fo  oMhii 
j^J^  r  ^  r  m  tlic  Cliaptcr 

If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold  to  him  and 
his  heires  on  the  part  of  his  mother,  yet  the  heireis  of  the  part  of 
the  father  (hall  inherit,  for  no  man  can  inftitute  a  new  kind  of  in- 
heritance not  allowed  by  the  law,  and  the  words  (of  the  part  of  his 
mother)  are  voide,  as  in  the  cafe  that  Littleton  putteth  in  this 
Chapter.  If  a  man  giveth  lands  to  a  man  to  him  and  his  heires 
males,  the  law  rejedeth  this  word  males,  becaufe  there  is  no  fuch  (PqH  fT,  «.) 
kind  of  inheritance,  whereof  you  ihall  read  more  in  his  proper 
place. 

A  man  hath  iflue  a  fonne,  and  dieth,  and  the  wife  dieth  alfo, 
lands  are  letten  for  life,  the  remainder  to  the  heires  of  the  wife,  the 
foune  dieth  without  iflue,  the  heires  of  the  part  of  the  father  ihaU 
inberite,  and  not  the  heires  of  the  part  of  the  mother,  becaufe  it 
veiled  in  the  fonne  as  a  pnrchafer.  And  the  rule  of  Littleton 
holdeth  as  well  in  other  kind  of  inheritances,  as  in  lands  and  tene- 
ments* [j]  And  therefore  if  there  be  lQrd,/eme  mefne^  and  tenant,  [s]  S8  S.  ^  19. 
and  the  mefne  bii>d  her  felfe  and  her  heires  by  her  deed  (o  the 
acquittall  of  the  tenant,  the  mefne  takes  huiband,  the  tenant  by  his 
deed  granted  to  the  huiband  and  his  heires^  that  he  or  his  heires 
fliall  not  be  bound  to  acquittall,  the  hufband  and  wife  have  ifl'ue, 
and  die,  this  ilTue,  being  bound  as  heire  to  his  mother,  fliall  not 
take  benefit  of  the  faid  grant  of  difcharge,  for  that  extends*  to  the 
heires  of  the  part  of  the  father,  anpl  not  q^the  heires  of  the  part  of 
the  mother,  and  therefore  the  heire  of  the  part  of  the  mother  was 
bound  to  the  acquittall  (3).  And  thus  much  for  the  better  under- 
handing  of  Littleton's  cafes  concerning  the  heire  of  the  part  of  the 
mother  fliall  fuflice  (4). 

"  Mcsji  home  f  rift  feme  inheritrix,  SrcJ-  ■  Here  there  is  another 
ixiaxime,  [^j  that  whenfoever  lands  do  defcend  ifrom  the  part  of  the  [r]  99  E.  9.  i% 
mother,  the  heires  of  the  part  of  the  father  fliall  never  inherit.  *^  £•  ^'  i*« 
And  likewife  when  lands  defcend  from  the  part  of  the  father,  the 
heires  of  the  part  of  the  mother  fliall  never  inherit  (5).  Et  Jic 
faterna  paternisy  et  ^  converjoj  matcrna  maternis.  For  more  mani- 
feftation  hereof,  and  of  that  which  hereafter  fliall  be  faid  touching 
defcents,  fee  a  Table  in  the  end  of  this  Chapter. 

"  Avera  la  terre  per  efcheat,"    [u]   Efcheat  (6),  efchaeta,  is  a  l*^  ^^'^;!,^  ScA, 

word  of  art,  and  derived  from  the  French  word  efkheat  (id  eft  J  l^'^  ca  ."^x?. 

cadere^  excidere  or  accidere,  and  flgnifyeth  properly  when  by  accident  Bra6t.  lib.  3, 

the  lands  fall  to  the  lord  of  whom  they  are  kolden,  in  which  cafe  fol.  11 8.  ¥\v.t% 

we  fay  the  fee  is  efcheated.     And  therefore,  of  fome,  ej cheats  are  j^**-.^-  ^ap.  5, 

called  excadlentix  or  tcrroe  excadentiales  [w],  Dominus  verb  capitalis  ^  l^^'  ^'  ^*P"  J?* 

*•    -*  .^    ,        Britton  cap.  37. 

'»C0   61  cap.  119. 

F.  N.  B.  100.      Tr.  19  E.  1.  in  Banco  Rot.  t5.      (S.  loft.  21.    4.  Inft.  2«d.    F,  N.  B.  144.  b.) 

£v]  Fleu  lib.  6.  cap.  1.    Ockajn  cap.  qaod  non  abfolviturj  &c» 

(3)  {Sec  K.65.]  (6)  Sec  Wright's  Ten.  115.    Blackfl. 

i4)  [Sec  N.  60.3  Law  Tracts,    8vo,  cd.  v.  |.   p.  236.  and 

5}  [See  N«  67.1  2.  Blackft.  Comm.  51)1  ed.  241. 
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f,  37.  Si 


loco  hccredis  habeiur,  quoties  per  dtfefhim  vel  ^eliBum  extinguitur 

fangnisfui  tencntis.     Loco  hctredis  ct  kaberi  poterit  cui  par  modum 

donntionU^fit  revtrfio  ciijufque  tenementi.     And  Ockam  (who  wrote 

in  the  raigne  of  Henry  the  fecond)  treating  of  tenures  of  the  king, 

faith,  pon'o  e/chatta  vulgb  dicuntur,  quoedecedentibus  hiis  qui  de 

tege  tencnt,  &,€,  cam  non  exijiit  rat'wiie  fanguinis  hctresyadjifcum 

relubuntur.     [x]  So  as  an  efcheat   doth  happen   two  manner  of 

waves,  aut  per  dcfefiumfangitinisy  i.  e.  for  default  of  heire,  aut  per 

^  deliaum  tenentlsy  i.  e.  for  felonie,  and  that  is  by  judgment  three 

manner  of  waics,  aut  qtiia  fujpcnjus  per  collum^  aut  quia  abjuravit 

regnu/fii  aut   quia  utlegatus  ijL     And  therefore,  they  which  art 

hanged  by  martiall  law  in  furore  belli  forfeit  no  lands  :  and  fo  in 

like  cafes  efcheatsby  the  civilians  are  called  caduca, 

fy]  PL  Com.  in       [y]  The  father  is  feifed  of  lands  in  fee  holden  of  J.  5.  the  fon 

KivboH's  cafct    is  attainted  of  high  treafon,  the  father  dieth,  the  land  (hall  efcheat 

to  /.  5.  propttr^efedum  fanguiniSf  for  that  the  father  dyed  without 
lieire.  And  the  king  caiinot  have  the  land,  becaufe  the  fonne  never 
had  any  thing  lo  forfeit.  But  the  king  (hall  have  the  efcheate  of 
all  the  lands  whereof  the  perfon  attainted  of  high  treafon  was 
feifed,  of  whomfoever  they  were  holden  (7). 
E.  9L  ,  [z]  In  an  appeale  of  death  of  .other  felony,  &c.  procefTe  is 
SO  H.  6. 5.  awarded  againll  the  defendant,  and  hanging  the  procefie  the  de« 
?'V^r*  %  "^*f  ^®"^'*^  conveyeth  away  the  land,  and  after  is  outlawed,  the  con- 
PI  Cor  192°^ '  "^^y^"^^  ^^  &^^  (^)  andOiall  defeat  the  lord  of  his  efcheat ;  but  if 
mid  according  A  nian  be  indided  of  felony,  and  hanging  the  procefTe  againfl  him, 
to  this  divcrfity  he  conveyeth  away  the  land,  and  after  is  outlawed,  the  conveyance 
was  it  refolved  fjiaU  not  in  that  cafe  prevent  the  lord  of  his  efcheate.  And  the 
in  5  L.  6.  as  it  yg^j^n  of  this  diverfity  is  manifed  :  for  in  the  cafe  of  the  appeale, 
niy  lord  Dit-r's  ^^^  writcontaineth  no  time  when  the  felony  was  done,  and  r  ,  - 
Maiiuicript.  therefore  the  efcheate  can  relate  but  to  the  outlawry  pro-  L*3-  D.J 
(PoU.  390.  b.)  nounced.  But  the  indiclment  contaiyeth  the  time  when  the  felony 
(W.  Jo.  iX7.  ^gs  coraniitted,  and  therefore  the  efcheate  upon  the  outlawry  (hall 
Cro.  Cha.  172.)  r^ate  to  that  time  (1).  Which  cafes  I  have  added,  to  the  end  the 
im\  Mirror  ca  1  ^^dent  may  conceive,  that  the  obfervation  of  writs,  indidments, 
fed.  5.  51  H.  3!  proceiVe,  judgments,  and  other  entries,  doth  conduce  much  to  the 
^totura  de  under ftiindlng  of  the  right  reafon  of  the  law. 
Scac.  Brinon  (^if  this  word  (efchacta)  here  ufed  by  our  author,  commcth 
TJ  t  lb  1  W  fi/f^fi^ff^ry  an  uii'^ient officer  fo  called,  becaufe  his  office  is  pro-- 

cnp.  .Sf).  &  iib.2.  pcrly  to  look  to  cfchcats,  wardfliips,  and  other  cafualties  belonging 
cap.  54,  S5.  to  the  crowne.  In  ancient  time  there  were  but  two  efcheats  in 
R^gift.  .soil  his  England,  the  one  on  this  fide  of  Trent,  and  the  other  beyond  Trent^ 
S°^VVi*iV  ^^  which'  time  ^hey  had  fubefcheators.  But  in  the  raigne  of 
Rm  Pari  1.  F'dwfird  the  fecond,  the  offices  were*divided,  and  feveral  efcheatdrs 
39  E.  1.  *  made  in  every  county  for  life,  &c.  and  fo  continued  untill  the 
flat,  de  Efchae-  raigne  of  Eduard  3.  And  afterwards  by  the  ftatute  of  14  E.  3.  it 
^^^^I^'^^ot?  ?'  ^*  '^  ena^ed  by  authority  of  Parliament,  that  there  fliould  be  as  nij^ny 

efcheators  afTigned,  as  when  king  Eduard  3.  came  to  the  crown, 
and  that  was  one  in  every  county,  and  that  no  efcheator  fliould 
tarry  in  his  office  above  a  yeere,  and  by  another  llatute  to  be 
in  office  but  once  in  three  yeares.  The  lord  treafurer  nameth 
him. 

And  hereof  alfo  commeth  efchaetria,  which  fignifieth  the  efchae- 
torfhip,  or  the  office  of  the  efcheator.  But  now  let  us  heare  what 
our  author  will  further  fay  unto  us. 

Et 


c.  8.  Sf8  E.  1. 
ca.  18.  F.  N.B. 
SCO.  c.  Stamf. 
Vtwt,  81. 
t  11.  8.  ca.  8. 
5  H.  8.  ca.  2. 
Cnpittiia 
Kfchactriie  in 
Tt't.    Alagua 
^arta,  fo.  ICO, 
161,  £lc. 


i< 


(7)  [See  N,  68  J 
iStt  N   69.] 


<7) 

(8) 


(0  [Sec  N.  70.] 


Lib.  1-. 


Of  Fee  fimple. 


Sea;-  5. 


•  Se6^.  147. 
149.  S48.  S89U 
417.  667,  &c« 

(3.  Ro.  Abr« 


"  Etfic  vidf,  ^c*  This  kind  of  fpcech  is  "often  ufcd  by  our 
author,  and  doth  ever  import  matter  of  excellent  obfervation^ 
which  you  may  find. in  the  Sections  noted  in  the  margin*. 

And  it  is  to  be  well  obferved,  thnt  our  author  faitby  sil  n'ad  afctm 
heir€y  8^'C,  la  terre  cfcftaetera*    In  which  words  is  implyed  a  diver* 
fity  (as  €b  the  efcheate)  betweene  fee  fimple  abfulute,  which  a  na-  816^) 
tnral  body  hath,  and  fee  limple  abfolute,  which  a  body  politique  or 
incorporate  hath,     [b]  For  if  land  holden  of  J.  S.  be  given  to  an  [b]  7  E.4.  if, 
abbot  and  his  fucceffors,  in  this  cafe  if  the  abbot  and  all  the  convent  ^**   ^'^  ^-  ^ 
die,  fo  that  the  body  politique  is  diffolved,  the  donor  fhall  have  l^'^f'^^J^ 
againe  this  land,  and  not  the  lord  by  efcheat  (2).  And  fo  if  land  be  t^muiarufc 
given  in  fee  fraiple  to  a  deane  and  chapter,  or  to  a  maior  and  com- 
monalty, and  to  their  fucceflbrs,  and  after  fuch  body  politique  or 
incorporate  is  dilTolved,  the  donor  ihall  have  again  the  land,  and 
not  the  lord  by  efcheate.    And  the  reafon  and  the  caufe  of  this 
diverfity  is,  for  that  in  the  cafe  of  a  body  politique  or  incorporate 
the  fee  fimple  is  vefted  in  their  politique  or  incorporate  capacity 
created  by  the  policy  of  man,  and  therefore  the  law  doth   annex 
the  condition  in  law  to  every  fuch  gift  and  grant,  that  if  fuch  body 
politique  or  incorporate '  be  diffolved,  that  the  donor  or  grantor 
ihall  re-enter,  for  that  the  caufe  of  the  gift  or  grant  faileth ;  but 
no  fuch  condition  is  annexed  to  the  ellate  in  fee  fimple  veded 
in  any  man  in  his  naturall  capacity,  but  in  cafe  where  the  donor 
or  feoffor  referveth  to  him  a  tenure,  and  then  the  law  doth  imply 
a  condition  in  law  by  way  of  efcheat*     Alfo  (as  hath  beene  faid) 
no  writ  of  efcheat  lyeth  but  in  the  three  cafes  aforefaid,  and  not 
where  a  body  politique  or  incorporate  is  diflblved. 


Sea.  5. 


TTEMf  fifoient  troisfreres,  et  le 
mulnes  frere  pwchafe  terres  en 
fee  fimple,  et  devie  fauns  ijfue,  F eigne 
jrere  avera  la  terre  per  difcent,  et 
ne/rn/  le  pvifne,  t^c.  Et  auri fifoient 
irois  freres,  et  le  puifne  pvrchafe 
terres  en  fee  fimple,  et  devie  fans 
ifjuej  P eigne  frere  avera  la  terre  per 
aifcent  et  nemy  le  mulnes,  pur  ceo 
que  F  eigne  eft  pluis  digne  defanke. 


A  LSO,  if  there  be  three  brethren, 
•^^  and  the  middle  brother  pur- 
chafeth  lands  in  fee  Ample,  and  die 
without  ifTue,  the  elder  brother  (hail 
have  the  land  by  defcenl,  and  not 
the  younger  (3),  &c.  And  alfo  if 
there  be  three  brethren,  and  the 
youngeft  purchafe  lands  in  fee 
limple,  and  die  without  iifue,  the 
eldeft  brother  (liall  have  the  land  by 
defcent  and  not  the  middle,  for  that 
the  eldeft  is  moft  worthy  of  blood. 


NOW  commeth  oar  author  to  the  defcent  betweene  brethren, 
which  he  purpofely  omitted  before.  Difcent,  defcenfits, 
commeth  of  the  Latine  word  defcendo ;  and,  in  the  legall  fenfe, 
it  fignifyeth,  when  lands  do -by  right  of  blood  fall  unto  any  after  (Pgir.  SS7.) 
the  death  of  his  anceiiors  :  or  a  defcent  is  a  meanes  whereby  one 
doth  derive  him'  title  to  certain  lands,  as  heire  to  fome  of  his 
anceiiors.  And  of  this,  and  of  that  which  hath  been  fpoken  doth 
arife  another  divifioti  of  eflates  in  fee  fimple,  viz.  every  man,  that 

hath 


(2)    [Sec  N.  71.] 


(3)   [SCCN.7Z.I 


$ 


lib.  I .    Cap.  1 .        Of  Fee  fimpld.  Bed.  6^ 

hath  a  lawful  eftate  in  fee  fimple^  hath  it  either  hy  defcent,  or  by 
purchafe. 

**  L* eigne  ^li  pluis  digne  defanke/'    It  is  a  maxime  J**  r    -        1 
law,  that  the  next  of  the  worthieft  blood  (hall  ever  inherit,  L*4»   *'J 
as  the  male  and  all  defcendants  from  him  before  the  female,  and  the 
female  of  the  part  of  the  father  before  the  male  or  female  of  the 
part  of  the  mother,  &c.  becaufe  the  female  of  the  part  of  the  father 
t]  Brittoticap.  is  of  the  worthieA  blood,     [c]  And  therefore  among,  the  males  the 
19.  Brift.  lib.    eldell.brother  and  his  po(l«rity  (hall  inherit  lands  in  feefimple  as 
21f  *^'^o^It*  heiro  before  any  younger  brother,  or  any  delcending  from  him, 
5  Eliz.  Dyer       becaufe  (as  LitHcton  faith)  he  is  pluis  digne  de  J  anker  Quodprius  efi 
138.  Stanford      dignius  ejl,  and  qui  prior  eft  tempore  potior  eft  jure.     Si  quis  plurcs 
pt9T.  5«.  68.      ftlios  habuerit,  jus  proprietatis  primb  d^cendit  ad  piimogenitum^  eb 
$  E.  1.  tit.  qjg^g  inventus  eft  primb   in  rer^im  naturd.     In  king  Aljred*s  tim% 

5«  R  3^  dlf^nt  ^'^^S^^s  fees(i)  defcended  to  the  eldeft  fonne,  for  that  by  divifion 
•o<  Bra.  lib.  4.  of  them  between  males  the  defence  of  the  realrae  might  be  weak- 
ftl.  Fieta  lib.  ened;  but  in  thofe  days  focage  f<*e  was  divided  between  tht  heires 
<».  ca.  2.  Glan-  males,  and  therewith  asreeth  GlanvilL  *  Cum  quis  hirreditattm 
TIM.  no.  7.  ca.  1.  j^ai^f^  moriatury  S^cjiplures  reliqueritftlios,  tunc  diftinguitur  utrum 
8e^t.  3.  tile  fuer  it  miles  yftve  per  feodum  milit  are  tenensy  aut  liber fockmannus^ 

•  Glanvill.  q^iiaft  miles  fuerit  aut  per  militiam  tenens,  tuncfccundum  jus'  regni 

lib.  7.  cap.  3.  Anglia  primogenitus Jilius  patri  fuccedit  in  toto,  SfC.ft  verb  fuerit 
vi^r  ^'  u  ^^^''fochnannusy  tunc  quidem  dividttur  hcereditas  inter  omncs JilioSy 
1*]*  Com.  J29.  b.   4.^(2),     But  hereoi  ^ore  (liall  be  faid  hereafter  iu  his  proper 

place. 

-   '  Se<a.  6. 

JTEMyCfl  afcavoiryque  nul  avera  A  LSO,    it  is  to  be  undei-flood, 

terre  de  fee  fimple  per  difcent  "^  that  none  (halL  have  land  of  fee 

fome  heire  a  afrun  home^  fi  non  que  fimple  by  defcent  as  heire  to  any 

ilfoitfon  heire  d'entire  fanke.     Car  man,  uiilefle  he  be  his  heire  of  the 

Ji  home  ad  ifjue  deux  Jits  per  divers  whole  blood.  For  if  a  man  hath  ifl'ue 

venters,  et  f  eigne  ptirchaje  terres  en  two  fonnes  by  divers  venters,  and  the 

fee  fimphy  et  mojvji  fans  ifue,    le  elder  purchaie  lands  in  fee  limple, 

PJ^ii^^  f^^'j^  ^'cLvera  la  terre,    mes  and  dye  without  ilfue,  the  younger 

/  unc/e  f  eigne  frere,   ou   auter  Jon  brother  (hall  not  liave  the  land,  but 

procheine  cojin  ceo  avera,  pur  ceo  the  uncle  of  the  elder  brother,  or 

que  le  puifnefrere  efi  de  demy  fanke  fome  other  his  next  cofin  (hall  have 

ul  eigne frere.  the  fame,  becaufe  the  younger  bro- 
ther is  but  of  h'alfe  blood  to  the 
elder  (5). 

NO  man  can  be  heire  to  a  fee  fimple  by  the  common   law, 
[d]  btit  he  that  hath  fanguinern  duplicaium,  the  whole  blood, 

Idem,  lib,  J.  that  is,  both  of  the  father  and  of  the  mother,  fo  as  the  .hallc 
fo.  65.  Britton  ki^^j 

ca.ll?.    FIcttt  ,  .  *^^^^^ 

lib.  6.  ca.  1.  1  E.  3.  19.'  John  Glfford's  cafe.  31  E.  3.  Conterpl.  de  Toucher  88.  40.  Aff.  6. 
4  £.  2.  Formd.  49.    Vid.  RatcliflTB  cafe,  3.  Co.  40,  4i. 

(0  Here  lord  Coke  writes,  ts  taking  it  writers.     Set  poft.  64.  a.  where  a  note  is 

for  granted,  that  feudal  tenures  fubfi(led  given  on  this  fubjea. 
in  England  before  the  Con  que  It.  But  this        (2)   [Sec  N.  71.] 
is  a  coatroverttd  point  aaaongft  our  belt        (5)  [See  N.  75.] 


Lib.  I. 


Of  Fee  fimple. 


Sedi.  7^  t« 


blood  is  DO  blood  inheritable  by  deiceni ;  (3)  becaufe  that  he  that 

is  but  of  the  halfe  blood  cannot  be  a  conipleat  heire,  for  that  he  (x,  h^,  Abr. 

hath  not  the  whole  and  coznpleate  blood  (4),  and  the  law  in  defcents  6S9.) 

in  fee  funple   doth  refped  that  which  is  compleat  and  perfed. 

And  this  maxime  doth  not  onely  hold  where  lands  (whereof  LiV//tY on 

here  fpeaketh)  are  playmed  or  demanded  as  heire,   [e]  but  alfo  in  [e]  7  E.  4. 15. 

cafe  of  appeale  of  death ;  for  if  one  brother  be  flaiue,  the  other 

brother  of  the  halfe  blood  (hall  never  have  an  appeale  (albeit  he 

fhall  recover  nothing  therein  either  in  the  real  tie  or  perfonaltie) 

becaufe  in  the  eye  of  the  law  he  is  not  heire  to  him.     Alfo  this 

rule  extends   to  a  warranty,    as  our  author  himfelfe  eUcwhete  S©d.  737. 

hoMeth  <6). 

Se6l:.  7. 


JP  T  fi  home  ad  iffue  Jits  etJUe  per 
UHve7iter,etJits  per  auter  venter. 
et  It  jits  del  primer  venter  purchaje 
terres  en  fee,  et  morufifans  i()ue,  la 
Jner  avera  la  terre  per  difcent,  come 
heire  afafrere  (_i)y  et  nemy  lepuijfie 
frere,  pur  ceo  que  lajoer  ejl  de  le 
entire  Jahke  afon  eigne  frere* 


AND  if  a  man  hath  iffue  a  fonnd 
-^^  and  a  daughter  by  one  venter, 
aad  a  fon  bj  another  venter,  and 
the  fon  of  the  firft  venter  purchafe 
lands  in  fee  and  die  without  iflii^, 
the  fifter  fliall  have  the  land  by 
defcent,  as  heire  to  her  brother,  and 
hot  the  younger  brother,  for  that 
the  iiiler  is  of  the  whole  blood  of 
her  eider  brother. 


HIS  is  put  for  an  example  to  illuftrate  that  which  hath  been 
faid,  and  needeth  no  explanation.    And  herewith  agreeth 


T 

[14.  b.]  Brittan 


Brittoncap.ll9« 


Se€t.  8. 


ipT  auxif  ou  home  eft  feifie  de  -AN  I)  alfo,  where  a  man  is  feifed 

terres  en  fee  fimple,  et  ad  ijjhe  '^^  of  lands   in   fee   fimple,  ^  and 

fts  et  file  per  un  venter,  et  fiXs  per  hath  iifue  a  fonne  and  daughter  by 

uuter  venter,  et  moruft,  et  t  eigne  jits  one  venter,  and  a  fon  by  anotiier 

enteretmortift  fans  iffue,  la  file  avera  venter,  and  die,  and  the  eldeft  font 

les  tenements,  et  nemy  lepuifne  fits,  enter,  and  die   without  iQue,  th« 

uncore  le  puifne  fits  eft  heire  a  le  daughter  Qiall  have  the  landj  and 

pere,  mes  nemy  a  fonj'rere.    Mes  fi  not  the  younger  fon, yet  the  younger 

f  eigne  jits  ne  entra  en  la  terre  apres  fon  is  heire  to  the  father,  but  ngt 

la  mart  fon  pere,  mes  morujl  devant  to  his  brother.    But  if  the  elder  foa 

afcun  entre  fait  per  lay,  donques  le  doth  not  enter  into  the  land  after 

puijhefrere  poit  entrer,  et  avera  le  the  death  of  his  father,  but  die  be* 

terre  come  heire  afon  pere,  Mes  lou  fore  any  entry  m^de  by  him,  theji 

tlje 


feigne 


(6)  tSee  N.  76.} 


(3)  [See  N.  74.] 

(4)  See  what  is  obfenred  on  lord  Coke*s 
exniannrion  of  the  meaning  of  the  term    [14.  h.] 

muboie  bloody  in    i.  Sid.  200.    See  too  i.        (U  ft  fa  frcn,  omitted  in  L.  and  M« 
Vent.  424.  and  %,  P.  Wmi.  667.  and  Roh. 


TAh.  1-     Cap-  1.  Of  Pee  fimpte*  Sfecft. «. 

teigne  fits  en  k  cafe  avant  dit  entrd  the  younger  brother  may  enter,  and 
epres  fa  mort  fon  pere,  et  ad  ent  ftiall  have  the  land  as  heire  to  hj» 
pqffejffiony  donmies  la  foer  avera  la  father.  But  where  the  elder  fon  in 
terrCy  quia  poffeffio  fratris  de  feodo  the  cafe  aforefaid  enters  after  th^ 
fimplicifacitfororemeffehaeredem.  death  of  his  father,  and  hath  pof« 
Mes  fi  font  deux  freres  per  divers  feffion  there  the  fifter  OiaJI  have  the 
venters,  et  f  eigne  ejhfeifie  de  terre  en  i&nd^hecsLnfepoJpJJio  fratris  de  feodo 
fee,  et  morujl  fans  iffue,  [et  fon  uncle  fimplici  jacit  fororcm  ejfe  haredem* 
entra  come  prochein  heire  a  hy  quel  But  if  there  be  2  brothers  by  divert 
auxy  morujl  fans  iffue,  (i)]  ore  le  venters,  and  the  elder  is  feifed  of 
puifne  frere  puit  aver  la  terre  come  land  in  fee,  and  die  without  iflue, 
hetre  al  uncle,  pur  ceo  que  il  ejl  de  and  his  unqle  enter  as  next  heire  to 
rentier  fanke  a  luy,  coment  que  il  him,  who  alfo  dies  without  iflue, 
foit  de  demy  fahke  a  fon  eigne  now  the  yonger  brother  may  have 
frere.  ^e  land  as  heire  to  the  uHcle^  for 

that  he  is  of  the  whole  blood  to  him^    • 
albeit  he  be  but  of  the  halfe  blood 
to  his  eider  brother. 

"    ^EISIE  de  terres  cnfeejmple."    Thefe  words  exclude  a  fcifm 
r/]«4K.S.  t4.  in  fee  taile,  albeit  he  hath  a  fee  finiple  expe<5tant.     [/]  (2) 

30.  31  E.  3.  And  therefore  if  lands  be  given  to  a  man  and  his  w^e,  "and  to 
Count,  dt  i^jie  Leires  of  their  two  bodies,  the  remainder  to  the  heires  of  th« 

ajTE^S^tit  hufband,  and  they  have  iflue  a  fonne,  and  the  wife  dyetb,  and  ho 
Voucher.  '  taketh  another  wife,  and  hath  iflbe  a  fonne,  the  father  dieth,  the 
37.  AIT.  p.  4.  eldeft  fon  entreth,  and  dieth  without  iflue,  the  fecond  brother  of 
40  K.  3.  9.  the  halfe  blood  fliall  inherit ;  becaufe  the  eldeft  fonne  by  his"  entry 

He  "^  /?  13  ^^^  ^^^  a^iually  feifed  of  the  fee  firaple,  being  expectant  but  onely 
m.  5!  3.  '  ^^  the  eftate  taile  (3).  ,  And  the  rule  is,  that  pajjcgio  fratris  de  feodo 
(1.  Ro.  Abr.  ^fifnplici  facit  fororcm  eJfe  karedem,  and  here  the  eldeft  fon  is  not 
627.)  poflefled  of  the  fee  fimple  but  of  the  eftate  taile  (4).     And  where 

(Cro.  Chft.  411.  Littleton  fpeaketh  onely  of  lands,  [g]  yet  there  fhall  be  poffeffio 
Poit.  «8i.)         fratris  of  an  ufe  (5),  of  a  feigniory,  a  rent,  an  advowfon  (6J  and 

f3.  Co.  40, 41.)    of  other  hereditaments. 
g]  5  K.  4. 
io.  r.  PI.  Com.  fo.  58.  in  Wimbi/he*s  cafe. 

m  10.  Air,  27.  *<  Et  Vagnefifs  enter!'  [h]  Thefe  words  are  materially  added 
siF  \^^'  when  th^  father  dies  feifed  of  lands  in  fee  fimple,  for  if  the  eldeft 
Coniit  de  ^®"  doth  not  in  that  cafe  enter,  then  without  queftion  the  youngcft 

Vouch.  88.      .    fonne  ftiall  be  heire,  becaufe  as  it  has  beene  feid  before  re-  p  -. 

$S  E.  3.  tit,        gularjy  he  muft  make  himfelfe  heire  to  him  that  was  laft  l'5«   a. J 
Voodi.  94.         adually  feifed  (or  to  the  purchafor),  and  that  was  to  the  father  where 

the  eldeft  fonne  did  not  enter.  And  therefore  Littleton  addeth,  that 
ft]  11 H.  4. 11.  ^^*  fonne  is  heire  to  the  father,  [t]  But  when  the  eldeft  fonne  in 
'  40  E.  3.  30.  this  cafe  doth  enter,  then  cannot  the  youngeft  fonne  being  of  the  halfe 
45  E.  3.  13.  blood  be  heire  to  the  eldeft,  but  the  land  Ihall  defcend  to  the  fifter  of 
p^  4.^P*  ^*  the  whole  blood.  Yet  in  many  cafes  albeit  the  fonne  doth  not  enter 
J!  Co  41.*^         into  lands  defcended  in  fep  fimple,  the  fifter  of  the  whole  blood  ftiall 

inherit, 

(1)  All  between  the  brackets  omitted  tion  67.    i.  Ro.  Abr. 628.  and  (ee  i.&how. 
in  Roh.  edit.  24c.  and  3.  Mod.  2C7. 

(2)  7  fi.  4.   16.    Fid  38.   Aff:  8.    Hal.        (4)  [See  N.  77.] 
MSS.  (S)  [See  N,  78.] 

(3)  Ace.  Bro.  Abr.  Difcettt,  pi.  13,  14.        (6)  [See  N,  79.I 
and  30.    Scire  Facias,  pi.  126.  and  Execu- 
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inherit,  and  in  fome  cafes  where  the  eldeu  fonne  doth  enter,  yet. 
the  younger  brother  of  the  halfe  blood  Ihall  be  heire. 

[k]  If  the  father  maketh  a  leafe  for  yeares,   and  the  lefTee  [k]  5£.4.7,h; 
entreth  and  dieth,  the  eldell  fonne  dieth  during  the  tearme  before  ^  H.  7.  5. 
«ntry  or  receipt  of  rent,  the  younger  fonne  of  the  halfe  blood  fliall  ak^'J^'J^* 
not  inherite,  but  the  filler  (a) ;  becaufe  the  polleifion  of  the  lefiTee  Relcafei  28*. 
for  yeares  is  the  pofleflion  of  the  eldefl  fonne,  fo  as  he  is  adually  (Pq^.  243.  * 
ieifed^of  the   fee  (imple,  and  confequently  the  filler  of  th«  whole  Mo.  125. 
blood  is  to  be  hfeire  (3).     The  fame  law  it  is  if  the  lands  be  holden  ^*  ^*  ^»  *^) 
by  knights  fervice,  and  the  eldell  fonne  is  within  age,  and  the 
gardian  entreth  into  the  lands.    And  fo  it  is  if  the  gardian  in 
ibcage  enter  (4). 

Bat  in  the  cafe  aforefaid,  if  the  father  make  a  leafe  for  life  or  a '  (Poft.  191.) 
gift  in  taile,  and  dyeth,  and  the  eldefl  fonne  dyeth  in  the  life  of  tenant 
for  life  or  tenant  in  taile,  the  younger  brother  of  the  halfe  blood 
&all  inherit ;  becaufe  the  tenant  for  life  or  tenant  in  taile  is  feifed 
•f  the  freehold,   and  the  eldell  fonne  had  nothing  but  a  reverfi9a 
cxpedant  upon  that  freehold  or  eftate  taile,  and  therefore  the 
youngell  fonne  lliall  inherit  the  land  as  heire  to  his  father,  who  was 
lall  feifed  of  the  aclual  freehold.     And  albeit  a  rent  had  beene  re- 
ferved  upon  the  leafe  for  li%%  and  the  elded  fonne  bad  received  the 
rent  and  dyed,  yet  it  is  holden  by  fomet  that  the  younger  brother  *  "^  5'  j!'  ^ 
ihall  inherite,  becaufe  the  feilin  of  the  rent  is  no  adtuall  leifin  of  the  i^gdincto* 
freehold  of  the  land.     But  35.  Af,  pL  2,  feemeth  to  the  contrary,  55  ^^  p  jl 
becaufe  the  rent  iflueth  out  of  the  land  and  is  in  lieu  thereof  (5), 
wherein  the  onely  quellion  is,  whether  fuch  a  feifm  of  the  rent  be 
fuch  an  a^ual  feifin  of  the  land  in  the  eldefl  fon  as  the  lifter  may  in 
a  writ  of  right  make  herfelfe  heire  of  this  land  to  her  brother. 
But  it  is  cleere,  that  [f]  if  there  he  baftard  ei^ne,  and  mulier pui/ue,   nj  ^4  £.  f. 
and  the  father  maketh  a  leafe  for  life  or  a  gift  in  taile  referving  a  Baftftrd  26.  Vid# 
rent    and  die,   and  the  ballard  receive  the  rent  and  dye,    Qiis  S®^*  ^^* 
}hall  barre  the  mulier^  for  the  reafon  of  that  llandeth  upon  another  /p^A  944.  a  "^ 
maxiaie,  as  fliall  manifefUy  appeare  in  his  apt  place,  Sed.  :^gg. 

"  Sei/ie  des  terres."    [m]  (6)  But  in  this  cafe,  if  the  eldell  fonne  [ml  r  H.  4.  «, 
doth  enter  and  get  an  aduall  pofTelTion  of  the  fee  fimple,  yet  if  the  ^»  ^« 
wife  of  the  father  be  indowed  of  the  third  part  aud  the  eldeft  fonne 
dyeth,  the  younger  brother  fliall  have  the  reverfion  of  this  third  part 
Botwithllanding  the  elder  brother's  entry  ;  becaufe  that  his  a£luall 
feilin  which  he  got  thereby  was  by  the  endowment  defeated  (7). 
But  if  the  eldell  fonne  had  made  a  leafe  for  life,  and  the  lelFee  had 
endowed  the  wife  of  the  father,  and  tenant  in  dower  had  died,  the   (8-  ^-  35.  b. 
daughter  fliould  have  had  the  reverfion,  becaufe  the  reverlion  was  ^^'  ^|^  ^^ 
changed  and  altered  by  the  leafe  for  kfe,  and  the  reverfion  is  ^ow  ^ 

cxpetlant  on  a  new  eftate  for  life. 

'  Enter."    Hereupon  the  queftion  groweth,  whether  if  the  father 
be  feifed  of  divers  fcverall  parcels  of  land  in  one  county,  and  after    • 
the  death  of  the  father  the  fonne  entreth  into  one  parcell  generally, 
9Lod  before  any  a^uall  entry  into-  the  other  dyeth,^  this  generall 

entry 

(2)  [See  Note  80.]  ^5)  [See  Note  83.J 

Cj)  [See  Note  81.]  Co)  See  poft.  31.  a. 

.  (4)  [Sec  Note  Sa-l  t?)  [Sec  Note  84.J 


? 


Lib.  I.     Cap.  1.        'Of  Fee  fimple.  Se6t.  8. 

entry  into  part  ihull  vefl  In  him  an  a^al  feifin  in  the  whole,  fo  as 
the  fiftcr  fhall  inherit  the  whole.     And  this  is  a  qvare  in  ai  H.  7. 

21  H.  7,  33.  a.      33.  a.  (8). 

And  fome  doe  take  a  diverfitie  when  an  entry  ftiall  vcft,  or  p  ,  -. 
deveft  an  eftate,  that  there  muft  be  feveraH  entries  into  the  L^5'  o.J 
fcveral  parcels,  but  where  the  poffcirion  is  in  no  man,  but  the  free- 

(Poft  25?.  b.)      hold  in  law  is  in  the  ^hcire  that  cntreth,  there  the  generail  entry 

into  one  part  reduceth  all  into  his  adhial  pofleiTion.     And  thelcforc 
'(1.  Leon.  265.)    if  the  lord  entreth  into  a  parcel  gpnerally  for  a  mortmain,  or  the 

feoffor  for  a  condition  broken,  or  the  difleifee  into  a  parcell  gene- 
rally, the  entry  fhall  not  veft  nor  deveft  in  thefe  or  like  cafes,  but 
for  that  parcell.  But  when  a  man  dies  feifed  of  divers  parcels  in' 
poffeirion,  and  the  freehold  in  law  is  by  the  law  caft  upon  the  heire, 
and  the  poireiTion  in  no  man,  there  Uie  entry  into  parcel  generally 
feemeth  to  vefl  the  aduall  polTeflion  in  him  in  the  whole.  But  if  his 
entry  in  that  cafe  be  fpeciall,  viz.  that  he  enter  only  into  that 
fmrcell  arid  into  no  more,  therh  it  reducetli  that  parcell  only  into 
adtuall  pofTeflion. 

"  Home  fcifte  dcs  terns."    \Vhat  then  is  the  law  of  a  rent,  ad- 

Ig]  19  £.  2.     .  vowfon,  or  fuch  things  that  lie  in  gnr!it?     [g]  If  a  rent,  or  an 

qnare  imped.       advowfon,  do  defcend  to  the  eldefl  lonne,  and  he  dyeth  before  he 

177.  3  H.  7.  5.   Yxath  feifin  of  the  rent,  or  prefent  to  th^church,  the  rent  or  ad- 

.  vowfon  (1)   fhall  defcend  to   the  yongefl  fonne,  for  that'hemuft 

make  himfclfe  heire  to   his  father,  as   hath  been  often  time  faid 

before.     The   like  law  is   of  offices,  courts,  liberties,  franchifes, 

[/»!  7  E.  3.  66.     commons  of  inheritance,  and  fuch  like.     [A]  And  this  cafe  ditfereth 

lir.  bMf.  y93.        from  the  cafe  of  the  tenant  by  tlie  courtefie,  for  there  if  the  wife 

rvt^iJ  ^'    \       ^^^^^^  before  the  rent  day,  or  that  the  church  become  voyd,  becaufe 

"       ^^'  °'^       there  was  no  laches  or  default  in  him,  nor  pofTibilitj'  to  get  feifin,  the 

law  in  refpe^l:  of  the  ifTue  begotten  by  him  will  give  him  an  eftate  by 
the  courtefie  of  England,  But  the  cafe  of  the  defcent  to  the  yongefl 
fonne  ftandeth  upon  another  reafon,  viz.  to  make  himfelfe  heire  to 
him  ihat  was  lafl  adually  feifed,  as  hath  beene  faid. 

f  j]  0  E.  3. 11.  "  Enfcejimpld*  [t]  FoY  halfe  blood  is  not  refpefted  in  eflatcs 
49  K.  3. 12.        in  taile,  becaufe  that  the  iflues  doe  claimein  by  defcent,  performam 

Katcliffe's  cafe.  ^ofiL  and  tlie  ifTue  in  taile  is  ever  of  the  whole  blood  to  the  donee  (2). 

3.  Co.  41.,  ^      . 

m  B  ^o  I'b  "  f ^1  Pqflcfftofrafris  de  fcodo^fimplici  facit  fororcm  effh  hctrcdem,'* 
2.  fo.  65.^  lib/   HereuponYoure  things  are  to  be  obferved,  every  word  almofl  being 

4.  fo.  279.  operative,  and  materiall.  l-^irfl,  that  the  brother  muft  be  in  aduall 
Brktoncapll9.  pofleflion ;  for  pqjjeffio  eji  quqfi  pedis  pq fit io.  Secondly,  de  feodo 
^AV  ^^  ^hn  ^    Ji^plici  ex  chide  eftates  in  taile.  Th\T^\y,fadtfororan  c/f'e  karedem. 

•  *  * ,  ■  So  as  [/]  foror  eft  hares  facia,  and  therefore  fome  ad  muft  be 
cafe  3 'co'^42  ^^"^  *^  make  her  heire,  and  the  yonger  fonne  is  ha-rcs  natus  [w]  if 
[ml  Brlttoncap!  "^  ^^  ^^  ^^"®  ^  ^*^^  contrary.  And  albeit  the  words  hafacit 
119.  foror  cm  ejfe  ficeredrm,  yet  this  doth  extend  to  the  ifTue  of  the  filler, 

&c.  who  fliall  inherit  before  the  yonger  brother.  Fourthly,  Of 
dignities^  whereof  no  other  pofleflion  can  be  had  but  fuch  as  defcend 

(a? 

(8)    Adjudged  accorMmgly  in    tbe  point        (2)  8  £.  3.  11.     12  £.4.  IQ.    49  E,  3, 
P.  4  £//«.  B.  R,  Hal.  MSS.  12.    4  £.  2.    Formedon  49.  .  Hal.  MS5. 

(i)   [See  Note  85.] 
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(as  to  be  a  duke^  marquefle,  earle,  vifcount,  or  baron)  to  a  man  and  (Cro.  Cha.60i.) 
his  heires,  there  can  be  no  polleilion  of  the  brother  to  m&ke  the 
lifter  inherit  (3),  but  the  yonger  brother,  being  heire  (as  Littleton 
iaith)  to  the  Lther,  (hall  inherit  the  dignitie  inherent  to  the  blood, 
as  heire  to  him  that  was  firft  created  noble. 

And  you  lliall  undcrftand'tliat  concerning  defcents  there  is  a  lait, 
parcell  of  the  lawes  uf  England,  called jfi/^  corotiar^  and  dilTcreth  in 
many  things  £i-om  the  geueiMll  law  concerning  the  fubjcdt.     As  for  6  U.  4. 1 
example,  the  king  in  any  fuit  for  any  thing  that  pertiiincs  to  the 
ci^wn  (hall  nut  ihew  in  certaine  his  cofinage  as  a  fuhjcd  Ihall  do, 
or  &s  he  himfelfe  (hall  do  for  things  touching  his  date  hie.     [ft]  And  [»]  ^4  H.  6. 
in  the  cafe  of  the  king,  if  he  hath  iflue  a  tonne  and  a  daughter  by  {"''i^fij^gc^"' 
one  venter,  and  a  fbnne  by  another  venter,  and  purchafeth  lands  ^a.  jg  nati«  ulir« 
and  dieth,  and  the  eldeil  fon  enter  and  dieth  without  itlue,  the  niare. 
daughter  ihall  not  inherit  thefe  lands,  'nor  any  other  fee  fimple  (4.  Inft  ^e06.) 
lands  of  the  crowne,    but  the  yonger  brother  (hall   have  them. 
Wherein  note  that  ne'iiher  pqffilfio  j rat ris  dotb  hold  of  lands  of 
the  pofTeirions  of  the  crowne,  nor  halt^  blood  is  no  impediment  to 
the  defcent  of  the  lands  of  the  crowne,  as  it  fell  out  in  experience 
after  the  deceafe  of  king  Edxcaid  the  fixth  to  the  quetne  Mari/^ 
and  from  queene  Mafy  to  quccne  E/izabct/ij  both  which  were  uf 
the  half  blood,  and  yet  inherited  not  ouely  the  luuds  which  king 
Edtoard  or  queen  Mai;f/  puichaled,  hue  the  ancient  lauds  parcell  of 
the  crowne  alfo. 

A  man,  that  is  king  by  defcent  of  the  part  of  his   inotlier'.  Pi.  Com.  ubi 
purchafes  lands  to  him  and  his  heires,  and  dies  without  ifTuc,  this  lupra- 
land  ftiall  defcend  to  the  heire  of  the  part  of  the  mother  j  but  in 
the  cal'e  of  afubje^t,  the  heire  of  the  pari  of  the  father  ihall  have 
them. 

So  king  Henry  the  eight  pjiirchafed  lands  to  him  and  his  heires,  (7.  Co.  le.  b. 
and  died  having  ifiue  tw^o  daughters,  the  lady  Mary,  and  the  lady  Calviu's  cafe.) 
EUzabetk ;  after  the  deceafe  of  king  Edward,  the  eldeil  daughter  • 
queen  Mary  did  inherit  |jnly  all  his  lands  in  fee  iimple.     1  ur  tlie 
eldeft  daughter  ur  liiter  of  a  king  ihall  inherit  all  his  fee  fimple 
lands.     So  it  is  if  the  king  purchafeth  lands  of  the  cuftome  of 
gavelkind,   and  die  having  illhe  divers  fOnnes,  the  eldeil  fonne  iliall 
only  inherit  thefe  lands  (4).     And  the  reafon  of  all  thele  cafes  is, 
for  that  the  qualitie  of  the  perfon  doth  in  thefe  and  many  other  like 
cafes  alter  the  defcent,  fo  as  all  the  lands  and  poirdrjons  wliereof  the 
king  is  ioifed  injure  iorome,ihuM  fecund  ilm^ua  corona  attend  upon  pl.Com.  fol. 
and  follow  the  crowne,  tmd  therefore  to  whpmfoever  the  crowne  247. 
defcend,  thofe  lands  and  polTellions  defcend  alfo,  for  the  crowne  and  (i-Sid.  I3ff.) 
re       ■^  the  landb.  whereof  the  king  is  feifed  in  jure  corona:,  «.ue  con-  ^^-  Cm»»-  *38. 
[lO,  a.  J  comitantia.    If  the  right  heire  of  the  crowne  be  attainted  of  Jp/jJ^  ^^y/" 
treafun,  yet  ihall  the  crowne  defcend  to  him,  and  co  injlaiite  (with-  ^^44^  "Z^o.) 
out  loiy  other  rcverf^dl)   tlie  attainder  is  utterly  avoided,  as  it  fell 
out  in  the  cafeof  Henry  thr.  feventh  ( 1 ).  [0]  A  nd  if  the  king  purchafe   [A  ^^  ^  3. 
lands  to  him  and  his  heir«,  he  is  feiled  tnereof  in jfii re  corona;  djor-  ^^^"  ^^' 
tiori,  when  he  purchafes  land  to  him  his  heires  and  fucceilbrs  (2). 
But  hereof  this  little  tal'te  ihall  fuQlce.    ' 

[16.  a.1 

(3)  [Sec  Note  86-1  ^    (l)  fSce  Note  »S.] 

(4)  [See  Note  87.]  (2)  [bee  Note  89.] 

E  2  Sea. 
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l/^r  e/l  afiavoir,  que  ce  parol  (en-     AND  it  is  to  wit, 
heiitatice)  nejl  pas  tantjohmtnt   "^  (inheritance)  is 


^  that  this  worct 
is  not  onely  in- 
entendue  lou  home  ad  terresou  tene-  tended  where  a  man  hath  lands  or 
ments  per  dijhent  d*enheritage,  mes  tenements  by  defcent  of  inheritage, 
auxi  chejcun  fee  fimple  ou  taile  (3)  by^t  alfo  every  fee  limple  or  taile 
que  home  ad  pet  fon  purchaje  pvit  which  a  man  hath  by  his  puichafe 
ejtre  dit  enheritance^  purxeo  que  fa  may  be  faidan  inheritance,  becaufe 
heyres  luy  purront  enheriter.  Car  his  heires  may  inherit  him.  For 
eji  briefe  de  droit  que  homeportera  in  a  writ  of  right  which  a  man 
de  terre  que  Juit  de  Jon  purchaje  bringeth  of  land  that  was  of  his 
demejhe,  le  briefe  aina,  quam  owne  purchafe,  the  writ  (hall  fay, 
clamat  effe  jus  et  ha»reditalem  quam  clamat  effe  jus  et  hareditatem 
fuam.  Et  ijjint  ferra  dit  en  divers  Juam,  And  fo  Ihall  it  be  faid  in 
outers  briefs  queux  home  ou  feme  divers  other  v  writs,  which  a  man 
portea  de  Jo^  purchafe  demejhe,  come  or  woman  bringe^i  of  his  owne* 
apiert  per  le  Kegift.  purchafe,  as  appcares  by  the  Re- 

gifter. 

Scft.  45, 4^  57-  «    172'  ejt  afcacoir.^    This  kinde  of  fpeech  is  ufed  twice  in  thid 
i46^f 4^170  Chapter,  and  'oftentiimes  by  our  authour  in  all  his  threa 

I84!  s$9  243!  bookes,  and  ever  teacheth  us  fome  rule   of  law,  or  gefierall  or 

«59.  274.  280.  fare  leadrag  point,  as  you  fliall  perceive  by  reading,  and  obferv- 

t93.  300.  305.  ing  of  the  fame,  which  for  the  eafc  of  the  ftudious  reader  I  have 

419,4^0.421.  obferved. 

489.632.(697. 
749. 

[«]  Seft.  73 J.'  "  Quam  clamat  cJTejus  et  hcereditatem /nam /'  [a]  Here  our  au- 
Bra6t.  lib.  2.  thour  declarpth  the  right  fignification  of  this  word  ( inherit  ait  cc}^ 
fo.  62.  b.  Fleta.  ^^^  |j.Qg  \^  \^  ^YiqX  in  the  writ  of  right  patent,  &c.  quando  dominus 
(Poll*  383  b )     Tcmittit  curiam' fuam,  tiie  words  of  the  writ  be,  quam  clamat  effijits 

et  hareditatemfuam,     And'm  the  prceciptin  capitis  \t\&  cult  mi  td, 
ffcl  R    "ft  ^^^  when  the  defendant  claimeth  by  purchafe,  the  writ  is,  quam 

*  foK'  1,  »,  clamat  eff'ejvs  et  hxrcditatcmfuam,  Alwd  witli  Littltton  agreeth  the 

(,F.  N.  Br.  193.)  Hcgifter,  fol.  4.  &  1232.  and  the  bookc  in  40  E.  3.  22.  againft 
Bcgiit.  ib.  4.  fodainfe  opinions  7  II.  4.  5.  10  H.  6.  9.  39  H.  6.  :^S.  PI. 
7^H  t^'s^^^  Com.  Wimbrjhe's  cafe  47.  And  yet  in  7  H.  4.  5.  which  is  the 
'  10  H.  9.  booke  of  the  greateft  weight,  fir  William.  Thirnitig  ehicfe  jiillice  of 
39  H.  6.  .*J8.  the  common  bench  (as  it  fcemeth  doubting  of  it)  went  into  the 
6  E.3.  SO.  ?I.  chancery  to  enquire  of  the  chancery  men  the  forme  of  the  writ  in 
^°rt^*.^^"?*  ^^^^  ^'^^^^  >  ^"d  they  faid  that  the  forme  was  Loth  the  one  way  and 
&  58  *b  *^^*  ^^    *^®  other,  fo  as  thereby  the  opinion  of  Littleton  is  confirmed,  and 

the  booke  in  6'E.  3.  fo.  30.  is  notable  ;  for  there  in  an  a(^don.of 
C  E.  3.  oO,         wafte  the  plaintife  fuppofed,  that  the  defendant  did  h»ld  de  hare- 

difatefud,  and  it  is  ruled,  that  albeit  the  plaintife  purchafcd  the 
reverfion,  yet  the  Avrit  (hould  ferve.  And  there  it  is  faid,  it  bath 
becne  feene,  that  in  a  cut  in  vitdy  the  writ  was,  uhich  the  demandant 
claimed  as  her  right  and  inheritance,  when  it  was  her  purchafe.  And 
fo  this  point  wherein  there  might  fccm  fome  contraiiety  in  bookes 

is 

# 

{j)  flu  taiU,  not  in  L.  and  M. 
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is  manifeftly  cleared.    But  in  the  ilatute  of  W.  s.  cap.  5.  de  herc^  W.  s.  en.  5.. 

ditate  utorum  by  condrudion  of  the  whole  ftatute  ui  taken  onely  *  ^-  *'^*^  .- 

for  the  wives  inheritance   by  defcent,  and  not  by  purcbafe,  as  5^"^  6''54  * 

appeareth  in  1  £.  2:  tit.  Quare  imped.  43.     3$  H.  6.  54.  F.  N.  B.  f.  n.  b.  34.  b. 

There  be  fome  that  have  an  inheritance  [c],  and  havewH  neither    [c]  6.Co.59,5SL 
by  defcent,  nor  properly  by  purchale,  but  by  creation ;  as  when   Countcs  de 
the  king  doth  create  any  roan  a  duke,  a  marquefie,  earle,  vifcount,   J'jV'^A*'  ff^** 
OTJ>aron  to  him  and  his  heires,  or  to  the  heires  males  of  his  bodie,   ^^^  pnuce's  ca. 
&c.  he  hath  an  inheritance  therein  by  creation.     A  man  may  have   ^4.  jnft.  lt6.) 
an  inheritance  in  title  of  nobilitie  and  disnitie  three  manner  of 
r  fr    ■  -1  wajesy  that  is  to  fay,  by  creation »  by  defcent,  and  by  pre- 
£1D.   U.J  fcription  (1)-     By  creation  two  manner  ot  ordinary  wayes 
(for  I  will  not  fpeak  of  a  creation  by  parliament)  by  writ,  and  by 
letters  patent.     Creation  by  writ  is  the  ancienter  way ;  and  here 
it  is  to  be  obferved,  that  a  man*  (hall  gain  an  inheritance  by  writ 
(2).     King  Richard  tbe  fecond  created  John  Bmuchanvpe  de  Holtc 
baron  oiKedermvtfter  by  his  letters  patents,  beaiing  date  the  loth   (19-  Co.  €9. 
O^ober^  anno  regnifid  1 1^  before  ^hom  there  was  never  any  baron   *"**=  ^'  ^O 
•crea^  by  letters  patent,  but  by  writ.     And  it  is  to  be  obfcrved, 
that  if  he  be  generally  called  by  writ  to  the  parliament,  he  hath  a   ' 
fee  Ample  in  the  baronie  without  any  words  of  inheritance.     But 
if  he  be  ci*eated  bj  letters  patent,  the  ilatc  of  inheritance  mufi;  be 
iimited  by  apt  words,  or  ell'e  the  grant  is  void.     If  a  man  be  called 
by  writ  to  the  parliament,  and  the  writ  is  delivered  unto  him,  and 
iie  dieth  before  he  cometh  smd  fits  in  parliament,  whether  he  was  a 
baron  or  no  ?  And  it  is  to  be  anfwered  that  he  was  no  baron,  for 
the  diredionand  delivcrieof  the  writ  to  him  maketh  not  him  noble; 
for  tbe  better  underftanding  whereof  it  is  to  be  knowue  that  the 
words  of  the  writ  in  that  cafe  are,  ilex,  SfC.  E.  B.  de  D.  Chivalier 
Jalutem,     Quia  de  advifamenio  et  ajj'tnfu  concilii  nojiri,  pro  quibuf- 
dam  arduis  et  urgent ibus  negotiis /latum  ct  defen/ionem  regni  nt^H 
AngUd,  SfC.  conctrnentibtiSy  quoddam  parUmnentum  nqfirum  apud 
dritatem  Wejlm,  di\  06iob.  proxim.futuro  teneri  ordinavimus,  et 
ibid,  vobijcum  et  cum  prcelatis^  magnatibus  ct  proceribus  diBi  regni 
TK^ri  colloquium  habere  et  troQatum,  vobisinfideet  ligeancid  quibus  » 
nobis  tenemitti  Jirmiter   injungendo  mandamus^  qubd  conjiaeratis 
di^prum  negotiorum  ardmtatc  et  perieulis  immincntUmi^  ceffante 
excufatiane  qudcunque^  didis  die  et  loco  per/onaHter  interfitis  nobif-'  S.  Co.  Si,  55. 
cum  et  cum  prcelatis,  magnatibus^  et  proceribus  fupradidis^  Jkper  Countefle  of  . 
di^is  negotiis  troBatur'  v^rumque  con/ilium  impenfur^,  SfC.     And  ? u'*g  ***A5*^"^ 
this  writ  hath  no  operation  or  eifed  until  he  (it  in  parliament,  and  43  £.  3.  30 
thereby  his  blood  is  ennobled  to  him  and  his  heires  lineall,  and  35  h.  6.  46. 
thereupon  a  baron  is  called  a  peer  of  parliament,    [d]  And  if  iifiie   PI-  Com.  233. 
be  joined  in  any  adion,  whether  he  be  a  baron,  6cc.  or  no,  it  (hall   [d']  35  H.  6. 46. 
not  be  tryedby  jury,  but  by  the  record  of  parliament,  which  could  *^  ^  S-  .so.  b. 
jiot  appeare  unlefle  he  were  of  the  parliament  (3).    Therefore  a  ^'  ^!i*  P-  ^* 
duke,  earle,  &c.  of  another  kingdome,  are  not  to  be  fued  by  thofe  Regift.  287'.  " 
iiames  here,  for  that  they  arenotpeeres  ofour  parliament  (4).  And  11  K.  3.  breve 

k  albeit  472.  20E.4.  d. 

(j)  Sec  1,  BuUlr.  196.  where  the  earl-  this  cafe  many  curious  particulars  con- 
dom of  Arundel  is  mentioned  as  an  in-  cerning  the  io^umr  of  PtUwortb  are  inen* 
lUnce  of  an  earldom  by  preCcription.    In    tioned. 

(2)  IScc  Note  9al  (3)  £Scc  Note  91.]  (4)  [Set  Note  9a.] 
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(6.  Co.  52.  albeit  the  creation  by  writ  is  tbe  ancxentcr,  yet  tlic  creation  by 
Counters  of  Rut-  letters  patent  is  the  furer,  for  he  may  be  fufficicntly  created  by 

5  ca  c;       letters  patent,  and  made  noble,  albeit  he  never  Ot  in  parliament. 
M  6.  Co.  52,53.       [e]  And  it  is  to  be  obferved,  that  nobilitie  may  be  granted  for 
ConntesdcRut-  i^yj^  of  life,  by  a£t  in  law  without  any  a^luall  creation  ;  as  if  a  duke 
^H  V*  1  ^^  ^  ^'liti  by  the  intermarriage  (he  is  a  duches  iu  law,  and  fo  of 

Je2.  Afl*.  24.  a  marqueflc,  an  eurle,  and  the  reft,  and  in  fome  other  cafes.  And 
12  E.  3.  breve  there  is  u  diverfitie  betweenc  a  woman  that  is  noble  by  defcent,  and 
i*54.  8  H.  4. 19.  a  woman  that  is  noble  by  marriage,  [f]  For  if  a  woman,  that  is 
V^d  rf  ^rb  fi  n'^ble  by  defcent,  niarrie  one  that  is  under  the  degree  of  nobilitie, 
ca,  10.  y^^  ^^  remaineth  noble  ftill  (5);  but  if  fhe  gaine  it  by  marriage, 

[f]  4.  Co.  118.  ^^  lofpth  it  if  fhe  marry  under  the  degree  of  nobilitie;  and  fo  is  the' 
A^^n*s  v&Cc,  rule  to  be  underftood,  St  mvlier  nnbilis  mtpfcrit  ignvbili  definit  ejjh 
tempore  Maria  nobilis.  [g\  But  if  a  ducheflc  by  marriage  marrieth  a  baron  of 
Regtne.  Brooke  ^hg  realme,  flie  remaineth  a  dutcheflTe  and  lofeth  not  her  napie, 
IIilv"69  *"  '  becaufe  her  huftand  is  noble  (6),  etjk  dt  ccttcris. 
14' H.  6.  18.  ^^^  ^  ^  eftate  for  life  may  be  gained  by  marriage,  fo  may  the 

,  2  H.  6,  %i,  king  create  either  man  or  woman  noble  for  (7)  life  [k]  but  not  for 
[g\  22  H.  6.  52.  yeares,  becaufe  then  it  might  goe  to  executors  or  adminiftrators  (8). 
[h]  9.  Co.  97,  The  true  divifion  of  perfons  is,  that  everie  man  is  either  of  nobilitie, 
98.  Sir  George  that  is,  a  lord  of  parliament  of  the  upper  houfe,  or  under  the  degree 
llcynel's  cafe,     of  nobilitie,  arnongft  the  commons,  as  knights,  efquires,  citizens 

and  burgelTes  of  the  lower  houfe  of  parliament,  commonly  called 
the  houfe  of  commons  ;  and  he  that  is  not  of  the  nobilitie  is  by 
intendment  of  law  among  the  commons  (9). 

"  Come  appierf  per  k  Regtjier,"   Which  booke  in  the  ftatute  of 

W.  2.  ca.  24.  is  called  Rcgijirum  dt  cancellaridy  becagfe  it  containeth 

the  formes  of  writs   at  the  common   law   thftt  illue  out  of  the 

chancerie,  tanquam  ex  qfficitidjvjlitue.    There  is  a  regifter  of  origi- 

pall  writs,  and  a  regifter  of  judiciall  writs ;  but  when  it  is  fpokcn 

generally  of*  the  regifter,  it  is  meant  of  the  regifter  ^riginall.     For 

the  antiquitie  and  excellencic  of  this  booke,  fee  in  my  preface  to 

the  eighth  part  of  my  Gommentaries.     This  excellent  booke  our 

Vida  Se£t  88.     author  voucheth  divers  times  in  thcfe  bookcs,  and  fo  doth  he  divers 

94. 96. 101.157.  other  (Luthoritics  in  law  of  feveral  kinds,  but  with  this  obfervation, 

s?3i.  318. 383.     that  he  citeth  no  auihoritie  but  when  the  cafe  is  tare,  or  may  feeme 

514  643, 644     ^o"^*^^"'^»  which  ai)pearcth  in  this,  t^at  he  putteth  no  cafe  in  all 

6.57!  660.*  692.     ^^^  three  bookes  but  hath  warrant  of  good  auihoritie  in  law.    For 

^02.  739.  he  knew  well   the   rule,  that  perfpicua  vera  rion  fxmt  probanda. 

And  the  fike  obfervation  is  made  of  Judice  Fifzherbe;-t  in  his  booke 
ofnatvra  brevium,  that  he  never  citeth  authoritie,  but  when  the 
cafe  is  rare  or  was  doubtfull  to  him.  The  authorities  which  our 
fiuthor  hath  cited  in  his  three  bookes  I  have  collected. 

n)  See  14  H.  8.  42.    Dy.  79.  (8)  [Sec  Note  95.] 

(6)  [See  Note  93.]  (9)  Sec  9.  Irift.  29.  ca 

(7)  [Sec  Note  94.]     -  x^      •     .  .        . 
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[17.  a.1    JPT de  tielx chofes,  de queux  A  ND  of  fuch  things,  whereof  a 

home poii  aver  unmanuel  "^  man  may  have  a  manueli  oc- 

occupationfpqffejfioH  ou  rij'ceitjicome  cupation,  poUeHiou  or  receipt,  an  of 

de$  terres  tenetnents  raits  et  hujuf-  lands,tenement.s,rcnts  and  i'ucii  like, 

s     modiyla  home dirra  en  count  countuut  there  a  man  (hall  fay  in  his  count 

eten.pleepledant,fpiewitie/fuitj'eifie  countant  and  plea  pleadant,  that 

en  Jon  demej'ne  come  defee,    Mes  de  fuch  a  one  was  feifed  in  his  demcCne 

tieU  ckofes,  que  ne  gijont  en  tiel  ma-  as  of  fee.  But  of  fuch  things,  wliich 

nuel  ocaipatio/i,  ^r.  Jicome  de  ad-  do  not  lie  in  fuch  manuail  occupj^- 

vowfon  d'ejg/ife  et  /lujufmodi,  la  it  tion,  &c.  as  of  an  advowfon  of  a 

dirra,  que  il  fuitfeifie  come  defee^  church  and  fuch  likfc,  there  he  (hall 

€t  nemy  en  (on  demefne  come  defee.  lay,  that  he  was  feifed  as  of  fee,  and 

Et  en  Latin  il  ejl  en  fun  caSy  quod  not  in  his  demefne  as  of  fee.     And 

talis  feifitus  fuit,  &c.  in  dominico  in  Latine  il  is  in  one  cafe,  quod  talis 

fuo  ut  de  feodo,  et  en  Tauter  cafe,  feifitus  fuit  in  dorninico  Juo  ut  de 

qu5d  talis  feifitus  fuit^  &c.   ut  de  feodo,  and  in  the  other  cafe,  quod 

feodo*  talis  feifitus  fuit,  Sfc.  ut  de  feodo. 

"    'p'N  count  countant r  Count,  i.  c.  narratio,  cometh  of  tbe  French  (Do^.  IHa.  83.) 

wordconte,  whichin Latjfne  isnar ratio,  and  is  vulgarly  called 
a  declaration  (i).  Tbe  original  writ  is  according  to  its  naiuc 
breve^  briefe  and  ^ort ;  but  the  count,  which  the  plain  tile  or  de- 
mandant makes,  is  more  narrative  and  fpacious  and  certaine  both  in 
matter  and  in  circumflances  of  time  and  place,  to  the  end  the  de- 
fendant miiy  be  compelled  to  make  a  more  dired  anfwcr ;  fo  as  ibc 
writ  may  be  compared  to  logicke,  and  the  count  to  rhctorkke ;  and 
it  is  that  which  the  civilians  call  a  libcLL  And  in  that  ancient 
booke  of  the  Mirror  of  Jullices,  lib.  2.  cap.  des  loiers,  cantors  are  Mirror  (k^s 
ferjcants  Ikilfull  in  law,  fo  named  of  the  count  as  of  the  principal  Juftices. , 
part,  and  in  W,  2.  ca.  Qg.  he  is  ctiMt^Jerjcant  counttr  (a).  W.  'i.  cap.  «9. 

"  EnpleepledantJ'  Vlacitum.  Herft  Littleton  teacheth  good  (Pod.  303.> 
pleading  in  this  point,  of  which  in  his  Third  Booke  and  Chapter  of 
Confirmation,  Se6l.  534.  he  thus  faith,  Etfachts  man  Jits,  que  ejl 
un  despluis  honor  ables  laudablcs  et  profit  obits  chafes  en  nojlre  /ey,  de 
aver  lefcience  du  bi^n  pleader  en  actions  reals  ct  pafoncls ;  et  pfur 
ceo,jeo  toy  counfaile  efpecialment  de  metier  ton  courage  et  cure  de 
ceo  apprender*  And  for  this  caufe  this  word  placitum  is  derived  d 
placendo,  quia  bene placitare/u per  omnia  placet;  and  it  is  not,  as 
fomehave  faid,  fo  called  per  antiphrajin,  quia  non  placet, 

«  Seifie:'  Sei/itus,  commeth  of  tbe  French  word/«>,  i.  e.  pofcffio,  fj^%}%^^ 

faving  that  in  the  common  ]B.v:,ftiJ'ed  or  ftijln  is  properly  applied  ^J^j,'  ^  "J^^^i  37*^ 

to  freehold,  &ndpoJ'eJed  or  poffvjjion  properly  to  goods  and  chattels ;  Brinon  fol.  206, 

although  fometime  the  one  is  ufed  inftcad  of  the  other.         >«  $otf. 

f  let.  lib.  5.  c-  5. 

"  Enfm  demefne  come  defee,  in  dominico  fuo  ut  in  f^odo  "    Do-  p*  Cftra\b!i9i. 
vnnicum  is  not  onely  that  inheritance,  wherein  a  man  hath  proper  Wrotcac^v's 

dominion   cai'e, 

(1)  [See  Note  96.3  (?)  (Sec  Note  97.} 
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dominion  or  ownerihip,  as  it  is  di(ling|ii(hed  from  the  lands  which 
another  doth  hold  of  him  in  fervice,  but  that  which  is  manually 
occupied,  manured,  and  potl'elVed,  lor  the  neceflary  i'uftenution, 
maintenance,  and  fupportation  of  the  lord  and  his  houlhold,  and 
favoureth  de  domo,  of  the  houfe,  either  admei^amy  for  his  or  their 
board  or  fuilentation,  or  is  manually  received,  (as  rents)  for 
bearing  and  defraying  of  neceflfary  charges  publike  or  private. 
Of  thefe,  faith  our  author,  he  ihould  plead,  that  he  is  feifed  m 
dominico  fuo  ut  de  feodo^  i.  e.  deftodo  dominic(Ui,  feu  terrd  domi" 
nicali,j€u  redditu  dominicali',  which  \s  as  much  as  to  fay  demeyne 
or  demaine,  of  the  hand,  i.  e.  manured  by  the  hand,  or  received 
by  the  hand ;  and  therefore  he  calleth  it  manuall  occupation, 
Domefday.         pofleflion  or  receipt  (3%     And  in  Dom^oy  denieane  land  is  called 

inland;  as  for  example,  4  Iwvatas  terrx  de  inland^  ct  10  bovatas 
inftrvitw, 

"  En  tiel  manuel  occupation ,  S^c?  There  is  nothing  in  oui^ 
author  but  is  worthy  of  obfervation.  Here  is  the  firft  («J(*c.)  ^  ,  -r 
and  there  is  no  (<S-c.)  in  all  his  three  bookes  (there  being  as  l^  /•  ^'i 
you  ftiall  perceive  very  many),  but  it  is  for  two  purpoles.  Firft, 
it  doth  imply  fome  other  necelVary  matter.  Secondly,  that  the 
ftndent  may,  together  with  that  which  ouf  author  hath  faid,  in- 
quire what  authorities  there  be  in  law  that  treat  of  that  matter, 
which  will  worke  three  notable  effects  :  firft,  it  will  make  him  un- 
derlland  our  author  the  oetter  :  fecondly,  it  will  exceedingly  adde 
to  the  reader's  invention:  and  lalUv,  it  will  fallen  the  matter  more 
furely  in  his  memory  ;  for  which  purpo^^e  I  have  for  his  eafe  in  the 
beginning  fet  downe,  m  thefe  Inftitutes,  the  efi'ed  of  fome  of  the 

Principal  authorities  in  hiw  as  I  conceive  thr*m  concei  ning  the  fame, 
n  this  place  the  (^-c)  iraplyeth  poffeffion  or  receipt,  and  fuch 
.other  matter  as  appeareth  by  my  notes  in  this  Sedlion.  As  for 
the  autliOrities  of  law,  you  (hall  find  the  effeft  of  them  in  this 
Seftion,  and  the  like  of  the  reft  of  the  ((IJ-c.)  which  you  ftiall  find  in 
the  Sections  hereafter  mentioned,  omitting  thofe  (for  avoyding  of 
tedioufnefi'e)  that  either  are  appareni,  or  which  are  explained  ii^ 
fome  other  places,  viz.  Se^^t.  20.  48.  10^.  108.  120.  125.  136, 
137. 146.  149.  154.  164.  166,  167,  168.  177.  179.  183, 184.  194. 
1200. -202. 21  o,  211.  217.  220.  226.  233.  240.  242.  244,  245.  248. 
962.264.  269,  270,  271.  279.  320.  322,  323.  325,  3^^»  3^7-  3«9» 
330.335,  336.  34»-  347,  34«,  34P»  350.  35*^.  355,  35^.  359-  3^4* 
3^5.  374,  375.  377-  381.  384-  389-  393.  395.  .397-  399-  40^  402. 
410.  417.  428.  433.  447.  449.  4^4-  47«,  471-  477-  483-  4^9-  500, 
501.  5^«-  53^-  552,  553-  556.  558-  5<>'2.  578.  59',  59^,  503r  594- 
<5o3.  613.  624,  625.  630.  632.  ')34.  ^37,  638.  648.  659,  660,661. 
669.687.693.700.718.7^5.748,749.  All  which  I  have  ob- 
i^^^^  and  quoted  here  once  for  all,  for  the  eafe  of  the  ftudious 
i:eader(i). 

^rltt.  «05.  aotf.  H  Ut  de  feodo,*'  Where  (uf)  is  not  by  way  of  .fiinilittide,  but  to 

lir'S'^ca^'T  ^  uhderftood  pofitively  that  he  is   feifed  in   fee.     And   fo  it  is 

IHem.  lib!  3.*  wherc  one  pleads  a  defcent  to  one  utjilio  et  hccrediy  that  is,  to 

cap.  15.  ^O* 

(3)  [Sec  Note  98.}  to  lord  Coke's  obfervation  on  Littleton'* 

(i)  See  in  fol.  24.  a.  the  note  in  refped    uie  of  nota,  &c.  and  like  cxpreiEons. 
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lo.  S.  that  is  fonne  and  heyre,  etjk  de  caterisp  wliere  (ut)  denoiaf 
ipfam  vcriiaiem. 

**  Siame  de  advaafin!^    Of  an  advowfon  [t]  wherein  a  man  [t]  7  JS.  S.  €& 

bath  as  abfolute  ownerOiip  and  propertie  as  he  hath  in  lands  or  ^4  £.  &  74. 

rents,  yet  be  (hall  not  pleade  that  he  is  iciled  in  dominicofuo  utde  Tq  p'  •* 

Jeodc  (4),  becaufe  that  inherittince,  favou.ing  not  de  domoy  caunot  imp.  i^^.^"**^ 

either  ferve  for  the  fuftentation  of.  him  and  his  houlhold,  nor  any  Mirror  caai. 

thing  can  be  received  for  the  lame  for  defraying  ot  charges.     And  r«^  17. 
therefore  he  cannot  fay,  that  he  is  feifed  thereof  in  dowinicofuq  de 

JeodOf  whereby  itappeareth  how  the  common  law  doth  deleft  fimony  (Do6ir.  flutL. 

and  all  corrupt  bargaines  for  prefentations  to  any  benefice,  but  that  ^fa'^**®*^*  ^^ 

.  [k]  idouea  perjona  for  the  difc barge  of  the  cure  fiiould  be  prefeuted  r^-i  5  Co.  jjl, 

freely  without  ex pedat ion  of  any   thing:  nay,  fo  cautions  is  the  Bufwerflcalf* 
common  law  in  this  point,  that  tbe  pi.  in  a  quare  impcdit  ihould 
recover  no  damages  for  the  loHe  of  his  prefentation  untill  the 
Aatute  of  IV.  2.  cap.  5.  (3)  And  that  is  the  reafon  that  gardian  in 

focage  [n  (hall  not  prefent  to  an  advowfon,  becaufe  he  can  take  [t]  8  £.  f. 

nothing  for  it,  and  by  confequent  he  cannot  account  for  it.     And  Prefemmcot  «i 

by  the  law  he  can  meddle  with  nothing  that  he  cannot  account  for.  7  p'^«^^ 

[m]  And  in   a  writ  of  right  of  advowTdn,  the  patron  (liail  not  ^  £  5^  39^ 

aiiedge  the  explees  or  taking  of  the  profits  in  himielfe  but  in  his  99  E.  3.  5. 

incumbent.     And  hereby  the  old  bookes  ihali  be  the  better  under-  31  E.  3. 

flood,  viz.  Bra^oTiy  lib.  4.  tradl.  3.  cap.  nu.  5.     Fji  auttm  dominu  Jp^T^lg  15^ 

cunt^qnod  quis  habet  ad  men/am f  et  proprid^  ^cut  funt  Boordlands,  fes"  '     * 

AngUci.     And  Fleta^  lib.  5.  ca.  5.  £^  out  em  domnicum  propria  / -.  7  £,  3  *« 

terra  ad  metifam  qffignata.  Dominieum  etxam  dicitur  ad  differentiam  Bra^n  26*3. 

ejus  quod  tcnetur  injervitio.     But  of  an  advowfon  and  fuch  like  S7t, 

he  (hall  plead,  that  he  is  feifed  de  advocatione  ut  de  feodo  tt  ^i^**  l»b.  S. 

>re(4>  «V-^ 

^  Advowfon^  Advocation  fignifying  an  advowing  or  taking  into 
protection,  is  as  much  tisjus  patronatds.  Sir  William  Hcrlc  in  7£.  3.  7  £.  3.  4. 
fol.  4.  faith,  that  it  is  not  long  paft,  that  a  man  did  know  what  an 
advowfon  was ;  but  when  a  man  would  grant  an  advowfon,  he 
granted  ecclefiam  the  church,  and  thereby  the  advowfon  paifed. 
Fide  45  £.  3.  5.     But  furely  the  word  is  of  greater  antiquity ;  45  E.  3.  5. 
for  in  the  Rcgifter  there  is  an  originall  writ  de  re^o  advocationis^ 
and  in  the  originall  writ  of  aflTife  de  darreine  prcfentment  the  patron   #■  ■■  «^  , 
is   called  advocatus,     [«]    Vide    W.  2.  ca.  5.     And  fo   doth  [0]    f"i  Bra€tUb.4! 
Bra^on  call  him.  Advocatus  autein  did  poterit  Ule,  ad  quern  perlinet  fo.  1240. 
jus  advocationis  alicujus^  ut  ad  ecclejiam  prafcntet  nomine  proprio  et 
non  alieno.    And  [p]  Fleta  lib.  5.  cap.  14.  agreeth  herewith  almoft   [p]  Fleta  lib.  5. 
totidem  verbis :  Advocatus  eft  ad  quern  pertinet  jus  advocationis  *^*P'  ^^' 
alterius  ecclcjicty  ut  ad  ecclejiam  nomine  proprio  non  alieno  poffit 
pnrfentare.    And  [q]  firitton  cap.  92.  the  patron  is  called  avoWy  [9]  Brittoa 
and  the  patrons  are  called  advocati^  for  that  they  be  eitber  founders  ^^•P'  ^ 
or  maintainers  or  benefadors  of  the  church  either  by  building 
dotation  or  increafing  of 'it,  in  which  refped  they  were  alfo  called 
fotroniy  and  the  vAvovitonjuspatronatis. 

And 


[ 


2)  [Sec  Note  99.]  (4)  [Set  N*tc  loi.] 

3}  [See  Note  lOO.] 
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» 

[r]  SS  H.  6. 11.       And  It  is  to  be  underftood  that  there  is  a  great  [r]  diverfit^ 

b.  per  Prirot.  ^f^  advocatiofiem  medietatis  eccle/KC^  SfC,  ct  medictatan  advocationu 

^^  Newton  ^ccl^ct  (5).  and  of  their  fevcrall  lemedies  for  the  fame.     For  the 

91  £.  1.  droit  advowfon  of  themoity  is,  ^vhen  there  be  feverall  patrons  and- two 

68, 69.  F.  N.  B.  feverall  incumbents  in  one  church,  the  one  of  the  one  moity  tbertt- 

Si.  b.  10.  Co.  of^  and-the  other  of  the  other  moity,. and  one  part  as  well  1 ,  o    ^  i 

TLs'  ^h^"     f  ^^  *^^  church  as  of  the  towne  allotted  to  the  one,  and  the  L  *■* 

45  R  5.*  *^  '  other  part  thereof  to  the  other ;  and  in  that  cafe  each  patron  if  he 
Fines  41.  be  didurbed  (hall  have  a  quarc  imped  it,  quod  permit  tat  ipfum  prcc^ 

46  E.  3.  12.  fentare  idoncam  per/onam  ad  mcdietatem  eccMae  (1). 

"17  F   3  78 

17  £  2.     Dower  1C3.     (4.  Co.  7%.     5.  Co.  102.     2.  Inft.  375.) 

(10.  Co.  135.  But  if  there  be  two.  coparcenjBrs,  and  thc}'  do  agree  to  prefcntby 

F.N.  B»  33.)      tunie,  each  of  Ihcm  in  truth  hath  but  a  moity  of  the  church ,  but 

for  that  there  is  but  one  incumbent,  if  either  of  them  be  diflurbed, 

(he  (hall  have  a  quare  impedit,  SfCprce/etttare  idoneam  per/onam  ad 

ecclejiam,  f^r  that  there  is  but  one  church  and  one  incumbent,  and 

[j]  Britton.        fo  of  the  like  (2).     But  in  [«]  the  faid  ^afe  of  two  coparceners,  one 

io.  235.  of  tliem  (hall  have  a  writ  of  right  of  advowfon  de  medieiate  advo^ 

A^  ^  fifi  G9        cationis ;  for  in  truth  flic  hath  but  a  right  to  a  moity  ;   but  in  the 

F?N.  B.*  31.  b.  ^tl^cr  cafe,  where  there  be  two  patrons  and  two  incumbents  in  one 

&  33.  a.  church,  each  of  them  (hall  have  a  writ  of  right  of  advowfon  de 

5  H>  7.  8.  advocatione  medietatis, 

17  K.  3«  38.  .  , 

75,  76.    7  £.  3.  327.    8  E.  3.  425.     22.  A(r.  p.  33.     14  U..4.  IQ.    33  £.  3.  quar.  imp.  196. 

.  And  as  there  may  (as  hath  beene  faid)  be  two  feverall  parfons 
In  one  church,  fo  there  may  be  two  that  may  make  but  one  parfon 

J'«]  BrittoD,  in  a  church,  [t]  Britton  faith,  Ji  afcun  ijglifejoit  done  a  divers 
o.  235.  perfons  per  un  fole  avowe,  nul  nefe  pura  plead  re  per  affife  dejt/ris 

utrum  ne  nul^rc  itnpledefans  V autre,  SfC,    And  therewith  agreeth 

W  FIeta,lib.5.  Fleta,     \u\  Item  licet  aUqua  ecdefia  divija  fuerit  inter  dvos,  Jive 

ca.  19.        ^       bonafua  habeant  communiafivefvparata,  dum  tamen  unicum  haheant 

advocatum,  nullus  eorvrnjine  alio  agere  poterit  vel  implacitari.  And 

F.  N.  B.  49.  o.     Fiizh,  iaith,'that  two  prebendaries  may  be  one  parfon  of  a  church, 

who  (hall  joyne  in  a.  juris  utrum^  fo  as  one  recloiy  may  be  annexed 
to  two  feverall  prebends,  and  both  of  them  make  but  one  parfon. 
But  where  one  is  parfon  of  the  one  moity  of  a  church  and  another 

F.  N.  B.  49.  p.    of  the  other  moity,  as  hath  been  faid,  there  one  of  them  (hall  have 

a.  juris  utrum  againfl  the  other,  and  in  the  writ  (hall  name  him 
per/ona  medietatis  eccle/ice,  SfC,  But  for  avoyding  of  fufpicion  of 
curiofitie  if  we  (hould  proceed  any  further  herein,  we  will  attend 
what  Littleton  will  further  teach  us. 

(  Sed.  1 J . 

• 

TpTnota^  qtie  home  ne  pott  aver  AND  note,  that  a  man  cannot 
-"  pluis  ample  ou  pints  greinder  -^^  have  a  raore  large  or  greater 
efiate  cPenheritance  (3)  que  fee  fimple.    eilate  of  inheritance  tlian  fee  iimple^ 

THIS 


(5)  [See  Note  loz.]  Advow£  21.    2.  Leon.  t6.  Djr,  78.  b.  Sc 

299.    W.  Jo.  446.  8c  yfm.  vol.  2.  p.  225. 
[18.  a.]  &  231. 

I)  [See  Note  103.]  (3)  On  Merikmce^  L.  aad  M.  Rob*  P« 

[2)  S«e  further  on  this  fubj^dk  Doder.    and  Red. 


/ 

J 


Lib.  1.  Of  Fee  fimple.  Sc<9:.  !£• 

THIS  doth  extend  as  well  to  feeiimples  conditional  and  qua- 
lified, as  to  fee  fimples  pure  and  abfoiute.  For  our  author 
fpeaketh  here  of  the  amplenefl'e  and  greatnefle  of  the  eflate,  and 
not  of  the  perdurablcnetfe  of  the  fame.  And  he,  that  hath  a  Ae 
fimpie  conditional!  or  qualified,  hath  as  ample  and  great  an  eftate, 
as  be  that  hath  a  fee  fimpie  abfoiute ;  fo  as  the  diverfity  appeareth 
betweene  the  quantity  and  quality  of  the  eflate. 

From  this  ilate  in  fee  fimpie,  eflates  in  taile  and  all  other  par- 
ticular eftates  are  derived ;  and  therefore  worthily  our  author  be- 
gifineth  bis  Firft  Booke  with  tenant  in  fee  fimpie,  for  d prihcipalh" 
ribusfeu  dignioribus  eft  incAoandum, 

**  Ne pott  aver  pluis  ample ougreindcr  eftate,  ^c,"  For  this  caufe  o^q    ^"i^^ji 
two  [a]  fee  fimples  abfoiute  cannot  be  of  one  and  the  fe]fe*fame  J9  jj*^         , 
'land.     If  the  king  make  a  gift  in  taile,  and  the  donee  is  attainted  Dier  4. 
of  treafon,  in  this  cafe  the  king  hath  not  two  fee  fimples  in  him,  ^9  H.  8. 
-viz.  the  ancient  reveifion  in  fee,  and  a  fee  fimpie  determinable  ^icrSS-jeEli* 
upon  the  dying  without  iffue  of  tipnant  in  taile,  but  both  of  them  j  m^' 
are  confolidated  and  conjoined  together  (4).     And  fo  it  is,  if  fuch  xiier  107. 
a  tenant  in  taile  doih  convey  the  land  to  the  king  his  heires  and  Aufien's  cafe. 
IhccefTors,  the  king  hath  but  one  eftate  in  fee  fimpie  united  in  him,  l'"-  ^  ^!>2. 
and  the  king's  grant  of  one  eflate  is  good,  and  fo  was  it  adjudged  in  J?^*  ^^^'  "* 
the  court  of.  common  pleas.     And  yet  in  fevcral  perfons  by  ad  in   betweene^tbe    ' 
law,  a  reverfion'may  be  in  fee  fimpie  in  one,  and  a  fee  fimpie  de-  Qaeene  PI.  and 
terminable  in  another  by  matter  expqfifado;  as  if  a  gift  in  taile  l>e  the  BiOiop  of 
made  to  a  villeine,  and  the  lord  enter,  the  lord  hath  a  fee  fimplc  LincoJneHiiflcy 
qualified,  and  the  donor  a  reverfion  in  fee  (5).     But  if  the  loixi  in-   JJ  R  4.*  5.  g.^ 
feofie  the  donor,  now  both  fee  fimples  are  united,  and  he  hath  but 
one  fee  fimpie  in  him.     But^  one   fee  fimpie  cannot  depend  upon   (Plowd.  559. 
another  by  the  grant  of  the  partie ;  as  if  lands  be  given  to  A.  (6\  T>jA.kt2.Cro, 

fo  long  as  B.  hath  heires  of  his  body,  the  remainder  over  in  fee,  J^^-^^o.  Finch. 
.1         ®    •     •      •  J    /_v  ■''  '   8vo.  ed.  113. 

the  remainder  is  voyde  (7).  1.  r^.  Abr  827. 

Dy.  156.  b.) 

Se6i;.  12. 

TTEMy  furcJuife  eft  appel  lapof-     A  LSO,  purcbafe    is  called    the 


feffion  de  terres  ou  tenements  gue  poireflTion  of  land^  or  tenements 


per  title  as  dtfcent  de  nul  defes  an-    he  commeth  not  by 
ce/lers,  ou  de  Jes  conjins,  m^perfon    frjom   any  of  his  a^iceftors,  or  of 
fiit  demefne.  his  coofius^  but  by  his  owne  deed. 

jyURCHASE  in  Latin  is  either  dc^wj^^ttiw,  of  theverbe 

Fl  8    b  1  acquirOy  for  lb  1  finde  it  in  the  original  Regifler  234.  In  Brafton  lib.  2. 

*•      *     ■■*  terris  vel  tenenientisy  quce  liri  et  nmlUres  cmjundim  acqu^-  ^<j|-  ^- 

verunt,  ^c.  Braaon  calleth  it  perquijitmn ;  and  by  [6]  GknvUl  it  ,1^ If^^^'^^^l 

\s  called  qua  ftus  or  pcrqitifitum,  Brit.  c.  A 

A  purchafe  is  always  intended  by  title,  and  moil  properly  by  fo.  84.  6l  i«l. 

fomc  kind  of  conveyance  either  for  money  or  fome  other  confidera-  (l'  Ro-  Abr. 

tion,  ^^^-^ 

(4)  [See  Note  104.]  (7)  Ace.  10.  Co.  97.  b.    Sec  jin  ob* 

(5)  Sec  ace.  poft.  117.  a.  fervation  on  this  dodbine  by  lord  ch. 

(6)  The   words   4fft4  bis  bprs  fecm    jufticc  Vaughan,  who  fcems  to  qucflion  it. 
wantinj^  here,  Vaugb,  ^69,  Z70. 
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tion,   or  freely  bf  gift;    for  that  is  in  law  rITo  a  parcbafe  (i). 

But  a  defcenty  becaufe  it  comnaeth  merely  by  a£t  of  law,  is  not 

PL  Com.  Wim-    faid  to  be  a  purchafe ;  and  accordingly  the  makers  of  tiie  ad  of  par* 

btflie'sc«.47.b.  liament  in  i  H.  5.  ca.  5. 1'peake  of  them  that  have  lands  or  tene- 

1 H.  5.  cap.  5.    ments  by  purchafe  or  deicent  of  inheritance.     And  fo  it  is  of  an 

efcheate  or  the  like,  becaufe  the  inheritance  is  caft  upon,  or  a  title 
veiled  in  the  lord  by  act  in  law,  and  not  by  his  own  deed  or  agree- 
inetit,  as  our  author  here  faith  (2).  Like  law  of  the  date  of  tenant 
by  the  curtefie,  tenant  in  dower,  or  the  like;  But  fuch  as  attaine 
to  lands  by  meere  injury  or  wrong,  as  by  difl'eifm,  intrufion,  abate- 
ment, ufuj^ation,  &c.  cannot  be  faid  to  fome  in  by  purchaie,  no 
*  more  than  robbery,  burglarie,  pyracy,  or  the  like,  can  juftly  be 

termed  purchafe  (3). 
g}ro.  Jan.  566.  If  a  nobleman,  knight,  efquire,  kc,  be  buried  in  a  church,  and 
J^f  *{f#o«.^  hose  his  coat  armor  and  pennons  with  his  armes,  and  fuch  other  * 
^  inlignes  of  faonpur  as  belong  to  his  degree  or  oitler,  fee  up  in  the 
church,  or  ir  a  grave{k>ne  or  tombe  be  laid  or  made,  &c.  for  a  mo«> 
fe]  9H.4.  24.  nument  of  him,  [c]  in  this  cafe  albeit  the  freehold  of  the  church 
jiich.  10.  J  a.  be  in  the  parfon,  and  that  thefe  be  annexed  to  the  freehold*  yet 
oWter  in  Com.  cannot  the  parfon  or  any  take  them  or  deface  them,  but  he  is 
ca^*  *"   ^"*  *    fubjc6l  to  an  a6lion  to  the  heire  and  his  heires  in  the  honour  and 

memory  of  whofc  anccftor  they  were  fet  up  (4),  And  fo  it  was 
MB-CaiTanwat  holden  Mici6.  10  Ja,  and  herewith  agree  the  lawes  [d]  in  other 
lol.  t3.  Cone,  countries.  Note  this  kind  of  inheritance.  And  fome  hold  that 
i%  ^(?p\^'  *^®  ^^^^  ^^  executors  that  firft  fet  them  up,  may  have  an  action  in 
«  9  10  *^^^  ^^^  againft  ihofe  that  deface  them  in  their  time  (5).     And 

ih!  b.  tit.  note,  that  m  fome  places  chattels  as  heir-loomes  (as  the  bed  bed, 

fxecutors  108.  tabic,  pot,  pan,  cart,  and  other  dead  chattels  moveable)  may  go  to 
tit.  Deicent.  the  heire  (6),  and  the  heire  in  that  cafe  may  have  an  a<^iion  for 
^^^^    -  thein  at  the  common  law,  and  fliail  not  fue  for  them  in  the  eccle- 

Madam Wiche's  fia^icall  court;  but  the  heire-loome  is  due  by  culiome  and  not  by 
cafe.  the  common  law  (7).     And  the  [e]  ancient  jewels  of  the  crowne 

It]  Vide  ar^  heire-loomes,  and  fhall  defcend  to  the  next  fucceffor,  and  are 

99  H.  S4.  not  devifable  bv  teftament.     An  heire-loome  is  called  vrincipalivm 

(12. 1^0. 104.;     ^j.  ^ctrefiitarium . 

Int.  adjttdJcata  Confuetudo  kundredi  de  Strefford  in  Com*  Oxon*  cfi^  qmd  Itctredu 
coram  Rege  Tr.  fenementorum  infra  hvndredum  proediStum  exi/tentium  pofi  mortem 
fo  ^4  inT^.  ''^^^c^onwtyworMiw  habebunt,  SfC,  principaliumy  Anglitky  an  heire- 
faur.  Se£L  1^41  loome,  y\z,  de  quodam  genere  catcdlarum,  ut en/ilium ^  SfC,  optimum 
t41  &c.  plaiiftrum^  optimam  carvtcam^  optimum  ciphum^  ^-c. 

Our  author  hath  notfpoken  of  parceners  in  this  Chapter,  for  that 
lie  hath  particular  Chapters  of  the  fame. 

• 

Gradus  Parcntelce,  SfC, 


(x)  [See  Note  105.]  Defient  E. 

(2)  [See  Note  jo6.]  (5)  [See  Note  107.] 

(3)  See  ace.  ante  3.  b.  (b)  [SeeJ^ote  loS.] 

(4)  See  Cro.  J^m.  367.    2.  Bulftr.  ici.  (7)  [SeelJote  109.] 
8te  too  the  feveral  booies  cited  in  Vin.  Aor. 
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tib.  1.     Cap.  1.  OfFeefimple. 


lib.  U  Of  Fee  taile.  SeA,  15* 


Chap.  2.  Of  Fee  taile.  Sed;.  13. 

^ENJNT  in  fee  taile  eft  per  THEN  A  NT  in  fee  taile  is  by  force 

'^  force  de  leftatute   de  Well.  2.  ^  of  the  ftatute  of  W.2.  cap.  i* 

cap.  1 .  car  devant  le  ditjlatutey  touts  for  before  the  faid  ftatute^  all  in- 

enheriiancesfueront  fee  Jimple;  car  heritances  were  fee  fimple;  for  ail 

touts    les    dones  que  font  fpecifies  the  gifts  which  be  fpecified  in  that 

deins   mefme  le  jiatuie  fueront  fee  ftatute  were  fee  fimple  conditional 

Jhnple   conditional'  al  common  ley,  at  the  common  law>  as  appeareth 

come    appiert  per   le    rekerfal   de  by  the  rehearfallofthe  fame  ftatute. 

•  mefme  le  ftatute.    Et  ore  per  celfta-  And  now  by  this  ftatute,  tenant  ia 

tute  tenant  en  le  taile  eft  en  deux  taile  is  in  two  manners,  that  is  to 

maners,  c  eft  afcavoir,  tenant  en  taile  fay,  tenant  in  taile.  general!,  and 

generally  et  tenant  en  taile  fpeciaL  tenant  in  taile  ipeciall. 

I'   rrENANT  en  fee  taile"    Tallivm,  or  feodum  taUiatum,  is    (f.  Inft.  331.) 
-^    6m\'td  oilht  French  word  tailier/fcindere I  iorioLittUtan    JJJT^'i^ff- *' 
himfelfe.  in  tliis  Chapter,  Sed.  i8.  faith.  ^^  J**  ^  ^'  ^' 

(Poft.  «2.  a.) 
"  Le  Statute  de  W,  2."    This  ftatute  was  made  in  13  E,  1.  and 

is  called  Wejt.^i,  becaufe  the  parliament  was  holdenat  Wejhninjler^ 
r  -I  and  hath  the  name  of  the  fecond,  becaufe  another  partia- 

L*9'    ^'J  ment  was  formerly  holden  at  Wtjlmtnjler  ki  the  third  year 

of  the  fame  king's  raigne,  which  was  called  IVeJtminfter  the  firfl.   (2.  Inft.  331.) 
And  albeit  manie  parliaments  were  after  holden  at  Wejlminfter  be- 
fides  thefe,  yet  were  they  twoonely,  propter  excellentiam,  called  the 
ftatutes  of  fVefminjter.     And  the  ad  intended  by  lAttieton  is  IV.  •2. 
ca.  1.  upon  which  flatute  our  author  in  the  Inner  Temple  did  learn- 
edly read^  whofe  reading  I  have.  Of  king  Ed,  1.  and  of  this  flatute, 
fir  iVdliam  Herie^  chiefe  judice  of  the  court  of  common  pleas,  in  5  jB.    5  £.  3.  14. 
3.  1 4.  faith,  that  king  E.  1 .  was  the  wifeft  king  that  ever  was  :  and 
the  caufe  of  the  making  this  (tatute  was  to  preferve  the  infae- 
ritance  in  the  blood  of  them  to  whom  the  gifl  was  made.     And  in 
9  £.  3.  22.  he  faith,"  that  they  were  iage  men  that  made  this    9  £.  3.  ^ 
ftatute  (1).    See  more  of  this  in  the  Chapter  of  Warranties,  Se£fc» 
746. 

Of  this  eilate  taile  it  is  faid,  [a]  Modus  legem  dat  donationi,  et    [a]  Ffeta  lib.  3. 
tcnenda  eft  etiam  conventio,  quia  modus  et  conventia  vincunt  legem  :    <^ap-  9. 
vt  Ji  alicui  cum  uxore  fiat  donatio^  habendum  et  tenendum  fibi  et   ^""^^  ^^*  ** 
hcsredibus  quos  inter  eos  legitime  procrcabunty  ecce  quod  donator    ^*^j  ^^  ^^ 
vult  tales  haredes  in  hctreditaie  patemd  et  matemd  fuccedattt,  aliis    &  36. 
heercdibus  eorum  remotioribus  penitiis  exchtfis :  et  quod  voluntas 
•donatoris  ob/ervari  debet,  maniftjli  apparetper  hac  flatuta.     Quia 
Muiem  dudwn  i^tgi  durum  videbatur,  4*c« 

**  Devant  le  dit ftatute  [b]  touts  inheritances fveront  fee  fimpleJ^  18.  Brit,  ca,  3d. 

Here  fee  fimple  is  taken  in  his  large  fenfe,  including  as  well  condi-  ful.  93.  Pi.     ^ 

tioaall  or  qualified,  as  abfolute,  to  diftingui^h  them  from  eftates  in  Com.  S35.562. 

taile  fince  the  ftdd  ftatute.     Before  which  flatute  of  donia  condi*  i^ci^^^ioa'^** 

ti9nai:buSf  if  laud  had  beene  given  to  a  man^  and  10  tb<^  L&ires  males  ^2.  hift.  333. 

of  r.Go.3a) 

(i)  However  lord  Coke  2)1  other  ^Iac^<  fiudi  great  fault  with  the  ^txxie  fU  dotus. 
€ee  poit.  ig.  b. 


lib.  1.    Cap.  S. 


Of  Fee  taile. 


SeA.  18. 


of  his  body,  the  having  of  an  iflTue  female  had  beene  no  ,per- 
formance  of  the  condition ;  but  if  he  had  iifuemale,  and  dyed,  and 
the  iiiue  male  had  inherited,  yet  he  had  not  had  a  fee  fimple  ab- 
Te]  44E.  5.  3.   folute ;  [c]  for  if  he  had  died  without  iflue  male,   the  donor  ilionld 
90.  B.  1.  Form-  have  entr^d  as  in  his  reverter.     By  having  of  ilTue,  the  condition 
dou  66.  ^as  performed  for  three  purpofes :  Firft,  to  alien :  Secondly,  to 

T  H  4^  si'^*       forfeit :  Thirdly,  to  charge  with  rent,  common,  or  the  like.     Bdt 
12  U.  4.  i.        ^^  cottrfe  of  defcent  was  not  altered  by  having  iflbe(^) :  for  if  the 

donee  had  iflbe  and  died,  and  the  land  had  defcended  to  bis  ifiue, 
[d]  18  £.  3. 46.  [d]  yet  if  that  iflue  had  dyed  (without  any  alienation  made)  without 
li.  Afl*.  p.  5.  iflue,  his  coUatterall  heire  (hould  not  have  inherited,  becaufe  he  was  ' 
12  E.  4.  3.  jjQ^.  within  the  forme  of  the  gift,  viz.  heire  of  the  body  of  the 
Ifl  4.  H.  3.  donee,  [f]  Lands  were  given  before  the  ftatute  in  franke- 
ft^Aff^J  ^  marriage,  and  the  donees  had  iflue  and  died,  and  after  the  ifiiie 
12  £  4.  3.  ^^^^  without  iflue  ;  it  was  adjudged,  that  his  collaterall  iflue 
PL  Com.  247.  b.  Should  not  inherite,  but  the  donor  ftiall  re-enter.  So  note,  that  the 
18  £.  S.  tir.  heire  in  taile  had  no  fee  fimple  abfolule  at  the  common  law,  though 
Formdoa  58,59.  there  were  divers  defcents  (3). 

If  lands  had  beeue  given  to  a  man  and  to  his  hcires  males  of  his 
bodie,  and  he  had  ili'ue  two  fonnes,  and  the  eldefl  had  iflue  a 
daughter,  the  daughter  was  not  inheritable  to  the  fee  Ample,  but 
the  younger  fonne  per  formam  doni.  lAnd  fo  if  land  had  beene 
given  at  the  common  faw  to  a  man  and  the  heires  females  of  his 
body,  and  he  had  iflue  a  fonne  and  a  daughter,  and  died,  the 
daughter  (hould  have 'inherited  this  fee  fimple  at  the  .common 
law  (4);  for  the  ftatute  oidonis  conditionaUbvs  create th  no  eflate 
taile,  but  of  fuch  an  eftate  as  was  fee  fimple  at  the  common  law,  and 
is  defcendable  in  fuch  forme  as  it  was  at  the  common  law.  If  the 
donee  in  taile  had  iflUe  before  the  ftatute,  and  the  iflue  had  died 
without  ifliie,  the  alienation  of  the  donee  at  the  common  law^ 
having  no  iflue  at  that  time,  had  not  barred  the  donor. 
M  30  E.  1.  \g\  If  donee  in  taile  at  the  common  law  had  aliened  before  any 

Forimlon  5.         iflue  had,  and  after  had  iflue,  this  alienation  had  barred  the  iflue, 

becaufe  he  claimed  a  fee  fimple;  yet  if  Uiat  iflue  had  died  without 
iflue,  the  donor  might  re-enter,  for  that  he  aliened  before  any  iflue^ 
at  what  time  he  had  no  power  to  alien  to^barre  the  potTibilitie  of 
the  donor.  [K\  But  if  feme  tenant  in  taile  had  taken  hufband,  and 
had  iflue,  and  the  hufliand  and  wife  had  aliened  in  fee  by  deed  before 
the  ftatute,  yet  the  iHUe  might  have  had  a  formdon  in  dcfcendtr(s)'* 
for  the  alienation  was  not  lawful :  but  olherwife  it  is,  if  it  had 
beene  by  fine.  And  thefe  things,  though  they  feem  ancient,  are 
neceflarie  notwithftanding  to  be  knowne,  as  well  for  the  knowledge 
of  the  common  la\y,  as  for  annuities  and  fuch  like  inheritances,  as 
cannot  be  intailed  within  the  faid  ftatute,  and  therefore  remaine 

51]  6E.3.  56.  at  the  common  law.  [i]  If  the  ki^g  before  the  ftatute  of  donh 
u.  of  £ithaiu*s  conditionalibus  had  made  a  gift  to  a  man,  and  to  the  heires  r  .  . 
of  his  bodie  begotten,  the  donee  pojl  prolemfufcitatam  might  L  ^  9  •  ^>*  J 
have  aliened  as  well  as  in  the  cafe  of  a  common  perfon.  [k]  But 
if  the  donee  had  no  iflue,  and  before  the  ftatute  had  aliened  with 
warrantie,  and  died,  and  the  warrantie  had  defcended  upon  th« 
king,  this  ftiould  not  have  bound  the  king  of  his  reverfion  without 

aflbtsj 


(1.  Kg.  Abr. 
840.) 

^]  SO  E.  1. 

'ormdon  5. 
Temps  E.  1. 
ibidem  62. 
19E.«. 
Formdon  61. 
PI.  Com.  24^. 

[/i]  4  E.  f . 
Formdon  50. 


(1.  Ro.  Abr. 
837.) 

'1]  6  E.  3.  5(5. 
fu.  of  £itham*s 
cife. 

Ik}  45.  Afl*. 
p.  6. 


(2)  [See  Note  no.] 

(3)  [SeeNotc  111.] 


(4)  [Sec  Note  uz.l 
(57  [Sec  Note  X13.] 
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afiets ;  but  otfaerwife  it  was  in  the  cafe  of  a  common  perfon  (i). 
[/]  Of  the  other  fide,  if  lands  had  beene  given  to  the  king  and  to    [Q  PI.  Com. 
the  helloes  of  his  bodie,  he  could  not  before  ifiue  have  aliened  in    ^^  ^• 
fee,  but  onely  to  have  barred  his  iflTue  as  a  common  peiion  might   ^^q\\^' 
have  done,  but  not  to  have  barred  the  reverfion,  for  that  (hould        ' 
have  beene  a  wrong  in  the  cafe  of  a  fubjei^,  and  the  king's  prero- 
gative cannot  alter  his  cafe,  nor  make  it  greater  than  the  donor 
gave  unto  him ;  and  it  is  a  maxime  in  law,   that  the  king  can  do 
no  wrong.     When  all  eflates  were  fee  iimple,  then  were  purchafers 
fure  of  their  porchafes,  farmers  of  their  leafes,  creditors  of  their  . 
debts,  the  king  and  lords  had  their  efcheats,  forfeitures,  wardfhips 
and  other  profits  of  their  feigniories :  and  for  thefe  and  other  like   10.  Cn.  38.  b 
cafes,  by  the  wifedome  of  the  common  law  all  eftates  of  inheritance  ^^^^  ^^* 
were  fee  fimple  ;  and  what  contentions  and  miichiefs  have  crept 
into  the  quiet  of  the  law  by  thefe  fettered  inheritances,  dailie  ex- 
perience teacheth  us  (2).     But  fee  more  of  this  matter  in  .the 
aforefisud  Chapter  of  Warrantic,  Se<^.  746. 

'*  Common  UyT    See  for  explication  hereof,  Scd.  170. 

'  •  Come  appiert  per  le  reherfall  de  me/me  leJtatuteJ*    Here,  by  the 
authoritie  ot  our  author,  the  rchearfall  or  preamble  of  a  (latute  is   poft  and  Stud. 
to  be  taken  for  truth ;  for  it  cannot  be  thought,  that  a  ftatut»^  that   '**'•  *•  "•  ^^ 
is  made  by  authoritie  of  the  whole  realme,  as  well  of  the  king,  as 
of  the  lords  fpirituall  and  temporall,  and  of  all  the  commons,  will 
recite  a  thing  againfl  the  truth.  r . 

^  Et  ore  per  celjiatute  tenant  en  taile  eji  en  2.  manners^  fcil. 
tenant  en  tayU  generally  et  tenant  en  tayle  efpeciallJ*      \ 

This  dlvifion  of  an  eftate  taile  is  perfed  and  found ;  for  the 
membra  divideni^a,  vi;.  generalland  fpcciall,  are  converted  properly 
with  the.  thing  defined,  and  they  are  proved  by  many  authorities  of  ^ 
law,  and  approved  of  all  learned  men,  and  fo  are  all  the  divifiuns 
through  all  his  three  bookes,  which  the  ftudious  and  diligent 
reader  will  obferve.  And  how  excellent  and  difficult  a  thing  it  is 
to  divide  rightly  and  properly,  efpecially  in  the  law,  the  learned 
do  know. 

By  this  flatute  the  land  is  as  it  were  appropriated  to  the  tenant   (Plowd.  555. 
ih  taile,  and  to  the  heires  of  his  body;  and  therefore  [r]  if  an   2.Ilo.Ab.  roo.) 
eflate  be  made,  either  before  or  fince  theftatute  ofay  //.  8.  cap,  10.    H  ^^^*  ^• 
to  a  man  and  the' heires  of  his  bodie,  either  to  the  nfe  of  another   Jl  ufesV"^"^* 
and  his  heires,  or  to  the  ufe  of  hinifelfe  and  his  heires,  this  limi-    ^r  H.  8.  .fo. 
tatiou  of  ufe  is  utterly  voyde.  ^  P'or  before  the  faid  ftatute  of  27 
//.  8.  he  could  not  have  executed  the  eftate  to  the  ufe ;  and  fo  was    r^-i  y^^^^i^  ^a' 
it  adjudged  [*]  in  an  ejcttionefirmie  between  John  Cou-per,  plaintife,   .i,c..  in  ibe 
and  Thomas  Franklin,  &cc.  defendant  (3).  king's  bctich. 

(i)  [See  Note  114.]  ^«w.    See  poft.  370.  b.   and  Mildmay's 

(2)  l-ord  Coke  in  many  other  places  cjife  6.  Co.  40.  a. 
it  very  ftrong  in  his  repi-efentation  of  the        (3)  [See  Note  II5O 
inconveniencies  produced  by  the  (latute  de  '         .  " 


Sea. 


Lib-  !•     Cap.  «•        Of  Pee  taile-  Sed.  14,  15. 

Se<9;-  14, 15, 

n^ENANT  en  tnUe  generall ejt,  TTENANT  in  tailc  gcnerall  is, 

"*    lou  terres  ou  tenements  fon  dones  where  lands  or  tenements  are 

c  iin  home  et  a  Jes  heires  de  fon  corps  given  to  a  naan,  and  to  his  heires 

engertdres.  Enceocajeejlditgenerail  of  his  bodie  begotten.    In  this  cafe 

taile,  pur  ceo  que  quelcunquefeme,  it   is   faid   generall  taile,    becaufe 

que  tiel  teuarU  ejpoufa,  fs'U  avoit  whatfoever  woman,  that  fuch  te- 

plufors  femeSy  et  per  chefcundeeux  nant  taketh  to  wife,  (if  he  hath 

t7  ad  tffue)  uncore  chycun  de  les  many  wives,  and  by  every  of  them 

iffues  per  pojfibilitie  poU  enheriter  les  hath  iffue)  yet  everie  one  of  thefe 

tenements  per  force  del  done\  pur'  iiTues  by  pollibihtLe  may  inherit  the 

ceo  que  chefcun  tiel  iffiie  efl  de  fon  tenements  by  force  of  the  gift ;  be- 

torps  engeudre.  caufe  that  everie  fuch  iiTue  is  of  hu 

bodie  ingendred. 

JPN  tnefme  hmaner  ejlj  lou  terres  T  N  the  fame  manner  it  is,,  where 

ou  tenements  font  dones  a  tin         lands  or  tenements  are  given  to 

feme,  et  a  les  heires  de  fa  corps  if  a  woman,  and  to  the  heires  of  her 

fuants;  cement  que  el  iivoit  divers  bodie;  albeit  that  fhe  hath  divers 

barons,  uncore  filjue,  que  el  poet  aver  hufbands,  yet  the  iflue,  which  (he 

per  chefcun  baron,  poiten/ieriter  come  may  have,  by  every  hufband,  may 

iffiie  en  le  taile  perforce  de  tiel  done ;  inherit  as  iffue  in  taile  by  force  of 

et  pur  ceo  tieix  aones  font  appelles  this  gift;  and  therefore  fuch  gifts 

generall  tailes.  are  called  generall  tailes. 

*^  fJ^ER RES y"' terra,  in  his  generall  andlegall  fignification,  (as 
hath  been  faid  before)  includech  not  onely  all  kinde  of 
grounds,  as  medow,  paflure,  wood,  &c.  but  houfes  and  all  edi- 
fices whatfoever.  In  a  more  rtftrained  fenl'e  it  is  taken  for  arable 
ground. 

^  Tenements!*  tenementa.    This  is  the  only  word  which  the  faid 

f  Ante  6.  s.)  Aatute  of  IV,  <2.  that  created  eflates  taile,  ufeth  ;  and  it  include th, 

\t]  7E.  3. 36S.  not  only  all  corporate  inheritances,  which  are  or  may  be  holden, 

Jh^^^a^*  but  alfo  all  inheritances  iffuing  out  of  any  of  thoie  in-  »-  -•. 

33  H  6  is.  hcritances,  or  concerning,  or  annexed  to,  or   exercifible  l  J 

5E.  4.  3.  '  within  the  fame,  though  they  lie  not  in  tenure,  therefore  all  thefe 

1  H,  7.  28.  without  queftion  may  be  intailed.     As  [t]  rents,  cftovers,  com- 

^H.  7.  9.  mons  or  other  pr^ftts  whatfoever  granted  out  of  land;  or  ufes, 

iH  a  V  I  3  officas,  dignities  which  conceme  lands  or  certaine  places,  may  be 

Ncvii'i  cafe.  *  cntaikd  within  th»  faid  (latute,  l^caufc  all  thefe  favour  of  the 

lO.Co.  33, 34.  realtic.     But  if  the  grant  be  of  an  inheritance  ijierely  perfonal, 

PI.  Coin,  hi  or  to  be  exercifed  about  chattels,  and  is  not  ilFuing  out  of  land, 

«!i*?*!v  i*^*  ^^^  concerning  luiy  land,  or  fome  certaine  place,  fuch  inheritances 

(7Co.S3i  cannot  be  intailed,  becaufe  they  favour  nothing  of  the  realtie. 

ll".  Ca  1.  ^^^  examples  will  illuftrate  and  make  this  learning  cleere. 
l*Ito.  Al>r.  The  writ  of  afllfe  [w]  was  De  libero  tcncmcnto,  and  made  his 

837-y.  pleint  (  f  the  ofiice  of  the  fourth  part  of  the  ferjeant  uf  the  com- 

ri     aIt  '"'^^  plarp,  ;ti  d  the   writ  adjudi^ed  good;  and  feeing  that  a  maa 

f  Li   1  ^^*  hath  a  freehold,  libcrum  taianctUum  iu  it,  by  co«fequent  it  may 

CFiuh*  N.'b.  ^  intailed. 


Tid.  Sea  1. 


Lib.  I.  Of  F«o  tiile.  Sed.  15. 

I^ofice  of  the  keeping  »f  therbfircb  of  Ottrlt4y  cf  Lmtokie  ifP.  H  w,    . 
wtt  intailed,  and  Aformedon  there  bnmglit  upeo  th«t  gift  of  the 
office  bf  the  iOiie  in  taile.    The  [j;]  offce  of  the  mftrOiall  of  [j]  » 1.4.  a. 

£j^ftoi^  iatftiled  (i).    The  0]  oiiee  of  cm  of  the  ehocQberl«in6  lo  B.  4.  M. 

of  the  exchequer  intailed.     i  H.  7.  sS.    He  office  of  a  Ibmflvr^  Csl  ^^  ^^*  ^ 

ihi^  intailed.    4  ^>  7-  xo.    9  £•  4-  5<3.  b.    Cbertere  intailed  (t).  4  h  7  10 

19  H.  8.  3.    Ufe  intailed.    Nomination  to  a  benefice  intailed.  9  £.'  4J  ^ 

Alfo  a  name  of  dignitie  may  be  intailed  within  the  iUtute»  [«]  as  19  H.  8.  J^ 

dukesy   marquefles,   carles,  vifcountay    barone ;  b^tanie  th^  be  1 H.  A.  !• 

named  of  feme  countie,  manner,  towne^   or  place  (3).    If  the  M  ^  Co.  S^ 

tflae  in  taile  [h]  in  a/cnnri^M  in  the  d^oentkr  bo  barred  b)  a  Um  Zt^V^'f^' 

¥€rdia,  hie  releafe  u  no  baire  to  his  iiba,  olbeit  the  aaioftieat  y^yt*^^ 

Che  common  law*  (0.  Qo^  7.  h. 

The  like  law  is  of  a  writ  of  emmr.    $  Elk*  Dmr  i88.    H  a  m.  fH.  h. 

gift  in  taile  be  made  with  warrantie,  the  donee  ruiafee  the  waiv  ^  W«  8^0 

rantie,  this  fliall  not  bind  the  iffiie  in  taile ;  for  to  aU  thefe  cifof  PL>^  ^'* 

and  the  Uke  the  faid  Ibtnte  doth  extend.  f  ^  ^' 

But  if  I  grant  to  a  man,  and  to  the  facires  of  hie  hody*  to  be 
keeper  of  my  hounds,  or  matter  of  my  horfe,  or  to  he  my  iaalconcr, 

or  fiich  like,  widi  a  fee  therefore,  yet  tfaefe  eaonoi  be  imailed  PL  Coai.  la 

within  the  faid  llatnte,  for  that  they  be  not  ifliung  oat  of  Unementa,  }^£*^* 

90T  annexed  to,  or  exercifible  wtthm,  or  conceniing  lands  or  ien^  1  B^akr 

ments  of  freehold  or  inheritance,  but  concerning  cbattik,  and  o97.) 
fitvour  nothing  of  the  realtie.  And  ft)  it  is,  if  I  by  my  dead  for  me 
and  my  hdies  grant  an  annuitie  to  a  man,  and  the  heixes  of  hit 
body,  for  that  this  only  ohargetb  my  periba,  ead  co«ceraelh  no 
laad»  nor  favoureth  of  the  realtie(4).  In  all  liicfe  cafts  he  hatha 
lee  conditioaali,  as  they  were  befue  the  ftatate,  and  the  grantee 
by  his  grafit  or  releafe  may  barre  his  h«re,  as  he  osight  have  done 
at  the  commco  law,  for  that  in  diefe  caiiai  he  is  not  retrained  by 
thefaidftatute  (5). 

*^  Ei  m/es  inrea  dtfia  cerpt  mgendra."  In  gifts  la  taile  tfaefe 
words  (knru)  are  as  necefiary,  as  in  feoffinents  andgrants ;  iaf 
Seeing  every  dlate  taile  was  a  fee  fimpleat  the  common  law,  and  at 
the  conunon  law  no  fee  fimple  could  be  in  feolfemente  and  grants 
wHboitt  thefe  words  (Aeirtsjj  and  that  an  eftate  in  fee  taile  is  but  ^ 
eat  or  reftraiaed  fee,  it  followeth,  that  in  gifts  in  a  man's  liffr*time 
ao  eflate  can  be  created  without  thefe  words  (ktirti)^  unlcffis  it  be 
in  cafe  of  frankmarriage,  as  hereafter  ihall  be  (hewed.  And  wbece 
IMikton  faith  (heiresjy  yet  (heire)  in  the  fingular  number  in  a 

r        «  n  fpeciall  cafe  may  create  an  eflate  taile,  as  appeareth  by  39  39.  AC  p.  SO. 

[20.  D.J  ^ff  p  ^Q  hereafter  mentioned  (1).    And  yet  if  a  man  give  W  H.  6. 85. 
lands  to  A.  et  kctred^Ui  de  carport  Juo,  the  remainder  to  fi.  m  ^^ii^^'^' 
fQnn4prcBdiMy  this  is  a  good  eflate  taile  to  B.  for  that  iit/on^i^  (P(^  886.  U 
prctdiSA  do  include  the  other.  If  a  man  letteth  lands  to  A*  tor  life,  i,  Bo.  Abr.  8J9. 
Che  peminnder  to  B.  in  taile,  the  remainder  to  C  mformd  prctiiftd^  8.  Co.  57. 
this  remainder  is  v<Hd  for  liie  incertaintie.    But  if  the  remainder  ^  ^-  ^^ 
had  beene,  the  remainder  to  C  in  MemformA^  this  had  beene  ^  ^'^  ^'  '^^ 
ffSHid  <eiate  taile ;  for  idemfemper  prtmmo  mUecedenH  r^ertur.    If 
a  aaaa  give  lands  or  tenements  to  a  man,  tt/emini/ttQ  or  exiHkut 
^protihm  lie  fiOfporejS^o^  to  a  ma«t  and  to  his  feed,  or  to  the 

iflues 

[See  Note  116.]  (S)  [See  Note  120.] 
[See  Note  1 17  J 

J3J  [See  Note  iiS.]  [2a  b.l 

4)  [See  Note  iio.]  (i)  See  this  cafe  poft  21.  a. 

Vol.  I.  F 
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lib.  I.     Cap.  2.         Of  Tec  taUc.  Scft.  15, 16. 

(Cro.  Sib.  Ifl.  '^^■^  ^^  chiUbrtn  of  his  body,  lie  hatb  bnt  an  eftale  for  lift ;  for 
Ow.  64.  albeit  tbat  the  ftatate  providethy  that  vobaUas  dmuaorii /ecuiMm 

&C  Mo.  los.)  formam  m  chartd  donifid  manife/ti  esnrejam  de  aetero  c^ervehtr^ 
^^*^  *  yet  that  will  and  intent  muft  agree  with  the  rules  of  Uw.  And  of 
^"^  this  opinion  was  our  author  himfelfe,  as  it  appeared  in  bis  learned 

reading  afore-mentioned  upon  this  itatute,  where  he  holdeth,  if  a 
(1^ Be.  Abr.        ^^^^^  giveth  land  to  a  man  ef  exiiihm  de  corpore  fuo  Ugiiimi  pro* 

crtatiSf  or  fcfnimjko^  he  hath  but  an  eftate  for  life,  for  that  there 

wanteUi  words  of  inheritance  (%). 

**'  Defon  carpi  J'  Thefe  words  are  not  fo  ftridly  rnjuired  but  that 

they  may  be  exprefled  by  words  that  amount  to  as  much :    for  the 

example  tbat  the  ilatute  of  W.  2.  putteth  hath  not  thefe  words  fde 

(7.  Co.  41.)        corpore)  but  thefe  words  fkcaredibusj  viz.  C^m  aUquu  dot  terram 

fwan  oHcui  viro  ei  ejv$  uxori  et  hterediinis  de  ipju  vtro  et  muUert 
[c]  3  E.  3.  procreatie.  If  lands  be  siven  [c]  to  JB.  et  karedibus  pioe  idem  B.  de 
tet  Breve  74S.  primd  uxorefud  legkinS  procrearetj  this  ii  a  good  eiUte  in  efpeciall 
S  £.  s.  tit  taile  (albeit  he  hath  no  wife  at  that  time)  without  thefe  words  Cde 

£(Utes.  corpore  J,  So  it  is  [d]  if  lands  be  ffiven  to  a  man,  aud  to  hisheires 

*  [d]  IS  H.4.  S..  vrhich  he  fhall  beget  of  his  wife,  [cj  or  to  a  man  et  kctrtdibue  de 
[ej  37  H.  6. 15.  camefud^  or  to  a  [/I  man  et  harcdibus  defe.  In  all  thefe  cafes 
j/1  *  ^;  ^*  ^*  thefe  be  good  eftates  m  taile,  and  yet  thefe  words  de  corpore  are 
(7.  UK  41.;         omitted. 

{g\  is  H.  4.  1  It  is  holden  [g\  by  fome  opinions,  that  if  there  be  grandfather 
?p'ft*°«r°"'  father  and  fonne,  and  lands  are  given  to  the  grandfather,  and  to 
«6.^b!  SSO*i.)     ^"  heires  begotten  by  the  father,  the  father  dyeth,  the  grand  tietther^ 

dyeth,  the  fonne  is  in  as  heire  to  the  grandfather  begotten  upon  the 
body  of  his  father,  and  the  wife  of  the  grandfather  in  that  cafe  fhall 
be  ^owed.  But  certaine  it  is,  that  in  fome  cafes  one  (hall  have 
the  land  per  formam  doni  that  is  not  iflue  of  the  bqdy  of  the  doneo^ 

which  fee  Sedion  30. 

« 

'    **  Engendres,**  This  word  may  in  many  cafes  be  omitted  or  ex- 
prefled by  the  like,  and  vet  the  eftate  in  taile  is  good :  as,  hceredibut 
18  £.  S.  tit.        de  cartte,  haredibuf  de/e^  httrect  quotJUn  contigerity  ^c,  as  is  afore- 
£re.  836.  iJEiid  ;  and  where  the  word  of  Littleton  is,  ingendred,  or  begotten, 

f4£.  3.  28.        procreatiSf  yet  if  the  word  be  procreandis^  or  quos  procreaverity  the 

eflate  in  taile  is  good ;  and  as  procreatis  fhall  extend  to  the  ifltiea 
7.  Co.  41.         begotten  afterwards,  fo  procreandis  fhaU  extend  to  the  iflues  bo» 
w.  152.)  gotten  before  (3). 

Sea.  16. 
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'TENANT entailefpedall eflyhu  'T'ENANT  in  taile   fpeciall   is, 

terresoutenementsjimtdonesaun  '^   where  lands  or  tenements  are 

Aome  et  afafeme^  et  a  les  heires  de  given  to  a  man  and  to  his  wife,  and 
lour  deux  corps  en^endres.    En  tiel  -  to  the  heires  of  their  two  bodies  be- 

cafe  nulpoet  inhertter  perforce  de  le  gotten.    In  this  cafe  none  (ball  in- 

dit  done,  forfque  ceux  que  font  in-  herit  by  force  of  this  gift,  but  thofe 

gendres  verenter  eux  deux.    Et  eft  that  be  engendred  between  them 

appelh  fpedall  taile,  pur  ceo  quefi  la  two.  And  it  is  called  efpeciall  taile, 

J€me  becaufe 

(a)  [Sec  Note  lai.]  (j)  [See  Note  lai-J 


I .  Of  Fee  taile.  Seft.  i  d. 

ftme  deovy  et  Unreni  outer  feme,  ei  becaofe  if  the  wife  die^  and  he 
adi(Jlue^itJfuedelfecondfem€$iit^^  taketh  another  wife^  and  have  iflue^ 
jammed  inheritaole  per/orce  de  tiel  the  ifTue  of  the  fecond  wife  (hall 
dtme^  ne  auxy  Viffue  aeljecond  barony  not  inberite  by  force  of  this  ^ift» 
fi  le  primer  baron  devie.  bor  alfo  the  ifTue  of  the  fecond  huf- 

band,  if  the  firft  bulband  die. 

«  J  l/y  Ume  etfafmeJ'    [a]  Then  put  the  cafe  that  lands  be  [a]  5  H.f.  10! 

given  to  a  man  and  a  woman  unmarried,  and  the  heires  of  11  £.  3. 
their  two  bodies :  for  the  apparent  poffibilitie  to  mariy,  they  l^"^^'^  ^* 
have  an  eftate  taile  in  tbem  prefently.     [6]  -So  it  is  where  lands  be  ^^*  ^'^'^  ^ 
^ven  t9  the  hniband  of  A.  and  to  the  wife  of  B.  andndie  heires  of  W  ^^  ^  ^^* 
their  bodies,  they  have  prefendy  an  eftate  in  taile»  in  rafpea  of  ^"ac^pi''^* 
the  poffibilitie.  3^;  ^£  p,;  ^^  ^ 

Rm,  lib.  5.  c.  as.  . 

If afeoiefole doenfeoffe anuoried man cini/> matrimonii pr(elocuiiy  (Plowd.  95. 
it  is  good  for  the  poffibilitie.    But  put  the  cafe  that  the  premifes  *  ^^*  Sp'o^ic  k 
and  the  habendum  be  in  other  manner  than  IMtkton  hath  put,  and  ^^^j^ 

["• 

heires 

hath  beene  hoMen  that  in  this  cafe  he  hatfauan  eftate  taile,  and  a  170.  s.  Sid.  rt. 
ftefimple  expedant.    And  fo  (it  is  &id)  vieeverfd,  if  lands  be  \^*^f^' 
given  to  a  man  and  to  his  heires  in  the  premiftes,  habendum  to  him  pio,,^.  147. 
and  the  heires  of  his  bodie,  that  he  hath  an  eftate  taile,  and  a  fee  s.  Bo.  Afar, 
fimple  expedant.     But  vid.  Ub.  8.  fo.  154.  b.  otherwise  refolved,  680.) 
v^  po/e/ t6t  (a).     {d\  If  lands  be  ^ven  to  B.  and  hb  heires,  to  [i]  ao.  AC 
have  and  to  hold  to  fi.  and  his  heires,  if  B.  have  heires  of  his  P*  47.  95.  AC 
bodie,  and  if  he  die  without  heires  of  his  bodie  that  it  ftiaU  revert  I'^f'^^ 
to  the  donor,  this  is  adjudged  an  eftate  taile,  and  the  reverfion  in  (f/Ra^r.  M. 
the  donor,    [e]  For  vobmtoi  donaioris  in  chartd  (fent  Jut  man^^h  Gn>.  Jul.  595/ 
upt£aobj€rvetur\  and  therefore  in  the  cafe  next  precedent,  if  S90. 4tr.  448.) 
thefe  or  the  like  words  be  added  (and  if  he  die  without  heires  of  [<]  W.  f.  f«p. 
his  bodie,  that  the  lands  Ihall  revtrt  to  the  donor),  d)at  then  the  **- 
habendum  fhall  by  authoritie  of  divere  bookes  be  conftmed  upon  the 
whole  deed,  to  be  a  limitation  or  a  declaration,  what  heires  are 
meant  in  the  premiffes  to  inherit,  and  that  in  that  cafe  the  rever* 
fion  is  in  the  donor  (3). 

[/)  If  aman  make  a  charter  of  feoffinent  of  an  acre  of  land  to  {f\  fH.tf.S5. 
A.  and  his  heires,  and  another  deed  of  thetlfine  acre  to  A.  and  the  45  &  s.  to. 
heires  of  his  bodie,  and  deliver  feifin  according  to  the  forme  and  (^*  ^'  ^^ 
efiea  of  both  deeds,  in  this  cafe  he  cannot  take  a  fee  fimple  onely»  Zt^ZXl) 
as  fome  hold,  for  that  liverie  was  made  according  to  the  deed  in 
taile,  as  well  as  to  the  charter  in  fee,  neidier  can  the  livery  enure 
ouely  to  the  deed  of  eftate  taile  with  a  fee  fimple  expedant,  for 
that  liverie  was  made  as  well  upon  the  deed  in  fee  fimple,  as  Ih^ 
deed  in  taile.    Therefore  others  hold,  that  in  that  cafe  it  fliall 
enure  by  moities,   that  is,   to  have  an  eftate  taUe  in  the  one 
moitie,  with  the  fee  funple  expedant,*  .  and  a  fee  fimple  in  the 
Qthtf  moitie;  andfo  the  liverie  ftiall  worke  immediately  upon  both 
deeds  (4). 

(i)  ISee  Note  1^3.]  (j)  [See  Note  uc.] 

(2)  [See  Note  124.]*  (4)  [See  Note  izo.] 

F  3  Se<^. 


Lib.  1.     Cap.  3.         Of  Fe6  tkik.  Sed.  17- 

Se€t.  17- 

ipjf  meCme  te  maner  efi,  I6u  tene^  YN  the  fathe  manner  it  is,  where 

^  memsfont  donet  per  un  hofne  k  ^  tenements  are  given  by  one  man 

an  outer  ovt  un  feme,  que  efi  laJUe  to  another  with  a  wife  (which  is  the 

ou  coujin  al  donour  enjranlanariage,  daughter  or  coofin  to  the  giver)  ia 

A  quel  done  dd  un  enheritance  per  fVankmaris^e  (5)^  the  whioh  fptt 

eeux  paroh  (frankmariase)  a  ceo  hath  an  enheritance  by  thefe  Worda 

annexe,  cement  qui  ne  fm  expr^e^  (fraokmariage)  annexed  unto  it.  al«* 

fneni  diV  eu  reherce  en  le   dot^,  though  it  be  not  exprefly  laid  or 

^^afcavoir,  que  ke  donees  averont  rehearfed  in  the  gift  (that  is  to  fay) 

le$  tenements  a  eux  et  a  lour  heires  that  the  donees  (hall  have  the  te- 

permter  eux  deux  engendres.  Et  eeo  nements  to  them  and  to  their  heires 

efl  dit  efpeciai  taUe,purceo  que  Fiffue  betweene  them  two  begotten.  And 

del  feeond  feme  ne  poit  inhenier,  this  is  called  efpecial  tuile,  becaufe 

tft.  the  ilTue  of  the  feeond  wife  may  not 

inherit. 

4 

Vld.8e6ti9,f0.  **JUN  home  ofe  itnfemef    Albeit  the  gift  is  made  of  tk€ 
(8.iu>.Abv.6r.)  land  to  the  man  with  his  daughter,  &c.  yet  is  the  gift  good 

to  them  both  in  fpeciall  tidle,'  and  therefore  that  of  Stephen  de  kt 

5  E.  3. 17.         More  in  [^]  5  £.  3.  is  very  remarkeaJ>le,  where  the  cafe  was,  that 

1/3  This  cafe  is  Robert  gave  the  reverfion  of  lands  which  Agnes  his  wife  did  bold 

vouched  in  ^1.  for  her  life  to  Stephen  de  la  More,  habendum  'p<^  mortem  dA^ 

^rsT^^ich  ^S^^  inUberum  maritagkm  cumJohannd^lidej^^demRobert^    ' 

b^^ndt  fbtthd  ^^^  i^  i'  acytidged  that  it  is  a  good  eftate  taile.    Wherein  three 

(fl}m  thiit         tilings  are  to  be  obfenred:  firft,  t£at  Joane  the  daughter  took  with 

2^»re,itisthere  j^r  hufband  an  efl&te  in  efpeciall  taile^  albeit  (he  were  named  bat 

f  H^^     ""^^^^  *  ^'**»  ^^'  **^  Johannd^  tec.  (7).    a.  That  ctm  doth  eosve 

fcfri4e?b«  yot  ^^  ^«  hdfendmn,  for  that  it  is  aU  but  one  fentence.    3.  That 

ftoll  find  it  •»     thefe  words,  in  liberum  maritagium,  doe  create  an  eilate  of  inheri* 

mbove  (kid  in      tanca  in  efpeciall  taile,  as  Littieton  faith,  le  denee  od  mi  tii*>  p         ^  - 

5  E.  3.  17.         heritance  per  rettfen  de  ceus  parolx  (frankmariage)  a  ceo  l^   •   *^'J 

W.  a.  ce.  1.       annexe,  comeHU  que  nefoit  exprejjtment  dit,  ^e.  But  this  had  need 

19  £.3.  tit.       gf  fofo^  interpretation,  for  if  lands  be  fliven  by  thefe  words  (in 

^  ^  '  frankmariage),  according  to  the  miss  of  law,  then  do  thefe  words 

creMe  aneftate  of  ii^eritanca  in  fpectall  (aiia:  for  the  codGdera* 

tiinof  marriage  is  in  that  cafe  mors  fovotired  in  law,  than  aii^ 

^Ed.  Abr.       btiber  confideration.    Bat  theugh  the  gift  be  in  thefo  words,  yet  if 

0^0  it  be  not  confonant  to  the  roles  of  law  in  other  things  reqaifito 

thereunto,  there  they  create  but  an  eftate  for  life.    And  therefore 

to  fpeak  once  for  all,  four  tilings  be  incident  to  a  frankmariage* 

Firft,  that  it  be  given  for  confideration  of  marriage  either,  to  a 

man  with  a  woman,  or,  as  fome  have  held  to  a  woman  wttii  a  maou 

m  6E.3. 33.    For  in{A]  6  £.  3. 33.  in  Piers  de  Selimarjh  bis  cafe,  a  man  gave 

7  R4^  is.^'^^  4andto  his  fonne  in  ihmkmariage;  and  Fitz.  N.  B.  179.  taketh 

15  £.  i.  Cui4n  ^®  '^^  ^^  ^^  *  ^^  7  ^'  4*  ^^'  P^'*  Mo^le  againftvt  new  opinion 

Tita.  Se^^  34.     ^  temps  JEf.  6.  Br.  tit.  Frankmariage,  the  former  bookes  being 

Mt 

(c)  B^fire  sr  after  marriage,  th.  147.       (6)  The  caflt  ii  ±  E.  v  4»  Usd.  MSS. 
HaiC  MSS.-*See  ace.  poft.  11.  b.  and       (7)  [See  Hotb  irjJ\ 


lib.  U  ,  Of  Fee  taik,  ,    SeO.  17. 

not  remtmbrtd.    Secondly,  that  tbe  womaa  or  man  thai  it  tliev  ^q  4  £.  s.  a. 
caoft  of  the  gift  [t]  be  of  the  blood  of  the  doaor ;  but  it  may  be  si  £.  1/  teik 
nuuie  as  well  after  marriage  aa  before,  and  it  may  be  made  with  a  ^-    BraAoa 
widow,  dec.    Thirdly,  if  die  gift  be  made  of  fuch  a  thing  as  lyeth   ^^'  ^*  ^P'  ^* 
in  tenure,  that  the  donees  hold  of  the  donor  at  the  time  of  the 
eikate  in  frankroariage  made.  '  A  rent  fierrice  [k]  may  be  given  in   rj^i  at  r.  $. 
frankmariage,  bteanfe  it  may  be  holden.    And  lb  may  a  rent   tit.  DefccncdO. 
charge  or  rent  focke,  as  Fitx,  N.  B.  hoideth,  and  it  appeareth  in   Fitz.  N.  B.  tie. 
oar  bookee  that  a  common  was  granted  in  frankmariage.    (1)   ^^'^^  ^ 
Fourthly,  that  the  donees  ^aU  hold  freely  of  the  doner  till  the    ^'  *'^^'^^ 
foarth  degree  b«  pad.    And  therefore  if  land  be  given  to  a  wonoan, 
with  a  fonne  of  die  donor  in  frankmariage,  there  pafieth  an  inhe- 
ritance ;  but  if  the  donee  that  is  the  caufe  of  die  gift  be  not  of  the    ^  Temps  H.  8. 
blood  of  die  donor,  then  diere  pafleth  but  an  efiate  for  life  if  livery   ^l  'Ts  e!^'. 
be  made.    AUb  if  [/]  lands  be  given  to  a  man  with  a  woman  of  the    Forncloo  6S, ' 
blood  of  the  donor  m  likerum  maritagwmy  the  remainder  in  fee   Vid.  Sf  E.  1. 
eidier  to  a  ftranger  or  to  the  donees,  they  have  no  efiate  taile,   ^"i'*  ^*  ^  ^  '* 
becaufe  there  is  no  tenure  of  the  donor  (a);  but  if  [m]  in  that  cafo,   J^g"^^ 
the  remainder  had  beene  limited  to  another  in  tails  reforviag  the  irs.  s.  s^  a. 
reverfion  in  fee  to  the  donor,  there  the  foid  words  fm  iikenm  mari-  4bE.$»9^ 
taghtm)  create  an  inheritance,  becaufo  tbe  doneea  hold  of  the  donor,    (i- 1^  Abb, 
And  this  is  the  caufe  that  it  is  holden,  that  a  man  cannot  devifo  ®^) 
land  in  frankmarriage  becaufe  the  donee  cannot  hold  of  the  donor.  ^^}JJI^  «<  «  « 
And  ctjt^qwe  ufe  before  die  ilatute  oi^^H.  8.  conld  nothnve  made  quIj.  t^ 
a  nft  in  frankmariage,  becaofe  the  reverfion  wia  in  the  fooAee.  fnlBraft.lihit. 
[»j  And  if  the  donor  doth  give  buds  in  Ukirwm  mariUigmmntuyf'  ct^.r,  af  K.  t» 
ing  a  rent,  this  refervation  fhall  take  no  eied^dU  the  foottk  degree  taSe  it. 
be  pait,  but  tbe  frankmariage  is  good;  for  if  die  refervation   tSH.  4.  T4 
fliottld  be  good,  then  could  not  the  (fonees  have  aa  eftate  ti^  tor  t^A  H* 
want  of  the  words  of  tbe  heires  of  their  bodyes  (3).  Si  E.  8^    * 

*^  En  frankmariage."     f^^erum  maritofiumy   free  marriage*  m.  AC  p.M» 
Maritagtum  is  taken  for  fee  taUe,  and  divideth  mm^gunpi  into  per  WUbje. 
Uberum  et  fervitio  obligaium :  and  herewith  ft^reeth  Bnidom  [0]    [«]  Bn/dL  lab.  t 
lib.  2.  cap.  34.  and  39.    Maritofpwn  ejt  out  liberum  amifenAio  cap.  Si.  &  59. 
fMgahan^  and  lib.  3.  ca.  7.  no.  3  and  4.     Libcnm  markagutm  ^  «  vi*'*^' 
didtur,  n^  doMOtor  vuli  qvbd  terra  fie  iota  qvietafii  et  Uhtra  ab  oto^i!b.7. 
omnftcMiarifervUio.   And  fo,  before  Bra^on,  foid  QtamviU,  lib.  7.  os.  t.  4f  ee.  At- 
ca.  18.    Maritagtum  autem  aBad  nanuaatwr  libemm  olmdftroitiQ 
obMoxum.    Liberum  dicitur  maritaman^  qumdo  aliqmt  liber  homo 
tdiquam  partem  ternefwB  dot  cmn  mqui  muKere  in  maritaffum^  ita 
fubd  ab  omni  fervitio  terra  ilia  fit  avietai  SfC.     And  after  both  of 
them  Fkta  that  followeth  them  botn,  lib.  3.  cap.  1  •  faith,  efi  autem  pieta  lib.  I- 
quoddam  maritagtum  liberum  ab  omni  fervitio  fohtum  dimatori  vet  eap.  i. 
efitf  kaaredij  SfC,    Et  f/tfimihter  fnarvtagmm  fervitio  obUgatum  et 
oneratnmy  Sf<.    And  thefe  words  (in  liberum  maritagtum  J  are  fuch 
words  of  art,  and  fo  neeeflarily  required,  as  tbey  cannot  be  eXr 
pfeded  by  words  equipollent,  or  amoondn^  to  as  much.    At  if  a 
man  ^ve  lands  to  a  man  with  his  ^gbler  m  eanmubiofihita  ab  omm 
fermtioy  SfC.  yet  there  paifeth  in  this  c«^  but  an  dtate  for  life ;  for 
feeing  that  thefe  words  (in  liberum  maritagiumj  create  an  eiiate  of 
inheritance  againil  the  general!  rule  of  law,  the  law  requireth  that 

tbey 

» 

(1)  [See  Note  laS.I  (3}  [See  Note  130.] 

(2)  [See  Note  129.] 
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tkey  ihould  )m  l^ally  porfned.  But  tiben  it  may  be  deouuided,  if 
50  S,  t.  tk.  a  man  had  g^ven  landa  at  the  eommon  law,  ta  Ubero  marUagio^ 
Foratdfln  6i.  whether  had  the  donees  a  fee  Ample  without  thefe  word»  (heires), 
^mi  3M»)     ^^^  ^^  ^^  appeareth  by  Uiat  which  hath  beene  faid  before,  that  all 

gifta  in  taile  were  fee  fimple  at  the  common  law,  and.  that  the 

ilatnte4>f  IF.  a.  did  not  create  any  eilate  in  fee  taile,  but  out  of  aa 

eftate  in  fee  fimple.    To  this  it  is  anfwered,  that  thefe  words  (in 

Uberum  maritagiim)  did  create  an  eftate  in  fee  fimple  at  the  com- 

31E.S.  tit.       moulaw:  and  itis  holdeninai  £.  3.gard«  116.    Per  ceux parolx 

2^'  ^^^  ^      wfrmthnariage  Ui  dotue»  aoeroni  ks  ierres  a  tux  ei  a  kmr  heire$ 

ML  15^^^     P^^^^"^^  ^'  fi^lfCiM^res,  eideo^dit  efpectalUuk.   But  yet  betweene 

donees  in  firaalunana^e  and  other  donees  in  fpeciall  taile  there  be 

many  notable  dtverfities.    If  the  king  give  land  to  a  man  and  a 

woman,  and  the  heires  of  their  two  bodies,  and  the  woman  die 

without  iffue,  yet  (hall  the  man  be  tenant  in  taile  apres  pofftbUitU. 

Rat  if  the  kin^  give  land  to  a  man  with  a  woman  of  his  kindred 

in  a  irankmanage,  and  the  woman  dyeth  without  ifliie,  the  man  in 

9  H.  9.  Down,  the  kingfs  cafe  fiiall  not  hold  it  for  his  life,  becaufe  the  woman  was 

<09.  the  came  of  the  ^ifc;  but  otherwife  it  is  in  the  cafe  of  t^  foo  a  1 

7  H.  4. 1^        common  perfon,  if  lands  be  given  to  a  man  and  a  woman  \     '    '1 

inefpeciall  taile,  and  they  are  divorced  csufH  prctamtra^As,  both 
M  13  ^  '•  tit.  ihall  hold  the  lands  for  their  lives ;  but  in  [  p]  cafe  of  frankmariage 
Aff  Ml^  ^  ^^  ^^  ^  ^^  divorced,  the  woman  ihall  enjoy  the  whole  land,  be- 
lt. Aff.  if.  CBXkfe  fhe  was  the  caufe  of  the  gift  (1).  If  lands  holden  in  forage 
19.  as!  2,  *  [q]  be  given  in  efpeciall  taile,  and  the  donees  die  the  ifiue  being 
alt  3.  Aflf.  45.  within  the  age  of  14  yeares,  [r]  the  next  of  kinne  of  the  part  of 
Si^i^r^^'^  the  father  or  of  the  part  of  the  mother  which  can  hap  the  cuftody 
Siml't  c^!  ^^  ^^^^  ^^  ^^^  ^  ^^^  ^^  frankmariage  the  heire  of  the  part  ot 
frl  17  H  a.  tit  ^^  mother  fiiall  have  it^  becaufe  as  it  hath  been  Oaid  fhe  was  the 
Gard.  146.      "  caufe  of  the  gift. 

S7  £.  1  79. 

,  2^Ct«   I  o* 

J?T  nota,  qubd  hoc  verbnm  (Tal-  AND  note,  that  this  word  (TaU 

•*^  liare)  idem  eft  qu6d  ad  quandam  '^^  Hare)  is  the  fame  as  to  l^t  to 

cerlitndinem  ponere,  vel  ad  quod^  fome  certaintie,  or  to  limit  to  fome 

dam   certum  hsereditamentum   11-  certaine  inheritance.    And  for  that 

mitare.    Et  pvr  ceo  que  e/i  limit  et  it  is  limited  and  put  in  certaine^ 

mtB  en  certainif.  auel  tffue  inheritera  what  iffue  (hall  inherite  by  force  of 

perforce  de  tieb  aones,  et  come  longe^  fuch  gifts,  and  how  long  the  inhe- 

menifenberitanceendurera^ilejiap'  ritance  Ihall  indure,  it  is  called  ia 

pelle  en  Latin,  feodum  talliatum,  i.  e.  Latine,/eoJum  talliatum,  L  e.  hare^ 

b»reditas  in  quandam  certitudinem  ditas  in  quandam  certitudinem  limi^ 

Kmitata.    Car  fi  tenant  in  general  tata,  Foi^if  tenant  in  generall  taile 

taile  morujlfdm  iffiiey  le  donor  oufes  dieth  without  iflue,  the  donor  or  his 

heirs  poient  entrer  come  en  lour  re-  heires  may  enter  as  in  their  lever* 

verfiott.  fion  (3). 

4 

(i)  Keilav.  104.  b.  Atierd,  Hal.^SS.    See  alfo  (1)  [See  Note  its.] 

ace.  Perk.  Sea.  238.  ^  ^ 
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**  JjT  nafi/.'^    This  in  our  author,  throughout  his  three  bookes,  {Aott  17.  b.) 

betokens  £(jine  notable  point  of  infhudion  worthy  of  more 

fpecxall  obfervation,  which  is  often  [«]  ufed  by  him,  as  you  may  [<]  Se^  18. 

perceive  by  the  Sedions  noted  in  the  margent  (a).  ^'  **»  ^^  ^» 

50.  64*  T2«  89« 
90.  104.  108.  114. 116.  147.  158.  161  168.  17a  183.  S5<  S79.  546.  387.  452.  467.  618»  619* 
63r.  64t.  670.  68f .  684.  711.  717.  719.  738.  ^ 

"  Feodum  talliaiumf  t.  e,  kttreditoi  m  quondam  certitudinemlimi^ 

tata."    Here  our  author  doth  interpret  what^eocfifm  tuUiatum  i«.  Weft.  t.  mp.  S. 

Of  all  the  eftates  tailo  moil  coarded  or  reftrawed,  that  I  finde  in  PI.Co.  S5i.  n. 

our  bookes,  is  the  eftate  taile  in  39  Aff.  PI.  20.  where  lands  were  39.  Aff.  PI.  SO. 

civen  to  a  man  and  to  his  wife  smd  to  <me  heire  of  their  bodies  ^'^.^  ^^ 

lawfully  begotten,  and  to  one  heire  of  the  hod}'  of  that  heire  only ;  i^^,  Ab.838.) 
this  cafe  being  adjudged  in  the  point  is  an  exception  (fome  fay) 

out  of  the  generall  rule  put  before  by  LitUetony  Sed.  13.  that  all  Sea  13.  Vid. 

ei^tes  taile  were  fee  fimple  at  the  common  law ;  for  (fay  they)  ^i'  ^^' 
by  this  limitation  (hetrtdi)  in  the  (ingular  number  the  donees 

had  not  h^d  a  fer  fimple  at  the  common  law.    Vide  Regi/lrum  Regift.  Judie. 

yudicialey  fo.  6.  a  gift  made  to  a  man  et  httredi  mafculo  de  corporc  fo*  6*  ^ 
/no  (4). 

SeA.  19. 

ipN  mrfme  le  maner  eji  del  tenant  T  N  the  fame  manner  it  is  of  the 

en  Jpecial  taile,  S^c.  Car  en  chef"  tenant  in  efpeciali  taile^  8cc.  For 

cun  done  en  le  taile  Jaunspluis  oujter  in  every  gift  in  taile  without  more 

Are,  le  reverfion  del  fee  fimple  ejt  en  faying,  the  reveriion  of  the  fee  fimple 

le  donor.    Et  la  donees  et  lour  ijffues  is  in  the  donor.  Acd  the  donees  and 

ftrromJt  at  donor  et  afes  heires  autielx  their  ifl^e  fhall  do  io  the  donor,  and 

fervicesy  come  le  donor  fait  afonfeig-  to  his  heires  the  liice  fervices,  as  the 

nior  prochehi  a  Ity  paramountyfoii'  donor  do^h  to  his  lord  next  para* 

prife  le$  donees  infrankmarriajhy  Us  mont,  except  the  donees  in  frank- 

queux tiefulront  quietment  de  cnefcun  marriage/ who  Oiall   hold  quietly 

mamier  defervicejfinon  quefoit  per  from  all  manner  of  fervicc  (nnleflie 

fealtiCf  tanque  le  quart  degree  Joit  it  be  for  fealtie)  untiil  the  fourth 

paffe,  et  apres  ceo  que  le  quart  degree  degree  is  paiily  and  after  the  fourth 

Joitpaffe  fiffite  en  le  cinque  degree,  degree  is  pail  the  iiTue  in  the  fift 

et  iffint  oufier  Fauters  des  iffiies  apres  degree,  and  fo  forth  the  other  ijOTuds 

ligff  tiendront  del  done  oufes  heires  after  him,  (ball  hold  of  the  donor  or 

come  ils  teignont  ou/ler,  come  il  en  of  his  heires  as  they  hold  over,  as 

tmant  dit,  before  is  faid. 

"  JR^  ^^^fi^^  ^^^  ^  toUefans  phis  oujter  dire^  le  reverfion  del   (s.  inft.  33^. 

fee Jimpleeji  en  le  donor."    This  is  wrought  by  the  con- .  3^.^ 
ftmdion  of  the  ftatute  of  W.  a.  cap.  1.  which  hath  turned  the  fee 
fimple  of  the  donee  into' a  particular  eftate  of  inheritance,  and  the 
poifibility  of  the  donor,  to  a  reverfion  in  him  expedant  upon  the 
r<2<2   h  1   ^^^  tai\t,  fo  as  there  be  two  inheritances  of  one  land: 
I  J  yet  diis  was  doubted  in  our  bookes  [f],  and  there  refolved   [e]  if  E.  4. 9$. 

according  to  Littleton.    But  I  fee  no  caufe  wherefore  that  point  ^  H.  7.  14. 
fiionld  be  drawne  in  queflion,  for  at  the  fame  fefiion  of  parliament  ^^^^  *^247^' 

0^  848.  «f.66s! 
8  £.  2.  tit.  refceit  147.    SS'B.e.fT.    S9E.3.18.    45E.3.90 

(a)  [See  Note  131.]  (4)  [SecM^  ijf.] 
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(vk  which  the  itfttntt  de  dmit  amiitimidUm$  was  made)  tic.  ca.  $• 
it  k  tx^refl«Iy  Dudi  vH  per  <^ifm  in  fuo  rtfervatur  reverjioy  fo  aa 

Stha  Jadgment  of  the  daune  parliament  a  reverfion  was  fettled  in 
»  donor. 

(Poft.  I4i.  b.  ^^  jLe  rfDf^;;^  delfeejiimvle  ^  enU  ionar."  A  ceverfion  is  (i) 
Plowd.i5i.t09.  ^here  the  rdfidue  of  the  eftate  always  doth  continae  in  him  that 
a^  ^^v^^'  made  the  particolaj-dtate,  or  where  the  particular  eflate  is  derived 
Mw.  eoo*}        ^^  of  hit  eftate,  as  here  in  the  cafe  of  Litt.    Tenant  in  fee  Ample 

makcth  gift  ii^tmle,  fo  it  is  of  a  leafe  for  life^  or  for  yeares.    If 

A  nnan  extend  Umda  hy  force  of  a  ftatute  merchant,  (iaple,  recogni* 

nace  or  tlegii^  he  leaveth  a  reveriion  in  the  conufor.    Bat  fince 

r  1  e^  n  i.     I^kUm  wrote,  the  defcription  muft  be  more  large  upon  the  (latnte 

(Gro.  Cha.  f  4*  tnJkt  a  foofibsent  in  foe,  (and  depart  with  his  whole  eftate)  and  li- 
t.llo.  Abr.  etS.  mit  the  nfe  to  his  daughter  for  lifo,  and  after  her  deceafe,  to  the  ufe 
a.  Co.  104.  b.  of  his  fonne,  in  taile,  and  after  to  the  ufe  of  the  right  heires  of 
a  Ro^lL  A\7  ^®  fooffor:  in  this  eafe,  albeit  he  departed  with  the  whole  fee 
l!  Leim!m.)  ^pl^  ^7  ^  f«»fiin«Bt,  and  limited  no  ufe  to  himfelfe,  yet  hath  be 
[61 90  E.  3.  ee.  ^  reverfion  (i)  ;  [b'\  for  whenfoever  the  anceitor  takes  an  eftate  for 
ef  £.  3.  Pige  lif<^»  and  after  a  limitation  is  made  to  his  right  heires,  the  right 
118.  S4E.S.36.  heires  (hall  not  be  purchafors.  And  here  in  this  cafe  when  the  li- 
^  ^  ^*  nutation  is  to  hie  right  heires,  and  right  heire  he  cannot  have  dur- 

TtfX  Tr.  51  £lisL  ^^^  ^^  life(for  $IM  tji  hctres  viventit)  the  law  doth  create  an  ufe  in 
MMer  Fenwieke  ^^^  during  his  life,  untill  the  future  ufe  commeth  ta  ^e,  and  con* 
ie  Mitford.  fequently  Uie  right  heires  cannot  be  purchafors ;  and  no  diverfitie 
$t  H.  8.  nrd.  when  the  law  creates  the  eftate  for  life,  and  when  the  party.  And 
K  *B9  Sk  all  this  was  adjudged  betweene  [c]  Fenwieke  ttnd  Mitfom  in  the 
kc!Ba£i^  king's  bench,  and  if  the  limitation  had  been  to  the  ufe  of  himfelfe 
ham's  cafe.  for  Ufe,  and  after  to  the  ufe  of  another  in  taile,  and  after  to  the  ufe 
5.  Marie.  Dier,  of  his  owne  right  heires,  the  reverfion  of  the  fee  had  been  in  him, 
J*^-  becaufe  the  ufe  of  the  fee  continued  over  in  him  (3) ;  and  the  fta- 

838  Mo.  m )   ^^  ^^^  execute  the  pofteftion  to  the  ufe  in  the  fame  plight,  qua* 

litie,  and  degree,  as  the  ufe  was  limited. 
[4  1 H.  5.  8.        [^  If  II  mim  make  a  gift  in  taile,  or  a  leafe  for  life,  the  remain- 
9  KYis^  I^        ^^  ^^  ^^'  ^^'^  ^^^^^  heires,  this  remainder  is  void,  and  he  hath  the 
Bromley's  cafn.  reverfion  in  him,  for  theanceftor  during  his  life  beareth  in  his  body 

(in  judgment  of  law)  all  his  heires,  and  therefore  it  is  truly  faid, 

that  hanrcs  ejt  pars  antecefforia.    And  this  appeareth  in  a  common 

cafe,  that  if  land  be  given  to  a  man  and  his  heires,  all  his  heires 

are  fo  totally  in  him,  as  he  may  give  the  lands  to  whom  he  will. 

[t]  t>Tcr.  5.  [e]  So  it  IS  if  a  man  be  feifed  of  lands  in  fee,  and  by  indenture 

G  *?*  M^  make  a  leafe  for  life,  the  remainder  to  the  heires  male  of  his  owne 

cai>  aidiadee.      '^^^^y*  this  is  a  void  remainder ;  for  the  donor  cannot  make  his  own 

BeiidluMes         right  heire  a  purchafer  of  an  eftate  taile  without  departing  of  the 

Serpiu  in  bis      whole  fee  fimple  out  of  him  (4) :  ks  if  a  man  make  a  feoftnieat  in 

reporc  ayrreeth.   fee  to  the  ufe  of  himfelfe  for  lite,  and  then  to  the  ufe  of  the  heirea 

i  Mo(L%7!*t.  ™*^®  ^^*^®  ^^h  ^^^^  ^  *  8^^  *^^  ^'^®  executed  in  himfelfe, 

i.Ro.Rep.240.)  ^"^  ^^^  limitation  is  good  by  way  of  ufe,  becaufe  it  is  roifed  out  of 

the  ftate  of  the  feofibes,  which  the  feoffor  departed  with,  and  that. 

is 

(i)    By  what  words  a  reverfion  will  by  lord  Hale  in  the  next  note,  and  alTo 

pais,  fee  Vxn.  Abr.  Reverfion  G.  and  Com.  ante  12.  b.  and  note  2.  there. 
Dig.  Efiates  B.  12.  (3)  [Sec  Note  114.]  • 

(2)  Vid.  J  ttf   4  P.  ar  iW.  />,    ,34.        (i)  ^Sce  Note  135.] 
contra.  Hal.  MSS.   But  fee  the  cafe  cited 
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IS  apparent,  for  a  Umitation  of  ufe  to  himfelfe  had  without  queition 

beenegood. 

[f]  If  a  man  make  a  feoffment  in  fee  to  the  ufe  of  himfelfe  in  r/]  so  Elis. 

taile,  and  after  to  the  afe  of  the  ieoffee  in  fee,  the  feoffee  hath  no  K«r. 

reveffion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 

eftate  taile  executed  in  him  by  the  ilatute,  and  the  feoffee  is  in  by 

the  common  law,  which  is  worthy  of  obfervatioo. 
T  ^      -I      Tq  condnde  thi«  jpoint,  Ig]  wbofoever  is  feifed  of  land,  [g]  13  H.  7.  6. 
[23.  a.  J   Y^^^  ^^  ^\y  ^  ^^^  ^f^ie  land  in  him,  hut  the  right  ^  H.  8.  Dier. 

to  take  profits,  which  is  in  natore  of  the  ufe,  and  therrfore  when  l^'  Cq  ^^  ], 
he  makes  a  fiBofiment  in  fee  without  valuable  confideration  to  di-  (^^  jsq.  '201. 
vers  particular  ufes,  fo  much  of  the  uie  as  he  difpofeth  not,  is  in  Pofi.  frv  b.)' 
him  as  his  ancient  ufe  in  jMuntof  reverter.    As  if  a  man  be  feifed 
of  two  acres,  the  one  holj^  by  knights  fervice  by  prioritie,  and 
the  other  by  knights  fervice  holden  by  p<M(ierioritie^  and  maketh  a 
feoffment  in  fee  of  both  acres  to  the  nU  of  himfelfe  and  his  heires,  5.  £.  4.  r. 
the  old  ufe  continues  in  him,  and  the  prioritie  and  pofterioritie  re-  i*  Co.  76. 84, 
maine.  So  it  is  of  lands  of  the  part  of  the  mother,  the  ufe  (hall  goe  f^^?^'^% 
to  the  heire  of  the  part  of  the  mother,  which  could  not  be,  if  it  56°57!  587 ^ 
were  not  the  old  ufe,  but  a  thing  newly  created.    The  like  law  of  78!   4.  Co.  99. 
lands  of  the  cuftome  of  Borough*£ng|ifli,  Gayelkind,  &c.  (1).     *  s.  Go.  St.  4a 

**  Le$tUmeet  ei  lour  ifueifcrroni  at  domqr  et  afu  ieires  autieU 
Jervices^  came  U  dotiarfait  ajou/tigmoryroekeine  a  hty  paramount  J' 
The  reeibnof  this  is,  that  when  by  confimdion  of  the  iaid  ffatute 
there  was  a  reverfion  fettled  in  the  donor,  for  that  the  donee  had 
an  efiate  of  inheritance,  t^e  judges  refolved  that  he  ihould  hold  of 
his  donor,  as  his  donor  held  over  (2) :  as  if  the  tenant  had  made  a 
feoffment  in  fee  at  the  common  law,  the  feoffee  (hould  have  holden 
of  the  feoffor  as  he  held  over,  and  before  the  ftatute  of  JV,  3.  the 
donee  had  holden  of  the  donor  as  of  his  perfon,  and  now  of  him  as 
of  his  reverfion :  but  if  a  man  make  a  leale  for  life,  or  years,  and  (Foil.  145.  m.) 
referve  nothing,  he  (hall  have  fealtie  only  and  no  rent,  though  the 
leffor  hold  over  by  rent,  &c.  And  this,  that  Littteton  faith,  is 
regularly  true,  if  the  donor  maketh  no  fpeciall  refervation,  for 
then  the  fpeciall  refervation  excludes  the  tenure  which  the  law 
woidd  create.  As  if  tenants  by  knights  fervice  inaketh  a  gift  in 
taile  refer ving  fealtie  and  rent,  the  donee  (hall  hold  in  focage,  iy 
fealtie  and  rent,  and  not  by  knights  fervice  ($).  But  if  a  man 
hold  land  of  the  king  in  grand  feijeantie,  and  maketh  a  gift  in  taile 
generally,  in  this  cafe  the  donee  fliall  not  hold  of  the  donor  by 
grand  feijeantie,  becaufe  no  man  can  hold  by  grand  ferjeantie,  but 
of  the  king  only,  as  hereafter  (hall  be  faid;  and  therefore  feeing 
grant  feijeantie  doth  include  knights  fervice,  he  fhall  in  that  caie 
bold  of  the  donor  by  knights  fervice.  If  a  man  feifed  of  land  in  the  r^,  t{q,  Abr. 
right  of  his  wife  holden  by  knights  fervice  giveth  the  fame  lands  601.) 
in  taile  generally,  the  donee  (hall  not  hold  of  him  by  knights 
fervice,  becaufe  his  wife  held  the  land,  and  he  had  nothing  but  in 
her  right  And  inrthat  cafe  the  baron  hath  gained  a  new  reverfion 
by  wrong,  and  therefore  fuch  a  donee  ihall  Soe  fealtie  only  (4). 

ji.  feifed  of  two  acres  of  land,  holdeth  the  one  of  JB.  by  knights  (Dodr.  flee. 
fervice,  and  twelve  pence  rent,  and  the  other  of  C.  in  focage  and  d3») 
one  pennie  rent,  and  makes  a  gift  in  taile  of  both  acres  without  any 
cxprelTe  refervation  of  any  tenure.    In  this  cafe  the  donor  hath  but 

one 

(1)  [See  Note  136.I  (3)  [See  Note  138.I 

(2)  [See  Note  137.}  (4}  j^See  Ndte  139*} 
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one  reverfion.    And  yet  he  Ihall  make  feveral*  avowries,  becaufe 

there  be  feverall  tenures  created  by  law  in  refped  of  the  feverall 

tenures  over :  and  the  avowrie  is  made  in  refped  of  the  tenures. 

(9.  Ro.  Abr.  Lord,  mefne  and  tenant,  the  tenant  holdeth  by  four  pence,  and 

501.)  the  mefne  by  twelve  p^nce,  the  tenant  makes  a  gift  in  taile  without 

referving  any  thing,  by  reafon  whereof  he  holdeth  by  foure  pence, 
in  refpc^  of  the  tenure  over.  Afterwards  the  reverfion  efcheats, 
now  fhall  the  donee  hold  by  twelve  pence,  for  the  mefnaltie  which 
was  four  pence  is  extind,  and  the  law  referved  the  tenure  upon  the 
gift  in  taile,  in  refped  of  the  mefnaltie,  and  when  the  mefnallie  is 
ex1in6l,  the  former  rent  between  the  donor  and  donee  is  extiud 
49  S.  3.  10.  alfo ;  and  then  by  the  fame  reafon  that  the  donee  fhall  take  advan- 
tage, if  the  donor  by  releafe  or  confirmation  had  holden  by  lelfer 
fervices,  by  the  fame  reafon  he  (hall be  prejudiced,  when  he  holdeth 
,    by  greater  fervices  (5). 

Braaon  lib.  9.         "  Forfprife  Its  donees  en  Frankmarriage'*  It  is  to  be  underftood, 
'fo.  ei.  that  although  the  land  be  giveft  in  Uoerum  mantagium,  in  free 

Britton  c.  119.  tnarriase  generally,  yet  firft  the  law  doth  make  a  limitation  of  this 
r**il  &Ub.6  ^^^^  (J^^%  'viz.  till  the  fourth  degree  be  pad,  for  the  reafon  that 
cap.  s.  ^^^  author  here  yeeldeth  (6).    And  a.  albeit  it  be  free  marriage, 

Vtd.Sea.i7.e6.,  yet  the  donees  and  their  ifiiies  untill  the  fourth  degree  be  pad  fhall 
{Ante  11.  b.     *do  fealtie,  for  that  is  incident  to  everie  tenure  (except  frankeal-' 
Poit  178.  a.)      moigne)  and  cannot  be  feparated  from  it,  and  therefore  the  donees 

and  their  iffues  fhall  hold  it  as  fredy  till  the  fourth  degree  be  paft 
as  the  donor  can  make  it.  See  more  of  thiS'  in  the  Chapter  of 
Frankalmoigne. 

Sed.  20. 

TpT  les  degrees  en  frankmarriage  AND  the  degrees  in  frankmar- 

'^  ferront  accompts  en  tiel  manner,  '^  riage  (hall  m  accounted  in  this 

fcil.  dele  donor  a  Us  donees  en  frank"  manner^  viz.  from  the  donor  to  the 

marriage  le  primer  degree,  pur  ceo  donees  in  frankmarriage  the  firft 

qiu  la  feme  que  eft  une  des  donees  co^  degree,  becaufe  the  wife  that  is  one 

vient  eftrejiuyfoer,  ou  autre  coufin  a  of  the  donees  ought  to  be  daughter, 

le  donor.    Et  de  les  donees  tangue  a  fifter,  or  other  cofen  to  the  donor. 

lour  iffiu  il  ferra  accompt  le  Jecond  And  from  the  donees*  under  their 

degree,  et  de  lour  iffue  tanque  afon  iflue  iliall  be  accounted  the  fecond 

^e  le  tierce  degree,  et  ijfint  oufter,  degree,  and  from  their  iflue  unto 

4rc.  Et  la  caufe  efl,pt$r  ceo  que  apres  their  IfTue  the  third  degree,  and  fo 

chefcun  tiel  done,  les  ijjues  queux  forth.   And  the  reafon  is,  becaufe 

veignont  de  le  donor,  et  les  iffiies  that  after  every  fuch  gift,  the  iflues 

aueux  veignont  de  les  donees  apres  of  the  donor,  and  the  iffues  of  the 

le  quart  degree  paffe  de  ambiaeux  donees  afler  the  fourth  deeree  paft 

parties  en  tiel  forme  d^eftre  accon^t,  of  both  parties  in  fuch   forme  to 

poyent  enter  eux  per  la  ley  de  faint  be  accounted,  may  by  the  law  of 

t/gfUe  entermarie.    Et  que  le  donee  the  holy  church   entermarie  (1 }. 

en  frankmarriage  ferra  dit  le  prime  And  that  the  donee  in  frankmar- 

degree  de  les  quart  degrees,  home  poit  riage  (hall  be  faid  to  be  the  firft  de> 

veier  gree 

f  c)  Vid.  Kiikv.  12$.  ifl9.-«Hil.  MSS.      (i)  [Set  Note  i4».] 
(0)  [See  Note  140.J 
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refer  en  tin  pkefur  un  breve  de  droit 
de  garde,  P.  31  E.  3.  lou  le  pi. 
counta  que  Jon  tres^iel  fuit  feifie  de 
certe  terre,  Sfc»  tt  ceo  tenuft  cPun 
autre  perfervice  de  chivaler,  o^c.  quel 
dona  la  terre  a  un  Rafe  Holland 
ovefqu^  fa  foer  en  frankmarriage, 
tie. 


gree  of  the  foare  degrees;  a  man 
may  fee  in  a  plea  upon  a  writ  of 
right  of  ward,  P.  31 .  i.  3.  where  the 
pi.  pleadeth  that  his  great  grandfa* 
ther  was  feifed  of  certaine  lands,  8cc 
and  held  the  fame  of  another  by 
knights  fervice,  8cc.  who  gave  the 
land  to  one  Raphe  Holland  with  his 
fifter  in  frank  marriage,  8ic. 

HERE  Littleton  faith  [a]  that  the  donees  in  frank-  [a]  Vid«  Sc€t. 
J.        1-1     Yy    manage  ihall  hold  by  feal  tie  only  untillthe  fourth  de-  I7.i9.l38.t68, 
123-  ^- J  gi-ec  be  paft,  and  then  the  ifluc  in  the  fift  degree  (ball  hold  *^^*  ^^*  ^^ 


•J  £recbe 


of  the  donor  as  the  donor  holdeth  over,     [b]  Vide  Bradan  ubi  l^^  P^^^^^\ 
fupra^  Itaqmjd  ilte  cut  tefrajit  data  fuit  y  nullum  indefaciatjervi-  3,Jj^  ^Uh  t  ' 
Hum  yfave  ad  tertium  haredem,  et  ujque  quartum  graaum^  it  a  quod  foi.  si. 
tertius  actresjit  inclufus.     And  herewith  alfo  agreeth  Fleta  uli  Britton  c.  119. 
figfra.     And  iht  [c]  learning  of  degrees  fet  out  in  the   civil  and  ^^**»  ^^b.  5. 
canon  law  (wherein  I  find  fome  difference)  is  worth  the  knowledge,  ^'  ^^'J^  ^'  ^' 
to  the  end  that  Littleton  and  the  law  in  this  cafe  may  the  better  be  r^'y-^  10E.S. 
fiolAil  '>**<^®^<^^>  which  I  will  divide  into  certain  rules;  whereof  tit. avowry  157. 
*''  the  firft  is,  that  a  perfon  added  to  a  perfou  in  the  line  of  St  £.  S.  ceflavU 
confanguinitie  maketh  a  degree.    And  it  is  to  be  underilood,  that  <2.   31  £.  3. 
a  line  is  threefold,  viz.  the  line  afcendiug,  defcending,  and  col-  |"^  V^ao 
Itfterall.     And  fir^  for  example,  of  the  aicending  line,  take  the  '   ' 

(bnne  and  add  the  father,  and  it  is  one  degree  afcending ;  add  the 
grandfather  to  the  father,  and  it  is  a  fecond  degree  afcending. 
^      So  as  how  many  perfons  there  be,  take  away  one,  and  you  have 

the  number  of  d^rees.  If  there  be  foure  perfons  it  is  the  third  de-  (piowd.  444.) 

See/  if  five  the  fourth,  for  one  muft  exceed,  and  then  you  have  the 
gree.    likewife  by  the  defcending,  take  the  father,  and  add  the 
fonne,  and  it  is  one  degree  ;  then  take  the  fonne  and  add  the  grand- 
child, and  it  is  the  fecond  degree;  and  fo  likewife  fiirther.  Where- 
in obferve  that  the  father,  fon  tind  grandchild,  albeit  there  are 
three  perfons,  yet  they  make  but  two  degrees,  becaufe  (as  it  hath 
been  faid)  one  mud  exceed  for  making  a  degree. 
&      It  is  to  be  noted,  that  in  every  line  the  perfon  mufl  be  reckoned  (Vld.  Stat. 
from  whom  the  computation  is  made.    And  there  is  no  difference  ^*^'  ®-,cap.  38, 
between  the  canon  and  civill  law  in  the  afcending  and  defcending  ^  ^^^^^^ 
line  (2) ;  for  thofe  whom  the  civilians  do  reckon  in  the  fecond  de-  25 11. 8.  cap. 
gree,  the  canonifi^  do  reckon  in  the  firil  (3);  and  thofe  whom  they  3S.) 
r  •*  place  in  the  fourth,  thefe  place  in  the  fecond.    Therefore  if 

[24-  a.  J  ^g  ^'i\\  i^now  in  what  degree  two  of  kindred  do  (land  ac- 
cording to  the  civill  law,  we  mufi;  begin  our  reckoning  from  one,  by 
afcending  to  the  perfon  from  whom  both  are  branched,  and  then  by 
defcending  to  the  other  to  whom  we  do  count,  and  it  will  appeare  (Plowd.  444.) 
in  what  degree  they  are.  For  example,  in  brothers  and  fillers  funnes, 
take  one  of  them  and  afcend  to  his  father,  there  is  one  degree  from 
the  father  to  the  grandfather,  that  is  the  fecond  degree;  thendefcend 
from  the  gruidfather  to  his  fonne,  that  is  the  third  decree  ^  then  from 
his  fonne  to  his  fonne,  that  is  the  fourth.  But  by  the  canon  law  there 

is 

(2)  The  words  but  in  the  collateral  tine    any  edition  of  lord  Cokeys  Commentary^ 
there  it  feem  neceflary  to  the  fenfe  of  this    were  probably  omitted  by  miftake. 
pafiages  and  though  not  to  be  found  in       (3)  [See  Note  142.] 
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it  aoothar  conpittatioiiy  for  the  raaonifis  do  ever  be^n  from  the 
ftoeke,  namely,  from  the  perfon  of  whom  they  do  defcend;  of  whofe 
dUtanee  the  qoeftion  is.  For  example,  if  the  ()ueftioD  be,  in  what 
decree  the  fonnes  of  two  brothers  fland  by  the  canon  law,  we  muft 
begin  from  the  grandfather  ancl  defcend  to  one  fonne,  that  is  one 
decree ;  then  defcend  to  his  fonne,  that  is  another  degree ;  then 
delcend  acaine  from  the  grandfather  to  his  other  fonne,  that  is  one 
degree ;  then  defcend  to  his  fonne,  that  is  a  fecond  degree ; '  fo  in 
what  degree  either  of  them  are  diftant  from  the  common  (locke,  in 
the  fame  decree  they  are  diftant  betweene  themfelves:  and  if  they 
be  not  equally  diftant,  then  we  muft  obferve  another  rule.  In  what 
degree  the  moft  remote  is  diftant  from  the  common  ftocke,  in  the 
fame  degree  they  are  diftant  betweene  themfelves,  and  fo  the  moft 
remote  maketh  the  degree.  And  albeit  the  donee  be  a  coufin  in  the 
third  or  fourth  degree  from  the  donor,  vet  in  this  computatio^i  it 
maketh  the  firft  degree :  grodut  dicUur  i  gradiendoy  quiagradiendo 
qfctnditur  tt  iefeenditur.  And  thus  much  of  the  civile  and  canon 
law  is  neceifarie  to  the  knowledge  of  the  common  law  in  this  point 
(i) :  and  herewith  agreeth  our  author  in  the  words  following. 

^^  JLef  iffuci  queta  veigntmt  de  k  donor,  et  le$  ifues  queux  veignont 

dt  les  donees  apres  U  4.  degree  pqffe  d*amtideMX  pe^Hiee  in  tiel forme 

d^^re  account f  potent  enter  enxper  le  ley  de  funnt  efglife  entermar" 

m  Brit.  e.  119.  ricTi'    {De  faint  Efglife  J.    [d^  So  as  hereby  it  appeareth,  that 

Accord.  Flet.      the  computation  of  the  degrees  m  this  cafe,  muft  be  according  to 

A^i'h  A^  ^\'     ^^^  canon  law.    But  it  is  neceflarie  to  be  knowne  concerning  mar- 

riages  betweene  perfons  of  kindred  one  to  another,  that  it  is 
[e]  se  H.  a  ca.  enaded  [e]  by  the  ftatute  of  39  H*  8.  that  no  reiervation  or  pro- 
^'  hibition  (God's  law  except)  iball  trouble  or  impeach  any  marnage 

without  the  Leviticall  decrees  (9). 

The  cife  vouched  by  lattleton  in  31  £.  3.  you  fliall  finde  abridgisd 
by  FiJtz.  tit  gard.  116.  And  albeit  this  yeare  of  31  £.  3.  was 
never  in  print  till  Fitzherbert  did  abridge  it  and  publifti  it  in  print 
anM  II  iJ.  8.  and  goeth  under  the  name  of  broken  yeares,  yet 
here  it  appeareth  by  our  author,  that  the  fame  is  of  autboritie  in 
law,  as  hereafter  alfo  in  other  places  fhall  be  obferved. 


Se<a.  21. 

ipT  touts ceuxtaile$avauntdit8j<mt     A  ND  all  thefe  entailes  aforefaid 
'^  fpecifiesenledite/latutedeW.a.    '^^  be  fpecified  in  the  faid  ftatute 


jfuiif  Jont  divers  autres  eftates  en  of  ^.  2.   Alfo  there  be  divers  other 

le  tatUj  coment  que  ne  font  fpeeifiea  eftates  in  taile,  though  they  be  not 

per  tmreffe  parols  en  le  dite/iatute,  by  exprefle  words  fpecified  in  the 

mes  its  font  prifes  per  le  eouitie  de  le  faid  ftatute,  but  they  are  taken  by 

dit ftatute.  Sicome  tenesfont  dones  a  the  equitie  of  the  fame  ftatute.   As 

un  home  et  a  fes  heires  males  defon  if  lands  be  given  to  a  man>  and  to 

corps  his 

(l)  See  further  as  to  confanguinity  and  Jitr.  Canon,  by  the  Pith^  on  that  part  of 

the  QMmncr  of  computing  its  degrors  by  GntiRn's  Decrttum  cited  by  lord  Hale,  imd 

the  civil  tad  camm  law,  Blackft.  Law  Inft.  lib.  3.  tit.  0.  et  Dig.  38.  tit.  10.  and 

Tiafts,  8vo.  ed.  v.  i.  p.  li.  and  173.  and  the  commentatoFi  on  tbofc  titles, 

the  annotations  in  the  edit,  of  the  Cerp.  {%)  [See  Note  143.] 
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corps  rngendra,  en  tiel^ifejin  iffite  bis  hraes  males  of  bis  bodie  beeot- 
mmU  inheritera,  et  le  ^fuefemalne  ten ;  ia  ibis  cafe  bis  iflue  male  Aatt 
vnque  euheritera  pas,  uncore  in  Its  inherit^  and  the  iflue  female  fliall 
outers  tailes  avant  dits  auterment  ^.   never  inberit^  and  yet  in  the  other 

entailes  aforefaid,  it  is  otherwile. 

"*   PT  touts  ceu9  taiUs  m>aiintdits  foni  fi^ec^es  en  ie  dit  i^tattte 
-^  de  Wdftmimfter  a/'    And  ia  ilappfareth  by  tbt  (aid  ilatute, 

Auxyfont  dvotrs  smtrts  ^ates  en  U  taiie,  ^^.     And  btrcwitb 

agreeth  CarbomeFs  cafe»  33  fdv.  3.  titulo  tmU  5. 

That  the  cafet  of  the  flatute  are  fet  down  but  for  examples  of 

eftates  taiie,  generall  and  fpeciall^  and  not  to  exclude  other  efhttes 

taile.     3  E,  3.  33.     18.  Ajl  p.  5.    18  £.  3.  46.    1.  Mar.  Dyer  46.   3  E.  3.  St. 

PI.  Com.  Seignior  BarkUy's  cafe,  fo.  351.   For,  Exempia  Ulii^raHt   18  £.  3.  46. 

nonr^rmgmitkgtm.  JlM^&ta. 

{2A   b  1      '^  Eputi^  is  a  conftnidion  made  by  the  judgn»  that  (5*00.  ^. 

I  4«  K>.j  ^^^  ^^^  ^£  ^^  letter  of  a  (tatutey  jet  being  within  ^«   3.  Co.  31.) 
fame  mifchiefey  or  cailfe  of  the  making  of  the  fame,  ihall  be  with* 
in  the  fame  remedie  that  the  ftatute  provideth :  and  the  reafon 
hereof  is,  for  thai  the  law-mkkers  could  not  poffibly  fct  downe  all 
cafes  in  exprefle  terms :  JE^wUaseJt  eomvenkntia  rerwm  qms  cimda 
cosquiparat^  et  qim  m  pariims  ratumilms  pmriajura  etjudida  de* 
Jsderel.    And  againe,  ^quitas  ejt  perfeSta  fuidam  ratio  quofjne 
JtriptMm  mtfrpretatur  et  emendate  mM/cripturd  oompreke^fa^  fed 
Jblikm  m  verd  ratume  comfijtens.   JSquitas  ^  puffi  etfuaUUu.   Bonus   Brad.  lib.  4. 
judex  Jetnndum  ^uum  et  bonumjudioatf  et  isqmtatem  Jtri^  juri   ^^  ^^' 
pntfert.    Etjus  ropiest  gequitattm  (i)» 


/bneorpi 
female  n 

ward,  Stft.  24.  (a).  J  E.X  3a  p|, 

Ctro.  SeifUMff  Beridej't  ciik  l.Mu.  Dy.46.  V.Sca.  S4. 


Sed.  22  &  23. 

FN  mefme  le  manner  eftyfi  terres  ou  T  N  the  fame  manner  it  is^  if  lands 

'^  tenementsfoient  denes  a  un  home  or  tenements  be  given  to  a  man 

et  afes  heires  females  defon  corps  en"  and  to  bis  heires  females  of  his  bodie 

eendres\  en  tiel  cajefon  ijffuejemale  begotten ;  in  this  cafe  his  iflue  fe- 

ity  inheritera  per  force  etform  de  le  male  (ball  inherit   by  force  and 

dit  done,  et  nensy  iffue  mate,  pur  ceo  forme  of  the  faid  gifb^  and  not  his 

yue  en  tiels  cafes  de  dones  fails  en  le  iflue  male.    For  in  fuch  cafes  of 

iaik,  aueux  doient  enheriter,  et  queux  gifls  in  taile^  the  will  of  the  donor 

nemi  la  volunt  del  donor  jerra  oft-  ought  to  be  obferved^  who  ought  to 

ferve*  inherit^  and  who  not. 

BT  AND 

(i)  As  to  the  cotilhiung  ftatotet  h^  alfo  Vin.  Abr.  Statutes  R.  6.  Hstt,  Treat 

equity,  fee  Flowd.  9,  xo.  17, 18.  36. 46.  on  Stat.  AA.  Expofit.  of  Sut.  by  £q.  tad 

S3*  S7'  S9*  ^^*  ^'  ^^  '^*  '77*  '^  ^^^'^*  ^S*  f^irUameus  R.  10. 

^m-  363,  364.  366.  371.  464.  460.    See  <s)  [Sec  Note  144.] 


Lib.  1.    Cap.  2.         Of^  Fee  taile.  Sed.  29^  24. 

JPT  en  le  cafe  me  tetres  ou  tene-  A  ND  in  cafe  where  lands  or  te- 
^^  tments  font  aones  a  un  home,  et  '^^  nements  be  given  to  a  man,  and 
a  fei  heirei  males  de  Jbh  corps  if--  to  the  heires  males  of  his  bodie,  and 
fuaniif  et  il  adJffiie  deuxJUsy  et  devy,  he  hath  iifue  two  fonnes/and  dieth, 
et  Feipi  Jits  entra  come  heire  male,  and  the  eldeft  fon  enter  as  heire 
et  ad%(fue^etdevy,fonfrereaveia  male,  and  hath  tflue  a  daughter, 
la  terre,  et  nemi  la  JUe,  pur  ceo  que  and  dieth,  his  brother  (hall  have  the 
It  frere  eft  heire  male.  Mes  outer-  land,  and  not  the  daughter,  for  that 
ment  ferra  en  autres  tailes,  queux  the  brother  is  heire  male.  But 
font fpecifies  en  le  ditftatute.  otherwife  it  is  in  Uie  other  entaiies, 

which  are  fpecified  in  the  fayd  fta- 

Jtule, 


TT 


H  E  S  E  two  Se6lions,  or  any  thing  therein,  do  nfedno  expla- 
nation, in  refpedl  they  fhall  be  alfo  explained  hereafter  in 
the  next  Sefiion,  faving  onely  thefe  words  (queux  doient  inkaiterj 
are  verie  obfervable,  for  they  implie  a  diverfitie  betweene  a  difeent 
(TofL  164.         and  a  purehafe.     For  when  a  man  giveth   lands  to  a  man  and 
1.  Co.  103,104.)  the  heires  females  of  his  body,  and  dyeth    having  iifue   a   fon 

and  a  daughter,  the  daughter  (hall  inherit ;  for  the.  will  of  the 
(Hob.  31.)  donor  (the  ftatute  working  with  it)  fhall  be  obferved.  But  in  cafe 
[g:]  9  H.  6.  24.  [g]  of  a  purehafe  it  is  otherwife :  for  if  A,  have  iflue  a  fonne.  and 
ir  H  I  t?'  ^•*'  *  daughter,  and  a  leafe  for  life  be  made,  the  remainder  to  the 
I>on«  42.  tit.^^'  ^^^^"  females  of  the  bodie  of  A.  A,  dieth,  the  heire  female  can 
nofme  1.  ^40.  ^^®  nothing,  becaufe  (he  is  not  heire  (3);  for  (he  muft  be  both 
Dm  23.  heire  and  heire  female,  which  (he  is  not,  becaufe  the  brother  is 

£;*  jTf*    f        heire,  and  therefore  the  will  of  the  giver  cannot  be  obferved,  be- 
1  Cc?"  caufc here  is  no  gift,  and  therefore  the  ftatute cannot worke  there- 

upon.  And  fo  it  is  if  a  man  hath  a  fonne  and  a  daughter,  and 
(Poft.  26.  b.)     dieth,  and  lands  be  given  to  the  daughter,  and  the  heires  females 

of  the  bodie  of  her  father,  the  daughter  (hall  take  nothing  r  ^ 

but  an  eftate  forjife,  becaufe  there  is  no  fuch  perfon,  (he  1^5*  a*  ] 
being  not  heire.  But  where  a  gift  is  made  to  a  man,  and  to  the 
heires  female  of  his  bodie,  there  the  donee  being  the  firft  taker  is 
capable  by  purehafe,  and  the  heire  female  by  defcent  (i),  fecun* 
dumformam  doni :  and  therefore  Littleton  purpofely  added  theft 
words,  queux  doient  inheriter. 

Sed.  24. 

jj  VXY,Ji  terresfoient  donees  atm  A  LSO,  if  lands  be  given  to  a  man 

'^  home  et  a  les  heires  males  defon  *^  and  to  the  heires  miles  of  his 

corps  ingendres,  et  il  ad  ijfue  file,  body,  and  he  hath  \Smg  a  daughter. 

Quel  ad  tlJuefits,etdevy,et puis  apres  who  hath  iffue  a  fonne,  and  dieth, 

/e  donee  devy;  en  ceft  cafe,  le  fits  de  and  after  the  donee  die ;    in  this 

la  file  ne  inheritera  pas  perforce  de  cafe,  the  fon  of  the  daughter  (hall 

la  taile\  pur  ceo  que  quecunque  que  tot  inherit  by  force  of  the  entaile; 

ferra  inheriter  per  force  JCun  done  en  becaufe  whofoever  (hall  inherit  by 

U  taile  fait  as  heirs  males,  covient  force  of  a  gift  in  taile  made  to  the 

conv^erjbn  difeent  tout  per  les  ^res  heires  males,  ought  to  convey  his 

males.  Mes  en  tiel  cafe  le  donor  poet  defcent  whole  by  the  heires  males. 

entrer,pur  ceo  que  le  donee  ^  mort  Alfo. in  this  cafe  the  donor  may  en- 

fans  ter, 

(3)  [See  Note  145.]  1  (0  C^ee  Note  146.] 


lib.  I.  Of  Fee  taile.  Sea.  S4. 

fans  iffue  male  en  la  /«y,  mtaant  que  %ei,  for  that  the  donee  i»  dead  with* 
k  iffue  del  file  ne  poet  conveyer  a  Ivy  out  iflue  male  in  the  law^  infomach 
me/me  le  atfceni  per  heyre  male.  as  the  iflue  of  the  daughter  cannot 

'       convey  to  himfelfe  the  defcent  by 
an  heire  male. 

**  {yj  ECU  N  QU  E  faraenkerker  per  force  dtuiidoiieetitaUt,  Vid.Seari9 

^  Srcr    VideTT.  [h]  28  H.  6.  tit.  Dcvife  18.  (which  is  not  [A]  1  H.  6.  ic 
in  the  booke  at  large,  but  written  vtrhatim  out  of  Staikam).  iiH. «.  ii»i4 
If  a  man  devife  lands  to  a  man,  audio  the  heires  males  of  his  ^^-  ^  tit 
body,  and  (a)  hath  iffue  a  daughter,  which  hath  iffue  a  fonne,  ^Jhluii^tit. 
this  fonne  fliall  be  inheritable,  and  notwithftanding  in  a  gift  in  Devife.  PLCoa. 
taile  the  law  is  otherwife,  and  that  by  the  opinionof  all  the  judges  •  m  Scholaft. 
in  the  exchequer  chamber.     But  I  hold  this  cafe  to  be  ill-reported,  ^^^  414.  V. 
nnlefle  you  will  referre  the  opinion  of  the  judges  to  the  gift  in  tailc  ^  S'^'  ^* . 
lafi  mentioned.  g^  ^^  ^^ 

61.  tit.  BoiiDe  1.  ft  40.    (Hob.  33.  Poft.  377.) 

Forfiril,  albeit  a  devife  may  create  an  inheritance  by  other  (1.  Ro.Afar. 
words  than  a  gift- can,  yet  cannot  a  devife  direct  an  inheritance  Ml.) 
to  defcend  againil  the  rule  of  law.    Secondly,  there  is  no  intent 
of  the  devifor  appearing,  that  the  fonne  of  the  daughter  ihould, 
againd  the  rule  of  law,  inherit,  and  the  ftatute  provideth,  that 
voiuntas  donatvris^  SfC.  ob/erveiur.    And  I  have  heard  this  cafe 
often  denied  to  be  law,  botn  in  the  king's  bench  and  in  the  com- 
mon pleas.     Vide  PI.  Comment  414. .b.    Andfo  it  is  [t]  mutatis  y}  11 H.  6.  IS. 
mutandisy  when  a  gift  in  taile  is  made  to  a  man,  and  to  the  heires 
females  of  his  body,  and  he  hath  ifi'ue  a  fonne,  who  hath  iffue  a 
daughter,  this  daughter  (hail  never  inherit,  becaufe  ihe  muft  con-* 
vey  by  defeent  from  females.  And  for  the  reafou  hereof  fee  anota* 
fale  cafe  in  15  £.  2.  tit.  Corone  385.  where  it  is  adjudged  (as  be-  15  E.  9,  tit.     x 
fore  it  haci  beene)  that  the  fonne  of  a  female  fhould  have  an  appeale  Cor.  385. 
of  the  death  of  a  cofine,  and  yet  the  daughter  herfelfe  (hould  never  (^^®  ^-  ^') 
have  had  it.  But  there  it  is  agreed,  that  the  fonne  of  a  female  [it]   tkl  Mirror  c  SL 
in  a  Hbertateprobanddj  ihould  be  no  witneffe  or  proofs  againft  the  m&.  7.  Vld. 
iffue  of  the  male.    And  the  reafon  of  this  diverfity  is  very  ob(erv-  O'^y'-  ^ib.  14. 
r        in  able :  for  by  the  common  law  the  female  might  have  had  ^^* 
1^5*     *  I  an  appeale  as  heire  to  any  of  her  anceftors,  as  well  as  the 

male.     But  by  the  ilatute  of  Magna  Ckarta^  cap.  34.  NuUus  or-  /f .  inft.  s%\ 
pietur  out  imprifimetur propter  appellamfxmitue  de  morte  alternts  vid.  Seignioritc 
qu^  viri/uif  which  reflraineth  not  the  fonne  of  the  female.   And  ^  Ware't  cafe, 
there  Scrape  faith,  per  touts  Uferjeantisd^Angleterre^  that  is,  by  ^^'  ^'  *"*•  ^'  • 
all  the  Judges  of  the  coife  in  England^  it  was  awarded,  that  the 
iffue  of  the  female  ihould  have  an  appeale  for  the  death  of  his 
coufin.    But  in  a  libertate  probandd^  the  iffue  of  the  blood  female 
ihall  not  be  received  to  prove  villenage  in  the  iffue  of  the  blood 
male,  for  the  mother  was  difabled  b^  the  common  law,  and  the 
mother  might  be  a  neife  deeuet  trene^  that  is,  of  the  water  and 
whippe  of  three  cords  ^[meaning  fuch  a  bond- woman  as  is  ufed  to 
fervile  workes  and  corre6tion),  and  enfranchifed  by  her  huiband. 
All  which  appeareth  in  the  faid  booke.      And  it  is  holden  in 
17  £•  4. 1.  that  if  a  man  be  flaine  which  hath  no  heire  of  the  part  17  £.  4.  i. 
of  his  father,  that  his  uncle  of  the  part  of  his  mother  fhall  have 
the  appeale,  and  yet  he  mull  of  neceffity  make  his  eonveyance  by 
a  woman.     Vid,  20  H.  6.  fo.  33.  the  queftion  fuddenly  demanded  so  H.  6. 33^^ 

and 

(2)  The  word  h,  to  defcribe  th  dsw/ss^  is  wantmg.    See  ace.  Statb.  Abr. 


Lib.  1.    Cap.  a.         Of  Fee  taile.  Sed.  24, 25. 

and  debated,  tnd  no  confidtratiQii  or  mentioii  had  of  the  faid 
former  judgments  and  authorities.  There  it  is  companMl  to  a  gift 
in  taite  to  a  man  and  to  his  heires  males  of  his  body,  that  the 
heiremale  of  the  daughter  (hall  not  inherit ;  which  hath  no  affini^ 
to  it ;  and  yet  the  authority  of  the  booke  *i8  great,  for  it  is  by  the 
aflent  of  all  the  juftices  of  the  one  bench  and  the  other  in  the  ex* 
(fok,  $17.)        chequer  chamber ;  and  therefore  I  leave  the  learned  and  judicious 

EStwiibi^  reader  to  his  0W08  judgment.  [/]  Vide  Sianford  58.  b.  15  E.  1. 
b.l5£bl     3g4«    If  a  maa  give  mods  to  a  man  and  to  the  heires  males  of  his 

ut  Oraa.  884    i^j  begotten,  remainder  to  him  and  to  his  heires  femalcson  his 

body  begotten,  the  donee  hath  iflue  a  fonne,  who  hadi  iifoe  a 
daaghter,  who  hath  iflue  a  fon,  this  fonne  is  not  inheritable  to 
either  of  bath  thefe  eftales  taile,  becanfe,  ae.Li^krea  faith,  the 
male  muft  make  his  oonTeyaaoe  only  by  males,  and  16  meft  the 
female  by  females.  But  in  this  cafe  the  land  feall  revert  to  the 
donor.  And  therefore  the  iafeft  way,  when  a  man  will  entail  bis 
lands  to  the  heires  males  and  females  of  his  bodie,  is  to  limit  the 
firft  eflate  to  him  and  the  heires  males  of  his  body,  the  remainder 
to  him  and  to  the  heires  of  his  body,  and  then  all  his  iflues  what- 
ibefer  are  inheritable.  But  K  A.  hath  iffue  a  lonne  and  a  daughter 
aiiddieth,  and  the  fonne  hath  iflue  a  daughter  anddieth,  and  a 
leafe  for  life  is  made,  the  remainder  to  the  hsirss  feoaales  of  the 
body  of  A. ;  in  t^is  cafe  the  daughter  of  A.  ihaH  not  take  C9^fd 

(Hob.  31.)         9«dy«frd.    But  albeit  the  daughter  of  the  fon  maketh  her  con* 

veyance  by  aniale»  the fhall  take  an  eftate  taile  by  purehafe,  for 
ihe  is  heire  and  a  female :  but  if  lands  be  devifed  to  one  for  life, 

ii  H.  6.  IS.        ^«  remainder  to  the  next  heire  male  of  A.  in  taile,  and  B.  hath 

9  H.  6.  S5.         Iflue  two  denghters,  and  each  of  them  hath  iflue  a  fonne,'  and  the 

father  and  daughters  die,  feme  fifty  this  remainder  is  void  for  the 
uncertainty ;  fome  fay  that  the  eideft  #iall  take  it,  beeauie  he  is 
worthieft ;  and  others  fay  that  both  of  them  ihall  tak^,  for  that 
they  both  make  bat  one  heire  (1).  If  lands  be  gi^en  to  a  men  and 
to  the  heires  males  or  females  of  his  body,  he  hath  an  eftate  m 
generall  taile  in  him. 


Seft.  25. 

JPN  mefme  k  manner  efij  bm  tene^  T  N  the  fame  manner  it  is^  where 
^^  mentsfont  done  a  urn  home  et  a        lands  are  given  to  a  man  and  his 

fa  feme,  et  a  hs  heires  males  4t  lour  wtfe^  and  to  the  heires  males  df  their 

deux  corps  engendres,  i^c.  two  bodies  begotten,  &Lc. 

II E. S.  Forme-   ^  ^UN  home^  et  afafemer   But  what  if  tenemenu  be  given 
don  so.  a         to  a  man,  and  to  a  woman  being  not  his  wife,  and  to  the 

(Anttt  SO.  b.)      heires  males  of  their  two  bodies  ?  They  have  alfo  an  eftate  taile, 

atbeit  they  be  not  married  at  that  time  (a)^  And  fo  it  is,  if  lands 
be  given  to  a  man  which  hath  a  wife«  and  to  a  woman  which  hath 
fKiKYfriA  *  hufband,  and  the  heires  of  their  two  bodies;  they  have  prefently 
l?Ca. Diioik  ^  ^**  ^^»  [«]  ^<>r  ^«  poffibiUty  that  they  may  marry. 
Frein't  cafe.  But  if  laods  be  given  to  two  huAands  and  their  wives,  and  to  the 
io.  AIT.  p.  IS.  heires 

OVJW.  hie  fol.  la  h.  Hmrfur's  cafi,  (a)  [Sec  Note  147.] 


Lib,  I.  Of  Fee  taile.  .Se6k*  66,  27,  28^ 

Ireires  of  th^ir  bodies  begotten,  [n]  they  (hall  tak^  a  joint  eftatc  for  [»]  24  e.  5. 
fife  and  federal  inheritances,  viz.  the  one  hufbaod  and  kis  wiie  the  29.  a. 
one  xnoity,  and  the  other  huihand  and  wife  the  other  moity,  and  (^y*^*) 
no  crofie  remainder  or  other  poflibility  (hall  be  allowed  by  law, 
where  it  is  once  fettled  aud  has  taken  effed.     But  if  lands  be  given 
to  a  man  and  two  wnmen^  and  the  heires  of  their  bodies  begotten. 
To]  in  this  cafe  they  have  a  joynt  edate  for  life  and  every  of  them  a  [o]  7  H.  4.  t6j 
ieverall  inheritance,  becaufe  they  cannot  have  one  iffue  of  their  bo-  16  E-  3.  78.    » 
^es,  neither  ftiall  there  be  by  any  conftru^ion  a  poffibility  upon  a  J^^ Elk^i/''* ^^ 
poiHbility  (3),  viz.  that  he  Aiall  marry  the  one  firil  and  then  the  326. 
other  (4).    And  the  fame  law  it  is,  [p]  when  land  is  given  to  two  rpl44  e.  3.  tit- 
men  and  one  woman,  and  to  the  heires  of  their  bodies  begotten.        Taile  13. 


[26.  a.]  Se<a*  26,  27. 

a6)  27.    Tbefe  t\to  Sections  need  no  explanatioin  at  tfU. 

TTEM^fi  tenements  Jaient  dones  a  i\  LSO,  if  tenements  be  given  to 

un  home  el  a  fa  feme,  et  a  lee  "^  a  man  and  to  his  wife,  and  to 

heires  del  corps  del  home  engendres,  the  heires  of  the  bodie  of  the  man* 

en  ceo  cafe  le  baron  ad  ejlate  en  le  in  this  cafe  the  hufband  hath  aa 

taile  generally   et  la  feme  forfque  eftate  in  generali  taile^  and  the  wife 

eftate  pur  terme  de  vie^  but  aa  eftiette  for  terme  of  life^ 

TTEM,  fi  terresfoient  dones  a  le  A  LSO,  if  lands  be  given  to  the 

baron  etfafeine,  et  a  les  heires  le  "^  huiband  and  wife,  and  to  thcf 

baron  queux  ilengendra  de  corps  fa  heires  of  the  hulband   which   he 

feme,  en  ceo  cafe  le  baron  ad  eftate  en  fllall  beget  on  the  body  of  his  wife, 

le  taile  fpeciall,  et  la  feme  forfque  in  this  cafe  the  hufband  bath  aa 

pur  terme  de  vie,  eftate  in  efpectall  taile^  and  the  wife 

but  an  eftafke  for  life. 

Sed.  28. 

"PT  file  done  fait  fait  al  baron  et  AND  if  the  gifl  fee  made  to  the 

•^^  a  fa  feme,  et  a  les  heires  la  feme  "^^  hulband  and  to  his  wife,  and  to 

de  fa  corps  per  le  baron  engendres,  the  heires  of  the  bo<ly  of  the  wife 

donque  la  feme  ad  eftate  en  efpecial  by  th#  hufband  begotten,  there  the 

idile,  et  le  baron  forfque  pur  terme  wife  hath  an.eflate  in  fpeciall  taile, 

de  vie  (1).  Mesji  terresfont  dones  a  and  the  hufband  but  tor  terme  of 

le  baron  et  a  la  feme,  et  a  les  heires  life.    But  if  lands  be  given  to  the 

que  le  baron  engendra  de  corps  la  hufband  and  the  wife,  and  to  the 

,  feme,  en  ceo  cafe  ambideux  out  ejiate  heires  which  tiie  hufband  fliaU  beget 

en  ^Q, 

[a6.  a.] 

(5)  As  to  the  do6lrine  of  not  allowing  (i)  [Ste  Note  t49,} 

poilibility  on  a  poffibility,  fee  poft.  i%i^. 
(4)  [Sec  Note  148.] 

Vol,  L  O  T- 


"t. 


Hb.  1 .    Cap.  2.       Of  Fe*  taite.  Se<a.  es,  i 

«n  fa  tai/Cf  pur  C40  gv€  e^ft  parot  ci>  the  body  oPth^  wife,  in  tbiscafi| 
(heires)  nVy!  limif  a  i^un  plui$  que  both  of  them  have  an  eflate  tai'le, 
a-fauier  (2),  becanfe  this  word  (heires)  is  not  li-' 

iDited  to  the  one  more  than  to  tbe 

other. 

HrH.fl.  75  t.  ^  JOfSlBBS/^'  This  Tvord  fkeiresj  19  nomen  operaiirum.  T<| 
BfpJft.W'X  ^-^  which  of  the  do(^e«6  it  is  limited,  it  creaieth  the  eft  ate  tailr; 

^jijf   T^      ^       ftp"  %  ^ 

Tbile  ?5     '  ^"*  ^^  ^^  incline  no  mo.r«  to  the  one  than  to  the  other,  then  both! 

S  E.  3.  S2.  doc  rake,  as  here  Littleton  putteth  the  cafe.     And  thwewitli  ac- 

f  J- .  S.  4.1.  cordeth  the  cafe  of  [7]  3  E.  3.  where  it  appeareth,  qifbd  RoberfuM 

5  K.  5.  i9.  b.  rfe  $,  dcdit  Johajuni  de  Piparijs  et  MetildcB  vxari  fjvs,  et  hcrredibvs 

f  1^  3  43  ^i/o*  idtm  Johannes  de  corpare  ipjius  Matilda  procrear ft,  SfC.  and 

li  H.  4.  1.  ^^*'  adjudged  to  be  an  eftaie  in  efiieciall  taile  in  Ihem  both,  becaufe 

fo]  3  £.3.  33.  ^^^  eflate  is  equally  tailed  to  the  heires  of  the  baron  as  to  the  heires 

Jl  E  .s.  43.  of  the  wife.     (3)  If  lands  be  given  to  the  hufban«l  and  the  wife» 

J9  H  6.  75-  and  to  the  heires  of  the  body  of  the  furvivour,  the  cift  is  good,  and 

6*^0^  l^Q  ^^*  furvivour  (hall  hay©  an  eftate  in  taile  general!,  but  the  eftate 

(\%i'(\  85 S  ^^^^*  vefieth  not  till  there  be  a  furvivour.    And  hereby  it  appeareth 

Fri  ^6  E  3  ^^^  ^^^^  a  gift  made  to  a  man  and  to  the  heires  of  his  body,  is  as 

krlefe  377.  good, as  to  ki$  heires  of  his  body.  ^ 

Seel.  29.  faa.  bj 

TTEMf  fi  ierre  fait  done  a  vn     A  LSO,  if  land  be  given  to  a  man 

'  ^    home  ei  a  fcs  heires,  que  il  en-    "^^  aiid  to  his   heires,  which   be 

Bend)  a  de  corps  fa  feme,  en  ceo  cafe    fliall  beget  on  the  body  of  his  wife, 

te  ba)onad  ejlale  en  efpecial  taile^et    in  thitt  cafe,  the  hun)and  hath  an 

la  feme  nad  item.  eilate  in  fpeciall  taile,  and  the  wife 

hath  nothing. 

fO  H.  6.  36.  ^f '^ HIS  is  evident  by  that  which  hath  been  faid,  and  needeth  no 
M  1.  Co.  fol.  •*  explanation.  But  it  hath  beene  faid,  [a]  that  if  a  man  give 
140.  b.  *  land  to  another  and  to  his  heires  of  the  body  of  fuch  a  woman 
Cliudlrigrh's  lawfully  begotten,  that'this  is  no  eftate  taile  for  the  uncertainty 
c^fi- udjudM,  i,y  whom  the  heires  (hall  be  begotten,  for  that  the  brother  of  the 
'  *^        donee  or  other  coufin  may  have  iflue  by  the  woman,  which  may  be  ' 

heire  to  the  donee,  and  eliates  in  taile  muft  be  certaine.  Thereforfe 
our  author  to  make  it  plaiue  in  all  his  cafes  added  to  Ihefe  woixis 
"  (his  heires)  which  he  fliall  ingender.  But  that  opinion  is,  fincc  our 
author  wrote,  over-ruled,  and  that  eUa.e  adjudged  to  be  an  eftate 
taile,  and  begotten  fhaU  be  neccfiarily  intended  begotten  by  the 
donee  (i)» 

Sed.  30. 

TTEMy  fi  home  ad  iffue  fits,  et  A  LSO,  if  a  man  hath  iffuea  fonne 

devie,  et  terre  efi  done  alfits,  et  a  "^  and  dyeth,  and  land  is  given  to- 

les  heires  de  corps  fon pier  engendres,  the  fbnne,  and  to  the  heires  of  the 

^  ceo  eji  bone  taile,  et  uncore  le  pier  body  of  his  father  begotten,  this  is 

fuit  a  good 

<2)   Et  Us  ouHt  m  M  cafe  del  gflate,  (3)  [Sec  Note  150.] 
Jirom€  terrfic  furent  doncK  a  iux  et  a  U% 

beirei  de  kurdeux  c^rpi  ing€ndte%*  L«  and  [26.  b.] 

M.  (i)  [Sec  Note  15^.] 


Lib.  1-  Of  Fee  taile.    '  Sed.  30. 

1         Jmt  ntori  al  temps  ^de  la  done.     Ei    a  good  entaile,  and  yet  the  father  wbs 

mults auten  eftates  tti  tai/e  y  font  per    dead  at  the  time  of  the  gilt.    And 

ie  equitie  del  dit  ejiatute,  que  icy  ne    there  be  many  other  eftates  in  the 

foiit fpeeifies.  taile,  by  the  equity  of  the  faid  fta- 

tute,  ivhich  be  not  here  fpecitied. 

"    QI  home  ad  iffnefits  et  devie,  S^q^    John  de  Mandevile  by  his  (Antceo.  b.) 

wife  Roberge  had  ifliic  Robert  ond Maude,     Michael  de  More- 
vill  gave  certaine  lands  to  Roberge  and   to  the  Lei  res  of  John  17  E.  2.  Ta*Ie 
Mandevilie  her  late  hulband  on  her  body  begotten,  and  it  was  ad-  ^^' ^  E.  S.  i. 
fudged  that  Roberge  had  an  eftate  but  for  life,  and  the  fee  taile  veiled  4^and'''*  Ph 
,  in  Robert  (heires  of  the  body  of  his  father  being  a  good  name  of  and  Mar.  Dier. 
purcbafe),  alid  that  when  he  dyed  without  ilTue,  Maude  thedaugh-   156.  1«  H.4.1! 
ter  was  tenant  in  taile  as  heire  of  the  body  of  her  father,  perjormam  15  ff.  7. 10. 
do/iH^y,  and  the  formedon  which  flic  brought  fuppoled,  quhd  poft  t?'?^',^' ^*il' 
mortem  prce/atce  Robergia:  et  RobertiJiUi  et  hcercdis  ipjivs  Johannis  ^  knu  "sSi-S 
Mandercille  et  hatred'  ipjius  Johannis  de  prxjatd  Robergid  per  proefa" 
titJ^  Johannem  procreaV  prcejaf  MatddteJiliiJR  prccdiH'  Johannis  de 
prarfntd  Robergid  per  pra^fctum  Johannem  procr eatae  Jorori  et  hatredi 
procdicii  Roberti  de/cendere  debet  per  Jormam  donafionis  prcedilt\  And 
yet  in  truth  the  land  did  not  defcend  unto  her  from  Robert  (3),  but 
becai)fe  Oie  could  have  no  other  writ  it  was  adjudged  to  be  good. 
In  which  cafe  it  is  to  be  obferved,  that  albeit  Robert  being  heire  (Poft.  220.) 
took  an  eftate  taile  by  purchafe,  and  the  daughter  was  no  heire  of 
his  body  at  the  time  of  the  gift,  yet  (he  recovered  the  land  per/or^ 
mam  doniy  by  the  name  of  heire  of  the  body  of  her  father,  which 
uotwithitanding  her  brother  was,  and  he  was  capable  at  the  time 
of  the  gift ;  and  therefore  when  the  gift  was  made  (he  tooke  nothing  5  H.  4.  3.  ■. 
hat  in  expedancy,  when  (he  became  heire  perfonnam  doni.     Bat 
where  a  man  by  deede  gave  lands  to  Emme  late  wife  of  John  Maf- 
ter,  habendum  et  tenendum  prctdid^  Emme  et  hxredibus  Johannis 
'Mqfier  de  corpore  ejufdem  Emme  procreai' ;  in  that  cafe  the  fonne  (*•  Ro.  Ahr.  ^, 
*  and  heire  of  John  Majier  begotten  on  the  body  of  Emme  took  no  ^') 

ellate  with  Emme  in  the  lands,  becaufe  he  was  named  after  the 
habendum  (4). 

If  a  man  hath  iifue  two  daughters,  and  dieth  feifed  of  two  acres 
of  land  in  fee  fimple,  anjd  the  one  coparcener  giveth  her  part  to  her 
After,  and  to  the  heires  of  the  body  of  her  father,  in  this  cafe  the 
donee  hath  an  edate  taile  in  the  moity  of  the  donor's  part,  for  the 
doBee  18  not  the  entire  heire,  but  the  donor  is  heire  with  the  donee, 
and  Hie  cannot  give  to  the  heires  of  her  owne  body,  and  the  donee 
hath  the  other  moity  of  her  fitter's  part  for  life.  If  a  nian  hath  if-  (Ant©  24.  fc. 
fue  a  fonne  and  a  daughter,  and  dieth,  and  land  is  given  to  the  ^^-  ^) 
r  ^  1  daughter,  and  to  the  heires  females  of  the  body  of  the  father, 
[27.  a.J  ^Vjg  taketh  but  ofi  eftate  for  life;  becaule  (he  is  not  heire 
female  to  lake  bypurchafe,  as  before  hath  beefi  faid. 

"  El  a  lea  heires  de  corps  fe  pier/'    Theft  words  (les  heires)  are  » 

obfervable  ;  for  if  they  were  (Jes  heires)  it  cleerly  altereth  the  caf<tf. 
And  therefore,  if  lands  be  given  to  the  fonne  and  to  his  heires  of 
the  body  of  his  father,  the  fonne  cannot  take  as  heire  of  the  body  of 

his 

(2)  [See  Note  152.]  (4)  [See  Mote  154.) 

(3)  [Sec  Noto  153.J 


Lib.  1.    Cap.  2.  Of  Fee  taile.  Sed.  31. 

his  father,  hccaufe  the  grant  is  to  him  and  ta  his  heires,  &c.  and 
confequcntly  he  hath  a  fee  fimple  (i).  But  if  there  be  grandfather, 
father  and  fonne,  and  the  father  dieth,  and  lands  be  given  to  the 
fonne,  and  to  the  heires  of  the  bocKr  of  the  grandfather,  this  is  a 

(Ante  «0.  b.       g<^«d  eflate  taile  in  the  fonne ;  fo  as  Littleton  did  put  his  cafe  of  th« 

Pod.  '^^0.  a.)     father  but  for  an  example  (2). 

"  Et  mults  autert  elates  en  le  tailc  yfont,  SfC.**    This  nccdetb 
no  explanation. 

Sc6l.  31.  ^ 

A/f^S  fi  home  dome  terns  ou  te-  "R  UT  if  a  man  give  lands  or  tene- 

i     "^   nemenU  a  uh  auter,  a  aver  et  '^  men  is  to  another,  to  have  and 

tener  a  Iwf  et  a  lis  heires  niales^  ou  a  to  hold  to  him  and  to  his  heires 

Jes  heires  females  J  il,  a  que  tiet  done  males,  or  to  his  heires  females,  he,  to 

efi  fait,  ad  fee  Jimple,  pur  teo  que  whom  fuch  a  gift  is  made,  liath  a  fee 

fie^  my  limit  per  ie  douct  de  quel  fimple,  becaufe  it  is  not  limited  by 

corps  riffiie  male  on  female  iljera,  et  the  gift,  of  what  bodie  the  iffue  male 

ijfint  ne  poit  en  afcun  matter  ejlre  or  female  fliall  be,  and  fo  it  cannot 

prife  per  Ceauitie  del  dit  ejiatute,  et  in  any  wife  be  taken  by  the  ecjuitie 

pur  ceo  il  aa  fee  fimple,  of  the  faid  fiatute,  and  therefore  he 

bath  a  fee  limple. 

"   J^ERRES  ou  tenements,''    This  rule  extendcth  but  to  lands 
or  tenements,  and  not  to  the  inheritance  that  noblemen  and 
(Ante  18.  b.       gentlemen  have  in  their  armories  or  amies.     For  where  the  noble- , 
'  Poft.  6ft.  b.)    '  man  or  gentleman  hath  a  foe  limple  in  his  armories  or  armes,  yet 

is  the  fame  defcendible  to- the  heires  males  lineal!  or  collaterall. 
For  albeit  a  female  be  heire  at  the  common  law,  yet  the  (hield,  ar- 
mories and  armes  dcfctnd  unto  them  that  are  able  to  beare  them 
(farre  exceeding  the  nature  of  Gavelkind,  but  with  feveral  dif- 
ferences). And  all  the  females  of  that  family  in  refpert  that  they  be 
of  the  fame  blood,  may  in  a  lofenge  or  under  a  curtainc  manifell  of 
what  family  they  be  by  exprelfing  the  armories  and  armes  belonging 
to  that  family,  and  the  huibands  of  them  may  impale  them  or 
18  H.  8.  tit.        quarter  them  with  their  owne  as  the  cafe  ihall  require.     And  for 
Pa(tnts.Br.l04.  diftinclion  and  better  explanation  hereof:  If  the  king  by  his  letters 
46*  b.  Mo  4^4    P^^^Q^^  giveth  lands  or  tenements  to  a  man,  and  to  his  heires  males, 
Cro.  kiiz.  478.)   ^^^  grant  is  void,  for  that  the  king  is  deceived  in  his  grant,  in  as 
jnuch  as  there  can  be  no  fuch  inheritance  of  lands  or  tenements  as 
the  king  intended  to  grant.     But  if  the  king  for  reward  of  fervice 
granteth  armories  or  armes  to  a  man  and  to  his  lioircs  niale:>  with- 
tf  H.  8.  27.        out  faying  (of  the  body)^  this  is  good,  and,  a»  hath  been  laid,  they 

ihall  defcend  accordingly  (3). 

If 

(1)  [Sec  Note  155.]  p.  140.  b.    See  alfo  on  the  fubjcil  of  Arms 

{2)  Vid,  l>f.  24.  247.  174.   157.  394.  in  general,  Dugd.  Ant.  Ufage  in  bearing  of 

ftr  thtform  of  the  morit^     Hal.  MSS.  Arms  and  (everal  pieces  in  Hcarn.  Aiitiq. 

(3)  Sec  fuither  as  to  ihc  ddiccnt  of^rmi^  Dik.  2d  ed.v  vol.  |.    ' 


Lib.  '1 .  Of  Fee  taile.  Sed.  5 1 . 

If  a  man  by  iii»  lafl  will  devife  lands  or  tenements  to  a  man  and 
to  his  faeires  males,  this  by  conftrudion  of  law  is  an  eflate  taile, 
the  law  fupplying  thefe  words  (of  his  bodie)  (4).  Vide  the  Prince's 
[/]  cfife,  where  it  appcareth  that  an  ad  of  parliament  may  limit  an .[/]  8.C0.1.  The 
inheritance  of  lands  or  tenements,  otherwife  than  common  law  Prince's  cafe, 
would  doe,  and  create  a  new  eftate  of  inheritance,  and  many  au-  V^  ^-  ^*  "*'      • 
thorities  in  law  there  cited  worthy  of  note  and  obfervation.     Rot,  g^  ^  «'  :i 
Parliam.  anno  1  £.  4.  nit,  26,  (5).     The  [u]  duchie  of  Lancq/ler  9  h.  g.  25. 
is  entailed  to  king  Edward  the  fourth  and  his  heires  kings  of  Eng-  9  &  4.  15. 
land.     And  king  Henry  the  fixt  did  by  his  letters  patents  ^rant  !•  Marie  Dier 
Jokafinijilio  Johannis  Talbot^  quod  ipfe  et  haredesfui  domini  mane-  ?^*  ^    ^^  x 
rif  de  Kingflon  Lijle  in  coniitatu  Berk,  ex  nunc  dwnini  et  baronesde  [«]  Perlitera* 
Ijijle  nobiles  et  procercs  rcgni  habeantur^  tmeantur^  et  reputenfyr,  patentes  autho- 
4'C-    By  this  he  had  a  fee  finiple  qualified  in  the  dignity  (6).    2  H,  5.  "tate  parlia- 
fol-  1.    A  grant  was  made  to  a  man,  and  to  his  heires  tenants  of  ™®°i»' 
the  manor  of  Dale  (7)<     A  man  feifed  of  lands  in  Gavelkind  gives  (3.  Co.  <B0,  ci.) 
or  devifes  the  fame  to  a  man  and  to  his  eldeil  heires.     He  cannot 
hereby  alter  the  cuftomary  inheritance,  but  as  in  the  cafe  of  our 

f27    b  1  ^^^^^9  "'  '*^*  wc^is  valcat,  the  law  reje<^et})  (males),  fojn  Mich.  J6.&27. 

I-    '  •      •-»  this  cafe  the  law  rejefteth  this  adjedive  (eldelt).     And  fo  it  Eli«.  in  Com. 
is  if  lands  be  given  to  a  man,  and   to  the  eldeil  heires  females  of  ^»'»co-  l^onard 
his  body,  yet  all  the  daughters  fliall  inherit,  as  it  hath  been  re-  ^»«»»ce  »<^*f«- 
fohed. 

"  Et  ijfiut  ne  poet  ejlre  prifeper  feqvitie  dcldit  Jlatute,  SfC,"     For 
it  is  a  certkine  rule  in  law,  that  in  every  eflate  iu  taile  within  the 
iaid  flatute,  it  mull  be  limited  either  by  expreffe  words  or  by  words  [i]  i8.Afl*.  p.  5. 
equipollent  of  what  body  the  heire  inheritable  (hall  iHTue.    And  it  18  £.  3. 46. 6. 
was  [x]  adjudged  in  parliament,  that  where  lands  were  given  to  a  (^°^/** '"  ^® 
inai>,  and  lo  his  heires  males,  that  this  was  a  fee  fimple,  and  that  as  g^l  2a  2 
Well  the  heires  females  as  heires  males  fliould  inherit,  for  the  grant  g^  Co.  Vol.  1.   * 
of  a  fubjed  Ihall  be  taken  moil  ilron^Iy  againft  himfelfe.  thePrince'scafe. 

Ancient  tenures 

"  Et  pur  cet}  il  ad  fte  Jimple,"     Litileton*^  reafon  being  fhortly  ^"^'  ^' 
colleded  is  this.     Whofoever  hath  an  eftate  of  inheritance,   hath 
either  a  fee  fimple  or  a  fee  taile ;  but  where  lands  be  given  to  a  man 
and  his  heires  males,  he  hath  no  eftate  taile,  and  therefore  he  hath 
a  fee  fimple. 

What  a^ti^ms  tenant  in  tnile  may  have  and  cannot  have,  vide 
Sedt,  595.  What  great  alterations  have  been  made  fince  Littleton 
wrote  concerning  not  only  leafes  to  be  made  by  tenant  in  taile,  but 
barres  alfo  oftlje  ellute  taile  itlclie  by'forceoicertaine  a^^s  of  par- 
liament made  fmce  Littletons  time,  you  (hall  read  Sedl.  56.  and 
708.(1). 

(4)  Dj.  1 16.    Hal.  MSS,-^Sec  further  i*  b.  and  the  books  cited  in  n.  5.  there, 
lonl  OUuiltone's  cafe,  3.  Salk.  336.  and 

1 1.  Mod-  i8g.    See  S.  C.  cited  2.  P.  Wms.  [tj.  b.] 

2.  and  in  Via.  Abr.  Dtvife  U.  b.  pi.  2.  in  (1)  By  whatafts  tenant  in  tail  may  pre- 

marj;.                                                            *  judice  his  ifTue  or  thofe  in  remainder  or  re- 

il )  ( See  Note  156.]  verfion  without  fine  or  recovery,  and  where 

6)  [See  Note  157.]  his  adts  fhall  not  afFeA  them,  fee  Vin.  Ab« 

(7}  See  fiirther  a;>  to  a  qualified  fee  ante  Eftate  F.  a.  to  I.  a*  and  l^t^le  P.  Ei  F* 


O3  ClIAP. 
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Lib.  1.     Cap.  3/     Of  Tenant  in  taile,  &c.        Seft.  3L\ 

Chap-  3.     Seft.  32. 
Tenant  in  Taile  apres  Toffibilitie  d'JJfue  extinSt. 

fRNAyT  en  fee  taile  apres  pnJIU  ''PES  ANT  in  fee  taile  after  pof- 

•*     bilitie  d'ijjae extinct  c/i,  hu  tnie-  iibility  of  iifue  extinct  is,  v\lieie 

mc?i(s  fa/it  dones  a  vn  home  et  aja  tenen^ents  are  given  to  a  man  and 

feme  en  efpeciall  Uulvy  Ji  fun  de  eux  to  his  wife  m  efpeciall  taile,  if  one  of 

devi/  fails  i'fuey  celuy  que  furvefquiji  them  die  without  iffue,  the  iurvivor 

cfl^tcmut  en  taile  apres  pofiibiliiie  is  tenant  in  laile  after  j. oil ibiiily  of 

(filfue  extiu6L    Et  s'ili  avoient  HfuCf  IHue  extindl.  And  if  they  have  iHiic, 

et  run  deviey  coment  que  durant  la  and  the  one  die,  albeit  that  durii^^ 

vie  Ciff'uey  cchn/  que  furvflijuift  tie  the  life  of  the  iH'ue,  the  furvivorihyll 

ferra  dit  tenant  en  taile  aptes  pojji-  not  be  faid  tenant^in  tiiile  after  pof- 

bilitie  d'ijjiie  extin8\  uncorefi  tijj'ne  fibilitie  of  idue  extin6l;  yet  if  the 

devyfam  i(j'ue,  ijint  que  nefoit  ajcun  iflue  die  without  ifliie,  fo  as  there  be 

iJJ'ue  en  vie  que  poit  enkeriter  per  not  any  illue  alive  which  may  in- 

force  de  le  taile,  donque  celmj  que  hei  it  by  force  of  the  taile,  then  the 

furvepjuiji  de  les  donees  ejl  tenant  en  fqrviving  party  of  the  donees  is  te- 

Ve  taile^  apres  poffibilitie  dijfue  ex-  nant  in  taile,  after  poffibiiitie  of  if- 

tind\  fue  extiniSt. 

(Dr.  and  Stud.  T ITTLETOK  having  fpoken  of  eftates  of  inheritance,  viz.  fee 

b.  2.  c.  1.)  -*-'  fimple  and  fee  taile,  now  he  treateth  ef  tenants  of  freehold 

tanti^m,  that  is,  for  te»"me  of  life,  and  therein  firll  of  tenant  in  taile 
after  pollibility  of  iflue  extintH ;  and  he  giveth  unto  him  the  firll 

(4.  Co.  6S.  place,  becaufe  ibis  tenant  hath  eight  qualities  and  priviledges  which 

l.Ro.Abr.S96.)  ^^^^^^^  j^  ^^'i^  himfelfe  hath,  and  which  leflee  for  life  haih  not  [(?.] 

[«!  Temps  &.  1,  ^g  grft^  }^g  is  difjiuniihable  for  walle  (2).     Secondly,  he  fluill  not  be 

Se.  3   16  compelled  to  attorne.  Thirdly,  he  fliall  not  have  ayde  of  him  in  the 

31  %,  S.  aid  35.  rcverfion.  Fourthly,  upon  his  alienatipn,  no  writ  of  entric  in  cnnftmdi 

42  E.  3.  22.  cajU  lyeth.     Fifthly,  after  his  death  no  writ  of  inti^ufion  doth  lie. 

43  E.  3.  1.  Sixtly,  be  may  joine  the  miie  in  a  writ  of  right,  in  a  fpf»ciull  man- 
es F  3  96  ^^^'  ^^^'^"^^ly>  i"  ^  pnecipe  brought  by  him  he  fliall  not  iianje 
46E.3'l3.$J7.  himfelfe  tenant  for  life.  Eightly,  in  a  pr(Pa/7c  brought  (Cro.  Elit  671) 
t  II.  4.  17.  a|:,.-dn(l  him  h^  Hiall  not  be  named  barely  tenant  for  lile.  '' 
7  H  .4.  10.  And  yet  he  hath  tour  other  qualities,  which  are  not  agreeable  r^o  -^  -i 
11  H.  4.  15.  to  an  efiatc  in  taile,  but  to  a  bare  leflee  for  life,  [b]  (i)  Firft,  J-^^'  ^'i 
10  i:  6   1^  ^^  '*^  niaketh  a  feoffment  in  fee,  this  is  a  forfeiture  of  his  eftate  (2). 

-  26  n.6. -uid  77.  Second!}',  if  an  eftate  in  fee,  or  in  fee  taile,  in  reverfion,  or  re- 
3  E.  4.  11.  muinder,  dclcend  or  come  to  this  tenant,  his  eftate  is  drowned,  and 
13  E.  2  x\iQ  fgo  or  fiic  taile  executed.  Thirdly,  he  in  the  reverfion  or  re- 
Fitr^^Nb'" 203  n^^i»der  fhall  be  received  upon  his  default,  as  well  'as  upon  bare  te- 
le wes  Bowies*  nant  for  life  (:^).  Fourthly,  an  exchange  between  a  bare  tenant 
cafe,  11.  Co.  for  life  and  him  is  good,^  lor  their  eftates  in  refped  of  their  quan- 

f')i-  ^-  tity  are  equal ;  fo  as  the  diflerence  ftandeth  in  the  quality,  and  not 

r/i]  13.E.  Entrc  -  in 

tofig.  56. 

45  E.  3.  22.  n  E.  3.  96.  97.  AlT.  p.  60.  F.  N.  B.  169.  32  E.  5,  tit.  ag.  55.  55  E.  3.  4, 
9  E.  4.  17.  2  R.  2.  relceit  147.  41  E,  3.  12.  20  E.  3.  refceit.  38  E.  3.  33.  Lewes  Bowles* 
cafe  ubi  fupra." 

(2)  [See  Note  ic8.]  (2)    So  if  be  miffUads^  39  E.  3.   16. 

HaJ.  MSS. 
[28,  a.J  '  (3)  28  E.  3.  96.  '  Contra  at  to  receipt 

(0  43-  4f'  H'    Hal.  MSS.  Hai.  M6S. 


V 


I.  or  Tenant  in  taile,  fire, 

in  the  quiititi^  of  the  etiate.    And  as  an  eOate  taiie  wafi  originally 

carved  out  of  a  fee  fimple,  fo  is  the  ef late  of  this  tenutil  out  of  an 

rftate  in  efpeCiall  tatle.    And  he  is  called  tenant  in  taile  after  pollj^ 

bill  tie  of  itiue  extindy  becattfe  by  no  poflibility  he  can  Lave  any  iU 

foe  inheritable  to  the  fame  eftate  taik.  But  if  a  man  gi\eth  land  to 

a  mail  and  his  wife,  and  tu  the  heires  of  their  two  bodies,  uit\  they 

live  till  each  of  them  bean  hundred  ye^res  old,  aud  have  no  iil'up,  ya( 

du  they  cohtinue  tenant  in  taile^  for  that  the  law  feelh  no  inri^jlliti" 

litk)  of  having  children.     But  when  a  man  and  his  wife  he  tenant 

in  efpeciall  taile,  and  the  wife  dieth  without  iO'ue,  th^rc  the  law 

feelh  an  apparent  impoflibihty  that  any  iHue  that  the  hu(baud  can 

buve  by  anv  other  wile  (hould  inherit  this  efiate.    And  let  this  ie« 

niuit  keep  his  efiate,  for  ha  hath  thefe  priviledges  in  reJfiect  of  the 

privity  of  his  eiiaie,  and  of  the  inheritance  that  was  oiice  in  him. 

[c]  For  in  the  cafe  of  Evens  i^),  Mich,  28  &  4g  Eiiz,  it  whs  ad-  M  H.  Co.  fol 

judged,  that  where  tenant  in  taiie  after  poflibiliiy  of  iflue  extinct  ^^'  .H**"- 

granted  over  his  eftate  to  another,  ihat  his  grantee  was  compelled  /p,*v**3i^^*f* 

to  attome  in  a  quid  juris  cUtmat  (5),  as  a  bare  tenant  for  life,  and  </?  H.  6.  tit. 

fo  be  named  in  the  writ ;  for  by  the  allignement  the  privity  of  aid.  St^tlinm. 

the  efhtte  being  altered,  the  priviledge  was  gone ;  and  this  judge-  ^'^  ^-  ^'  ^-^ 

naent  was  affirmed  in  a  writ  of  error,  and  herewith  agreetfa  37  U*  6.  ^7  h.  6.  tit.  aid 

tit.  Aid.    Utatkttm  29  £.3,  1.  b-  (6).  t9  £•  i  1!  b/ 

Se6i  33. 

TTEM,  fi  tenements  Jont  dones  a  A  LSO,  if  tenements  be  given  io  a 

nn  home  et  ajes  hetrea  que  il  en^  man  and  to  his  heires  which  he 

gendra  de  corps  jafemey  en  cejl  cas  la  fliall  beget  on  the  bodie  of  his  wife, 

feme  nad  ryen  en  ies  tenements,  et  le  in  this  cafe  the  wife  hath  nothing  \\i 

iaron  ejlfeijie  come  donee  en  fpeciall  the  tenements,  and  the  huiband  is 

taiie.    Et  en  ceo  cas,  Ji  la  feme  devy  felled  as  donoe  in  efpeciall  taiie. 

fans  iffue  de  fon^^orps  engend res  per  And   in   this  cafe,  if  the  wife  die 

fon  baron,  donques  le  baron  eji  tenant  without  iflue  of  her  body  beirotten 

en  taiie  apres  pojjibihty  dijjue  ex-  by  her  huiband,  then  the  ituiband 

tin6L,  u  tenant  in  taiie  after  poilibility  pi 

iii'ue  extin<5l. 

**    C7  la  feme  devie  fans  iffiie**    So  as  the  eOate  of  this  tenancy  Lr^cjrowW 
muft  be  altered  by  the  adl  of  Ood,  and  that  by  d^uig  without  cufr,  11.  Ca. 
iffue ;  for  if  a  leotfment  in  fee  be  made  to  the  ufe  of  a  man  and  his  *°'-  ^^- 
wife  for  tearmeof  their  hve^  and  alter  to  the  i^fe  of  their  next  illbe  ^^^q'' «  c;^J,',d 
male  to  be  begotten  in  tailc,  and  after  to  the  ufe  of  the  hud  and  383]  3}<7 
and  wife,  and  of  the  heiies  of  their  two  bodies  begotten,  the)    Cro.  £iiz.  315. 
having  no  iflue  male  at  that  time ;  in  this'  cale  the  huiband  and  t.  Co.  76. 

(4)  Af.  26.  27.  £/«.  B.  R.  Lew,    T.  29.  (5)  28  6.  3.  96.  Granite  has  tht  pri<vU 

Elisc   Ciencb,   88.    E'uanf   and  Apricbard,  Uge,  Ha).  MSS.    Btit  le-  tlie  reafons  for 

Hal.  MSS.    Sec  Aprice*8  cale,  2.  Leon.  40.  the  judgment  cited  by  lord  Coke  in  thf 

3/Leom  241.  which  feems  to  be  the  cife  books  cited  in  note  4. 

rettrred  to  by  lord  Coke  and  lord  H«lo.  (6)  Quaere  if  pumJbabU  for 'Mafi^,  Ha? 

'f  he  anonymous  cnfe  in  i«  Leon.  290.  and  MbS.    bee  2.  Init.  302t 
3.  Leon.  121.  fcex&s  alfo  to  be  the  fame 
caie. 

G4 


1^    Cap,  3.      Of  Tenant  in  taile,  &g.        Se<9;.  54. 

wife  are  tenants  in  fpeciall  taile  executed  (7)^  and  after  they  have 
iflue  a  fonne,  in  this  cafe  they  are  become  tenatits  for  li&,  the  re- 
mainder to  the  fonnein  taile,  the  remainder  to  them.in  fpeciall  taile 
(8) ;  for  albeit  their  eftate  taile  is  tarfaed  to  an  eftate  for  life,  yet 
they  have  but  a  bare  eftate  for  life ;  but  \£  the  iffue  die,  and  the 
hufband  die  having  no  other  iffue,  and  then  the  fonne  die  without 
iifue,  the  wife  fhall  have  the  priviledges  belonging  to  a  tenant  in 
taile  after  poiTibility  of  iffue  extind,  as  it  appeareth  in  Lewes  Boulc;/ 
cafe  vbifuproy  where  it  is  faid,  that  the  flate  of  this  tenant  muft 
7H.4. 16.  be  created  by  the  aft  of  God,  and  not  by  limitation  of  tbe  party, 
8E.  i- AfT.  415.  ejp  di/pqfiHone  legis^  and  not  ex  prorifione  hominis  [d].  If  land  be 
19  Aff  ^^  i  given  to  a  man  and  to  his  wife,  and  to  the  heires  of  their  two  bo* 
13  E.  3.  *  ^^^y  *"^  ^^^^^  ^^y  *'"*  divorced  caufd  prcecantra^us,  or  cotifangui- 
AiT  91.  in  fme.  tiitatis^  or  qffinitatit^  their  eflate  of  inheritance  is  turned  to  a  joint 
<9.Co.i40,i4l.  eflate  for  life ;  and  albeit  they  had  once  an  inheritance  in  them,  yet 
7.  Co.  43.  b.  gj^  jjj^f  the  eflate  is  altered  by  their  owne  ad,  and  not  by  the  ai^l  of 
and  4.  Co.  89.)    ^^y  T^z.  by  the  death  of  either  party  without  iflue,  they  are  r    «     l  -i 

not  tenants  in  taile  after  poiTibility  of  iffue  extin6l(i).  Lanric  L^""  "'J 
are  given  to  the  hufhand  and  wife,  and  to  the  heires  of  the  body  of 
(t.  Ro.  Abr.        ^^  hufband,  tbe  remainder  to  the  hulbaiid  and  wife,  and  to  the 
841.)         *        Ijieires  of  dieir  two  bodies  begotten ;  the  huiband  dies  without  iHbe ; 

the  wife  fhall  not  be  tenant  in  taile  after  poflibiliiy,  ior  tbe  re* 
maiuder  in  fpeciall  taile  wa«  utterly  void,  for  that  it  could  nt^ver 
iaike  effed';  for  fo  long  as  the  hufband  fhould  have  iifue,  it  fhould 
inherit  by  force  of  tbe  generall'taile,  and  if  the  hufband  die  withr 
out  iffue,  then  the  fpeciall  eflate  taile  cannot  take  effed,  in  as  much 
^  the  iflue,  which  ^lould  inherit  the  efp6cial},  mufl  be  begotten  by 
tbe  hufband,  and  fo  the  generall,  which  is  larger  and  greater,  hath 
fruflrated  the  efpeciall  which  is  leflfer.  And  the' wife  iu  thut  cafe 
fliall  be  punifhed  for  wafte. 


Se<a,  34. 

rr  nota,  que  fiulpoit  eftre  tenant  AND  note,  that  none  pan  be  te- 

"7^  en  le  taile  apres pqffibtlity  {Tiffhe  '^  nant  in  ttiile  after  poffibility  of 

extin&y  forf^ue  tin  des  donees,  ou/e  iffue  extin<St,  but  one  of  the  donees, 

dqnee  eti  fejpeciflt  faile.  Carle  donee  or  the  donee  in  efpecial  taile.    Foe 

en  general  taile  ne pott  eAre  unque  dit  the  donee  in  general!  taile  cannot 

tenant  en  taUeaprespojfibUitjf  d'ijj'ue  [)e  faid  to  be  tenant  in  taik  aft^i: 

exfinS;  pnr  ceo  que  touts  temps  dw  pofTibility  of  iffue  ex tin(5i;  becaufe 

rant  fa  vie,  il  poit  pef  poffibility  aver  alyvaies  during  his  life,  he  may  by 

ijljue  que  poit  inheriter  per  force  de  jjoflibiiity  have  iffue  which  may  in- 

mefme  le  taite.   JEt  iffint  en  mefme  le  heiit  by  force  of  the  fame  entaile. 

manerel'iffue,  que  e/iheire  ales  donees  And  fo  in  the  fame  manner  the  if- 

€(1  un  efpecial  taile,  nepoit  eftre  dit  fue,  which  is  heir  to  the  donees  in 

tenant  en  taile  apres pojjibilitie  d'i/lue  efpeciall  taile,  cannot  be  tenant  in 

exiindf  CaulE  qua  fupra.  taile  after  pollibility  of  iffue  extindi, 

'          '  fbr  the  realbn  abovefaid. 

Et  An4 


t  » 


(Z)  E^* N®*^  '£9l  l*^-  ^0 

100.' 


(8)1 


8ee  Note  iQo.]  •  (i)  [See  Note  s6i.] 


Lib.  1.        Gf  the  Curtefie  d'Ecgleterre,  SeGt.  35, 

*EtnoiSi^  ^tenant  en  taikaprea  >   And  note^  that  tenant  in  taile  after 

poffibilitie  diffue  extitiQ   ne  Jerra  poffibility  of  ifTue  extindl  (hall  not 

unquepuny  de  waft,  pur  rinhentanct  be  punilbed  of  wafte,  for  the  inhe- 

Suefuit  unfoits  en  luy,  lo  H.  6.  i.  ritance  that  once  yras  in  him,  lo  H^ 

ies  cejtuy  en  le  rcverjion  pott  entrer  6.  i.     But  he  in  tlie  reverfioi^  m^y 

*7/  alien  en  fee,  45  £.  3.  22.  enter  if  he  alien  in  fee,  45  E.  3,  22. 

IF  lands  be  given  to  a  man  with  a  woman^in  frankiparriage,  air 
lieit  the  woman  (which  was  the  caufe  of  the  gift)  dieth  without 
iflue,  yet  the  hu/bajid  Iball  be  tenant  in  tayle  apres  poffibilitie,  6fC. 
for  that  he  and  bis  wife  were  donees  in  efpeciall  taile,  and  fo 
within  the  words  of  Liltkipn,  The  reOdue  of  this  Section  is 
evident 

*  Tbi9^  and  that  which  foliowjs,  is  not  in  the   fird  (2)  edition  (Dr.  sad  Scad, 
(which  I  hazre).     And  therefore  (that   I  may  fpeake  it  once  for  61. 11.  Co.  80.) 
all)»  it  was  wrong  to  the  authonr  to  adde  any  thing  (efpecially  in 
one  context)  to  his  worke. 


[29-  a-]  CuAP.  4.          Curtefie  d^Engleterre.  SeSt.  35. 

y^E  NAN T  per  la  curtefie  d!En-  HPENANT  by  the  curtefie  of  Eng- 

-*    gleterre  eft,  lou  hofneprentfeme  ■*•    land  is^  where  a  man  taketh  a 

feifie  en  fee  fimple  ou  en  fee  taile  wife  feifed  in  tee  fimple  or  in  fee 

generate  ou  feifie  come  keire  ae  le  taile  taile  general!,  or  feifed  as  heir  in  taile 

Jpecial,  et  ad  ifjiie  per  mefme  la  feme  efpeciall,  and  hath  iffue  by  the  fame 

i(Uile  ou  female  oyes  ou  vife  (1),  foit  wife  male  or  female  borne  alive,  al- 

tijjue  apres  mort  ou  en  vie,fi  la  feme  beit  the  iflue  after  dieth  or  liveth» 

devieje  baron  tiendra  later  re  durant  yet  if  the  wife  dies^  the  hnfband 

fa  vieper /a  ley  d^Englfterre^  £}t  eft  lliall  hold  the  land  during  his  life 

appel  tenant  per  le  curtefie  d'Efigte'-  by  the  law  of  England.     And  he  is 

terre,  pUr  ceo  que  ceo  eji  ufe  en  nul  called   tenant    by   the  curtefie  of 

atiter  realmeforfque  tantfolement  en  England,  becauie  this  is  ufed  in  no 

Engleterre.  other  realme  but  in  England  onely. 

Et  afcuns  ont  dit,  que  il  neferra  And  fome  have  faid,  that  he  (hall 

tenant  per  le   curtefie,  fi  non  que  not  be  tenant  by  the  curtefie,  unlefTe 

t enfant,  quil  ad  per Jaf erne,  foit  oye  the  childe,  which  he  hath  by  his 

crie;  car  per  le  ciie  eft  prove,  que  le  wife,  be  heard  crie ;  for  by  the  crie 

^ifantfuit  nee  vife:  IdeoQua^ie  (2.)  it  is  proved,  (hi^  the  childe  was  bora 

alive.    Thprfoie  Qusre. 

(2)  By  the  Jfrjf  edition,  lord  Coke  means  TV^/f  L 
that  pfiated  at  RoboH,  as  appears  by  the 

Sreiace  to  this  hi  sCommentary«n  Littleton.  [29.  a.] 

!ut  the  edition  of  Ltttou  and  Macblma,  (i)  Inftead  of  tyes  m  ^ft,  the  words 

Which  was  reallythefirft,  is  alfo  without  the  are  tuex  nnfi  in  L.  and  M.    This  latter 

additionherententioned.lt  appears  to  have  re^ifig  is  conformal^le  to   lord  Coke's 

been  firft  introduced  into  the  edition  by  tnj^nflation. 


^^</;xruur.— See  further  as  to  the  fubjed  of       (2)  This  qiuni  is  ip  L*  and  M.  but  not 
\tiumt  in  iofi'  afttr  fqflbilitj,  Vio*  Abr.    fnEoh. 


Lib-  1.  Cap.  4,  Of  the  Cuttefied'Engleterre.  SecS,  35t 

*<   pRISTferftffiifier    And  firft  of  whaj  feifm  a  man  fhall  * 

{f]  F.N.B.194.  be  tenant  by  the  cartefie.     [e]  Thert  is  in  law  a  twotold 

Poft.  l5o.)        feifin,  viz.  a  ieifm  in  deed,  and  a  feifin  in  law,  whereof  niore  fliall 
be  faid  StSt,  468,  and  6&1.     And  here  Liftkton  ihiendeth  a-feiliii 
r/]»  1.  Mar.       in  deed,  if  it  may  be  attained  unto.  [/]  As  if  a  man  dieth  feifed 
iJ^er  55.  ^,f  lands  in  fee  liniple  or  fee  taile  generall,  and  thefe  lands  defcend 

to  his  daughter,  and  (he  taketh  a  hafband  and  hath  ilTue,  and 

dyeth  hk^ii^r^  any  enti-y,  the  huA>and  n)all   not  be  tenant  by  the 

(Poft.  40.)  curtcfic,  and  yet  in  this  cafe  (he  had  a  feifin  in  law ;  but  if  (he  or 

her  hufband  had  during  her  life  entred,  he  (hould  have  been  te- 
r?]  7  E.  3.  66.  nant  by  the  curtefie  (^.  [g\  A  man  feifed  of  an  advowfon  (4.)  or 
3  ii.  7.  5.  rent  in  fee  Iiath  i(rue  a  daughter,  who  is  married,  and  hath  ifluc, 

I'cQTh^       and  dyeth  feifed,  the  wife,  before  the  rent  became  due  or   the 
B.  Co.  34.  church  became  voyd,  dieth,  (he  had  but  a  feifin  in  law,  and  y^t 

Aate  15.  b.)       he  (hall  be  tenant  by  the  curtefie,  becaufe  he  could  by  no  indu(lry 
(8.  Co.  9G-)        attaine  to  any  other  feifin.     Et  impotcnfia  excvfaf  legem  (5),     But 

a  man  fliall  not  be  tenant  by  Uie  curtefie  of  a  bare  right,  title, 

«fe  (6),  or  of  a  reverfion  (7)  or  remainder  ex  pedant  upon  any 

edatc  of  freehold,  uiilelTe  the  particular  ell&te  be  determined  or 

ended  during  the  coverture. 

[fc]  Proceff.N  At  the  coronation  of  kingil.  2.  faith  the  record,  [h"]  Johannes 

F«ict.  ad.  Goto-   y^jj  Cajiikt  ee  Legionis,  Dux  Lancq/lrue,  coram  dUio  domino  rege  et 

^imow^fui    ^^Hfi^^^f^^  comparensy  clamavit  ut  comes  Leicefirics  offictum  Scnef' 

piimollotclauf.    chalcio:  AngUcty  et  tit  dux  luwcaJlruB  ad  gerendum  principalem  gla^ 

m.  45.  dium  domini  regis  vocat^  Curtana  die  coronationis  cjnfdem  regis,  et 

ut  comes  Lincoln  'adfcindendum  etjecandum  coram  ipjo  domitio  rcgB 
fedente  ad  mcnfam  dido  die  coronationis ;  tt  quiajatt*  diligenti  exa^ 
miftatione  coram  pcritis  de  conjilio  regis  de  prcemtJjiSyfatis  conjiahat 
eidem  conJiUoy  quod  ad  ipfum  ducem  tanquam  Urn nttm  per  legem 
AfiglicB  pojl  mortem  Blanc kice  quandam  vxvrisfua:  pertinuit  ojjicia 
prmdict*  prout  J'uperius  clamabat  cxerccre,  conjidcratum  Juit  per  ip* 
fum  regem  et  conjUiumfuumpraidiBum  qubdidem  dux  officia  pradifia 
perfe  et  fujjicientes  deputatos  Juos  Jaccret,  et  extrceret,  etfeoda 
dehita  in  kdc  parte  obtineret.  Qui  quidem  dux  offictum  6>-  t^q  t.  i 
nefckalcixprxdilVperlonaliteradimplevitySfC.  And  every  L  y*  0 
man  that  chiimcd  to  hold  by  grtmd  ferjanty  to  do  any  fervice  to 
the  king  at  his  coronation,  exhibited  his  petition  to  the  faid  duke 
as  ftevvard  of  Eniglandy  who  upon  hearing  the  proofes  either  al- 
lowed or  difallowed  the  fame. 
IftM.Fatent ana.  In  letters  patents  made  by  k.ng  H.  6.  to  Ric\ard  earle  oi Sallf- 
^  ^^'  ^'  buri^  you  ihall  finde  this  claufe,  Quod  ckariffimus  conjUnguineus  nojier 

Ric/iardus,  nxtnccomis  Sarum,  qui  Al'xiamfiUam  et  Lxredem  Tliom<B 

nupcr  comitis  Sarum  adkuc  fuprrjiitejn  duxtt  m  uxoreWy  et  cum 

eddem  Alicia  prt.lt in  tempore  mortis  prcedittie  Thoma:  kabuitet  habet 

fupcrjiitcm  de  praijinliy  coque  privtcxtd  idem  Rickardus  nunc  comes 

Sartlm  nomen  Jiatum  et  kunorem  comitis  Sarumy  ^'C.  habety  et  pro 

tempore  vita  Juie  de  jure  prcctvxtu  pra'mijoruhi  habere  debet  (1), 

The  name  of  the  iliue  which  the  faid  Richard  earl  of  Salijbury  had 

Rot.  Patent,  de   ^y  ^^^  ^<^^^  ^'^"'^  was  Richardy  who  married  with  Anne  the  liller 

»ano27.H.6.m.   and  heire  of  ilcnrtf  Ueauchampe  earl  of  lVo)ivickcy  who  was  earle 

of  Uarwicke  to  hmi  and  to  Lis  heires>  and  duke  of  IVarxsicke  to 

,   him 

(3)  fSee  N:>tc  162.]  (7)  [See  Note  166.} 

(4)  [^^c  Note  1^3  3 

(c)  [See  Note  164]  [29.  b.J 

(6)  [Sec  Note  165^  (i>,[Sec  Note  i:§7.J 
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him  wad  to  the  heiroi  males  of  his  foody.  And  Richurd  the  fonne 
having  ihcD  no  itiue  by  bis  vrife,  king  H,  6.  in  97.  yeure  of  his 
raigne  grant<»d  to  him  that  he  lljould  he  earle  of  Haruicke,  licet 
ip/t  ct  pnedida  Anna  ixitum  infer  eos  adproefeus  tion  habait.  Thcfe 
aiid  many  more  1  have  read  concerning  this  matter,  and  only  fay 
to  the  reader,  UUrctuojudivio,  niAii  cnim  mptdio, 

[i]  If  an  eftate  of  freehold  in  leigniories,  rents,  commons,  or  fuch  fi]  Virt.iE.3.6, 
like  be  lulpendcd,  a  man  lltall  not  be  tenant  by  the  curielie  ;  but  if  5  E.  3.  26. 
the  Culpenfion  be  but  for  yeares,  he  Ihall  he  tenant  by  the  curtefie.  t^'^^«  *^) 
As  if  a  tenant  make  a  Ital'c  for  life  of  the  tcnanrie  to  thefeignio- 
reU'e,  who  taketh  a  huiband,  and  hath  ilTlie,  the  wife  dieth,  he  ihall 
not  be  tetiant  by  the  curt«;lic  (2),  but  if  the  kafe  bad  been  made 
but  for  ^ cares  he  ihali  be  tenant  by  the  curtefie* 

"  En  fee  Ripple  ou  en  fee  taile  generally  Oif/ei/rc  come  heire  de  fa 
talk  fpeciall^  tt  adifjueptr  la  Jane  male  ouje^itale,"     Q.  Of  what   VV.  9.  ca.  1. 
eltatc     If  lands  be  given  to  a  woman  and  lo  the  heires  males  of  ^'"'  <^  ^owet 
her  body,  (he  taketh  a  hutband  and  hath  irtuc  a  daughter  and  dieth,   p^-,^,  ^*** 
he  fl)all  not  be  tenant  by  the  curteiie ;  becaufe  the  daughter  by  no  3,  Qg,  fol.34. 
poffibilitie  could  inherita  the  mother's  eftate  in  the  land;  and  there- 
fore where  LiliU'ton  faith,  idue  by  his  wife  male  or  female^  it  is  to 
be  underAood,  which   by  pofllbility  may  inherit  as  heir  to  her 
mother  of  fuch  eftate.     Littleton  himfelf  explaneth  this  by  ex- 
prefle  words  Cap.  Dower  fo.  40.  Sed.  5a.     And  therefore  if  a 
tvoman  tenant  in  taile  general  1  maketh  a  feoffment  in   fee,  and 
taketh  back  an  eftate  in  fee,  and  take  a  huft>and  and  hath  iftue,  and 
thewilJe  dieth,  theiftue  may  in  Siformcdon  recover  the  landagainft 
his  father,  becaufe  i>e  is  to  recover  by  force  of  the  eftate  taile  as 
heir  to  his  mother,  and  is  not  mheri table  to  his  father  (3). 

**  Et  adiffue!^    3.  The  time  of  having  the  ifliie.    4.  What 
kinde  of  ilVoe.     If  a  man  fcifed  of  lands  in  fee  hath  ift'ue  a  daugh* 
ter,  who  taketh  huft)and  and  hath  ilTue,  the  father  dieth,  the  huf- 
band  enters,  he  [aj  (hall  be  tenant  by  the  curtefie,  albeit  the  ilfiie  [AloidTenarat 
was  had  before  the  wife  was  feifed.  And  fo  it  is  albeit  the  iflfue  had  21  H.  3.  tic 
dyed  in  the  life-time  of  her  father  before  any  decent  of  the  land,  dower  198. 
yet  ihall  he  be  tenant  by  the  curtefie  (4).     If  a  woman  [/i]  feifed  [6]  VidePaine't 
of  lands  in  fee  taketh  hufband,  and  by  him  is  bigge  with  childe,  c«fc,  ubi  fupn. 
and  in  her  travell  dyeth,  and  the  childe  is  ripped  out  of  her  body 
alive,  yet  fhall  he  not  be  tenant  by  the  curteiie,  becaufe  the  childe 
vi^as  not  borne  during  the  marriage,  nor  in  the  life  of  the  wife,  but 
in  the  meane  time  her  land  del'cended,  and  in  pleading  he  muft  al- 
ledge,  that  he  had  iHlie  during  the  marriage. 

If  the  wife  be  [c]  deliA-ered  of  a  moufter,  which  hath  not  the  [c]  Braft.  Iib.5. 
fliape  of  mankinde,  this  is  no  itl'ue  in  the  law.;  but  although  the  if-  ^1*  ^^* 
fuehath  fome  deformity  in  any  part  of  bis  body,  yet  if  he  hathhu-  ^[dca^as?^* 
niane  Ihape  this  fufficeth.     /ii,  qiii  contra  formam  humani  generis  Fieu,  lib.  1. 
converjb  more  procreantur^  C^lji  mulier  monjiro/um  vel  prodigio/um  c.  5.  and  lib.  iS. 
fueriienixa)  inter  Ubcros  nun  computentur.     Partus  tamenctti  na*  caj».  54. 
tura  aliquanhdum  ampliaxerit  vvl  diminuerit  non  tamenjuperabun-  1^?**^^*  \ 
danteVy  ut^fifex  digitos  vcl  niji  quatuor  habHerit^  ben^  debet  inter     '••■•* 
liberos  commemorari.     Si  inutilia-  na^ura  reddidit  membray  «t  Ji 

curvui 

(2)  [Sec  Note  16S.]     '  (4)  Yet  in  feme  cafes  the  time  of  having  iftue  u  of 

(3}  [See  Note  i69«]  confequence.    Seepoft'^40c 
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curcusfuerit  cut  gibbofus  vtl  membra  tortuqfa  habuerU^  non  tamen  efi 
partus  monjlrofm.  Item  jmeromm  aliifuni  ma/culi^  aliifacmina^  alii 
hermaphroditce,  Hcrmaphrodita  tatn  mafculo  qudmfanwue  compO' 
ratur  fecundum  pra:valefcetitiamfex&s  incalefcentis. 

If  the  iObe  be  born  deaf  or  duxnbe  or  both,  or  be  bom  an  ideot, 
yet  it  is  a  lawful  ilTue  to  make  the  huAmnd  tenant  by  the'curtefie  and 
to  inherit  the  land. 

Id]  28  H.  8.  **  Oycsou  viveJ*    If  it  be  borne  alive  [d]  it  is  fufficient,  though 

^'\  ^y^'-        .  it  be  not  heard  cry ;  for  peradventure  it  may  be  bom  dumbe.     And 

Paioe*icare,ubi  ^jjjg  j^,  refolved  cleerly  in  Paine's  cafe  ubifypra.     For  the  pleading 

^^'^  (a^  bath  beene  faid)  is,  that  during  the  marriage  he  hadiffue  by  his 

wife,  and  upon  that  point  the  triall  is  to  be  had,  and  upon  the  evi- 

idence  (5)  it  mud  be  proved,  that  the  iflue  was  alive,  for  mortuus 

esittis  nott  ejt  exittu,  fo  as  the  crying  is  but  a  proofe  that  the  childe 

was  born  alive,  and  fo  is  motion,  ftirring,  and  the  like.    And  it  is 

[«]  Mirror, cap.  f^id  by  an  ancient  author  [c]  that  it  was  ordained  in  the  raigne  of 

1.  fca.  3.  j^-j^g  ^j   J      Qj^^  ^^^^  quefurveqvijl'ent  lour  ferns  dautit  Hl^  r^  -1 

[/]  9E.  3.38.  vjf'ent  conceive  tenuiU'ent  lis  heritages  lour  ferns  pur  lour  vies,   L3""   8- J 

iao  ^L^*  A^  By  the cuftom  of  Gavelkind  f  /]  a  man  may  be  tenant  by  tha 
129.     btat.  de  '  r        -^i  u      •         r  -ii-     /  v 

Confoetudinibus  curtefie  without  having  of  any  ifluc(i). 

Kancite. 

Ig]  21  H.  3.  "  Soit  fijfue  ap/es  inort  ou  en  vie,"    And  therefore  [g]  if  a  wo- 

tit.  Duvrer  198.  i^an  tenant  in  taile  general!  taketh  a  hufband,  and  hathifl'ue,  which 
Fame's  caCe,ubi  jfl-^^  dyeth,  and  the  wife  dieth  without  any  other  iflue,  yet  the 
ri^^Leon.  167.)  ^^^^^^  ^^^^^  ^  tenant^by  the  curtefie,  albeit  the  eflate  in  taile  be 

determined,  bccaui'e  he  was  intitled  to  be  tenant  per  legemAnglia 

before  the  eftate  in  taile  wasfpent,  and  for  that  the  land  remaineth. 

But  if  a  woman  maketh  agift  in  taile,  and  referve  a  rent  to  her  and 

to  her  heires,  and  the  donor  taketh  a  hufband  and  hath  ilTue,  and 

the  donee  dieth  without  ilTue,  the  wife  dieth,  the  huiband  iliall  not 

be  tenant  by  the  curtefie  of  the  rent,  for  that  the  rent  newly  re* 

(Foft.  32.  a.)      ferved  is  by  the  a^  of  God  determined,  and  no  ftate  thereof  re- 

[i]  Brpoke  tit.   maineth.     But  [h]  if  a  man  be  feifed  in  fee  of  a  rent  and  maketh  a 

per  le  Curtefie    gift  in  taile  generall  to  a  woman,  fhe  taketh  huiband  and  hath 

86.  10  £.  3.  tr.  iitue,  the  iflue  dieth,  the  wife  dieth  without  iflue,  he  fhall  be  tenant 

by  the  curtefie  of  the  rent,  becaufe  the  rent  remsiineth  (2),    The 
diverfity  appeareth.  ♦ 

"  Si  la  feme  devie^  le  baron  tiendra  a  la  terre^  SfC,"  Foure  things 
doe  belong  to  an  eflate  of  tenancy  by  the  curtefie,  viz.  marriage, 
feifm  of  the  wife,  iflue,  and  death  of  the  wife.  But  it  is  not  re- 
quifite  that  thefe  fliould  concurre  together  all  at  one  time.  And 
therefore,  if  a  man  taketh  a  woman  feifed  of  lands  in  fee,  and  is 
difleifed,  and  then  have  ifliie,  and  the  wife  die,  he  fliall  enter  and 
hold  by  the  curtefie.  So  if  he  hath  iflue  which  dieth  before  the  de- 
fcent,  as  is  aforcfaid. 

And  albeit  the  flate  be  not  confummate  untill  the  death  of  the 
wife,  yet  the  fiate  hath  fuch  a  beginning  after  iflue  had  in  the  life 
of  the  wife  as  is  refpeded  in  law  for  divers  purpofes, 

Firfl,  after  ifliie  b^d,  he  fliall  doe  homage  alone,  and  is  becopne 
tenaiit  to  the  lord,  and  the  avowrie  ihall  be  made  onely  upon  the 

hufl)and 

[30.  a.] 

(I)     [See  Note  171.] 
(S)  [Sec  Note  170.]  (2)    fScc  Note  172.} 
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hufiiand  in  the  life  of  the  wife,  as  (hall  be  faid  hereafter  when  we  (6.  Co.  57.  b. 

come  to  the  apt  place  (3).     Secondly,  if  after  iflue  [i]  the  hufband  Y^'?\'*' 

maketh  a  feoffinent  in  fee,  and  the  wife  dieth,  the  feoH'ee  (hall  hold  r  %  '^e,  2.   ' 

it  during  the  life  of  the  hu(band,  and  the  heire  of  the  wife  (hall  not  Cui  ia  vitu  13. 

during  his  life  recover  it  in^tfr  cut  in  vitd ;  for  it  could  not  be  a  for-  t  £.  %  Cm  ia 

leiture,  for  that  the  edate,  at  the  time  of  the  feoffment,  was  an  ^*^  ,^^' 

eftate  of  tenancy  by  the  curtefie  initiate  (4)  and  not  confumniate.  JJ-e^^l  ^*' 

And  it  is  adjudged  in  lg  £.  3.  that  the  tenant  by  the  curtefie  can-  ^li^.  3^5. 

not  claime  by  a  devife,  and  waive  the  (late  of  his  tenancy  by  the  S9  £.  3.  Tu.  27. 
curtefie,  becaufe,  (kith  the  booke,  the  freehold  commenced  in  him 
before  the  devife  for  terme  of  his  life. 

*'  Et  tfi  appel  tenant  per  U  curtejie  tPEngleterre^  pur  ceo  qut  n*ejl 
itfe  en  outer  rtalme  forfque  tantjblement  en  Engleterrc" 

*«  Per  le  curtejie!*    In  Latine  per  legem  Anglice. 

"  Tantfokment  en  Engleterre."   It  is  alfo  ufed  within  the  realnie  . 
of  Scotland,  and  there  it  is  called  Curialitis  Scotue.    And  fo  it  is 
in  the  realme  of  Ireland  (5). 

"  Et  afcuM  cunt  dit,  que  il  ne  ferra  tenant  per  le  curtc/ie,^finon 
fu€  r enfant  que  il  ad  per  fa  feunt  foil  oye  eric,  car  per  le  crie  eji 

prove  que  le  enfant  fuit  nee  vfe."    Our  author  having  delivered  his  (8.  Co.  34.) 
owne  opinion  before,  viz.  Oj/cs  ou  rife,  now  he  fheweth  the  opinions 

of  others:  for  fo  is  faid  in  the  [k]  (laiute  De  tenentibvsper  legem  [ft]  Vet.  Mag. 

Angliee:  and  of  that  opinion  is  Glanvill  [I]  lib.  7.  cap.  8.     Bracion  Car.  part.  «.* 

Iib.5.  trad.  5.  cap.  30.     Britton  cap.  50.  fol.  13a.    Fleta\\b.6.  J^J  ''O. 

cap.  50,  &c.     But  the  reaibn  is  a^aind  their  opinion  :  for  by  the  V)  S^*"**'"' 

cry  It  18  proved,  &c.  fo  as  it  is  but  an  evidence  to  prove  the  life  of  Bra^.  lib.  5. 

the  en£ant.  trafi^.  5.  ca.  30. 

Briitoii«  c«p.  50. 

**  AfcuM  ount  dit,**    By  thefe  and  the  like  fpeeches  our  author  ^'  ^^^* 
intendeth,  that  the  point  had  been  controverted,  but  thereby,  ex-  cap  *54.   ^ 
cept  it  be  in  this  Sedion,  where  formerly  he  delivered  his  opinion, 
as  hath  been  faid,  he  tacitely  infinuatethhis  owne  judgement,  which 
in  all  the  reil  holdeth  for  good  law  and  warranted  by  good  authority 
throughout  his  three  bookes  ;  which  4inde  of  fpeech  and  the  like  I 
have  colleded  together,  as  it  appeareth  by  the  Sedlions  in  [m]  the   [m]  Sed.  40. 
margent.  119.13S.136, 

137.  138.  141. 
145.  148.  156.  170.  179.  192.  «0«.  227.  234    ^G9.  3S&,  339.  357.  400.  435,  436.  440.  443. 
460.  462.  478.  501.  503.  506.  522,  523,  524.  534.  576.  601.  633,  634.  640.  642,  643,  644. 
646,  658.  675.  689.  721.  723.  726.  730,  731.  733,  734. 

"  Ideo  quare."    This  qusre  is  not  in  the  originall  edition  of 
Littleton,  and  therefore  to  be  rejeded  (6). 

And  fome  have  faid,  that  in  divers  cafes  a  man  (hall  by  having 
of  iiliie  be  tenant  by  the  curtede  where  a  woman  (hal^n«t  he.  en- 
dowed.    And  therefore  th^y  fay,  if  lands  be  given  to  two  women  .    p 
and  to  the  heires  of  their  two  bodies  begotten,  and  one  of  them  ifj^  i83^ 

take  couini.) 

* 

(p  Hie  feS.go*    31  £.  3-  35.     Ilal.  already  given,  that  this  ^v^rr^,  though  not  in 

MSS.  the  Roban  edition,  whicn  Jord  Coke  thought 

(4)  [See  Note  1 73.]  the  oldctt,  is  in  that  by  Lettou  and  Mathlinia, 

(j)-[Scc  Note  174..]  which  is  really  the  criginal  one.     [BvtJ$4 

'   "  '       ^P^iurt  by  the  yarious  reading  EdUor'sprtface  to  the  pnjent  Editicn.] 


(5)  [See^ 

(6)  It  api 
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take  buiband  and  ba^ne  ifTue  and  die,  the  inheritances  being  feverali 
the  bufband  (hall  be  tenant  by  the  curtefie,  as  it  is  adjudged  7  £.  3^ 
and  in  other  bookes  [k]  this  judgment  is  cited  and  allowed.     Bnt 
certaine  it  is,  that  if  land  be  given  to  two  men  and  to  the  beires  of 
their  two  bodies  begotten,  and  the  one  taketh  wife  and  dieth,  (he 
fliaii  not  he  endowed,  for  no  eftate  in  the  land  is  altered  by  that 
marriage.  But  I  leave  the  reader  to  his  owne  opinion,  or  rather  to 
fufpend  it  until  he  come  to  the  pro[)er  place  in  the  next  r         1   -% 
chapter.     If  lands  holden  of  the  king  by  kuigbts  fcrvice  in  L3^*  ^*} 
Capiie  deicend  to  a  woman,  and  after  ofliice  found  fhe  intrude  and 
taketh  hulband  and  hath  iflue,  in  this  cafe  the  hufband  Ihali  be  te- 
nant by  the  curtefie  (1);  and  yet  if  the  heire  male  after  office  in  the 
like  cafe  intrude th  and  taketh  wife,  his  wite  (hall  not  be  endowed, 
for  fo  it  is  provided  by  the  (latute  of  Frarogativa  Regis^  cap.  13, 
that  in  that  cafe  there  accrues  to  the  heire  no  freehold,   nor  dower 
to4.he  wife,  which  by  interpretation  is  as  much  as  to  fay,  that  the 
heire  fhall  have  no  treehold  as  to  t%is  refped  to  give  any  dower  to 
his  wife.     If  a  man  marry  the  niefe  of  the  king  by  licence  and  hath 
iifne  by  her,  and  after  lands  ilefcend  to  the  niefe  and  the  bufband 
enter,  the  niefe  dielh,  he  ihill  be  tenant  by  the  curtefie  of  this  land, 
and  the  king  upon  any  office  found  fliall  not  evidl  it  from  him,  be- 
caufe  by  the  marriage  the  niefe  was  infranchifed  durint;  the  cover- 
ture.    But  if  a  free  woman  m  irry  the  villainc  of  the  king  by  li- 
cence, and  lands  defcend  to  the  vilkiine,  the  villaine  dieth,  the  wife 
fliall  not  be  endowed,  but  upon  an  office  foaud  the  king  fhall  have 
the  land,  for  the  villaine  remained  rtill  a  villaine  to  the  king.     A 
woman  [//]   taketh   huO;and,  and  hath  iffiie,  lands  defcend  to  the 
wife,  the  hufband  enters,  and  after  the  wife  is   found  an  ideot  by 
office,  the  lands  fliall  be  feifed  by  the  king  (0)^  far  the  title  of  the 
tenancy  by  the  curtefie  and  of  the  king  begin  at  one  inllant,  and 
the  title  of  the  king  fhall  be  preferred.     A  man  fhall  be  tenant  by 
the  eurtelie  of  a  caftle  [0]  which  ferveth  for  the  pr.blicke  defence  of 
the  realme,  but  a  woman  ffiall  not  be  endowed  thereof,  as  fhall  be 
faid  more  at  largo  hereafter  (3). 

A  man  fhall  be  tenant  by  the  curtefie  o?  ti -common  fauns  nomber^ 
but  a  woman  fhall  not  be  endowed  thereof,  becaufe  it  cannot  be  di- 
vided. A  man  fliall  be  tenant  by  the  cilrtefic  [p]  of  a  houfc  that  is 
Caput  Baronice  or  ConiitatijL^ :  (4.)  but  it  apneareth  by  4  IL  3. 
Dower  i8t>.  that  a  woman  fhall  not  be  endowed  of  it.  For  the 
law  refpe^leth  honour  and  order.  A  man  is  entitled  to  be  tenant  by 
the  curtefie,  and  make  th  a  feoffment  in  fee  upon  condition,  and 
entreth  for  the  condition  broken,  and  then  his  wife  dieth,  lie  fhall 
not  be  tenant  by  the  curtefie,  becaufe  albeit  thetlate  given  by  tlie 
feoffment  be  conditional!,  yet  his  title  to  be  tenant  by  the  curtefie 
was  inclufively  abfolutely  extinftby  the  feoffment,  for  the  condition 
was  not  anne.Ked  to  it  (5).  As  if  the  lord  diflcife  the  tenant,  and 
mak»;th  a  feoffment  in  fee  of  the  land  upoil  condition,  and  entieth 
for  the  condition  broken,  yet  the  fei^niory  is  extinct,  for  that  was 
inckifivply  extinct  by  the  feoffment.  See  more  of  tenant  by  curte- 
fie, Sedien  5'Z  (6). 


(i)  I  H.  7.  17.    />>9S«    Hah  MSS. 
(2)  t^ec  Nt 'e  175.1 

(3).  [^*^  P®'^-  31-  ^'1 
(4)  [See  Note  176.] 


(J)  Hic/o/.  256.    Hal,  MSS. 

(6)  Set  air<*  Wright'*  Ten.  1^3.  and 
Vin.  Abr.  Curtefjt  #nd  tb«  iiunc  title  Ntw 
Abr. 

Cha?. 
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'TENANT  en  dower  efty  lou  home  HPE  N  A  NT  in  dower  is,  where  a 

€/iye2/Jc  de  certaifie  terres  ou  /«-  ^   man  is  feiled  of  certaine  lands 

Ttements  en  feejimp/e,  taile  generally  or  tenements  in  iVe  fimple,  fee  taile 

Gu  come  heire  de  le  taile  fpedall,  et  general!,  or  as  heire  in  i'peciail  taile, 

prentfenve,  et  devie,  lafeme  apres  le  and  taketh  awife,  and  dieth,  ihewife 

decejfede  la  baron  ferra  endow  de  la  after  the  deceafe  of    her  hulband 

tierce  part  de  tieb  terres  et  tenements,  fliall  be  endowed  of  the  third  part 

^uefueront  afa  baron  en  afcun  temps  of  fucb  lands  and  tenements  as  were 

duruntlecovertureyoaverettenera  her  hu(band's  at  any  time  during 

mefkie  (a  feme  enjeverallie  per  metes  the  covei  tare,  to  have  and  to  lioid 

tt  bounds  pur  terme  defa  vie,  le  quel  to  the  fame  wif^  in  I'everalty  by  metes 

el  avoitiffiieperja  baron  ounemi/,  et  and   bounds  for  terme  of  her  life, 

dequel  age  que  tafemejoit,  ijjint  que  whether  Ihe  hath  iffue  by  her  huf- 

el  pajfe  i  age  dc  neufahs  at  temps  de  band  or  no,  and  of  what  age  foever 

/e  mart  fa  baron,  [car  il  covient  que  the  wife  be,  fo  as  (lie  be  palt  the  age 

el foit  pajje  Cage  denatfans  al  temps  of  nine  ycares  at  the  time  of  the 

del  mortja  baronj]  (i)  ouaaterment  death  of  her  huiband,  for  (he  mull 

el  nejerra  mif  endow.  be  above  nine  yeares  old  at  the  time 

of  the  dcceaie  of  her  bulband,  other- 
wife  ilie  ihall  not  be  endowed. 

**  ^ENANT  en  iinoerr    (7),  Tenens in  dote.     Dos,  dower,  in 

the  common  law  [9]  is  taken  for  that  portion  of  lands  or  [q]  Lib.  Rub. 
tenements  which  the  wife  hath  for  terme  of  her  life  of  the  lands  cap.  70. 
or  tenements  of  her  hafband  after  his  deceafe,  for  the  fuftenance  of  ^''»"j|'^*-  ^•''»  ^ 
berfelfe,  and  the  nurture  and  education  of  her  children  (8\     Prop*  Brufct  lib.  2. 
ter  onus  matrmonUy  et  adfufientationem  uxoris  et  educatiotiem  libe*  lol.  9;^. 
rorum  cum  fuerint  proereaHJi  vir  prainoriatur :  tt  hoc  propria  diciiuv  IJritt.  cap.  101.  * 
das  mutieris  fecundum  confuetudinem  Anglicanam,    And  dos  is  de-  P'«l»,  Jib.  5. 
r   1     fl  1  ^^^  ^  donatume,  ef  ejt  quaji  donarium,  becaufe  either  the  ^*^* 
13   *     '-I  law  itfeife  duth  (without  any  gift)  or  the  hufband  himfelf 
giveth   it  to  her,  as   fhall   be  faid  hereafter.     And  at  this   day 
dos  or  dower  is  not  taken  by  the  profefTors  of  the  common  law, 
either  for  the  land  which  the  wife  biingeth  with  her  in  marriage  to 
lier  hufband,  for  then  it  is  either  called  in  frankmarriage  or  in 
marriage,  as  hath  beene.faid,  nor  for  the  portion  of  money  or  other  *■  1  «  .^ 
goods  or  chattels  which  (he  bringeth  with  her  in  marriage,  for  that  ^^  101**°' 
is  called  her  marriage  portion.     And  yet  of  ancient  time  [r]  dos  Braaon,  lib.  9, 
vudierzs^  the  dower  or  dowrie  of  the  woman  Avas  alfo  applyed  to  fo.  92. 
them.     But  it  is  commonly  taken  for  her  third  part,  which  (he  Gi»n».  lib.  6. 
hath  of  her  buibaad's  lands  or  tenements.  2"  Co' 93  *^"*  ^* 

In  Domefday,  Dos  is  called  Maritagitim.  liini^ham's  cafe 

To  the  confummition  of  this  dower  three  things  are  neceffary ;   >  H?d. 
yiz.  marriage,  feifm,  and  the  death  of  her  hufband.  *  dow^r  179. 

Dos  [*],  the  very  name  duth  import  a  freedome,  for  the  law  doth  \i\  Clauf. 
give  her  therewith  many  freedomes.     Secundum  confuefudinem  regni  11  H.3.  nu.  17*. 
rnMU^es  viducSy  4rc.  dlbcnt  ejfe  quieta:  de  tallagiis,  S^^c.     And  te-  ^^*U*'"^*?lV*^' 

Hant  Ockh*»  fol.  40. 

(7)  [Se*  Note  177.}  (i)  All  between  the  brackets  omitted  at 

(8)  [See  Note  178.]  I«.  and  M.  and  in  Roh. 
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nant  in  dower  fliall  not  be  diflreyned  for  the  debt  due  to  the  king  by 
thehulband  in  his  life  time  in  the  lands  which  (he  held  in  dower. 
And  other  privileges  fhe  bath  ;  of  all  which  Ockam  yeelds  the  rea- 
fbn,  Doti  ejus  parcaiur  quia  prctmium  jmdorisejl  (^). 

W  Br«a.  fol,  ««  Imu  home/'  If  the  hufband  be  an  alien  [t]  the  wife  fliall  not 
^w  /l7^  ^  ^  endowed.  So  if  the  hufband  be  the  king's  villaine,'the  Wife  (hall 
Paiue  Hales'  "^^  ^  endowed  (as  hath  beene  faid);  but  if  the  hufband  be  a 
cafe.  :3E.  3.  villaine  to  a  comnvon  perfon,  the  wife  (hall  be  endowed  if  (he  be 
dower  SMihuni.  intitled  to  dower  before  the  entrie  of  the  lord.  And  fo  if  a  free 
IS  £.1.  tit.  man  take  a  niefe  to  wife  and  dieth,  Ihe  (hall  be  endowed.  The 
^PoJ^'^d92.  b>    wife  of  an  ideot  (3),  mm  cowpos  mentis^  outlawed,  or  attainted  of 

felony  or  trefpaJflc,  attainted  of  here(ie,  prvtmunire^  or  the  like, 
(hall  be  endowed.  But  if  the  hu(band  be  attainted  of  treafon, 
albeit  it  be  treafon  done  after  the  title  of  dower,  (he  (hall  not  be 
endowed,  as  (hall  be  faid  hereafter. 

"  Seifie/'    Here  this  word  (feifed)  extendelh  itfelfe  as  well  to  a 

feiiin  in  law,  or  a  civill  feifm,  as  to  a  feifin  in  deed,  which  is  a  natu*- 

rail  feifm :  bvt  feifed  he  muft  be  either  the  one  way  or  the  other  dur- 

'ing(4)  the  coverture.     For  a  woman  (hall  be  endowed  of  a  feifm 

in  law.     As  where  lands  or  tenements  def^end  to  the  hufbandi  be- 

-  fore  entry,  he  hath  but  a  feifin  in  law,  and  yet  the  wife  (hall  be  en- 

(Aiue  29.  a.)      dowed,  albeit  it  be  not  reduced  to  an  a^luall  poHefljon,  for  it  lieth 

n(ft  in  the  power  of  the  wife  to  bring  it  to  an  adluall  ieifin,  as  the 

hufband  may  do  of  his  wife's  land,  when  he  is  to  be  tenant  by  cur- 

tcfie,  which  is  worthy  the  obfervation.     And  yet  of  every  feifin  in 

law,  or  a6tuall  feifm  of  lands  or  tenements,  a  woman  (hall  not  be 

ru]43E.  3.32.  endowed.  For  example,  if  there  be  grandfather,  father,  and  Ion ne, 

^v"  ^'  ^^'  '      ^^^  ^^^  grandfather  is  feifed  of  three  acres  of  land  in  fee,  and    ' 

F  N^B*149       take th  wife  and  dieth,  this  land  defcendeth  to  the  father,  who 

8  E.  .3.  tit.  dieth  either  before  or  after  entr^',  now  is  the  wife  of  the  father 
A  AT.  393.  dow^ble.  llie  father  dieth,  and  the  wife  of  the  graudtatlier  is 
19  E.  «.  endowed  of  one  acre  and  dieth,  the  wife  of  the  father  fliall  be  en- 
tVv^i^^  d<>wed  onely  of  the  two  acres  refidue,  for  the  dower  of  the  grand* 
«<owcr30.  mother  is  paramount  the  title  of  the  wife  of  the  father,  and  the 
(Perk.  16^315.  ^^^fin  of  the  father  which  defcended  to  him  (be  it  in  law  or  aduall)  is 
916, 4.  Co.  12s.  defeated  (5),  and  now  upon  the  matter  the  father  had  but  a  rever-. 
1.  Ro.  Abr.        fion  ex  pedant  upon  a  freehold,  and  in  that  cafe,  Dosdc  dote  petinon 

^^  debet ;  although  the  wife  of  the  grandfather  dieth  living  the  father's 

[w]  5  E.  3.  tit.  wife  (6).     And  here  note  a  diveifity  [w]  betweene  a  defcent  and  a 

Voucher  249.  purchafe.     For  in  the  cale  aforefaid,  if  the  grandfather  had  infeof- 

9  E**3  ^4^*  fed  the  father,  or  made  a  gift  in  taile  unto  hiro,  there  in  the  cafe 

.   '   *    *.  abovefaid,  the  wife  of  the  father,  after  the  deceaie  of  the  grand-  . 

father's  wife,  ihould  have  been  endowed  of  that  part  afTigned  to  the 
(4.  C:  122.)      grandmother,  and  tbe  reafon  of  this  diverfitie  is,  for  that  the  p         ^   ^ 

fei  fin,  that  defcended  after  the  deceafe  of  the  grandfather  to  the  L*>  ^  •  ^*  J 
father,  is  avoyded  by  the  indowment  of  the  grandmother,  whofe  title 
was  confumnuite  by  the  death  of  the  grandfather ;  but  in  the  cafe  of 
the  purchafe  or  gift,  that  took  ededi  in  the  life  of  the  grandfather 
(before  the  title  of  dower  of  the  grandmother  was  confummate),  is 

not 

(2)  [See  Note  179.]  But  by  fime  the  heir /ball  ba^ve  imrtdauciftif 

f  3)  See  ante  30.  b.  n.  2.  tffucbj'eijm.     Hal.  MSS. 

(4)  [See  Note  180.]  (6)  [Sec  Note  18 1.] 

(5)  Hic/ir^ff.S.    8^.3.13.  8.4^6. 
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not  defeated,    but  only   quoad  tLe   grandmother,    and   in  that 
caie  there  (hall  be  Dim;  de  dote.     And  yet  there  is  another  diver- 

fitic  [x]  (i)  where   the  wife  of  the  father  is  firft  endowed,  and  M  8  E.  3.  tit 

where  the  wife  of  the  grandfather;  for  in  the  fame  cafe  after  the  AIT.  S9S. 

deceafe  of  the  grandfather  and  tather  the  fonne  entreth  and  indoweth  J^  ^  *• 

hts  mother  of  a  third  part,  agaiult  whom  the  grandmother  reco-  22  R  3^5" 

vereth  a  third  part  and  dyeth,  the  mother  (hall  enter  againe  into  8  E.  3.  3.' 

the  land  recovered  by  the  grandmother,  becaufe   (he  had  in  it  an  7  H.  6.  4.' 

eflate  for  termeof  her  life,  and  th6  eftate  for  the  life  of  the  grand-  i^^^-  42.  a. 

mother  isletVer  in  the  eye  of  the  law,  as  to  her  then  her  owne  iife.  ^'^:  ^^^'^ 

Alio  the  liufband  [1/]  (2)  may  be  feifed  in  his  demefne,  as  of  fee  ab-  [v]  6  E.  3.  50* 

folutely,  yet  the  woman  (hall^  not  be  indowed,  as  (he  (hall  not  be  ^  N.  B.  149. 

indowed  both  of  th«  land  given  in  exchange,  and  of  the  land  taken  ^^'^°*  ^^"-  ^^ 

in  exchange,  and  yet  the  huiband  was  feifed  of  both,  but  (he  may  ^^^'  575^4 

have  her  eledion  to  be  indowed  of  which  (he  will.  Cro.  Jam.  615. 

Alfo  of  a  feifm  for  an  inftaut  a  woman  (hall  not  be  indowed  (3)  ;  Do^.Pliic.148. 

as  if  Cejvjf  que  ufe  [z]  after  the   ftalute  of  1  R.  3.  and  before  the  *•  ^^-  ^^O 

Aatute  of  27  H,  8.  had  made  a  feoffment  in  fee,  his  wife  (hould  not  &^j5^i^'^^ 

be  indowed  (3  a).  ^f  H  3! 

Likewiiie  if  two  joyntenants  be  in  fee,  and  the  one  maketh  a  feoff-  Dower  192.  ' 
ment  in  fee,  his  wife  (hall  not  be  indowed  (4).  And  fo  if  the  conu- 
fee  of  a  fine  doth  grant  and  render  the  land  to  the  conufor,  the  wife 
of  the  conufee  (hall  not  be  indowed,  for  it  is  not  po(rible  that  the 
huiband  could  have  indowed  his  wife  of  fiich  an  eftate,  as  the  ufual 
pleading  is,  lAb.  Intrat,  225.  Quia  dicit  quhd  W,  quondam  virjuus 
nvnqvamfuii  feijitvs  de  ienementu  pradidu  de  tali  Jiatu  ita  quhd 
eandem  A,  indc  dotajfe  potuit, 

*'  Des  terres  ou  tenements!*  Of  a  caftle  that  is  maintained  for  the  Vide  Sea.  24S, 
neceifary  defence  of  the  realnie  a  woman  (liall  not  be  indowed,  be-  (Poft.  165.  a. 
caufe  it  ought  not  to  be  divided,  and  the  publique  (liall  be  preferred  Ante  30.  b.) 
before  the  private  (5).  But  of  a  cattle  that  is  onely  maintained  for  the 
private  ufe  and  habitation  of  the  owner,  a  woman  (hall  be  indowed. 
And  fo  it  was  adjudged  in  the  court  of  [a\  common  pleas,  where   r  n  p  ^ 
in  a  writ  of  dower  the  demand  was,  de  tertid  parte  Cajiri  de  Hilder-  jj  Er'c 
ker  in  Comitatu  Northumb,  And  the  ftatute  of  Magna  Charta,  cap.  7.  Banco.  Bra£t. 
whereby  it  is  provided,  nifi  dmnus  ilia  Jit  Cajirum,  is  to  be  under-  (bl.  96w 
flood,  a  caftle  maintained  for  the  neceffary  and  publike  defence  of  ^"^'  ^*«  i^* 
the  reahne.    And  this  agreeth  with  ancient  records,  [b]  (albeit  in  q^^e^'/'  ^'  ^ 
the  argument  of  the  faid  cafe  they  were  not  vouched)  the  effed  Dower  81.  b. 
whereof  be,  Nondebent  mulieribus  ajfignari  in  dotem  cajira  qua^fue-  SO  E.  1. 
runt  viromm  fuorum  et  qua  de  guerra  exijlunt^  vet  ctiam  homogia  c^- Vouch.  f98. 
fervitia  aliquorum  de  guerra  exijlentia.    Wherein  it  is  to  be  obferved,  iT  ^'  ^' 
that  the  law  is  notfatisfied  with  the  names  of  things,  or  nomina-  8*H*3^^^' 
tives,  but  with  things  reall  and  fubftantial.     But  of  the  principal  Dower  1 96. 
manfion,  or  <:apitall  mefibage,  the  wife  (liall  be  indowed,  M  A  non  8  H.  3.  ib.  I94b 

Jt  WPat.i.E.1. 

,         ^  ,  pari.  1.  ni.  17. 

Efch.  4  J:  1.  na.  88.    [c]  Braa.  1. «.  f.  93.    Brit,  c  103.    FJct  lib.  5.  ca.  ««.    Trim.  17.  El.  ia 
Com.  Banco. 

(1)  8  £.  2.  Rtcovery  in  value  10.  Hal.  fuffufid  to  be  hy  judge  Dodertdge^  and  14. 
MSS.  •  H.4.     13.  B.  and  P.    34  E.   i.  Fitzh. 

(2)  Hicy^A  56./e^.  42.    Hal.  MSS.         Dowcri78.  cited.— See  further  Cro.  Eliz, 

(3)  [See  Note  182.1  502.    Koy  64.    Cro.  Jam.  615.     i.  Atk. 
(3  a)  [See  Note  183.]                                442.  and  2.  BJackft.  Comment.  l?2, 

(4)  S.  p.  ac«.in  MilS.CmnMi PUui-book,       (5}  [See  Note  184.I 
V©i..I.  H 


lib.  I.    Cap.  5.  Of  Dower.  Se6t.  S6, 


JU  Caput  ComiM&$tfioe  BaranuB  (6),  for  the  bonoor  of  the  realmt^ 

or  (as  btttb  btene  &id)  a  cadle  for  the  publique  defence  of  the 
realme.  And  fo  are  the  old  bookes  to  be  intended,  as  it  was  ro- 
folved  7r.  17  Eiiz,  in  the  court  of  common  pkas,  which  I  heard 
and  obferved.  And  of  an  eilate  taile  in  lands  determined,  a  wo- 
man  fhall  b^  indowed  in  the  like  manner  and  forme  as  a  man  Ihall 
be  tenant  by  the  curtefiey  mtuatii  mutandft. 


**  Ztiftefimpk^  ft€  taiU  general^  4^.*  If  a  roan  be  tenant  in  fee 
t<l]  41  ft.  3.  SO.  taile  ^eneralU  \i]  An<l  make  a  feoffiment  in  fee,  and  taketh  back  an 
^  u  ft'  ff  dilate  to  him  and  to^  wife,  and  to  the  heires  of  their  two  bodies, 
JO  B.  8.  ©jer    ^^  ^^j  ^^,^  i^^^  ^^  ^^  ^jf^  dyeth,  the  hufcand  taketh  another 

wife  and  dyeth,  the  wife  fliall  not  be  endowed,  for  during  the  co» 
^rtnre  he  was  feifed  of  an  eftate  taile  fpeciail,  and  yet  the  ilTue 
which  the  fecond  wife  ^y  have  by  poflibilitie  may  inherit  (7). 

The  lame  law  it  is,  if  in  this  cale  he  had  taken  backe  an  eftate  in 
fee  (impie,  and  after  had  taken  wife  and  had  iflue  by  her ;  yet  (be 
Aall  not  be  indowed^  for  that  the  fee  Smple  is  vaniflied  by  the  re- 
mitter,.  and  her  iffue  hath  the  land  by  force  of  the  entaile.    But  in 
50  V.  8.  that  cafe  the  tenant  cannot  plead  that  the  huiband  was  never  feifed 

I>yer4i.  of  fnch  an  eftate  whereof  the  demandant  might  be  indowed,  but  he 

mui^  plead  the  fpeciall  matter  (8> 

**  Ei  pfenifeme.^  If  a  man  fo  feifed  as  is  aforefald,  taketh  an 
ij_.  ^.  alien  to  wife,  and  dyeth^  ihe  (hall  not  be  endowed  (9);  but  if  the 
l48.Poft.3S?'ft.)  ^^^i  ^*  ^^  ^^^  home,  and  dyeth,  (be  (hall  be  indowed  by  the  law 

of  the  crowne.  And  Edm<mdt  the  brother  of  king  Edwara  the  firft, 
[e]  Kof/Nrl.  married  the  queen  of  Natmrre^  and  dyed,  and  it  was  refolved  [c] 
f^  £.1^  Eot.  1.  by  all  the  judges,  that  (he  (hould  be  indowed  of  the  third  paK  of 

ail  the  lands  whereof  her  hu(band  was  feifed  in  fee  (lo). 

If  a  Jew  bom  in  England  taketh  to  wife  a  Jcio  borne  alfo  in 
Englandf  ths  hufband  is  convened  lo  the  Chiiiiian  faith,  purchafeth 
landsy  and  infeoffeth  slnother,  anddyeth,  the  wife  brought  &  r^^.       n 
wrijt  of  dower,  and  was  barred  of  her  dower,  and  the  reafon  13^*  &•  J 
_    OorC  climf.  yielded  in  the  record  [/]  is  this.  Quia  verb  contrajji/^itiam  ^  qubd 
19  li.  3.  B.  17.    ipfs  dotem  petai  vet  kaheat  de  tenemento  quodjuit  viri/ui,  ex  quo  in 

amverfione  fud  noluit  cum  eoadketrere  et  cum  to  converti  (1). 

"  Del  tierce  part  de  tieU  terres  et  tenements  perfeveraUie  per  metes 
(i.  K.O.  Abr.  et  boundi,"  Albeit  of  many  inheritances  that  be  entire,  whereof  no 
^^^^  dtvifion  can  be  made  by  metes  and  bounds,  a  woman  cannot  be  en- 

MBru^Iib.9.  dowed  of  the  thing  lUelfe,  yet  a  woman  [g]  (hall  be  endowed 
•i  ^^' '  thereof  in  a  fpeciall  and  certaine  manner.    As  of  a  mill  a  woman 

AfT.  45.5'  *^'  ^^^'  °^  ^  endowed  by  metes  and  bounds,  nor  in  common  with  the 
F.  N.  B.  149.  heire,  but  either  Ihe  may  be  endowed  of  the  third  tolle  di(h,  or  de 
45  E.  3.  integro  mokndino  per  quemlibet  3.  meiyem.    And  fo  of  a  villeine,  [k] 

DowetAp.  ,  either 

(Poft.  165.  ».) 

[h]  e  H.  6. 11.  Br«a  lib.  t.  fo.  97.  Brit  S47.  11  E.  3.  tit.  Boirer  35.  15  £.  3.  ibid.  81. 
SE.3.  57.    F.  N.B.  8.k. 

(6)  [See  Note  185.]  £31.  a.] 

(7)  [^^  ^^^  1 9^']  ( ')  ^^^  placitnm  illud  fuit  coram  juftU 

(8)  21  £.  3.  36.     3  H,  6.  f$*    Hal.    cL-ujis  ad  ctjltodiain  Judaeorum  aflignatis.    ' 
iASS.  y  ■                        HsI.  MSS.— -See  the  record   at  length  in 

(9)  [8ee  Note  i9y*'i  Tov.  Angl.  Judaic.  23a    See  alfo  Mol. 

(10)  Yet  Edmund  the  queen  of  Na-    de  JuTf  Marit.  3th  ed  U  !•  c.6«  f.  11. 
vaiYe*s  hu(band  was  only  a  fubje^j  there- 
fore quMn  the  reafon  of  the  caie. 


fa 


(7) 


Lib.  1 .  Ot  Dower.  Seft.  35. 

either  die  tbttd  dayeework,  or  crverietbirdwetke  or  month.  A 
woman  ihall  be  endowed  of  the  third  part  of  the  profit  of  fiallage/ 
of  the  third  part  of  the  profiu  of  a  uire»  qf  the  third  part  of  the 

proiics  of  the  office  of  marflialfie,  of  the  [t]  third  part  of  the  pro-  [t]  4  £.  •• 

fits  of  the  keeping  of  a  parke,  of  the  third  part  of  the  profit,  of  a.  Tr.  fSS. 

duTe-houie,  and  llkewife  of  the  third  part  of  a  pifcary,  [k]  viz.  96^^3,bB. 

ttrtiMmpi/cem^vtlja^mmreiistertnm;  ofthethirdprefentationtoun  ^^'^^ 

advowfon  (2).    A  writ  of  dower  lieth  de  3.  parte  exihntm  procknkn-i  (Cri^^Hm.eix.) 

Hmn  de  eufiodiS  gaokt  Matki4f  Wfjm.    And  herewith  agreetb  re-  [fc]  Bradt.  98.* 

verend  antiquitie.  De  [/]  nulloj  quod  ejtfntd  naturd  indivtjibik  et/c^  f08.  Brit.  247. 

cationemjive  divijumem  fu>n  patitur^  nuUam  partem  habebit,/ed/atii»  ^'^'  ''''*  ^*  *^^ 

faciat  ei  advalentiam.    Of  the  third  part  of  profits  of  courts,  [«]  i^wetaol  lea. 

fines,  heriots,  &c.     Alfo  a  wpman  (hall  be  endowed  of  tithes ;  and  19  £.  s.  Quar* ' 

the  furefi  indowment  of  tithes  is  of  the  third  llieafe;  for  what  land  Imp.  1.54. 

ihall  be  fowne  is  uncertaine  (3).  7  £.  s.  7. 


and 

not  be  endowed.    As  if  the  hufband  [«] ^  .^«.^  .^ "•  j  n 

certaine  lands,  referviog  a  rent  to  him  and  his  heires,  andhetaketh  ^^  ^' 
wife  and  dieth,  the  wife  (hall  not  be  endowed,  neither  of  the  rever-  11.  Co.  33,  26. 
fion  (albeit  it  is  within  this  word  tenements)  becaufe  there  was  no  Harper*a  cafe. 
feifin  in  deed  or  in  law  of  the  freehold  nor  of  the  rent,  becaufe  the  [»]  ee.  Aff,  s. ' 
buiband  had  but  a  particular  eflate  therein,  and  no  fee  fimple  (4).  ^*  ^  ^'  ^' 
But  if  the  hufband  maketh  a  leafe  for  ycares,  referving  a  rent,  and  PuTfi  D^w  89 
taketh  wife,  the  hufband  dieth,  the  wife  (hall  be  endowed  of    the 
third  part  of  the  reverfion  by  metes  and  bounds,  together  with  the  p'fv^,^B  «1J 
third  part  of  .the  rent»  and  execution  (hall  not  ceafe  during  theyeares  (Aiiie  ^  a!} 
(sy    -And  herewith  agreetb  the  common  experience  at  this  day. 
Bot  if  the  hufband  maketh  a  gift  in  taile,  referving  a  rent  to  him 
and  his  beires,  and  after  the  dunor  taketh  wife  and  dieth,  the  wife 
ihall  be  endowed  of  this  rent,  becaufe  it  is  a  rent  in  fee,  and  by. 
poflibilitie  may  continue  for  ever. 

Of  acommoncertaine  a  woman  fhall  be  endowed,  but  of  a  com-  (Cro  CTu.^oa 
mon  faumuomber  engroje  (he  (hall  not  be  endowed,  as  hath  beene  AnteSo.  b. 
faid  before.     And  fo  of  a  rent  fervice,  rent  charge,  and  rent  fecke,  *•  ^-Abr.  675» 
Ihe  (hall  be  endowed  (6):  but  of  an  annuitie  that  chargeth  onely  "^^^  ^'  ^'^ 
the  perfoo,  and  i(fueth  not  out  of  any  lands  or  tenements,  (lie  fhall 
not  be  endowed:     But  if  the  freehold  of  the  rents,  common,  &c. 
were  fufpended  before  the  coverture,  and  fo  continue  during  the  co- 
verture, flie(hall  not  be  endowed  of  them.     If  after  the  coverture  7.  Co.  S8. 
the  bn(band  doth  extingnifh  them  by  releafe  or  othervviie,  yet  (he  LilHngfton's 
ihall  be  endowed  of  them  ;  for  as  to  her  dower  they  in  the  eye  of  l^^X'   --1.  «  - 
the  law  have  continuance.  Ai^iga^Vs 

If  the  wife  be  entitled  to  have  dower  of  three  acres  of  marfb,  caie.  • 
every  one  of  the  value  of  twelve  pence,  the  heire  by  his  indufhy  (Poft.  56.  ■. 
and  charge  maketh  it  good  meadow,  every  acre  of  the  vahie  of  ten  ^^^*  \^^'  *• 
(hillings,  the  wife  (hall  have  her  dower  according  to  the  improved  ^j^ijy  *  ^^* 
value,  and  not  according  to  the  value  as  it  was  in  her  h\)iband's  time :  ^ 
for  her  title  is  to  the  quantitie  of  the  land,  vis.  one  ju(t  third  part 

(7)- 


(2)  See  poft.  3a.  b.  n.  2«  (c)  f  See  Note  xgo.] 

(3)  [See  Note  iSS.]  ffi^  [See  Note  191.] 

(4)  [See  Note  1S9;]  (77  [Sce^JBtedLrgs*} 

M2 


Lib.  \.    Cap.  S.  Of  Doweir,  Se^.  5^. 

(F.  N.  B.  149.  And  the  like  ]a^  it  is  if  the  heire  improve  t1i«  value  of  the  land 
C.)  by  building :  and  on  the  other  fide,  if  the  value  be  impaired  in  the 

VA^h^'^oA        ^^^  ^^  ^^®  heire,  (he  (Yiail  be  endowed  according  to  the  value  at 

the  time  of  the  atTignment,  and  not  aecording  to  the  value  as  it  was 

in  the  time  of  her  hu(band  (8). 


Vouch.  298. 


t 


"  Afcun$  temps  ditrant  k  coverture!^    For  the  better  underftand- 

ing  wherec^f  it  is  to  be  knowne,  that  (as  hath  beene  faid)  to  dower 

three  things  doe  belong,  viz.  marriage,  feifni,  and  the  death  of  tha 

huthand.     Concerning  the  feifm,  it  is  not  neceflkrie  that  the  fame 

fliould  continue  during  the  coverture,  for  albeit  the  huihand  alien* 

eth  the  lands  or  tenements,  orextinguilheth  the  rents  or  commons, 

inSt,  9!S.  &<;•  yet  the  woman  fltall  be  endowed.     But  it  is  neceitary  that  the 

Brit.  cap.  101.    marriage  doe  continue,  for  if  that  be  diflblved  the  dower  ceafeth,  iiM 

fl^R^Tbr^  681   ^^^^^^  mafrimonium,  ibi  nulla  dos.  But  this  is  to  be  underdood  when 

I>ot1r.  Plac.     '  ^^^  hufband  and  wife  are  divorced  d  vinculo  matrimcniiy  as  in  cafe  of 

148.  Poft.  S3,  b.  prccontraft,  confanguinity,  affinity,  &c.  and  not  ^  mftifa  et  thorn 

4.  Co.  f9.  only,  as  for  adulterie  (9).     And  yet  it  is  faid,  that  if  the  afTign- 

5.  Co.  9.  b,         meut  of  dower  ad  ojlhtm  ecelefia  be  fpecified,  vir.  that  notwith- 

danding  any  divorce  ihall  happen  yet  that  Hie  Ihall  hoM  it  for  life, 

that  this  is  good. 
•IW.  t.  ct.S4L       If  the  wife  elope  [o]  from  her  huHiand,  that  is,  if  the  wife  leave 
.ib.  Intr.  W4.    ber  hu(band,  and  goeth  away  and  tarrieth  with  her  adulterer  (10), 
rt«*Bf'c*l09.  ^*  ^^^^  ^®^®  ^^'^  dower  until' her  hufband  willingly  without  r^^    1   -1 
Mirror,  ca.  S.  *  coertion  ecclefiafticall  be  reconciled  unto  her,  and  permit  13 2'  "-J 
fed.  5.  her  to  cohabit  with  him,  all  which  is  comprehended  (liortly  in  two 

(F.  N.  B.  150.     hexameters,  Sponte  virvm  mulicr  fiigicnsy  et  aduh  era  faulty  Dott 
Perk.  (e£t  354.  y^j  careat^  nififponfifponte  retraSta,   And  [p]  if  fhe  goeth  willingly  ' 
1.  Sid.  118.)    '  ^*^^  ^^  *^  ^^  avowtrer,  this  is  a  departure  and  a  tarrying,  albeit 

fhe  remaineth  not  continually  with  the  avowtrer,  or  if  fhe  tanyeth 
fi  E.  a  «9  *•  with  him  againft  her  will,  or  if  he  turne  her  away,  or  if  Hie  co- 
9  E.  3.  J9i  habit  with  her  hufl)and,  by  the  cenfures  of  the  church,  in  all  thefe 

ft  £.  3.  cafes  fhe  lofeth  her  dowrie.     But  fee  notable  matter  hereof  in  the 

Dower  94.  expofition  upon  the  flatute  of  W''.  a.  cap.  34, 

Vid.  Fits.  N.  B.  150.  h.    8  £.3.    Duwer  153. 

^  En  feveraliie  per  metes  et  bounds,'^     And  yet  in  fome  cafes 

where  the  hufband  was  folefeifed,  the  wife  fhall  not  he  endowed  in 

U]  M.  2.  k  3.    feveralty  by  metes  and  bounds  (1).    As  for  example,  [q]  if  a  man 

£lU.I}ier  I87.b.  feifed  of  lands  in  fee  took  a  wife,  and  infeoffed  cigbt  perfons,  a 

"to    A  AT  t\   0  o        •  ' 

ITKS  ir   '  ^"^  of  4ower  was  brought  againft  thefe  eight  perfons,  and  two  con-    - 
Tr.  lOH.  9.        ^^^8  the  action,  and  the  other  fix  pleade  in  barre,  and  defcend  to 
Boiu  447,   *       iflbef  the  demandant  fhall  have  judgment  to  recover  the  third  part 

of  two  parts  of  tlie  land,  in  eight  parts  to  be  divided,  and  after 
the  iifue  being  found  for  the  demandant  againft  the  fixe,  the  de- 
mandant fhall  have  judgement  to  recover  againfl  them  the  third  part 
of  fixe  parts  of  the  fame  lands,  in  eight  parts  to  be  divided,  which 
is  worthie  the  obfervatioa.  But  of  this  more  fhall  be  afterwards 
faid  in  this  Chapter. 
, ;  .  But  regularly  Littleton's  words  are  to  be  intended,  where  the 
hufband  was  fole  feifed,  for  where  he  was  feifed  in  common,  there 
ihe  cannot  be  endowed  by  metes  and.boundS|  as  it  appeareth  in  this 

Chapter, 

•  ■  »  - 

(8)  [Sec'Kote  193.]  (10)  tSceKete  195.5     * 

(9)  [Sec  Note  194.1  (i)  [Soc  Note  196.I 


Cbafiter,  Sed.  44*  J^^ia,  the  endowoseot  by  ineti»  apd  bonndSy  ^^  ^-  3>  Dower 

^cording  to  the  commoii  right,  is  more  beDeticiall  to  the  wife,  thau  ^^' 

to  be  endowed  Hgainil  comiooa  right,  for  there  ihe  (hall  hold  the  ir  E.  2.  Dowtr 

land  chaf gedy  io  reTpe^  of  a  charge  made  after  her  title  of  dower  ia4.    19  £.  3. 

(2).  .    Quar.Inip.ldi. 

f  12  E.  4.  «. 

"  Xe  qnel  el  ac&U  ijjkt  per fy  baron  ou  nemy."    Herein  the  tenant  *^/p,^^* 
in  dower,  as  in  many  otber  cafes,  is  preferred  before  the  tenant  by  - 
the  curtefie ;  but  yet  this  great  difadvantage  the  wife  hath,  that  (he 
cannot  enter  into  her  dower  by  the  conamon  law,  but  is  driven  to 
her  tvrit  of  dower  to  recover  the  fame,  wherein  fometin^es  great  de- 
layes  are  ufed,  and  therefore  the  weU-advifed  friends  of  the  wife 
will  piovide  for  a  jcunture  to  be  made. to  ber,  as  (hall  be  faid  here- 
after.    For  by  the  ftatute  <^f  [r]  MagTia  Charta^  cap.  7.  (lie  fliall   M  Magna 
tarrie  in  the  chiefe  boufe  of  her  hufband  hot  by  the  fpace  of  Ibrtie  Carta,  cap.  f. 
dayes  after  the  death  of  her  huib^nd,  within  which  time  dower  (hall  Flo*  *»h.  5. 
be  aiTigned  imto  her,  unlefle  ift  were  formerly  alligned,  &c.   but  of  ^f^^^  j^^  * 
little  effect  was  that  a(5t,  for  that  no  penaltie  was  thereby  provided  if  tb.  96.  ' 
k  were  not  done  :  which  terme  of  40  days  ie  in  law  called  Quaren*  Britton,  ca.lOS. 
tina.     But  if  (he  marry  within  the  40  dayes,  (he  Idfeth  ber  quaren--  (Poft-  34.  b.) 
tine  (3).     But  fomc  have  faid  that  by  the  ancient  law  of  England  ^^^'^'  ^** 
the  woman  ilmuld  continue  a  whole  yeare  in  her  hu(band'8  houfe,  jy'  7^ 
vithin  which  time  if  dower  wete  not  alfigned,  (he  might  recover  it:  F.  N.  B.  16I. 
and  tliis  certainly  was  the  law  of  England  before  the  Conquell  [«],  Re^  Orig. 
Mvlieres  vidua  hisfenos  mepfes  viduas  exiguntOy  atque  turn  demum  cut  ^^-    ^'  ^T*"* 
»e/mf  nubant,  fin  qut  ante  cjmnm  nufferit  date  nnddatafortUnie  omnU  i^^^!^,  xr, 
ifUJf  d  prior e  marito  relichts  privatur.    But  for  the  reliefe  of  the  widow   f.N.B.  161.  A.) 
it  wasiprovided  by  the  ilatute  of  Merton  m^dtAnno  20  H,  3.  cap.  i« ,  \s]  Lamb.Sei^. 
(which  by  [t]  BraHon  is  called  Nova  conjiitutio)  that  the  wrfeihali  ^20.  71.  &  di* 
recover  damages  in  her  writ  o<*  dower  from  the  time  of  the  death  of '^*'*  wKwot 
her  hufband  (4).     But  herein  divers  things  are  obfervable.     Fird,  ^^^^^  ^^  J.-par^ 
in  what  kind  of  writ  of  dower  (he  (hall  recover  her  damages;     In  a  ot  tbe  IaHiii:aMk 
writ  for  a  dower  atl  ofiium  ecclefiir,  or  ex  affenfu  pairis^  (he  (hall  re*  cap.  7. 
cover  no  damages,  becaule  (he  m^  enter,  and  the  words  of  the  l^h^'^fw  ^^qt' 
ftatute  be,  et  dotes  fuas  habere  non  pqffiintfine  placito.     Alfo  I  hava  Britt  cap.  103. 
read  in  an  ancient  and  learned -reading  upon  this  fVatute,  that  it  ex^  Fleta,  lib*  9, 
tendeth  only  to  a  writ  of  dower,  Unde  nihil  habety  and  not  to  a  wnt  cap.  25. 
of  right  of  dower,  for  in  no  writ  of  right  damages  arc  to-be  co- 
covered.     2.  She  (hall  recover  damages  only  wken  her  huibaod  (Cro.  Jam.  621. 
dies  feifcd,  (that  is)  feifed  of  the  freehold  and  inheritance  [i/j,  ft^r  !•  Leon.  56.) 
albeit  the  buOmnd  before  the  title  of  dower  had  made  «  leafe  fcr  ^^J,^^^' 
yeares  referving  a  rent,  the  wife  ftiall  recover  the  third  part  of  the  Origin.  173. 
teverfion  with  a  third  part  of  the  rent  and  dam  'get;,  for  tbe  ^onb  Dycril.KI.es^ 
of  the  ftatute  be,  de  qmbu9  virifui  obienmt  /eifi'ti  (^r).     3.  Some  fay  Hurt.  pi.  lo. 
that  the  demandant  m  a  writ  or  dower,  tftist  deluyeth  herfiekle,  (haU  ^^'  ^^' . 
not  recover  damages,  theefore  let  the  demah^iant  take  heed  thereol  Danmg^is^si. 
4.  It  is  neceffary  for  the  wife  after  the  deceafe  of  hef  hu(baiid  asfocm  g  e,-^,  ibid,  i 
as  (he  can  to  demand  her  dower  before  good'ieftiinowr,  ifor.iOlftiej-- 
wife  (he  may  by  her  owne  default  lofe  the  value  after  the  deceaie  of 
lier  hu(band  and  her  damages  'for  detaining  of  her  doweil    •  Fdr  if 

(ha     * 

iz)  [Sec  Note  197.]                           ^  (4)  [See  Note  iq8.] 

(O  See  further  as  to  S^uarentine  2.  Inft.  (5)  Ufim^^^s  infkch  daft  accord Mg  to  tin 

17.  Barringt.  Ant.  Stat.    2d  ed.  p.  9,  la  '6d&e,notoftb€'limd,^0ftb$rint,    F.  2Z. 

Hugh,  on  Orig.  Writs  l^y  anA  Via.  Abr.  Jad.  C.  B.   iiel.  MSS, 

(hwr  I.  a. 


/ 


Lib.  1.    Cap.  5. 


Of  Dower* 


SeA.  iC^ 


(Dr.  Mi<)  Stnd. 
pMi.  S.  c.  15.) 


fir  J  5  E.  3,  J, 

41E.S. 
Dower  46.  and 

not  in  the  booke 
at  iurtfe. 
CDoar.  Plat. 
IW.) 

16  E.S. 
Jner  59.     f  H 


J)o 


1^«.) 


(S.  C.  Mo.  80. 
ii4  Benl.  i:)3. 

4.  LetiB.  198.) 
[t/l  Mich.  8.  k 

5,  Eli^.  Rot. 
904.  if]  Cornm* 

(9.  Co.  15.  b. 
Bedinjfieid'f 
cafe.  1.  Rd. 
Abr.  679.) 


M  Tr.  3T.    . 
£Jix.4.Co^0.  b. 
ShHwe*a  c«fe. 
r«J  43.  AflT. 
PI.  3t. 
(V.  N.  B.  t63.) 

14  H.  8.  38. 


fte  hribg  a  writ  of  dowcf  agtftnit  th«  h4re>  and  the  beire  eomelh 
into  t\te  court  upon  the  i'nniinons  the  firft  day,  and  plead  that  ha 
h<ith  been  always  ready  and  jet  is  to  render  dower,  &c.  if  the  wite 
hath  not  requefM  her  dower,  Aie  (hull  lofe  the  mean  values  and  her 
damages ;  but  if  (he  hath  requeded  her  dower,  (he  may  plead  it^ 
and  imie  may  be  thereupon  taken. 

But  it  is  holder  in  feme  bookes  [w]  that  a  rsqoaft  tii  ptfyc  is  not 
fufHcient,  and  that  it  is  the  folly  of  the  wife  that  (he  broitgbtnot  her 
writ  o(  dower  fooner.  But  the  law  and  many  [x]  bookes  be  againft 
it,  and  the  words  of  the  plea  (that  he  hath  beene  always  ready, 
^c.)  prove  the  fame,  and  the  words  of  the  (Ifttute  alfo  prove  this, 
et  dotetifuuM  habere  non  pojj'untjint  placito. 

.47.    9  H.  4.  4.  tit.  iffue  133.     11  H.  4.  40.    IS  £.  4. 7.    14  H.  8.  f5.  b. 

And  the  reafan  why  taut  temps  piift  is  a  good  plea  in  a  writ  ■-  ^ 

of  dower  brotTghtagainfr  the  heire  to  barre  he^  of  the  meane  133"  ^J 
values  and  damages  is,  becanfe  the  heire  holdeth  by  title,  and  doth 
uo  wrong  till  a  demaad  be  made  j[  i).  But  in  a  writ  of  aieU  cofinage» 
&c.  where  the  land  and  damages  are  to  be  recovered,  there  fucb  a 
plea  is  not  go(Kl ;  for  there  the  tenant  of  the  land  hath  no  titlot 
but  holdeth  the  land  by  wrong,  and  the  feoffet  of  the  heure  cannot 
at  the  (irft  day  .plead  tout  temps  prifl^  becaufe  he  had  not  the  land 
all.  the  time,  iince  the  death  of  the  anceftor.  5.  It  is  to  be  oIh 
ferved,  that  the  mean  values  and  damages  are  to  be  recovered 
agatiift  the  tenant  in  a  writ  of  dower,  as  it  appeareth  in  a  notable 
record  [y]  between  Beljidd  aud  IRowfe  (a).  The  tenant  as  to 
parcell  pleaded  non -tenure,  and  for  the  refidue  deteynment  of  char- 
ters,. u))on  which  pleas  they  were  at  iffiie,  and  both  iffiies  found  by 
die  jury  againft  the  tenant,  and  found  further  that  the  hu(band  died 
ieifed  fueh  a  day  and  yetire,  and  had  iiTue  a  fonne,  and  that  the  de- 
mandant and  the  fonne  by  6  yeares  together  after  the  deccafe  of 
the  hufband  tooke  the  profits  of  the  land,  and  after  the  fonne  fuch  , 
a  day  and  yeare  died  without  iflue,  after  whofe  deceafe  the  land  de-* 
fcended  to  the  tenant  as  uncle  and  heire  to  him,  by  force  wbeieof  he 
entred  and  took  the  profits  uiftill  the  purchafing  of  the  originall 
writv  <uid  found  the  value  of  the  land  by  the  yeare,  and  aOefied  da- 
mages for  the  deteyoing  of  the  dower,  and  coAs ;  and  upon  this 
vercli6t«  after ^fteo  debuting,  the  demandant  had  judgment  to  re- 
cover her  damiuages  for  all  the  time  from  the  death  ot  her  hufband 
without  any  defalcation  (3).  In  which  cafe  many  things  apparent 
therein  are  obfervable.  Let  the  tenant  therefore  take  heed  how  he 
plead  falfe  pleas.  6.  That  this  flatute  of  Merton  doth  extend  to 
copibokis  [4]  where  the  cufiome  is,  that  women  be  dowable  (4), 

LThat  if  the  wife  hatb  dower  afligned  tn  her  in  chancery  llie  (hall 
vc  no  damages  [0],  for  the  words  of  the  Aatute  be,  et  vidua  per 
jphfiinm  rtCHperaurhttf  4rc*  So  it  is  if  the  heire  or  his  feofi'ee  af« 
(igne  dovicer,  and  the  wife  accepteth  it,  (he  lofeth  her  damages. 

A  man  failed  of  lands  in  fee  taketh  a  wife  and  granieth  a  rent 
charge,  and  after  maketh  a  feoffment  in  fee,  and  taketh  backe  an 
eilate  taile  and  dietbi  the  wife  recovereth  dower  againft  the  ifTue  in 

tailc 


(f)  fSeeMote  190.] 

(2)  [Mich.  8.  and  9.  KHsi.  Betford  and 
tiovfn,  Moor  andf  BeiidL  HaL  MSS.  See 
Mo.  80.  and  N  Bend].  153. 

(3)  [8cc  Note  awo.] 


(4)  Vi*!.  Rot.  Pari.  5  H.  6.  n.  m. 
^fctal  eH  of  farUamemifwr  givhif  mejni 
n/aluis  to  tbi  *v»fi  againft  the  king,  m  csdil 
comitiffe  Marches    HaL  M€&     .       ^    ^ 


Lib.  I .  Of  DoiVen  Sea.  ^€. 

taile  by  reddition,  tht  wifiy  xnaketh  «  fonnUii  tkat -her  hulband  diet 
feifed,  and  prayeth  a  writ  to  enquire  of  the.  damages,  acdthat  ia 
granted  to  her«  In  this  eafe  (h^plds  the  land  charged  with  the  i^n( 
charge,  for  by  her  prayer  (he  accepteth  herfelfe  dov;;ab1e  of  the  fe- 
condeftate  (5%  for  of  the  iirfteiUte»  whevtof  the  was  dowable,  hec 
hnfl>and  died  not  feifed«  and  fo  flie  hath  concluded  herfelfe  ^  where*- 
fore  if  the  rent  charge  be  more  to  her  detriment  than  the  damages 
beneficiall  to  her,  it  ii  good  for  h«r  in  that  cute  to  make  no  iuch  - 
prayer  (6). 

'*  De^lagtquelafemefint^^ntipudpafferagt  denettfeem 
(7)  al  temps  del  mart  fan  baron  J*    Feme^  wife.  HereUitleton  fpeak-  (t.  Tlo.  Abr. 
eth  of  a  wife  generaUy,  4nd  generally  it  is  to  be  uuderftood  as  well  ^^'    V^" 
of  a  wife  defaBo,  as  dejnre.    Therefore  if  the  wife  be  paft  the  ^^^^'  ^*^'^ 
age  of  9  yeares  [6]  at  the  time  of  the  death  of  her  hulband,  ihe  m  3  £.  1. 
ihall  be  endowed,  of  what  age  foever  her  huiband  be,  albeit  he  powor  irf. 
were  but  4  yeares  old.    Qutajufnornonpoie/datcmpnunereriy  nequ€  Itin. 'North. 
vimmfujlinere ;  nee  ob^abk  muiieri  petetUi  minor  ccta$  viri.    Wherein  ^^  ^'  1 1 • 
it  is  to  be obferxed,  that  albeit  Qmfenfirsnon  concubiiutfacit  matrimo*  ^  £^y 
nnffH,  and  that  a  woman  cannot  confent  before  12  nor  a  man  before  Dower  14T. 
14,  yet  this  inchoate  and  imperfed  marriage  (from  the  which  either  tt  E. «.  ib.  i5f. 
of  the  parties  at  the  age  of  confent  may  difagree)  after  the  death  ^^  ^  ^  ^' 
cyf  the  hnflMUid  (hall  give  dower  to  the  wife,  and  therefore  it  is  ac?  ^^'^f^^^ 
connted  in  law  after  the  deiLth  tif  the  hofi>and  Ugitimmm  matrimonmm^  1 1[  K.  ^.  ' 
a  lawful!  marriage,  quoad  dotem.    If  a  man  taketh  a  wife  of  the  age  Dower  54. 
of  7  yeares,  and  after  alien  his  land,  and  afier  the  alienation*  the  ^^  H.  4.  3. 
wife  attaineth  to  the  age  of  9  yeares,  and  after  the  huiband  dieth^  ?\^  a  ^\^ 
the  wife  Audi  be  endowed :  for  albeit  (he  was  not  abfolutely  dowa^^*  ^^^  H.  4. 
bleat  the  time  of  her  marriage,  yet  (he  wa^  conditionally  dowable,  poar.  &  Smd^ 
vis.  if  ihe  attained  to  the  age  of  9  yeares  before  ibe  death  of  the  Fitv.N.  B. 
bttiband,  for  fo  Littleton  here  faith,  fo  that  (he  palfe  the  age  of  9  ^^^^* 
yeares  at  the  death  of  her  huft>and,  for  by  his  death  the  pollibility  |f^5er  569 
of  dower  is  confummate.  Bro6t.  foi.  9t. 

And  fo  it  is  if  the  huiband  alien  his  land,  and  thei!i  the  wife  n  Flora,  \\h.  S^' 
attainted  of  felony,  now  is  ihe  difabled,  but  if  (he  be  pardoned  be^  ^a.  it.  Lib« 
lore  the  death  of  the  huiband,  (he  (Imll  be  endowed,     if  thefoa  I'^^'t'^^ 
indow  his  wife  at  the  age  of  7  yeares '  ex  affenfupatrit^  if  ilte  before  Ante  si.  cVo. 
the  death  of  her  huiband  attain  to  the  age  ot  9  yeares  the  dofVrer.is  j^n.  539.} 
.good     But  otherwife  it  is  of  an  original!  abf<4ute  di£iibility.;  as 
if  a  man  take  an  alien  to  wife,  and  after  the  huiband  alien  the  land, 
and  af^r  (he  is  made  denisen,  the  huiband  dieth,  ihe  ihall  not  be  \oy 
dowed  (8%  becaufe  her  capacity  and  poilibility  to  be  indowed  came 
by  the  decazation.    Otherwife  it  is  if  Ihe  were  naturalised  by  acl  of 
parliament,  whereof  fee  more  in  the  Chapter  of  Villeriage  (9). 

And  the  biihop  upon  an  iflue  joyned  *in  a  writ  of  dower,  Quhd 
maquamfuerunt  eofulaii  legitifno  matrimonio,  ought  to  certifie  that  (See  1.  Salk. 
they  were  coupled  m  lawful  marriog^.  albeit  th^  man  were  under  ^so.  s.'  . 

^  •  '    :  fonrteene,  ^-  ^^  *^^->   ' 

■>     •     •      ,   ■      ■» 

(j)  [See  Note  401.]  Csf-  "B-  K.  temp.  HkiMw.  lo.  50.  2> 

.    (65  Seie  further  as  to  damages  in  dower  (7)  Vid.  Fajl.  Eutet,  228.  novem  anno> 

Rush,  on  Ong.  Wr.  180.    Treat  on  Dow.  runi  et  dimid.    She-ought  tojhew  Aooo  mat/t 

in  uilb.  Law  of  Ufet  37c.    %»  h,  Raym.  mwt&e  is  thorn  9  y/4V'j.--H4l.  MS&. 

1384.    New  Abr.. i)wYr  I,    Vin.  Abr.  (3)  [Sec Npte'sCT-l     ^ 

Prwtr  O.  a.  P.  a.  Say.    Law  pf   JM^.  .X9).  V^d.  fapra  fol,  31  ..b.-^Hal.  MSS^— 

1^.  ^  17.  Ch.  a.  c.  8*  fe#»  x.  and  4,  See  N  j:.  g.  in  31.  b. 
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{5.  Co.  99.  b. 
Berrie'f  cafe.) 


[c]  10  E.  5. 55. 
fleta,  lib.  5. 
cap.  f  2.   firiU 
cap.  107. 
(7.  Co.  41.  b.) 

Td]  Brafton, 
fib.  4.  fol.  304w 
Britton,  ibidem. 
Flcta,  lib.  5. 
cap.  tS.  3t  E.I. 
Dier  156. 
(5.  Co.  98.  b. 
Ante  5S.  a. 
1.  Ro.  Abr. 
341.  681. 
Noyl08) 
[fc]  Tr.  2.  J». 
Hot.  1615.  in 
Comniuoi 
Banco,  inter 
Scbwell  and 
Wikes  in 
Dower* 
[/]  50  E.  5. 
15.  b. 

fe]  W.t.cap. 
54. 

(1  Mod.  Rep. 
1 50.  H,  Infi.68.) 


Ih]  Brittoo, 
cap.  106. 
BractoQ,  lib.  4, 
fol.  501» 
m  31  E.  5.  tit. 
Collufion  S9. 


Ik]  Braa.  lib.J. 
cap.  59.  fol. 
9t,  &c. 
Fleta,  lib.  5» 
cap.  2t. 
BrUtoDj  c^p. 
101. 


fourteene,  or  the  wif^  above  nine,  and  under  ttvelve  (lo).  So  it  is 
if  a  marriage  dtfafto  be  voidable  by  divorce  (i  i),  in  refpeA  of  con-» 
Iknguinity,  affinity,  precontradl,  or  fuch  like,  whereby  the  marriag* 
might  have  beene  diifolved,  and  the  {)artie8  freed  d  xmiculo  mairi'^ 
ftionijf  yet  if  the  huiband  die  before  any  divorce,  then,  for  that  it 
cannot  now  be  avoyded,  this  wife  defalto  (hall  be  endowed ;  [c]  for 
this  is  legitimvm  mtUrimonium  (as  in  the  other  cafe  when  the  r  i^  ^ 
wife  is  infra  artnos  nubilesj  quoad  dotem.  And  fo  in  a  writ  Voi*  J 
of  dower  the  bifhop  ought  to  certifie,  th&^  they  were  legitimo  matri- 
monio  copuhti,  according  to  the  words  of  the  writ.  And  herewith 
agreeth  io£.  3.  35.  And  [t^]  Bradon  :  quamdm  duravit  matrimo* 
nium,  duravit  dotis  exaSufy  eo  deficiente  deficit  dotis  petitiOy  Spc.  po^ 
terit  tamen  replicare  contra  exceptionem  iUam^  quodji  aliquandofuH 
matrimoniwn  propter  confangyinitatem,  4*(*  ^iter  eos  accufatumf 
nunquam  tamen  fuit  in  vitd  xirifuifolutum  nee  divortium  celebratwm. 
But  if  they  were  divorced  d  vinculo  matrimonij  in  the  life  of  her 
hufband,  fhe  lofeth  her  dower :  otherwife  it  is  if  they  were  divorced 
[e]  caujd  adultcrij  (1),  which  is  but  d  tnenfd  et  thoro,  and  not  d 
vinculo  matrifnonijy  as  it  was  adjudged.  But  fome  doe  hold  that  a 
wife  defado  Hiall  not  have  an  appeale  of  the  death  of  her  hufband, 
butonely  (he  that  is  a  wife  dejure  infavorem  vitai  (2).  ,  Vide  50  £• 
3.  fol.  15.  28  E,  3. 92.  27.  A(f.  Stamf,  PL  Cor,  59.  and  that  there 
unqufs  accovple  in  loyall  matrimonie  (hall  be  taken  de  jure  ftridtly^ 
And  fo  in  fome  cafes  a  wife  (hall  have  dower  where  (he  cannot  havo 
an  appeale,  [f]  and  in  other  cafes  (he  (hall  have  an  appeale  whert 
fhe  cannot  have  a  writ  of  dower;  as  if  (he  elope  (3),  &c.  the  is  bar« 
red  of  her  dower,  but  not  of  her  appeale  (4) :  and  the  reafon-is,  for 
that  the  (Utute  [g]  barreth  her  of  her  dower,  but  not  of  her  appeals. 
So  if  the  hufbanu  be  attainted  of  treafon,  6ec.  hib  wife  (hall  not  b^ 
endowed,  and  yet  if  any  doe  kill  him,  the  wife  (hall  have  an  appeale: 
the  realbn  of  the  diverfity  (hall  appeare  hereafter  in  this  Chaptei: 

(5). 

"  Apres  le  mort  h  baron!*  [A]  Mortuo  tiro  kuic  cwifirmatur  dos^ 
This  is  intended  of  a  naturall,  not  of  a  civill  death.  '  For  if  the 
hufband  entred  in  religion,  [i]  the  wife  (hall  not  be  endowed  untill 
he  be  naturally  dead  (6). 

And  in  this  Chapter  Littleton  divideth  dower  into  five  parts,  Tia. . 
dower  by  *the  common  law.  Secondly,  dower  by  the  cuflome. 
Thirdly,  dower  ad  qfiium  ecclefuB.  Fourthly,  dower  ex  q/fenjk  patritm 
And  fifthly,  dower  de  lapluis  beale.  And  all  thefe  dowers  were  iin 
ftituted  for  a  competent  livelihood  for  the  wife  during  her  life:  [k] 
Propter  onus  matrimonij ^  et  ad  fufientationem  uxoris  tt  idueaiioneai 
iiberorum,  d^mjuerint  procreati,Ji  vir  prwmoriatur. 


(10)  [See  Note  203.] 

(11)  [See  Note  ZQ4.] 

t33-  ^0 

(i)  10.  E,  3. 15.    Supra  32.  Hal.  MSS. 

See  n.  9.  in  32.  a. 

(2)  Adc.    2.  Hawk.  PL  C.  b.  2.  c.  23 

/.  36.  and  tke  authbrities  there  cited. 


« 

(3)  To  the  books  cited  ante  32.  a«  n.  1^ 
as  TO  the  effe6k  of  elojsement  on  dower,  add 
New  Abr.  tit.  Marriage  E.  i.  Treat,  on 
Power  ill  Gilb.  Law  or  Ufes  402. 

(4>  Ace.  Bro.  Appeal  17.   Staund.  PI- 


C.  50.    But  fee  contra  2.  Inft.  317. 
>   I,  Mod.  130.  by  judge  Hide. 


and 


(5)  See  poft.  37.  a. 
(6}  [See  Note  ^5*1 


Sc($^ 


lib-  U  Of  Dower;  SeA.  37,  S«* 

Se6i.  S7. 

rT  notay  qne  per  h  common  fep  AND  note,  that  by  the  common 
•^  la  feme  n'avera  pur  fa  dower  '^^  law  the  wife  (hall  have  for  her 
forfque  In  tierce  pSit  de$  tenements  dower  but  the  third  ^'arl  of  the  te* 
que  fneront  a  fa  hanm  durant  le  nementa  which  were  her  fau(band's 
rfpoufe/s ;  mes  per  cuftrme  d^afcun  daring  the  efpouials ;.  but  by  the 
pais  el  avera  le  moitie,  et  per  le  cuftome  of  feme  county,  (he  (hall- 
cnfiome  en  afrun  ville  et  biirgh,^  el  have  the  halfe,  and  hy  the  cuftome 
avera  Pentiertie;  et  en  touts  tieh  in  fome  towne  or  borooeh,  (he  (hall 
cafes  el  ferra  dit  tenafU  en  dower.       have  the  whofe;  and  m  all  thefe 

cafes  (he  (ball  be  called  tenant  ia 

dower. 

*<   lirOTAy  per  le  common  leif  lafeme^  n^avtra  pur  fa  dower 

'      forfque  [/]  la  tierce  part,  Sffi.      This  third  part  it  called  W  Glan.  lib.  & 
rafionabiiis  doSy  or  dos  le^tima,  betaufc  it  is  the  dower  that  the  ^^Jl      ,. 
common  law  giveth.  Ratwnabilis  autcm  dos  ejl  cujv/iibet  muUeru  de  fg~^  "'  ** 
quocvnqne  tenemento  tertia  pars  omnium  terrarufn  et  tenementorum  Britton,  ubi 
&mt  virfmts  tenuit  in  dominicojiio^t  defeodoy  Sfc.  fapra. 

Fleu,  ubi  fapn^ 
Mirror,  cap.  1.  {e&.  3.    MagM  Carta,  cap.  7« 

"  Mes  per  cujiome  tafcun  pais  fj)  el  acera  le  moitiej  et  per  le  ct^f-  Fitx.  N.  Bl 
tome  en  afcm  viUe  et  burgh  xl  avtra  reiUiertkr    Such  a  [m]  cuf-  1^-  <>• 
tome  may  extende  to  a  county,  city,  or  an  ancknt  borgh  without  53^5^^      ** 
qaeftioa ;  and  fo  this  cuftome,  as  here  it  appeareth  by  LittletoH,  may  7  h.  5  25. 
extend  to  uplaiid  townes,  which  are  neither  couoties,  cities,  nor  bo*  t2  H.  6.  14. 
roughs.    But  the  furer  plecMling,  in  this  and  the  like  cafes,  is  to  lav  31  H.  7.  ir. 
the  cnftome  within  a  maaor  or  ietgniory^  if  the  treth  of  the  cafe  will  ^'^^'  ^p*^- 
§0  beare  it  (8>.    By  the  caflome  of  Gavelkind  [n]  the  wife  fhall  be  Jr*;;^*;  ^7" 
indowed  of  the  moity,  fo  long  as  (he  keepe  herfelfe  fole,  and  45  e.  3.  32/45, 
without  child,  which  (he  cannot  waive  and  take  her  thirds  for  her  Ads.  Dier3dS, 
life  (9).  For  in  that  cafe,  Cot^twh  toUit  conmmiem  legem  ( 10).        ^^  £•  ^  2- 10. 

Barre  <77.  13  C  3.  tit.  Do#er  65.  ( 1  Ho.  Abr.  598.  563.)  [nj  Tide  le  ftatnte  de  confuetud* 
Kwicifi,  Aic.  Trin.  17  £^  S.  eomm  rtge  Kan.  in  llteliiur.  in  wbich  record  SeuenUa  fi^uifietk 
HVldowbood. 

An^as  cuiloroe  may  enlarge,  (1 1)  fo  may  cuftome  abridge  dower^ 
and  reftraine  it  to  a  fourth  part^  &c. 

m 

[34.  a.]  SecSi.  38. 

AVXYy  font  deux  anters  manners  A  LSO,  there  be  two  other  kind* 

'^^  de  dower  J  <^  eft  afcavoir,  dower  que  "^  of  dower,  viz.  dower  which  is 

€/f  apptlte  dowmcnt  ad  oftium  ee-  called    dowment    at    the    church 

clefisB,  et  dower  appelle  dowment  ex  doore,  and  dower  called  dowment 

aflenfa  patris.  by  the  father's  aiTent. 

*    This  (hall  be  explained  by  that  which  fhall  be  (aid  in  the  two 
y  Se^ons  next  enfuiug^ 


(7)  [See  Note  ab6.]  (lo)  ISec  Note  207.] 

ii}  Nota,  tti  witj^ecial  Hal.  MSS.  (ij)  [See  Note  ao8.] 

(9)  See  acG,  Robinf.  Qavclk.  159. 


Sea. 


lib..  I.    Cap.  5.         Of  Dower.  Sed.  39> 


Sed.  39. 

» 

T)  OfVMENT  ad  oftiom  eccleCai  r)OWMENT  at  the  cborch  doore 

^•^  eji,  lau  home  de  plein  ageftifie  ^  i«»  where  a  man  of  fu  li  age  feifed 

mfeejimph  queferra  ^pp^fi  a  un  m  fee  fimple  who  fliail  be  married 

femty  quafU  u  vient  ai  nuU  d$l  mo-  to  a  woman^  and  when  be  commcth 

naftery  ou  d^efgftfe  dlefirt  fAHw/e,  to  the  church  doore  to  be  married, 

tt  la^  apru  aji^inu  enter  euxfaU,  U  tliere,  after  affiance  and  troth  plight-, 

endowe  la  feme  de  fa  entUr  terre  au  ed  betweene  tkem,  he  endoweth  the 

de  la  moUy,  oti  d'mUre  mendrt  par*  woman  of  his  whole  land  or  of  the 

eel,  et  la  overtment  declare  le  quan*  halfe>  or  other  lefler  part  thereof, 

Htie  et  la  certainty  de  la  terre  que  el  and  there  openly  doth  declare  the 

averapurfa  denser,   JEn  ceo  cafe  la  quantity  ana  the  certainty  of  the 

feme,  apres  le  mart  le  baron,  pott  land  which  (he  (hall  have  fpi*  ^tc 

entrer  en  le  dit  qiuintitte  de  terre  dower.    In  this  cafe  the  wife>  after 

dont  le  baron  luy  endowe,  fata  outer  the  death  of  the  bulband,  may  en- 

ajfignement  de  nulluy.  ter  into  the  faid  quantity  of  land  of 

which  her  bufband  endowed  her, 
without  other  affignement  of  any. 

to  H.1.  Domm  T  F  this  dower  be  made  ad  qftnun  c<^rijhe  m^fitagH  H  is  not  good, 
iO^  X  but  ought  to  be  made  ad  <^ium  eeckjutfive  tmmajierii. 

[•]  BraAon,  Etfdendum  ^,  [o]  qvbd  hoc  con/ihUioJieri  debet  in  facie  eceie^ 

fib.  f .  cap.  59.  ^^  et  ad  ojtimn  eceUJkt ;  mon  enm  taletfa&a  in  leBo  mortoH  •,  vel 
mIT  ^'  ^'  ^  ^^"»^^*  «^'  ^diki  ubi  clanHeftinBfnSre  confugia.  For  the  law  r«. 
csp!  5.  quires,  that  this  and  like  matters  be  done  puUickly  and  folemnly. 

10  R.  Si  Dow^r  tOS.  P.  N.  B.  150.  a.  m  7i€t«t  fill*  S.  tap.  SS»  6lc.  Brittoo,  csp.  lOf, 
108.  ace.    (Perlu  (ea.  SOS.) 

^  Ou  home  de  ptdne  ageJ*  That  is  of  one  and  twenty  yeares, 
^n,S,  Dowtr  Jnno  9  H.  3.  Dower  197.  A  man  of  the  age  of  eighteen  yeares 
/pIwl  as  tooke  a  wife,  and  by  alTent  of  his  guardian  endowed  her  ad  qfihnn 

jfRo.  Ahr**  ecclrfiKy  and  it  was  adjudged  a  good  endowment,  albeit  the  hulband 
SSS.j       *        ^y^^  before  the  age  of  one  and  twentie  yeares ;  bqt  I  hold  Liitlcton*% 

opinion  to  be  good  law. 

"  Xtf,  opres  affiance  enter  tux.^  (1)  Jffidare  eft  fidem  dare^  af» 
fiance  or  fponfalitie^  and  is  derived  of  this  word  Jpondeo^  becauiii 
[p]  GlanTiL  they  coatiafl  themfelves  together;  et  id^o  Jponfalia  dkuntnr  [p] 
40  E  s^^il.*  fvtnrorum  nuptiantm  convention  et  repromiffio  ((2.)  But  this  dower  . 
Vide  Vernon's  ^^  ^^^^  ^^^^^  marriage  folemnized  (3%  and  therefore  this  dower  is 
cafe«4.Co.i,S.  gond  without  deed,  becaufe  he  cannot  make  a  deed  to  his  wife, 

¥*or  no  aflignement  of  dower  ad  qfiium  ecclejite  can  he  made  before 
marriage,  for  that  before  marriage  the  woman  is  not  intituled  tp 
have  dowen 

*  QosBre,  if  this  fkoold  not  be  read       (2)  [See  Note  210.) 
kaomaritali,  (3)  [Sec  Note '2 11.1 

(I)  [See  Note  JC39O  "? 


lab.  I.  Of  Dowen  Sed.  39. 

*'  Defa  eniier  terre  audcla  mmtkr    (4)  In  ancient  time  [q\  as  M  OlanvtlL 
I  Oil    K  1  ^^  appeareth  by  Giatmllf  lib.  6.  cap.  1.  it  wba  taken  that  a  |i>-^  <^P-  ^ 
U4-  D.J  jjjj^^  ^^^ J  not  have  endowed  his  wife  cd  qfiium  tccUfix  of  f "^^^^i** 
tnore  than  a  third  part,  but  of  leffe  he  might.    But  at  this  day  [r]  and  ab'^w  * 
the  law  is  taken  as  LittUton  here  holdeth.  An  affignement  of  dower,  trad.  6. 
[s]  where  the  hufband  was  ible  feifed,  cannot  be  made  of  the  third  <»P- 1.  &  & 
or  fourth  part  in  common,  but  ought  to  be  in  feveraltie  (i),  fcn^^S'  ^^* 

Fleta,  lib.  5.  cap.  ft.  &c/       (1.  Ro.  Abr.  68fO        [r]  F.  N.  B.  IdO.  f$]  to  fi.  S. 

Barre  13t.    45  £.  3.  6.    Flcta,  Ub.  ^  t3. 

*'  Et  la  oTtrtment  \t']  declart  U  qmantitie  et  certeinti<  del  ferrr/'  [t]  Britton, 

Here  be  two  things  that  the  law  doth  delight  in,  tic.  firft  to  have  ^^'^^'  . 

this  and  the  like  openly  and  folenmly  done..  Secondly,  to  have  cer-  ^"^'  ''^  *" 

iaintie,  which  is  the  mother  of  quiet  and  repoiit.    And  this  word 

(moitie)  abovefaid  is  to  beentended  of  thehalfe  in  certaintie,  and 

not  of  the  moitie  in  common,  which  cleerly  [11]  ^peareth  in  that  M  Vide  14  H» 

here  Idttleton  faith,  the  quaatitie  and  certaintie  of  the  land.  9-  Dower  ia9. 

9.  H.  d 
Dower  190.    8H.d.    Dower  IM    F.  N. B.  IdO.-  40 £. i. 49L 

'^  En  ceo  cafe  la  feme  poet  entrer  enle  dit  quantitie  del  terre.  And 
afterwards  SeBione  43.  he  faith,  Nota^  i[ue  en  touts  cqfet  lou  k  certain-  ' 

tie  appeirt^  queux  terres  ou  tenements  feme  averapurfa  dower  ^  lafemt 
foet  entrer  apre$  le  mortfon  baron.  It  was  inftituted  in  favour  and  ra- 
liefe  of  wives,  that  a  man  after  marriage  might  affigne  to  his  wife 
certaintie  of  dower,  to  the  end  that  the  widow  (hould  not  be  driven 
to  a  long  and  chai'geable  fuit  wherein  delay  might  be  ufed,  and  in 
the  mean  time  her  life  fpent,  together  with  her  money  alfo..    For 
'     albeit  the  [u]  law  hath  provided,  qubd  vidua  pojt  mortem  maritifui  M  Magna 
non  d€t  aliquidpro  dotefud,  et  maneat  in  capitali  mfifuagio  maritifui  ^rta*  cap.  7. 
per  quadraginta  dies  pqjt  obitum  maritifui^  if^'ra  quos  dies  affiputur  ^  *^*  Second 
eidos/uaynifipriuseiqffignatafuerity  SfC.  et  Iiobeat  rationabUc  ^o^  ftit!^rei/crp.  r. 
reriumfkum  interim  in  communis  yet  becaufe  there  was  no  pen^tie  .Fieta,  lib.  5. 
or  punifhment  inflided,  the  tenant  of  the  land  may  drive  her  to  fue  cap.ts.  Brittoo, 
(or  her  dower.    And  this  continuance  of  the  widow  in  the  capitali  Sf^v?®?; 
meffuage^  is  in  law  called  a  quarenUne^  (;p«ffrfR^fna,  for  that  it  is  by  ^"i!^*     ^ 
the  fpace  of  fortie  days,  as  is  aforefaid  (d).   And  if  the  heire  or  other  xt^ift  175. 
tenant  of  the  land  put  her  out,  (he  may  have  her  writ  Df  qvarentind  Vide  Dyer 
kadendd.    If  the  wife  marry  within  the  fortie  dayes  ftie  lofeth  her  ^  B.6,76,  b. 
quarentine,  for  her  habitation  in  the  houfe  is  perfonall  to  her,  and  p^^R^'^i« 
only  given  to  her  in  judgment  of  law  during  her  widowhood,  albeit  i.'jyi'urje.     * 
the  words  of  the  law  be  generall.    And  therefore  to  the  end  that  bV.  toi.* 
widowes  might  have  certaintie  of  edate,  and  that  they  might  enter  (Aute  5S.  b.) 
(3)  and  not  be  driven  to  fuit,'  the  law  hath  provided  dower  ad  ojtium 
ecclfjiet^  and,  as  it  (hall  appeare  hereafter,  dower  ex  ajenfu  patris. 
And  laftlv,  by  making  of  ajoynture,  of  which  (being  no  dower  but  Nota,fiireft 
made  in  latisfafHon  of  dower  either  before  or  after  marriage)  it  is  ^*7* 
neceifary  that  fometbing  fliould  be  faid  hereafter  in  his  apt  place,  for 
that  this  now  fiJleth'  out  to  be  the  furelt  way. 

'*  En  touts  cafes  qwmt  le  certeintie  appevrt,  S^c,  la  feme  poet,  entrer  (I.R0.  Abr.6S1. 
s^res  le  wort  del  baron,'*   This  is  to  be  intended  where  the  certaintie  ^*  hift.  67a. 
appeareth  upon  an  affignement  of  dower  ad  qfiium  eccUjuBy  or  ex  ^*"'8.  cap.&. 
fSfenJu  patris.   For  if  a  woman  bring  a  writ  of  dowar  of  fixe  pound  ^  *****  *"•'* 

rent 


(4)  [See  Note  SIS.]  fOSeefurtherastomtrviMflirantejs.b. 

and  n.  5.  there,  and  Treat.  «tt  Dow.  ia 
•  b.]  Gilb.  Law  of  Ufei,  372. 

^  [See  Note  213.]  (3)  [^^^  Note  214.] 


^^ 


lib*  1.  .  Cap,  5.  Of  Dower.  Sed.  391 

*  rent  cixarge,  and  flie  hatb  jadgement  to  recover  tbe  third  part,  albeit 

pf46'E.  S,f6,  it  be  certtut  that  (he  ihall  have  lortie  iihilliugs,  yet  (he  cannoc  [.r] 
48  E.  3.  S6.  diftreine  for  40  (hillingB,  before  the  fberife  doe  deliver  the  fame 
5^  E  ^  ^1«  ^^^^  ^^^  '  ^^^  ^^^  wherefoever  the  wiit  demands  land,  rent,  or  other 
9T  H.  6. 50.'  things  in  certain,  tbe  demandant  after  judgement  may  enter  or  dif- 
39  H.  6.  25k  treiu  before  any  feifin  delivered  to  him  by  the  (lierife  opon  a  writ  of 
IH.  5.  S.  habere  facias  feifinam.    But  in  dower  where  the  wnt  deradndeth 

?**F  ^%^  nothing  in  certaine,  there  the  demandant  after  the  j  ndgenient  runnot 
ftt  E*  4  ??  enter  or  dillreine  untill  execution  fued,   by  which  execution  the 

Videl.  Co*        (herife  is  by  the  king's  writ  to  deliver  tlie  third  part  in  cei ta*ntie  to 
Shelley '»  cafe*     the  demandaut.     And  foit  is  whea  the  wife  of  one  tenant  in  com- 
40 £•  3k  22.        mon  demands  a  third  pirt  of  a  mf)itii»,  yet  after  judgement  fhe  can- 
not enter  untill  the  (lierife  deliver  to  her  the  third  ptixt,  albeit  the 
deliverie  of  the  (lierife  (liall  reduce  it  to  no  more  certaintie  then  it 
was  (5). 

**  SautiM  outer  ajfignement  (6)  de  nullnyJ'  For  as  concerning  dower 

at  the  common  law,  there  mud  be  a(rignement  either  by  the  (herife^ 

(as  hath  been  faid)  by  the  king's  writ,  or  elfe  by  the  heire  or  other 

tenant  of  the  land  by  confcnt  and  agreement  between  them.     To  a 

Int  7 &r  perfed  aflignement  of  dower  eight  things  are  to  be  obferved:  [<i] 

'40  E.3.  2f.       Fird,  regularly  the  affignement  muft  be  certaine,  as  our  author  here 

45  E.  3^  5,  6.     faith  (7), 

r*}  1.  Mar.  Secondly,  (8)  it  [b"]  mnft  be  either  of  fome  part  of  the  land 

byer  91,  whereof  (lie  is  dowable,  or  of  a  rent  or  fome  other  profit  ifl'uing  out 

^E.  2.  of  the  fame,  either  before  judgement  or  after,  which  rent  may  be 

9%H^6^  afTigned  to  her  by  parol.  iUU  an  a(Tignement  of  other  land  whereof 
I>Ter'9.'£Li63»  ^  ^^  °^^  dowabie,  Or  of  a  rent  iifuing  oat  of  the  fame,  is  no  barre 
M  SS.  41.         of  her  dower  (9). 

SI  £.  3.  Scir.  fa.  99.  93  H.  4.  2.  Vernon's  cafe.  4.  Co.  1.  5  E.  4.  22.  (1.  Ro.  Abr.  628.  684. 
Cro.  £tix.  451.    Noy  55.    Mo.  59.    Polt.  169.) 

Thirdly,  the  affignement  muft  be  abfolate,  and  not  conditiofiall, 
or  fubjed  to  any  limitation  (10). 

Fourthly,  it  muft  be  made  by  him  that  is  tenant  of  the  land;  but 
herein  certaine  diverfities  are  to  be  obferved  (11). 
[r]7H.S.94.        If  two  or  more  be  join  tenants  of  lands,  [c]  the  one  of  them  maj 
10  E.  2.  aftigne  dower  to  the  wife  of  a  third  part  in  certainty,  and  p  • 

10]e!s^M*        this  (hall  binde  his  companions,  becaule  they  were  compel  I-  l35.«   a.J 
(2.  C4« V.)        ^^^  ^  ^^  thefame  by  law  (1).  But  if  one  of  them  aftigne  a  rent  out 

of  the  land  to  the  wife,  this  (hall  not  binde  his  companion,  becaufe 
be  was  not  compellable  by  the  law  thereunto  (a).  If  the  hufband 
make  feveral  feoffments  of  feverall  parcells,  and  dyeth,  and  the  one 
'9.  Co.  18.  feoffee  a(rigne  dower  to  the  wife  of  parcel!  of  land  in  fatisfadion  of  all 
'^  *^)  tbe  dower  which  (he  ought  to  have  in  the  land  of  the  other  feofi'ees, 

the  other  feoffees  (hall  take  no  benefit  of  thisalFignement,  becaufe  they 
are  ftrangers  thereunto,  and  cannot  plead  the  fame  (3).    But  in  that 

caf(} 

(4)  20  £.  4.  14.    Hal.  MSS.  Cro.  Eliz.  4]; I.  and  Noy  55. 


g 


(O  [See  Uotc  aie.l 
(6)  Nota,  P.  38  Ei^ 


Nota,  P.  38  iifSB.  HTgmt'Wortlrs  iMfe»  [35.  a.] 

9  mfii  99  hi  pluuUd  by  tbi  word  affignavit  (1 }  [See  Note  218.] 

fifdedit.  Hal.  MSS. — See  Cro.  Eliz.  452.  (2)  [See  Note  219.] 

(7)  Vid.  ante  32.  *.  Lambirfs  cafe.  Hal,  (3)  Vid  tbe  fiaiute  ofWefminJIer  x.  tetf. 

MSS.-^'See  n.  i.  m.  32.  b.  kfupra  n.  i.  48.  4  E,  3.  42.    M,  8.  Jack.   C.  B.  n.  ic. 

f  8)  12  JV.  4.  17.    Hal.  MSS.  D.  D.  adjudged  aceordimgiy  in  Tbrogmoriotfs 

19}  [See  Note  216.]  ea/e.    Hal.  MSS.— Hoivevcry  mr.  Perkins 

f  10)  [See  Note  217.I  feems  te  thbk,  cl^at  fucb  an  arili^nment  by 

(11)  Andtbis  ought  to  be  mverridimfliod'.  one  feoffee  mav  be  p'eade' i  in  Ixi .  Ci  ctoweip 

/>r*  261.    Hal,  MSS.-rSee  S.  C.  in  by  the  other  ^iFees.    Perk.  fert.  402. 


Lib.  1."  Of  Dower;  SeSLSh 

•cafe  if  the  bufband  dyeth  feifed  of  other  lands  in  fee  fimple,  and 

the  fame  delcend  to  his  heire,  and  the  heire  endoweth  the  wife 

of  certuine  of  thofe  lands  in  fhll  fatisfiadion  of  all  the  dower 

that  n^e  ought  to  have  afwell  in  the  lands  of  the  feoffees  as  in  his 

ovvne  lands,  this  aiTignement  is  good,  and  the  fcveral  feoffees  (hall 

take  advantage  of  it  (4).    And  therefore  if  the  wife  bring  a  writ 

«of  dower  agaiod  aoy  of  them,  they  may  vouch  the  heire,  and  he 

4Day  pkade  the  ailignemenl  which  he  himfelie  hath  made  in  fafety 

of  himfelfe,  left  they  (hould  recover  in  value  againft  him,  [d]  fo  as  [d]  SSE.  3.tit 

there  is  a  privity  in  this  refped  betweene  the  heire  and  the  feoffees,  Jadgni.  S54. 

and  by  this  meanes  the  fame  may  be  pleaded  by  the  heire  that  made  ^>^\^^' 

it  (5).    And  fo  it  is  adjudged  in  our  bookes,  which  is  a  notable  cafe  ^  £.  3  tiu 

for  many  purpofes.  *  Dower  7fi. 

Fiftly,  if  affignement  be  made  [e]  by  any  diffeifor,  abator,  in-  5  £.  s. 
trudor,  or  any  wrong  doer,  of  lands  or  tenements,  if  they  came  to  y**"**  **?!_« 
that  eftate  by  collufion  and  covin  betweene  the  widow  and  them,  al-  lw**^th«Lttf 
beit  the  widow  hath  jaft^aaie  of  adion,  and  the  aflignment  be  indif-  ^itut.  W.  1. 
ferently  made  afber  judgement  by  the  iherife  of  an  equall  third  part,  cap.  49. 
yet  (hall  the  diffeifee,  &c.  avoyd  it,  for  covin  in  this  cafe  (hall  fuffo-  M  2i.AC  p.  4. 
<atc  the  right  that  appertained  to  her,  and  io  the  wrong&li  manner  ^  F^'^^i? 
ihall  avoyd  the  matter  that  is  lawfull  (6).  ^  AflfrlT 

Sixtly,  An  affignment  by  [/]  (7)  adiffeifor,  abator,  intrudor,  11  H.  4.60. 
&c.  if  there  be  no  covin,  is  gooil,  unleffe  it  be  prejudicial!  to  the  15  E.  4. 4. 
difleifee,  &c.    As  if  the  bufband  \jg]  iufeoffeth  the  younger  fonne  J?  ^*  ^  **• 
with  warranty,  the  eldeA  fonne  difleife  the  yongeft  fonne,  and  ^n-  (2*Co^67*** 
dow  the  widow,  in  this  cafe  the  yonger  fonne  fball  avoyd  this  affign-  1.  Eo.'Abrl  54t. 
ment  (8),  for  otherwife  he  (hall  lofe  his  warrant!  e :  but  adiffeifor,  1.  Sid.  21. 
abator,  intrudor,  &c.  cannot  afligne  a  rent  out  of  the  land  10  her  for  P"^*-  ^57. 
her  dower,  to  bind  the  diffeifee,  &c.  g'  ^^'  JJ 

Seventhly,  No  affignement  can  be  made,  but  by  fuch  as  have  a  5*  Qq*  sq^JIi 
freehold  (9)  (as  hath  beene  faid),  or  againft  whom  a  writ  of  dower  [/]  12.  ac 
doth  lie,  and  therefore  [A]  sn  affignment  by  a  gardian  in  focage  is  p.  20. 
voyd(io);  but  a  gardian  in  chivalry  may  afligne  dower  (il),  as  r^^^^- 
(hall  be  faid  hereafter^  becaufe  a  writ  of  dower  lieth  againft  him,  ifoJerrr  *** 
and  not  againft  a  gardian  in  focage.  16  K  2.  tft. 

Eightly,  And  before  the  gardian  in  chivalry  enter  (12),  the  heir  dower  StatiMMB. 
within  age  [1]  may  affigne  dower,  for  the  gardian  may  waive  the  (Pj^ft  557.) 
wardfhip.    And  fo  brieHy  have  you  heard,  of  what,  by  whom,  and  t^  ^'fi*^ 
to  whom  the  aflligument  muft  be  made  (13).     But  there  needeLh  $9  j^ff^  ^ 
neither  livery  of  feifin,  nor  writing,  to  any  affignement  of  dower,  15  £.  S, 
becaufe  it  is  due  of  common  richt.  Dower  69. 

(6.  Co.  $7.) 
[i]  r.  R.  t.  admefoivnent  4.    F.  N.  B.  148.  f.    (Poft.  d&  b.) 

(4)  ^i.  S,  3.  Sdnfanas  99.  Hal.  MSS.  (11)  And  yet  guardian  in  chivalry  had 

(5)  Vid.  if  tbi  biir  lynceitfltaU  bmfg  only  a  chattel  intereft.    See  poft,  38.  b. 
,4be  pUa.    Keil'w^  128.    Hal.  MSS.  where  it  is  explained  why  a  dower  might 

(6)  See  ^rther  on  this  fubjed  Hugh,  on  be  brought  againft  him. 

Orig.  Wr.  ipg.  (12)  But  not  after  ititfj  ofthi  gnardimL 

(7)  3  ^-  3-  !•    SO  ^-  3-  7»  8.     Hal,    9.  H,  6.  6.    Hal.  MSS. 

MSS.  (i3XSec  further  as  to  affignment  ©f 

(8)  3  £.  3.  t8.    By  Htrliy  tbe  ajigwnita  dower,  poft.  ^9.  b.  Perk.  itSt.  393.  to  413, 
/bail  bar  in/tub  a  cafe.    Hal.  MSS.  Hugh,  on  Orig.  Wr.  194.  and  198.    New 

(9)  Ace.  Perk.  404.  Abr.  D^wer  D.  and  Yin.  Abr.  Dowtr  9.  ta 

(10)  A  queic  is  made  of  this  ia  i.  Bio.    A.  a. 
Abr.  Ma. 

Sea. 


lib.  u  Op.  5.  Of  Dowen  Sed.  40. 

Se&.  40. 

r\OfVMENTex  affenfo  pairig  T^OWMBNT  byaffent  of  th% 

^^  tjtj  lou  lepier  eftfeijie  de  tene^  ^  father  b,  where  the  father  is 

wentn  enfte^  ei  Jon  Jits  ^  heire  ajh  feiied  of  tenementa  in  fte^  and  hia 

parent,  quant  il  eji  efponje,  endowefa  fonne  and  heire  apparent*  when  he 

feme  aihuys  del  monajiem  ou  del  ismarried^endoweth  hiswifeat  the 

rfgfife,  de  parcel  de  terre$  au  iene*  monafteryor  church  doore,  of  parcel 

ments  fon  pier  de  affentfon  piefj  et  of  tiis  father's  lands  or  tenements 

ajfigne  la  quantitie  et  lei  panels.  En  with  the  aflent  of  his  &theo  and  al^ 

ceo  cafe  apres  le  mori  iejitSf  la  feme  fi^nes  theauantity  and  parcels.    In 

eniera  en  mefmtleparuUfaumautar  this  cafe  alter  the  death  of  the  ion, 

ajjfgnement  de  nuUuy.    Me$  il  ad  the  wife  (ball  enter  into  the  fame 

die  dit  en  cefi  cafe,  que  il  ewknta  paroell  without  the  afegnment  of 

ta  feme  iaver  un  fait  de  le  pier  any.    But  it  hath  been  fayd  in  this 

provant  fon  alfeni  et  confent  de  eel  cafe^  that  it  behooveth  the  wife  to 

endowment,    la.  44  £.  3.  fo).  45.  have  a  deed  of  the  father  to  prpove 

(i).  his  aflent  and  confent  to  this  en* 

dowment    M.  44  E.  3./.  45. 

Brit.  ea.  109.     **    TO  U  le  pier  etfei/ie  de  tenements  en  fee,"    Tenant  for  life  of 
Flcta,  lib.  5.  -^^  a  carve  of  land,  the  reverfion  to. the  father  in  fee,  the  fonne 

B^a^'lfb  Sb  ^^^  heiTt  apparent  of  the  father  endoweth  his  wife  of  this  carve, 
^\      '  '  by  the  aflent  of  the  father,  the  tenant  for  life  dieth,  the  bu/band 

6  e!  3. 34.  dieth,  the  reverfion  was  a  tenement  in  the  Iktber,  and  yet  this  is  no 
F.'N.  B.  150.  good  endowment  ex  qffa\fm  patrU^  becaufe  the  father  at  the  time  of 
^T7?^'  ^'*  the  aflent  had  but  a  reverfion  expectant  upon  a  freehold,  whereof 
^    ^^  he  could  not  have  endowed  his  owne  wife  (14) ;  and  albeit  the  te* 

^  nant  for  life  died,  living  the  huiband,  yet,  quod  initio  non  valetf 

ratd6.]b.)       tradu temporis  non  conval^cet.    And  for  the  moft  part,  r^^    ,  ^ 

dower  ad  ^taai  eccl^^  and  ex  qffef^fv  patris^  enfue  the  na-  1-^^*   v.J 
ture  of  a  dower  at  Uie  common  law.    And  for  thefe  the  wife  may 
have  a  writ  of  dower,  idbeit  they  be  certainci  as  for  the  third  part 
at  the  eommon  law  (a). 

'^  EtfonJLti  et  heire  appareniJ'  It  muft  be  facb  a  fonne  and  beire 

apparent,  as  muft  continue  an  beire  apparent,  and  therefore  the 

yongeft  fonneomd  heire  apparent  cannot  endow  his  wife  ex  qffenfu 

patrisy  of  lands  whereof  the  father  is  feifed  in  fee  of  the  nature  of 

Borough  Englifii^  becaufe  the  father  may  have  another  fonne,  and 

rikl  8H  s.         ^^  ^  hufband  is  not  beire  apparent:  and  it  is  in  refped  of  the 

Lower  193.        confUntand  perpetuall  apparance,  that  the  fonneand  heire  apparent 

9  H.  3.  may  endow  his  wife  of  his  father's  lands*    And  fo  it  is  of  lands  m 

Dower  191.        Gavelkind :  [k]  and  this  is  the  reafon  that  dower  ex  affenfitfratris, 

TV****  %  V  «    ^^  con/anguinei,  is  not  good,  for  that  albeit  he  is  beire  apparent  at 

I^cr.F.N.B.  that  time,  yet  for  the  common  poflibility  that  he  may  have  iflue, 

e9  £.3.  c^d  every  iflue  that  the  brother  or  cofin  (hould  have  afterwards  fhall 

J>ow.  iS4b  exclude 

(14)  S.  p.  ace.  Perk.  44$.  L.  and  M.  Roh.  or  P.    It  was  firft  inferted 

hi  Redman^  edition.   See  the  obfervstiba 
l^S'  b»]  on  this  addition  to  Littleton,  poll.  36.  a. 

(i)  No  reference  to  the  Year  Book*  iir       (2)  Soe  ace.  ante  34.  b,  n  j. 
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Lib.  1.  Of  Dower.  SeA.  40. 

exclude  him,  he  is  no  fuch  heire  apparent  as  the  law  iotendeth. 

[/]  But  an  endowment  ex  ajfenju  matrit,  is  as  g(»od   as  ex  q//et{fii-  [11  F.  N.  B. 

patris^  becaule  there  is  an  apparance  of  a  conAant  and  perpetuall  i^-e-Flct.l.  5. 

heire.     And  lome  have  laid,  that  it  the  father  after  his  aflent  be  i^^4\^'^^ 

attainted  of  trealbn  or  felony,  that  the  ^ife  in  that  cafe  lofeth  her  Ambr.  Oorge's 

^wer,  becaufe  her  buiband  doth  not  continue  heire  (3).  .  cafe.  6.  Co.  i$. 

*•  Qiutnt  U  eft  efponfe^  endow  fa  feme."    [m\  In  this  cafe,  albeit  [m]  «.  H.  3. 
the  freehold  and  inheritance  is  in  the  father,  yet  in  refpcft  (as  bath  T^"^^'^' . 
2>een  faid)  of  the  condantand  perpetuall  apparance  of  the  beire,  the  ^  £  5^^ 
heire  apparent  doth  endow,  and  the  fiatber  doth  butaffent.     And  a  II  t^ 
therefore  where  the  father  did  endow  the  wife  of  his  fonne  and  heire  Dower  154 
apparent,  that  endowment  was  holden  void,  becaufe  the  hulband  in 
that  cafe  muft  endow,  and  the  fatlier  aflent. 

And  it  is  holden  in  7,  H.  3.  Dower  199.  (4),  That  if  the  heire  ap-  e  H.  5. 
|)arf  nt  be  within  age,  yet  the  endowment  ex  qffivfu  pat r is  is  gcMid.  I>'>wcr  199. 
Note,  Littleton  in  the  cafe  of  duwer  ad  a/tium  ecclfjictf  doth  put  the 
hufband  of  full  age,  but  here  of  the  dower  ex  a£'ei\fu  patris,  he 
fpeaketh  generally. 

"  Et  aStgne  le  auantitie  et  les  parcels^  So  as  both  in  dower  a  '  [« ]  W  *•  ^^ 
A*  f  /.        ..>»•-       ^  »      .1  A'  X  ivi    Dower  190. 

joftium  teclfficty  et  ex  ajfetiju  patna^  the  certainty  mult  be  expreued.  f>  ^^^  ^^  ^^ 

And  therefore  where  books  fpeake  of  a  moiety,  it  aS  intended  (as  ^^^ 

hath  beene  faid)  of  an  haife  in  certaine  (5).  Dower  15^ 

**  Aprt$  la  mart  le  fitzfa  feme  entera''  In  thit  cafe  after  the 
death  of  the  hufband  the  wife  (hall  enter,  or  have  a  writ  of  dower 
albeit  the  father  be  alive. 

"  Que  it  coxfient  alfeme  tTa^r  in  fait  provotttfon  ajfknt  a  eel 
endowment" 

.    **  Un  fmt^  A  dtedffaditfH.    This  word  (deed)  in  the  under- 
landing  of  the  common  law  ia  an  inurument  written  in  panrhment  ^^ J«'^''*^^* 
or  paper,  [o]   whereunto  ten  things  are  necefiarily  incident:  vis.  |  *^  /^  396 
J'iift,  writing.      Secondly,  in  parchment  or  paper.    Thirdly^  a  Brit.  foi.  84. 65» 
jieri'ou  able  to  contra^.     Fourthly,  by  a  fufficient  name.     Fiftly,  66.  101. 
a  perfon  able  to  becontradled  with.     Sixtly,  by  a  (iifticient  name.  Flet.  I.5.cft.l4 
Seventhly,  a  thing  to  be  contraded  for.     Eightly,  apt  words  re-  ^  {j^'  ^  Ts^X 
quired  by  law.    Ninthly,  fealing.    And  tenthly,  deliv^^ij,    A'deed  5,^.' 
cannot  be  written  t^pon  wood,  leather,  cjoath,  or  thelike,  but  onely  (2.  Co.  5. 
upon  parchment  or  paper,  for  the  writing  upon  them  can  be  leait  Po^*  ^29.  •• 
vitiated,  altered,  or  corrupted.  .    fi^^if*!!'^ 

..  If  a  deed  [p]  be  alledged  in  count  or  pUa^  regularly  it  muft  be  rJ  4  £.«. 
Ihewed  to  the  court  (6),  to  the  end  the  court  may  judge  wheth«-  Fines  116.    14 
^ere  be  apt  words  to  make  it  a  good  contraid  according  to  the  rule  .£.  t.    Lej  T9. 
of  law,  whereof  more  fliall  be  faid  in  the  Chapter  of  Conditions.  ^  ^-,*'  ^^J  ^^ 
But  ifnofi^/flflitm  be  pleaded  (7),  becaufe  thereby  the  fealing,  ^^^  8  «« 
delivery,  or  other  matter  of  f«d  is  denied;  it  fhall  lie  tried  by  the.  p,  ^*j^\  122.  L 

country.  (6.  Co,  18.) 

^    f  3)  See  Plowd.  Quer.  181.  See  ace.  9  H.  3.    Dower  190.  which  is  the 

(4)  tbii  book  isMQit9tbi  purf9fi.     Hal.  book  meant  by  lord  Hale.  Sec  alfwaatc  34* 
."WSS.  b.  r.  I. 

(5)  Domnr  gp9d df  a  moietj  in  common  in  (6)  [See  Note  220.] 
the  faid  hoQl     Vid.  ant^.    Hal.  Mi»$.-«  (7}  [^  Note  221.] 
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i;i..  !-      ^-'P   'J.   •         Of  Dorrer,  r.ea.  40, 

^  .  'ii:*;/      Oi  .iecds  j'f^ine  b«  iri«enied,  and  tem*'  '^5  o^-is  »..  il.     Of 
uMoiiled,  Affile  be   ji;»art;ie,  lonae  tripartite,  lom<  q»ua:  ijiartite^ 
^c.  whftreot  more  ihall  be  iaid  in  the  Ciiapier  ol'^'oi^ditions.  Alio 
f<jj  Sr»t.  fol.      ol  d<^s,  loroe  be  inrolled,  and  iVraie  [^]be  not  inroUed.     If  it  be 
101.  inrolled  according  to  the  Aatute  of  27  Hen,  8.  cap.  10.  it  muU  be 

Brn6h  I.  2.         inrolled  in  parchment  for  the  Oiength  suid  continvance  thereof,  and 
f/  t^^ Vb  3       ^^^  ^^  paper,  and  fo  was  it  relolvcd  in  parliamedi  by  the  ,-   /-        ^ 
cm?li  *  *    '      ju<^g^s  J"  <**''^  ^3  ^^*^'     ^^^  ^^^  ^®  ^*^  ®^  ^^®  parts  of  a  L3^*   8- J 
(fi  Inft.  679.)     deed,  you  iball  read  thereof  plentifully  in  our  bookes,  and  in  my 

Reports ;  which  by  this  (hort  iaftrudioD  you  Aiall  eafily  under- 
Aand  (1). 

**  Unfak  iefeofffmeHtJ*  It  is  properly  called  ckartafeoffamenii 

(a),  and  yet  if  fuch  a  deed  be  denied,  the  plea  is  non  ejtfMdum,     So 

as  of  deeds  fome  concerne  the  realtie,  as  here  a  deed  of  feofl'ement ; 

fome  the  peribnaltie,  as  a  deed  of  gift  of  goods,  obligations,  billtt, 

&c.    And  fome  mixt,  whereof  jBore  fhall  be  faid  in  the  Chapter  of 

Releafes. 

f  .Hoi.  Abr.  2d.       If  a  man  deliver  a  writing  fealed,  to  the  partie  to  whom  it  is  madei 

K  Co.  137.         as  an  efcrow  to  be  his  deed  upon  certaine  conditions,  &c.  this  is  an 

^^  f^    fti\    abfolute  deliverie  of  the  deed,  being  made  to  the  partie  himfelf,  for 

^hiTvx.  11.  ^®  deliverie  is  (afiicient  without  fpeaking  of  any  words  (otherwife  a 

Tr.'  89  *H.  a       >n&n  that  is  mute  could  not  deliver  a  deed),  and  tradition  is  onely 

Dyer.  95.  rc^quifite,  and  then  when  the  words  are  contrarie  to  the  ad  which  is 

ft.  Cro.  EI.  835.   the  deliverie,  the  words  are  of  none  effect,  rum  quod  dictum  ^,  fed 

S°**^fb'  quodfadum  tjt  infficitur.    And  hereof  though  there  hath  been  [r] 

K^ Ben.  75.        variety  of  opinions,  yet  is  the  law  now  fettled  agreeable  to  judge- 

1.  And.  4w  Cro.  ments  in  former  times,  and  fo  was  it  refolved  by  the  whole  court  of 

£1. 884.  common  pleas  (3).     But  it  may  be  delivered  to  a  ilranger,  as  an  ef- 

1.  Rajm.  197.     ^pQwe,  &c.  becauie  the  bare  ad  of  deliverie  to  him  without  words 

Dy.  192.  b.        worketh  nothing  (4).     And  this  is  the  ancient  diverfitie  [s]  in  o«r 

Dai.  104.) '        bookcs,  the  record  whereof  I  have  feene  agreeable  with  the  reafon 

Jr]  Tr.  43.         of  our  old  bookes  (5).   And  as  a  deed  may  be  delivered  to  the  partie 
Hie.  later  without  words,  fo  may  a  deed  be  delivered  by  words  witlKmt  any  aft 

SSl^er  in  the  ^^  deliverie  (6),  as  if  the  writing  fealed  lyeth  upoa  the  table,  and 
King's  Bench.  ^^  feofloT  or  obligor  faiUi  to  the  feoffee  or  obligee,  Goe  and  take  up 
Hill.  If.  Ja.  R.  the  faid  writing,  it  is  fufiieient  for  you,  or  it  will  ferve  the  tume ;  or, 
in  the  Common-  Take  it  as  my  deed,  or  Uie  like  words,  it  is  a  itifiicient  deliver}'  (7). 

J!l  r*  11Q  h  1  ^^  deeds  and  their  diftinftions  you  Ihall  reade  excellent  matter  in 
fl  13  H.  8.  antiquitie.  [t"]  Cartamm,  alia  regia^  alia  privatarumj  tt  regiarvm^ 
19  H.  8. 8. '  A^itf  privatdj  alia  communis,  et  alia  unrvtrjitatis,  Piivatarum,  alia 
4E.  3. 18.  de  purofef^amento  ei  fimpliciy  alia  de  feag^amente  conditionatifive 

li  H.  4. 8.         convmtiotiali,  alia  de  recognitione  purd,  vel  condkionali,  alia  de  qniete 
1  lSon*ii      tlamantia,  alia  de  confirmatione,  4*<^.     Verba  intent  iorti,  non  e  contra, 
it.  Ro.  Abr.  «4.)  debent  infercire. 
[tIBrad.  lib.  2.  Carta 

iol  33.  b.    Fleta*  lib.  3.  eep.  14^ 

(i)  See  further  as  to  deeds,  Perk.  c.  %.    ^  Co.  ly;.    Sty.  351.    6,  Mod,  2l8r  , 

ante  6.  a.  and  n.  J.  there.  Sheph.  Touchft.  (4)  See  Dy.  i6;r.  b. 
c.  4.  Vin.  Abr.  tit. /)/a6  and  silfo  tit.  fa/'/j.  (5)  [See  Note  222.] 
Com.  Dig.  Fait,  (6)  (Sec  Note  223.] 

(2)  For  the  formal  parts  of  a  deed  of       (7)  Trin.  3  Eliz.  GUffia  tcrf.  Tmam 
feoffment,  fee  ante  6.  a.  BendL  n.  140.  Hal.  MSS.— See  S.  C.  in  N. 

"~"  *~  ~     fuft))erastO 

Touchft.  57, 
Digl  Mt  A.    3.  Yin.  Abr.  imts. 
See  ace.  Mo.  64a.    Noj  6.    Hob.  246.    I  and  K< 
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Lib.  1.  .Of  Dower.  Sed.  4U 

Ctarta  noM  eft  [«]  nijl  v^immtum  donationis.    Carta  non  eft  ni/%  [M]FIeta,l»b.  6» 

foe/Hmentvm  oraiumis.  Nemo  tenetur  armare  adverfariumfuum  contra  Sf*  ^'      . 

fe,  Seriptvm  efi  inftrnmentum  ad  i/^ruendurn  quod  mensvuit.    Carta  fj*^^^'       *' 

^  legafui  mentis,    [xc]  Bemgnw J'unt foeiettdx  interpretattanes  car*-  [J]  Braaon. 

tarum  proffer ftmplicUaitm  Uticorumj  ut  res  magis  valeat  quam  pereat.  Jib.  2.  fo.  94, 95. 

NikU  tarn  [x]  cowoemeni  eft  naturali  aquituit,,  qudm  loluiUatem  do*  [t]  Idem,  1.  9. 

mmi  voieniia  remjkam  in  alium  transferre  rat  am  habere.  to*  18- 

[y]  jRe^  terbisj  fcnpto,  confenfu  traditume^  [y]  Pl.Coin.in 

JuH&ura  veftes  fumert  pa£ta  ft}Unt,  '1  hrogmorton'g 

cafcj  foi.  161.  b* 

Verba  cartantm  fortius  accipiuntur  contra  proferentem,    Generak 

di^um  generakisr  e/t  intelligembtm.     Verba  debent  itUelligi  fecua^ 

dttm  Jk^jedtam  materiam.    Carta  de  non  ente  non  valet. 

Note,  the  father  may  [a]  make  a  deed  to  the  wife  of  his  forme, 
«Bd  fo  is  the  law  holden,  for  that  the  fathei^s  lakid  by  his  aOent  is 
charged  with  a  fotare  freehold  wherenntoa  deed  is  requiQte;  but  to  ^*'  ^  .^^ 
•A  dower  adoftium  eeclejict  no  deed  is  requifite.    And  here  it  is  not  5  *^^  34, 
well  done  (of  him  that  made  the  addition  to  our  author)  to  vouche  40  £.  S.  43. 
44  E.  3.  fol.  45.  b<!caufe  the  author  himielfe  vouched  it  not,  for  if  he 
[b]  meant  to  have  vouched  author ities,  he  would  have  vouched   WiiH.3. 
more  than  one  in  tt Is  cafe,  and  thofe  that  [c]  he  vouched  he  would  H°h*«^^' 
have  cited  truly,  but  thisr  cafe  is  millaken  both  in  theyeare  and  in 
the  ieafe,  for  whereas  it  is  cited  in  44  E.  3.  it  is  in  40  E.  3.  and  [j^  ^^{^ 
whereas  he  faith  it  is  fo.  45.  it  is  fo.  43.  Vid.  Stat.  * 

An  alignment  of  dower  [d]  either  ad  oftiam  ecdeftte,  or  ex  ajfenfu   Wailin  anno 
'patris,  mky  be  made  of  more  than  a  third  part.     But  the  ancient  H  ^'- 1; 
•law  was  that  no  greater  affignment  could  be  made  in  thofe  cafes  but  ^^''  ^^*  ^"  ^**«'» 
-of  a  third  part,  but  lelfe  might,  as  appeareth  in  GlanvilL  47H?S?*'**' 

Dower  174.        [J]  F.  N.  B.  150.  p.    GlanTil.  lib.  6.  ca.  1,  «,  3L 

Sed;.  41. 

^JpTfi  apres  la  mort  le  baron  el  AND  if  after  the  death  of  her  huf- 

entCTf  et  agree  a  afcun  tiel  dower  "^  band  Ihe  entreth,  and  agree  to 

deles dits  dowers  ad  pliiuoi  ecclelias^  any  fuch  dower  of  the  faid  dowers 

jcc.  ionque  el  eji  conclude  declaimer  at  the  church  doore^  8cc.  then  Qie  is 

afcum  0Mter  dower  per  le  common  ley  concluded  to  claim  any  other  dower 

aufcuns  terres  ou  tenements  queux  by  the  common  law  of  any  the  lands 

faetont  a  fa  dit  bmron.     Mes  Ji  el  or  tenements  which  were  her  huf- 

voit,  el  poit  refttfer  tiel  dower  ad  band's-     But  if  ihe  will,  fhe  may 

oftium  eccleiix,  &c,   ef  donque  el  refufe  fuch  do  wer  at  the  church  dore, 

poet  eftre  endow  folonque  le  coursdel  8cc.  and  then  (he  may  be  endowed 

cwnmon  l&f.  after  the  courfe  of  the  common  law, 

*•    VL  eft  conclude  a  claimer  afcun  outer  dower  per  la  common  ley,** 
{%)  Wherein  a  diverfiti©  is  to  be  obferved  between  a  dower 
Xofi    hi      ^^^^  eccl^ae,  or  ex  affhiftt  patrisy  and  a  joynture  or  eftate  ^DocPIa.  149.) 
iSr**  ^' J  made  to  the  wife  in  fatisfaAion  of  her  dower,  for  one  «f  Veroon's  cafe, 
thofe  dowers  being  aiiented  unto  is  a  barre  of  the  dower  at  the  com-  ;*•  ^o.  1. 
•«itm  law,  but  a  joynture  was  no  barre  of  her  dower  at  the  common  9^    31^^ 
law.    For  a  right  or  title  that  one  hath  to  a  freehold  cannot  be  bar-  q^^  f,^  991. 
rfd  bj  aceeptaace  of  coUaterall  fatisfattion  (1).  But  a  woman  can*  20  B^  4.  a. 

not 

(8)  Vid.  tzJB.  1;  Dower  w6. 1?;.-*  (1)  rSeeKottM4.1 
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Lib.  1.    Cap.  5.  Of  Bovret:  Se^.  Ati» 

(Dj.  948.  m.       not  have  a  double  dowei^  viz.  ad  ojltufh  eccleJUt^  SjfC.  hxtd  at  tlie  coiti- 
317.  ft.)  Q^QQ  ]^^  ibrtlie  wife  of  ooe  hufbandcan  bare  but  one  dower.   But 

S7  H.  8.  cc|>.l0.  litice  LdttMon  wrote,  bv  the  ilatute  of  37  H.  8.  if  a  joynture  be  made 

i«]  Ifi  £.  8,  to  fa]  the  wife,  according  to  the  purvieu  of  that  Itatute,  it  is  a  barre 
>o«eT  t58«  of  her  dower,  fo  as  the  woman  (hall  not  have  both  joynture^md 
9^^'^'C^P'^O.  doweri  and  to  the  making  of  a  perfe£i  joynture  within  that  ftatute 
yerfos  liotm.  ^^^  ^ j^j^^^  are  to  bc  obferved.  Firft,  her  joynture  by  the  firft  limi- 
W- ^0-  J-  tation  is  to  take  etfedl  for  her  life  in  pofleflion  of  profit  prefently 

^^ro.   ua.       ^^^^  ^^  dcceafe  of  heriiulband.     Secondly,  that  it  be  for  the  terme 

of  her  owne  life,  or  greater  eftate.  Thirdly,  it  moft^be  made  to  her* 
felf,  and  to  no  other  for  her.  Fourthly,  it  mud  be  made  in  fatis- 
iJEidion  of  her  whole  dower,  and  not  of  part  of  her  dower.  Fifthly,  it 
aiuft  either  be  expreifed  or  averred  to  be  in  fatisfa&ion  of  her  dower. 
,  And  iixthly,  it  may  be  made  either  before  or  after  marriage.  * 
(1.  Sid.  5.)  Concerning  the  firft,  if  a  man  make  a  feoffment  in  fee  of  lands  or 

tenements  either  before  or  after  marriace  to  the  ufe  of  the  huiband 
for  life,  and  after  to  the  ufe  of  ^.  for  lite,  and  then  to  the  ufe  of  the 
wife  for  life  in  fatis&dion  of  her  dower,  Uiis  is  no  joynture  within 
the  ftatute,  becaufe  by  the  firfl  limitation  it  was  not  to  take  effeft 
in  poflTeiTion  or  profit  prefently  after  the  death  of  her  hufband.  And 
albeit  in  that  cafe  A.  (liould  die  living  the  hufband,  and  after  the 
death  of  the  hufband  the  wife  entreth,  yet  this  is  no  barre  of  her 
dower,  but  flie  (hall  have  her  dower  alfo  (a),  becaufe  it  is  not  within 
the  faid  ftatnte,  and  (as  it  hath  been  faid)  by  the  common  law  itwas 
no  barre  of  her  dower  (%),  2.  It  mud  be  either  in  fee  taile,  or  for 
terme  of  her  owne  life,  for  an  eftate  for  life  or  lives  of  one  or  many 
other,  or  to  her  for  a  hundred  or  a  thoufand  yeares,  &c.  if  /he  lives 
ib  long,  or  without  fuch  limitation,  is  no  barre  of  her  dower,  albeit 
they  be  exprefly  niiade  in  fatisfis/ftion  of  her  dower,  cauftl  qudfupra 
(4).  3.  If  ah  ellate  be  xnade  to  others  in  fee  fimple,  or  for  her  life 
iipon  trufi,  fo  as  the  eflate  remaine  in  them,  albeit  it  be  for  her  be* 
ntifit,  and  by  her  aifent,  and  by  exprefle  words  to  be  in  full  iatisfac* 
Leake  k  Kan*  tion  of  her  dower,  yet  is  this  no  barre  of  her  dower  (5).  The  fourth 
AaX't  cafe,  ig  f^  piaine  as  it  needeth  not  any  example.  5.  A  deviie  by  will  can* 

4.  Co.  4.  ^^^  ^^  averred  to  be  in  fatisfa^lion  of  her  dnwer,  unlefle  it  be  fo  eK- 

.  (3,  ffok  25.  87.)  pfeifed  in  the  will  (6).     6.  If  the  joynture  be  made  before  marriage^ 

the  wife  cannot  waive  it  and  claime  her  dower  at  the  common  law^ 

,       l>ut  if  it  be  made  after  marriage,  (he  may  waive  the  fame,  and 

claime  her  dbwerty).     I  have  touched  thefe  points  the  more  fum^ 

jnafr^y,  becaufe  they  are  refolved  at  large  with  the  reafons  thereof  in 

^  VMe  Vernon's     Vet^ok's  cafe  vhijvpra.     So  as  to  comprehend  all  in  few  words,  ^ 

4***2  b**^  ^^^'*'  joynture  (which  in  common  underftanding  extendeth'  as  well  to  n 

'  ^'   '  '  fole  etlate  as  to  a  joynteftate  with  her  hufband)  is  a  competent  livij^ 

lihood  of  freehold  for  the  wife  of  lands  or  tenements,  &s,c.  to  take 

cftect  prefently  in  pofTefTton  or  profit  after  the  deceafe  of  her  hu^ 

band"  for  the  life  of  the  wife  at  the  leaft,  if  (he  herfeMe  be  not  the 

Dyer.  19  JEUz.      ^^ufe  of  determination  of  forfeiture  of  it.    Which  fee  more  at  largK 

553.  *  in  Vcrnon'a  c&itubifvpra.  If  a  joynture  be  made  to  a  wife  of  lands 

before  the  covefture,  and  after  the  huihand  and  wife  alien.by  &w^ 

-  thofc  lands  fo  crnveyed  for  her  joynture,  (he  (hall  not  be  endowed, 

of  any  of  the  oilier  lands  of  her  hu&and.    But  if  the  joynture  hfifd 

•  (2)  T.  26.  Jac.  Sher^veWs  ci^.    liutt.  Hal:  MSS* 

5*.4rfflr<^,--Hal.MSS.  (c)  [Sec  Note  226:}             .     . 

4i  (5)  [SeeNote'225.]  (0)  [Sec  Note  227.] 

-  V  (^  vid.  M.  -S9  And   30  Kliz.     C.  B:  C?)  LS«e  Note  228.] 
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Xlb«  h  ,  Of  Dower.  -  Sed.  4si 

betfr.iQadB  after  marruu^,  notwtthfianding  th€  aliwiattiHi  by  th& 

huiband  and  wife thereotby  fine,  yet  feeing herXtate  whs  originally 

"waivable,  and  the  time  of  her  eledibn  came  not  till  after  the  deeeafe 

of  her  huiband,  ihe  may  claim  her  dower  in  the  refiduo  of  his  lands.  -  " 

But  in  the  other  cafe,  the  joynture  of  the  wife  made  before  marriage 

-was  not  waivable  at  all.  Now  as  the  dower  a<f  ^tfim  ccclefia  axxdex 

qffcti/u  patriSf  is  better  for  the  wif(^  becauie  in  refpeA  of  the  cer- 

taiaty  (he  may  enter,  than  'the  dower  at  the  comition  law,  where  (he  Bnt.  cap.  1C9> 

is  driven  to  her  real!  action,  and  therefore  Britton  calleth  dower  ad  ^^ 

ojtium  eccleJuBf  and  ex  qffenju  patru  ellablifliment  of  dower  by   the 

bufband  and  aiSgnment  of  dower  after  his  deceafe  (for  nothing  that 

is  imcertune  is  eilabjilhed);  fo  a  joynture  (that  hath  the  force  of  a 

barre  of  dower  by  the  (aid  ad  of  27  H,  8.)  is,  as  hath  been  faid^ 

1^7    a  1  ^^  ^"^^  ^^^  ^^^®  ^^'  ^^^  ^^^^  ^^^^  either  dower  ad  q/liutit 
^^**     'J  ecclefidf  or  es  ajenfu  patris^  for  befides  it  b  as  certaine  as  • 

thofe  others,  and  (he  may  enter  into  it,  after  the  death  of  her  huf- 

band,  ^d  not  be  driven  to  her  action.     Sbe  (hall  not  be  barred  of  Bra^diiJih.4. 

her  joynture  albeit  her  bufband  commit  treafon  or  felonie,  as  (he  Brittoo,  ca.15. 
ih?Jl  be  both  of  her  dower  ad  ojlium  ecclefiis  and  ex  ajcn/u  patris  by 

tlie.  common  law.     But  now  at  this  day  by  the  flatutes  of  i  £.  6.  1  £.  6.  ca.lf. 

cap.  12.  and  5  E.  6.'  cap.  11.  a  wife  (hall  not  lofe  any  title  of  A  ^  6*  ctu  11. 

4ower  which  to  her  was  accrued,  by  the  attainder  of  her  bufband  r^^^li?Ai^ 
by  aiiy  manner  of  murder  or  other  felony  whatfoever.     But  [a]  if  J^^^  ^^        ' 

the  hufband  be  attainted  of  high  treafon  or  petit  treafon  (he  (half  be  m  Vid.  in  th^ 

^6]  barred  of  her  dower  at  thiS  day,  fo  long  as  that  attainder  uhftpttrofOat^' 

.ftandeth  in  force.  '■»*/»  Sea 

.  "  Conclude*'  commeth  of  the  [c]  verbe  condudo^  which  is  derived  M  ^«  Com. 
of  con  and  claudo  to  determine,  to  finifh,  to  fliut  up,  to  eftoppe  or  S^i"  ^-frj 
barre  a  man  to  plead  or  cl^me  any  other  thing.     Vid,  £(toppel.      g^  ^5,  ^5^ 

667. 679. 

Se<a.  42. 

fp  TnOtaique  mdfemefpra endow  A  N  D  note,  thai  na  wife  (hall  be 

"^^  ex  knenfu  patris  en  le  forme  "^  endowed  ex  affenju  patris  in 

avantdity  mes  lou  fa  baton  eft  fits  et  forme  aforefaid,  bdt  inhere  her  htif- 

Aeire  apparent  a  Jon  pier,    Qufere  band  is  fonne  and  heir  apparant  to 

de  ceux  deux  cafes  de  dowment  ad  bis  father.  Qu^re  ofthefetwocafes 

oftium  ecc)e(isB,  &c.  fi  lafemty  al  of  dowment  ad  pftium  ecclefi^y  i^c. 

.  femjM  del  mort  fa  baron,  ne  paffe  if  the  wiie^  at  the  time  of  the  death 

« r^e  de  tr.  am,  ft  el  avera  dower  ou  of  her  hufbaod,  be  not  paft  the  age 

itofi.                                               '  of  9;  yeares,  whether  ihe  fliall  have 

dower  or  no. 

"    'N^^f^^f^^^^  cikftfw,  S^c?    Of  this  fufiicieat  hath  bcene 

(aid  before.  (Ante  33. ».) 

**'QMtre  de  cent  devx  cafes  de  dowment  ad  oftium  eccUficej  8^!^ 

And  it  feemeth,  that  thefe  dowers  being  made  by  aflent,  &c.  that 

.  jfte  fan>e  are  good  albeit  the  wife  be  within  the  age  of  Aine  yeares, 

*  "iit  Confen/vs  toUit  errorem.    But  without  queftioi^,  a  joynture  ^aade 

to  her  under  or  above  the  age  of  nine  yeares,  is  good« 

i»  Sea 


Ii6.  .1.    Cap.  5.        OfDowen  Se€t.43, 

Sea.  48. 

XT'  r  noia,  que  en  touh  etifi$  Ion  U  A  ^  ^  note,  that  in  all  cafes,  where 

"^^  certainty  appiert  queux  ierresou  '^  the  certain  tie  appeareth  whal 

tenemenii  feme  avera  pur  fa  dower,  lands  or  tenements  tlie  wife  fliall 

la-hfmepoitentrerapreslamortfa  have  for  her  dower,  tlieie  the  wife 

bitron  faj»$  ajfignement  de  nulluy.  may  enter  aiVer  the  death  of  her 

Me$  lou  It  certiiintie  heappiert,fi  hufband  without  alTignement  of  any. 

come  if ejire  endow  de  la  tierce part^  Butwherethecertaintyappearesnot^ 

d^aver  en  fevflraltie^ .  ou  del  moitie  as  to  be  endowed  of  the  tliird  part,  to 

folonque  le  cuftome  de  tener  enfeve^  have  in  feveralty,  or  the  moiety  ao* 

raltief  en  tieU  cafes  il  coment  que  fa  cording  to  the  cuftonoi  to  hold  in  feve* 

dower foit  ^  l^  ffffig^e  apres  le  mort  raltie,  in  fuch  cafes  it  beboveth  thtft    . 

del  haron\.pur  ceo  que  noti  conjlat  her  dower  be  afligned  unto  her  after 

decani  ajfigjiemenf,    auel  part  des  thedeathof  herhufband;  becaufe  it 

terre$  ou  tenements  el  avera  pur  fa  doth  not  appeare  before  aflignement, 

ddwer,  what  part  of  the  lands  or  tenements 

ihe  (hall  have  for  her  dower. 

**    VT  notd^  que  en  touts  cafeSf  ^c/^    In  all  cafes,  where  th^ 
demand  of  the  dower  is  certaine.  as  in  cafe  of  dower  ad 
^T.3.  If.  45.   qfiium  ecclejict  or  tx  qffenfu  patris^  there  the  wife  after  tlie  death 
4^  £  $.^         of  the  hufband  may  enter  (i).    But  where  the  demand  is  uncertaine, 
^^^«  as  in  writs  of  dower  at  the  common  kw»  there  albeit  the  thing  it 

^  J^^    '  felfe  be  certaine,  yet  (ball  (he  not  take  it  without  afUgnement.    As 

Xntry  75.  if  a  woman  bring  a  writ  of  dower  of  three  fhillincs  rent,  albeit  (he 

(Abi.  34i  b.)      onght  to  be  end6wed  of  one  (hilling,  yet  cannot  flie  after  judgment 
*      *  diftrefan  for  twelve  pence  before  aflignmeut  (aX  becaufo  the  demand 

was  uncertaine.    And  fo  it  is  if  two  tenants  in  common  be,  r  ^,.    t  ^ 
and  the  wife  of  one  of  them  bring  a  writ  of  dower  to  be  en-  ^^7*  DJ 
dowed  of  .a  third  part  of  a  moitie,  and  kftvekidgemeBt  to  recover, 
yet  Cannot  (he  enter  without  aflignemeot,  aloeit  the  aflignement 
cannot  give  her  any  certainty,  b«;aufe  her  haA)and's  ftate  was  ia* 
eertaine.    See  more  of  this  before  Sedlioa  39. 

Se6k.  44. 

J|^£  S  fi  foient  deux  joiutenants  "D  U  T  if  there  be  two  Joynteaanl§ 
^^   de  certaine  terreenjeef  ettun  of  ceitaine  landinfee,  and  th^ 

clien  ceo  que  a  luy  ajffiert,  a  ttn  auter  one  aiienetb  thatnvhich  belongeth 

en  fee,  que  prcntfeme,  etpuis  dtvic ;  to  him,  to  another  in  fee,  who  taketh 

en  ceo  cm  la  feme  pur  fa  dower  avera  a  wife,  and  after  dieth ;  in  this  cafe 

le  tierce  part  dt  la  inoitie  que  fa  baron  the  wife  for  her  dower  ihall  have  the 

ad  purc/iaji,    a    tener  en  comtnon  third  part  of  the  moitie  which  her 

(corfi&  fa  part  amountera)  ovefque  hufband  purchafed,  to  hold  in  com-* 

fheireja  baron,  et  ovefque  C auter  inon(iisher  part  amounteth)  with  the 

jointenanUf  qise  nejaliena  pas,  pur  ceo  heire  of  her  hufbaud,  and  with  the 

'  que  en  tiel  cos  fa  dower  nepoitejlre  otlierjo?ntcnant,whichdidnotalifn, 

ajjigneper  metes  et  bounds.  for  that  in  this  cafe  her  dower  cannoi 

be  afligned  by  metes  and  bouncfs. 

Q{ 

>  (ly It fimt, thatildugb it  be  fij/fgnf.f,  tht'  Hal.  MSS. 
^ffttbftdk  mt  in  bir  till  tnirj.    9  £.  3.  5,—,        (^)  f  See  Note  229.] 
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Of  this  fufljci^t  htth  beene  faid  before,  and  flkaX  in  this  cafe  the 
wife  cannot  enteV  withouta£&gnement.  * 

SeiSl.  45. 

FT  efi  afcaiooirf  que  la  feme  hb  AND  it  is  to  be  underftood,  that. 

•^  ferramy  endoim  de  terns  ou  te*  "^^  the  wife  (hall  hot  be  endoweti 

nementSy  gue  fa  baron   tient  joints  of  lands  or  tenetnenU,  which  her 

ment  ovejque  un  auUr  al  temmde  hulbandhotdetbjoyntlywidtianother 

fon  morant ;  nies  lau  il  tient  en  com'  at  the  time  of  his  deatn ;  bat  where 

mon,  atUermeni  eji%  come  en  le  cafe  he  holdeth  in  comtnon,  otherwife  it 

prochein  avantdit,  is,  as  in  the  cafe  ne^i^t  abovelaid. 

THE  rcafon  of  thb.diverfity  is,  for  that  the  join  tenani^  which  ^'^'^^ 
furviveth,  claimeth  the  land  by  the  feoflfmcnt,  and  by  fiirvi-.  ^^ 
vorfhippe,  which  is  above  the  title  of  dower,  and  may  plead  the  feoffs 
menC  made  to  himfelfe  without  naming  of  his  compagnion  that  died^ 
as  (hall  be  faid  hereafter  in  his  proper  place;  but  tenants  in  com- 
mon  have  feveral  freeholds  and  inheritances,  and  their  moities 
ihall  defcend  to  their  feveral  heires,  and  therefore  their  wive3  (ball 
be.indowed. 


[38.  a.] 


Se(%.  46. 


Ip  T  ejl  afcavoir,  quefi  tenant  en 
■  ie  iaiie  endowa fa  feme  fid  oiiium 
eccIeGae,  come  ^  avantdit,  ceofer* 
vera  pur  petit  ou  rien  alfemey  pur  ceo 

napres  la  fnort  fa  baron,  fiffiie  en 
lilepuit  entrerfur  lepojfejfion  la 
feme :  et  ijjintpmt  celutf  en  U  reverjion, 
fimfoittffue  en  letatle  en  vie,^c* 


AND  it  is  to  be  underftood,  thai 
•^^  if  tenant  in  taileendoweth  his 
wife  at  the  church  doore^  as  is  afore* 
faid,  this  (ball  little  or  nothing  At  all 
availe  the  wife^  for  that  after  the  de^ 
ceafe  of  her  hufband,  the  iiTue  ia 
taile  may  enter  upon  her  poiTeflion ; 
and  fo  may  he  in  the  reverfion^  if 
there  be  no  ifTue  in  taile  then  alive^ 


TH  ^  reafon  of  this  is,  for  that  tenant  in  taile  is  reilrained  by 
the fayd flatute of  13  E.  i»  de donUcondiiumalilnu. 
And  fo  did  our  author  take  the  law  in  his  learned  reading. 
Here  dbr  author's  reafori  isd^ft^,  and  therefore  -  fuch  an  endow-  Vide  Sc£t  194. 
Rient  is  not  to  be  made  becsiufe  it  is  to  no  end. 

Sea.  '47. 

LSO^  if  a  man  feifed  in  fee 
iimple,  being  within  age>  ea- 
afierie  pu  (Teglifej  et  doweth  his  wife  at  the  monafterie 
deviey  et  fa  feme  enter,  en  ceo  cos  or  church  doore,  and  dieth,  and  his 
theire  le  baron  luy  puit  oujler.  Mes  wife  enter,  in  this  cafe  the  beire  of 
auterment  eft  (come  itfemble)  lou  le  the  hufband  may  out  her.  Biitbther- 
pier  e/ijeijie  en  fee,  et  le  fits  deihs  wife  it  is  (as  it  feemeth)  whef^-the 
^ge  endow  fa  feme  ex  all'enfu  pa-  ^father  is  feifed  in  fee^  and  the  fonne 

tris^  . .  -   .ivithin 

I  Q  *      ^ 


'V 
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trui^  lepierdanjue  e/hent  deplein    Within  age  endoweth  his  wife  ex 
age.  '  '    '^(f^S^  patris,  the  father  being  then 

ojf  full  age. 

•  "  ■ 

THiB  reafon  of  this  divcrfitie  is,  for  that  in  th«  firfl  cafe  the 
hfiftWad  within  ^e  is  feifed,  and  fketefpre  he  b%ing within 
tk.  dower  1^.  age-caniiitt  by  a  vohinCary.  ad  b»ad  bimfelf :  otherwi{e  it  .is^  where 
(ARte  34.  a.}  ^®  ^^^  ^^  ^  whereanio  ^  is  compellable  by  l&w»  hut  ia  tha  latter 
^     '         '  .    cafa  the  lather  which  ^reih  the  aient  is  ieifed  of  the  ^eehold  and 

in)iei^(aai^^  aod  the  fonoe  therein  hath  nothing  and  therefore  his 
.    .  '  heirs  ihall  not  av^ide  it  in  refpect  of  his  infancy. 

-         .  * 

Sed:.  48. 


n^ 


AVXYi,  a  y  ad  tm  auter  endow-  A  LSO,  there  is  another  dower, 

mint f  que  e/i  appei dottment  de  fa  "^  which  is  called  dowment  de  la 

pluis  bea/e.    £t  ceo  e/i  come  en  tiel  pluis  beaie.    And  this  is   in  cufe 

cafe  que  home  feifie  de  xL  acres  de  where  a  roan  is  feifed  of  forty  acres. 

tetre^  pt  iliient  vint  acres  de  les  diU  of  land,  and   he  holdeth   twenty 

X  /.  acres  de  terre^  d'un  per  fervicede  acres  of  the  faid  forty  acres,  of  one 

chivaMe,  et  les  autres  vint  acres  de  by  knights  fervice,  and  tlie  other 

terre  d*un  auter  enjbcage,  ct  prent  twenty  acres  of  another  in  focage, 

JemCf  et  ont  iffueJitSf  et  montfi^fon  and  taketh  wife,  and  hath  iflue  a   ^ 

Jtts  efteant  deins  Cage  de  xiiiL  amy  et  fonne,  and  dietb,  his  fonne  being 

tefii^niour  de  que  fa  terre  eft  terms  within  the  age  of  fourteene  veeres, 

tiickiva/rieehtreen/esxx.acrestetius  and  the  lord  of  whom  the  land  is 

de  luyj  et  eux  ad  come  gardein  en  holden  by  knights  fervice  entreth 

chimlrie  durant  le  nonage  Fenfant,  into  the  twenty  acres  holdeq   of 

tt  (a  mere  de  Tenfant  enter  en  le  rem*  him,  and  holdeth  them  as  gardeia 

nanU,  et  ceo  occupie  come  gardein  en  in  cbivahrie  during  the  nonage  of 

Jocage:  Ji  en  tiel  cafe  le  feme  port  the  infant,  and  the  mother  or  the 

brief  e  de  dower  enven  le  gardein  en  infant  entreth  into  the  reiidue^  and 

iMtalriCy  cPeJtre  endow  ae  les  tene*  occopietb  it  as  eardein  in  focage : 

ments  tenm  per  fervice  da  chivalne,  if  in  this  cafe  tne  wife  bringetn  a 

eti  le  court  leroy^  ou  e^  at^ter  court,  writ  of  dower  againft  the  gardein 

le  gardein  en  chtvalrie  puit  pleder  en  in  chivahy,  to  be  endowed  of  the 

tie!  cafe  tout  eeft  matter^  et  monftre  tenements   holden  by  knights  fer- 

€b1nenr  la  feme  e^ gardein  en  focageTf  vice,  in  the  kind's  court,  <a  other 

come  devqnt  eft  iJit;  etpriequefena  courts  the  gardem  in  .chiralry  may 

adjudge  per  la  court,  que  lefeme  luu  pleade  in  fucfa  cafe  all  this  matter, 

tneftne  endpwera  de  la  pluis  beal^w  and  fliew  how  the  wife  is  .gardein 

les  tenements  que  el  ad  come  gardein  in  focage,  as  aforefaid ;  and  pray 

<fafocageyfohn(fue  le  value  de  le  tierce  that  it  may  be  adjudged  by  Uie  9our  t, 

pbrt  que  el  claime  d^aver  de  les  tene-  that  the  wife  may  endow  her  felfe 

fnents  tenus  en  chivalrie  per  fa  brief e  de  la  pluis  ^  beale*  i-  e.  of  th^  ipoft 

de  dower.    Mt  fi  la  feme  ceo  nepuit  faire  of  llie  tenements  which  (he 

dedirtf  donmes  le  judgemej^t  ferra  huth  as  gurdein  in  ibcage>  aher  the 

faity   que  le  gcudcine  en  chivalrie  value  of  the  third  part  which  (he 

4iendm  les  terres  tenus  de  lay  durani  ciaimes  by  her  writ  of  dower^  to 

ie.  nonage  Pesyiini  quit  de  le  feme,  have    the    texiemeht^    holden^  by 

4rc.  (i)  knights  fervice.    Anji  if  the  wife 

canpot 

(i)  £tqite hffmepott  endowir  Jui mtmi  tsmiga.deiu  en  Jbcagi  a  b  value,  Vc.  In 

dc  lafluij  hiale^'iaiii  de  la  ierrgs,  qttsU  a</  au  d  M.                                           "* 


Uh^U 


« 
"> 
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cannot  gain&y  thit,  iben  the  judge- 
"  '    '--^^  jnentihail  be  given,  that  the  eardein 

in  chivalry  fhall  hold  the  laoos  hold* 
en  of  him  daring  the  nonage  of  the 
iD&nt  q^Qit  from  the  WQman^&c. 

*  JpT  lefeigmor  it  que  U  ttrre  efi  tenu  tu  ckhalrie  enter.  «n  fr* 

-  ^ohU  acres  tenus  de  Uof^  For  ha  is  aot  poflefltd  as  a  gfurdsin 

agsinft  whom  a  writ  of  dower  lieth,  uatiU.he  doth  e^ter.    Of  the 

foft   K  1  "^'^'^■^^^P  ^^  ^  ^'^y  he  is  poflefled  before  iieitiire,  becavfe 

l3o.  D.J  ^^  ^^  tranfitory,  but  he  is  not  poflefled  of  tbt  land  lUltiU  he 

enter,  becaufe  it  is  permanent.   And  therefore  if  be  dotb  not  enter,  (^itfe  95.). 
the  heire  within  age  may  alBgne  dower,  as  haih  been  laid,  and  as  it  XI'k;!!!!?!^' 
appeareth  afterwards.  m.^zT' 

"  Si  en  tiel  cafe  el  port  breve  de  daaer  envers  le  g(trdtm  en  chrcal-  [«]  44  E.  5. 13. 
rie*    Albeit  [a]  the  gardein  in  chivalrie  or  the  grantee  of  the  king  4  H.  0,  ll. 
oLa  wardfhip  hath  but  a  chattle  during  the  minority  of  the  heire,  ^g*^'^!!!''  ^^ 
and  the  woman  fhall  recover  a  freehold  in  her  writ  of  dower,  yet  ^^^  3^ 
after  the  gardein  as  is  aforefaid  hath  entered  into  the  land,  that  writ  breve  ^7.   '. 
lieth  againft  him,  and  not  againil  the  heire  who  is  tenant  of  the  free-  tempi  £.  iw 
iiold,  becaufe  the  law  bath  trufted  the  gardein  to  plead  for  the  heire  ^*^!^^  ^'       ' 
within  age,  and  that  is  in  his  cuftod}-,  and  alfo  for  his  own  particular  J^^  ^^^ 
lutereft)  and  by  this  diverfity  all  the  bookes  be  reconciled  (1).  '  45  £.  5^  5.      x 

17  £  3,  70.     1  H.  7.  17.     4  H.  7.  1.      4  H.  7.  aid  le  Roy  S3.     38  E.  3. 13.     9  H.  «.  &.  b. 
39  £.3.  8.    8  £.3.   Dower  169.    8  £.  S.  breve  809.    S3  £.  4.    Dower  16:    <9Co.ir.> 

So  likewife  if  the  gardein  die,  the  wife  fhall  haye  a  writ  of  dower  8  £.  3. 5S. 

againft  bis  executors ;  and  if  there  be  two  executors,  and  ^e  of  * 

'     them  alone  take  the  profits^  the  writ  of  dower  (hall  be  maintained  8  E.  3,  15,. 

againil  him  ouly .    If  a  man  be  poflefled  of  the  wardfliip  of  certaine  ^  31. 

land,  either  jpynt^y  with  hid  wife  or  in  the  right  of  his  wife,  yet  JJ  *'  ^*  ^     ' 
.    the  writ  of  dower  lieth  againfl;  the  hofband  onely.    Gardein  in       ^  3.    .   * 

focage  fhall  not  endow  herfelfe  de  la  pluis  beak  without  judgement, 

as  fhall  he  (aid  hereafter. 

"  le  gardein  en  chrtmlrie  pott  pleader."  The  authority  of  XiV- 
tleton  is  dired  that  the  gardein  may  plead  this  plea.  But  hereof 
arifeth  two  qneflions.  Firfl,  whether  if  the  heire  be  vouched  by  the 
tenant  in  the  writ  of  dower  in  the  gard  of  the  gardein  (^),  whether 
^e  cominc  in  as  vouchee  may  plead  that  plea.  The  fecond  i% 
-.  Y  whether  if  the  gardein  in  focage  have  not  fufficient,  as  if  the 

139^  ^'J  ^and  holden  by  fervice  of  chivalry  be  thirty  acres,  and  the 
lands  holden  in  focage  but  five  acres,  whether  fhe  fliall  be  endowed 
by  parens,  viz.- to  recover  five  acres  againfl  the  gardein  in  chivalryji 
and  to  retaine  five  acres.  And  as  to  the  firft,  the  gardein  fhall  as  well  5  E,  3.  60. 
plead  it,  when  he  comes  in  as  vouchee,  as  when  he  is  tenant.   And  S  £.  3^  3i[«  lib. 
as  to  th^  fecond,  fome  fay  that  the  demandant  in  the  writ  of  dower  l^y^P^^' 
mufl  have  aflets  in  her  hands  to  the  value  of  her  dower,  fo  as  flie  j^^'^^l^^}^ 
lliall  not  be  partly  endowed  againft  the  gardein,  and  partly  retaine 
in  her  owne  hands.    And  they  fay,  that  the  judgement  fhould  be  in'  '    ^ 

part,  that  is,  as  to  the  land  in  focage  in  feveidty,  and  as  to  the 
Jand  in  chivalry  to  recover  the  third  pait,  and  compare  it  to  the^l^ff*  T.^86. 
cafe  in   8  E.  4.  3.  that  damages  fhali  not  be  recovered,  partly  ^S^^  1^ 
pgainft  the  defendant  in  aiiappeale,  and-partly  againft  the  abettors,..  126.)^^ 
Vut  entirely  either  againfl  ihe  one  or  the  other.  And  lattldim  h^  ^  .    .  v 
VM  y  puttelfc^      ^     ^ 

(I)  [See  Note  230.1  (2)  [See  Note  ^31.3 

V.  I  4 
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pttteth  tkit  cafe  th%l  tbeigardein  in  focafle  haib  affets  in  value,  and 
i^ing  it  is  a  dower  jagtMalt  cummoo  ri^nt,  they  bold  that  (he  muft 
bjEi  .entirel^^'  endoued  either  by  herfelfe  a^aiull  comnaon  ri^lit,  or 
la]  f5  E.  3.      agaii^ft  Xiie  g^rdein  according  tu  common  right.  .  But  [a]  yet  by  the 
**  h.  bpoke  in  25  £  3.  52,  .b.  and  others  it  appeareth,  that  ihe  may  in 

tff't  ^^  this  very  cafe'retttine  for  part,  and  recover  agaiuli  tlie  gardein  for 
10.  Kpgift.  m^C^l      .  '  ,       . 

Jadic  86.  Lib.  ;  Qiv.demin  chivalry  [6]  ftiall  plead  in  barreot  her  dower,  detain- 

Intrat.  2S.  nierit,  or  eloigning  o(  the  body  of  the  ward,  becaufe  his  marriage 

fc^  ^  ^ w  ^^^^  appertaiiie  unto  him :  and  it  the  heirc  come  in  [c]  as  vouchee, 

^E.  s.  ^^  ^^^^^  P^^  the  fame  plea.     But  he  fliall  not  plead  detainment  of 

judgment.  175.  ^^  charters,  [d]  becaule  the  charters  concerning  the  inheritaiK^  of 

[b]  7  E.  3.  5r.  the  heire  belong  not  to  the  ^ardein  (3).    The  gardein  in  chivuhy 

^rf  *  ^  ^^       \  W  ™*y  *^ff'gne  dower  of  the  lands  and  tenements  he  hath  m  ward» 

(Doc.  Pit.  149.)  Qj.  jf  jjg  affjgQc  a  rent  out  of  thofe  kmds  in  allowance  of  her  dower, 

mia-B&S*  *^  "  ^^^^'  ^f  ^'^  gardein  in  chivalrie  affigne  too  much  for  hi^r 
6.  El  Dv.  iso.  ^owcr.the  heire  Ihail  have  a  writ  of  admefureir.ent  by  the  common 

tf]  SE.i.      *  law  (4).     And  fo  [f]  if  the  heire  within  age  afligne,  befoie  the 
>ow.  75.  gardein  enter,  to  the  wife  too  much  in  the  dower,  the  gardein  ihall 

^^  *  have  a  writ  of  admefurement  by  the  ftatute  of  TVtJ,  2.  cap.  7.   And 

U\?c«p  f  *^  '^®  htm  within  a^e-,  before  the  gardein  enter  into  tli'e  land,  af-^ 
(f1  N.  B.  148,  %"«  too  mnch  in  dower,  be  himfelfe  fhall  have  a  writ  of  admefure- 
149.)  ipent  at  full  age:  andfome  have  faid,  that  in  that  cafe  he  may  hdv« 

rVVp  ^^'^      ^^  within  age.  [g]  But  if  the  heirc  (before  the  gardein  enter)  en- 
Jl  4  314^*         *^^^  ^^^  ^^^^  ^*  '"^''®  ^^*"  '^®  ought,  and  the  gardeui  afiigne  over « 
Rcg.origi'n.in.  ^^^  cflate,  his  alTignee  fliall  have  no  writ  of  admefurement,  becaufe 
Flet.  li.  5.  it  was  a  thing  in  acHion.  Alfo,  the  heire  Ihall  have  an  [A]  admeliire- 

ca-  23.  mentlivr  the  a^&gnment  in  the  life  of  his  anceftor,  by  the  common 

AdmeT  13  ^^^*  ^*^  ^'^  ^  ^^^^  ^^  admefurement  lyeth  upon  an  aflignment  ia 
F.  N.B.U9.      <^*>ancery. 

[gj  7  R.  2.  AdmeC  4,  F.  N.  B.  148.  i.  [h]  7  R.  «.  nb.  fu.  F.  N.  B-  149.  a.  [0  7  R.  f . 
tub.  fup.  13  H.  6.  Admef.  9.    F,  N,  B.  149.    ^  E.  3.  51. 

"  Donqufi  U  judgement  ferra  fait  q^e'h  gardein  en  chhalrie 
tiendra  Us  terres  tenus  de  lay  duraut  U  noncige  Venfani  quit  de.  la 
fane,  ^-c" 

"  Judgement.'*    Judicium^  <piqfi  juris  di^uniy  the  very  voyce  of 
. ,  l^w  and  right,  and  therefore  Jvdiavmfemper  pro  teritute  accipitur^ 

(l.Ro.Abr.soi.  The  ancient  words  of  judgement  are  very  fignihcant,  Cori/ideratum 
Cro.  Ch«.  4*^i,     efl^  ^4;,  becanff  that  judgement  is  ever  given  by  the  court  upon  due 
Poft.  168.  «.)      consideration  had  of  the  record  before  them:  and  in  every  judge- 
ment there  ought  to  be  three  perfons,  acior^  reus^  audjudex.    0( 
judgements  fr)me  be  fipall,  and  fome  not  finiill,  whereof  ^ou  (hall 
read  more  hereafter.     And  now  to  returne  to  our  author,  it  is  mate- 
-j,        -^        riufl'  thht  thefe  words  (et  catcra)  bt:  explained  at  large,  viz.  Et  quod 
16.    16  1.  a'''  P^'^rf'&fl!/^.  (the  demandant)  capiat  de  ferris  hctred^  proedidi  in  cvfio^ 
Waft.  100.  didjud  exfj}tn*  nd  lahntiam  prad*  3.  partis  cum  pertinen'  tenend'  no^ 

45£.  3.  6.         mine  dotisjuce  pro  proed'  3.  parte  fvperius  per  cam  petit  (5).     Now 

Tome 

(2)  yid,  2£.  3  Foucb,  213.     13J?.  3.        (4)  See  further  as  to  admefurement  of 
Ju^ment  165.— HjI,  MSS.  dower,  Vin.  Abr.  i3o<to^r  Q.  a.  and  as  to 

(3)  Vid.  9.  Rtp,  15.  b,  Ann  Bedingfield's  51l*gnmcnt  in  chancery,  Hugh.  Orig.  Wr^' 
r^.— Hal.  MSS.  See  further  as  to  pleading  171.     New  Abr.  DfW)tr  D.  3. 
dctaitiinent  of  charters,  Hugh,  Orig.  Wr.        (c)  IC  £.  3.  D^wer  60.— Hal.  MSS 
l83.Vin.Abr./)(^w/rL.M.aiKiN:  u^    >       J  ^^ 


.  1. 


Of  Do\vBr. 


S€d.  49,  50. 


fome  are  of  c/pmiob,  thiat  uj^n  this  judgement  the  demandant  may, 
not  in  any  fort  endow  herfelfe  of  the  land,  becaufe  fhe  cannot  do  an 
R&  to  herfelfe*  but  flie  fhall  recoupe  the  third  part  of  the  profits 
upon  her  account,  and  be  endowed  againft  the  heire  at  his  full  age 
(6).  But  obferve  what  lAttUtun  faith  in  the  next  Sedion:  but 
before  you  come  to  that,  obfrrve  what  priviledge  the  common  law 
r.2Q  K  I  giveth'to  the  land  holdeii  *by 'knights  fervire,  vis.  that  it 
L«5^  •  -J  if^jj]]  not  be  difmembered,  biit  the  whole  dower  taken  of  the 
lands  holdeh  Intocage;  and  the  reaion  is,  for  that  knights  fervice 
is  for  the'  defence  of  the  realm,  which  is  ftobmto  fubHcOf  and 
therefore  to  he  faToured. 

Sed.  49. 


IPT  notdy  que  apret  tid  judgement 
done,  la  feme  puU  prender  fe» 
vidne^,  et  en  lour  prefence  endower 
luy  me/me  p^  tnetes  et  bouru^  dela 
piuis  beale  part  de  les  tenements  que 
el  ad  come  gardein  en  Jocage  (i), 
d*aver  et  tener  (i  luy  pvr  terme  deja 
tie;  et  tiel dower  yt  appel  dower  de 
la  pluis  beale. 


A  N  D  oote^  that  after  luch  a 
'^  judgement  given,  the  wife  inay 
take  her  neighbours,  and  in  their 
prefence  enoow  herfelfe  by  metes 
and  bounds  t>f  the  faireft  part  of  the 
tenements  which  (be  hath  asgardein 
in  ibcHge,  to  have  and  to  bold  to  her 
for  terme  of  her  life;  and  thisdower 
is  called  dower  de  la  pluis  beale. 


And  the  judgement^  viz.  tenend*  rHnnine  dotis,  proveth,  that  ihe 
may  have  it  for  terme  of  her  lile,  for  ^very  dower  is  for  terme  of 
life. 

Se€t.  50. 


IpT  nota,  que  tiel  dowmeut  ne  putt 
•^  efie,  fnes  lou  le  judgement  e/i 
fait  en  le  court  le  roy,  ou  mi  outer 
court,  t^c.  (2)  et  ceo  ejt  pur  JalvatUm 
del  eftate  del  gardeine  en  chivahrie 
durant  le  nonage  f enfant* 


AND  note,  that  fuch  dowment 
"^^  cannot  be,  but  where  ajudge- 
ment  is  given  in  the  king's  court» 
or  in  fome  other  court,  &c.  and  this 
is  for  the  prefervalion  of  the  eftate 
of  the  gardein  in  chivalrie  during; 
the  nonage  of  the  in&nt. 


^    T.Otr  ie judgement  efi fait,  Sfcr    For  without  fuch  a  judge;  15E.S. 

ment,  as  appeareth  before,  gardeine  in  focage  cannot  endo^  ?6  E*'/^*t 
herfelfe,  as  likewife^tth  Wn  faid  before  (g).  y^^^  ^^  * 

'^  Ou  en  outer  court/'  That  is,  by  writ  of  right  of  dower  in  the  Brad.  lib.  Sf^ 
court  of  the  heire,  if  he  have  any,  or  of  the  lord  of  whom  the  land  F.  N.  B.  7.  ar  • 
is  holden. 

'^  Et  ceo  efi  pnrfatvation  del  ejtate  del  gardein  en  chmdrie  durant 
ie  ftojmgejdel'enjant."    For  the  heire  (bdbre  the  entre  of  the  gar^ 

•  dein) 

(6)  [See  Note  232.]  &c.  ad  ceo.  L    and  M.*-Roh.-— P.  an4 

Red. 
1 59-  b.]  (2)  Slue  Ufme  ceo puift  fain,  L.  and  Mi 

It)  J  ie  valMwe  de  le  tierce partie  des      »^Roh. 
temmentez  ^  legardejfj$  tn  ebevatcrye  4ul,  (3)  [See  Note  233.] 


libVj.'iap.  5. 


Of  Dower. 


Se<a.  51, 6^ 


d^)  «€4DQ0t  .plead  the  fame  plea,  that  the  demandant  (hould  endow 

AiS^il^tdjcjA  pluis  beak.    And  the  realbn  of  this  dower  de  lap/uU 

beaie  to  be  all  of  the  focage  land,  was  for  advancement  of  chivalrie 

for  the  defence  of  the  reaune  (4).  "  •  - 


IpT  iffint  poyes  veier  cinque  maur 
"^  nen  de  iower,  fdliceif  dower 
per  le  commcm  ley^  dower  per  le  cvj- 
tome  (5),  dower  ad  oftium  ecclefiiSy 
dower  ex  aflcDfu  patris,  et  dower  de 
la  t>Iais  bealc. 


AND  fo  you  maj  fet  five  kinds 
-^^  of  dower,  viz,  dower  by  the 
common  law,  dower  by  the  culiome^ 
dower  ad  ojiium  e^cielu^^  dower  ex 
affei^upatru,  and  dower  de  la  pluu 


^ThxB  ia  manifeil  of. itfelfe^  and  therefore  needeth  no  explanation. 


[40.  a.] 


FT  memorandttmy  qme  en  ckefctm 
"^^  ceje  lou  home  prent  femefeifie 
dt  tiel  efit^e  de  teuementSf  Sfc,  iOint 
que  fijjue^  one  il  ad  per  fon  jeme, 
poii  per  pyfibiJitie  enheriier  mefmes 
ie$  tenements  de  tiel  ejlate  que  la  feme 
ed,  tome  heire  alfeme ;  en  tiel  cafe, 
mpret  It  mori  (a  feme,  il  avera 
mefme$  lee  tenements  per  le  curtefie 
de  Angleterre,  et  auterment  nemy. 


A' 


N9  memorandum^  that  in  every 
cafe  where  a  man  taketh  a  wife 
feifed  of  fuch  an  eilate  of  tene- 
nientSj  &c,  as  the  iflfue,  which  he 
hath  by  his  wife,  may  by  poflibility 
inherit  the  fame  tenements  of  fuch 
an  eftate  as  the  wife  hath,  as  heire 
to  the  wife ;  in  this  cafe,  after  the 
deceafe  of  the  wife,  he  (hall  hav^ 
the  fume  tenements  by  the  curtefie 
of  England^  but  otherwife  not. 


Sea.  254  301. 
333. 

Ante  99k  b. 
f  •]  ?1  E.  Sj  9. 

14  H.r. 
317.7.  ir. 
^tacnf.  195. 
17  E.  3.  77. 
46  £.3. 
V«m  fO. 
26.  AK.  p.  f, 

rsn,  4.  ia. 


^  ]j^E MORA N bum:'    This  vord  doth  ever  betoken  fomc 
exceiknt  point  of  learnings  which  our  authoc  h&th  ujted  in 
other  places,  as  appeareth  in  the  margent. 

The  matter  hereof  hath  bin  partly  explained  in  the  Chaptei;^  Qf 
Tenant  by  the  CurteOe.  If  a  man  [a]  taketh  a  wife  feifed  of 
lands  or  tenements  in  fee,  and  hath  inue,  and  after  the  wife  is  at- 
tainted of  felony  fo  as  the  iifue  cannot  inherit  to  her,  yet  he  ihkll 
be  tenant  by  the  curtefie,  in  refped  of  the  ifllie  which  he  had  before 
the  felonie,  and  which  by  poflibilitie  might  then  have  inherited. 
But  if  the  wife  had  been  attainted  of  felonie  before  the  ifiue,\al? 
beit  he  hath  ifTue  afterward,  be  fhall  not  be  tenant  by  the  curte-i 
Ce(i). 


[•]  s.  Co.  34.        *^  Come  heire  alfem^    This  dotb  im^ie  [^]  a  ^cret  of  law„ 
in  Painc's  c^fe.  for  except  the  wife  be  adually  feifed,  the  heire  (hall  not  (^  ^ath 

*  beea 

-'    .        ■  •  • «.    •  -^  _♦ 

(4)  Vid.  16  B.  3.  S8.    Sbe  may  rjtcmp    Abr^  Denjter  K.    Vin.'  Abr.  Co^boldTL.  e, 
tte  tbird  part  •/  ibe  profits  as  ber  owm    Com.  X}\^,'C9p]fbMl/i,'Z,  :  *' 

f  count,  ut  vJdetur,  -witboutjudgment,    Hal. 

(5}  BeHdes  the  books  cited  ante  33.  b.       (1)  See  ante  29.  b.  Q,  4.  and  Vin;  Abr« 
^  to  dower  by  cuftom,  fee  Hugh.  Orig.    Curtify,  H. 
Wr.  160.    Robinf.  Gavelk.  cap<  2.    New,  • 


• ) 


Lib.i. 


Of  Bower, 


Se^.  53. 


fceen  faid)  make  himfeTTe  heire  Co  the  wife  (d):  andtl^s  is  the'rea* 
ion  that'  a  man  Ihall  QOt  be  tenant  hj  the  nnteiie  of  ft  leifiic  ia 
law, 

Seft.  53. 


JPT  auxy,  en  chefcun  cafe  loti  la 

^^  fetne  prenf  banm  fdfie  de  tiel 

'  e^te  de$  tefiementif  Sfc.  fDint  qttefi 

perpofffbiatte  iV  pui^bii  happer  queji 

Ujtme  avmt  afnm  ijjueper  le  baron, 

etqtte meftne  I ijjue  puiffbitper poffi'- 

bUttie  enheriter  mejmes  les  tenemenh 

de  tiel  eflate  que  le  baron  ad,  come 

heire  a  le  baron,  de  tiets  tenements  el 

arerafa  dower y  et  anierment  nemy, 

Ca'rfi  tenemeiUsJont  dones  a  un  hMne, 

et  a  les  heires  que  il  engendnule.corpe 

Jafemcy  en  tiel  cafe  la  feme  nad  rien$ 

en  les  tenements,  et  le  baron  ad  efiate 

forfque  come  donee  en  ejpeciall  taile. 

UfKore  fi  le  baron  dtcy  fans  ijfue, 

mefme  lafemeferra  endow  de  mefnes 

les  tenements;  pur  ceo  que  Fijjiie,  que 

el  per  poffibilitie  puijjoit  aver  per 

m^'me  le  baron^  puijjoit  enltenter 

mefmes  les  tenements,      Mes  ft  la 

feme  deviajl,  vivan^fa  baron,  etpuis 

le  baron  prtji  outer  feme,  et  moru/i, 

fafecondfemeneferra  mu  endow  en 

ceji  cafe,  caudi  qu&  fupra. 


AND  alfo,  in  every  cafe  where  a 
A\  woman  take tb  a  huiband-ieiled 
of  fucb  an  eAiate  in  tenements,  &.c. 
fo  as  by  poffibilitie  it  may  hftppen 
that  ibe  wife  may  bave  ifTue  by  her 
hufband ,  and  that  the  fame  ifTue  may 
by  poffibilitie  inherit  (he  fame  tene- 
ments of  ;fuch  an  eftate  as  the  hu& 
band  hatb^  as  heire  to  thelmfband, 
of  Inch  tenements  flie  (hall  have  her 
dower,  and  otherwife  not.  For  if  < 
tenements  be  given  to  a  man^  and  to 
the  heires  which  he  (hull  begetofthe 
bodieof  his  wife^in  thiscaie  the  wife 
bath  nothing  in  the  tenements^  and 
the  bufband  bath  an  eftate  btit  as 
donee  in  fpecial  taile.  ^  Yet  if  tbe 
hufloand  die  without  iflue,  the  fame 
wife  (hail  be  endowed  of  the  fame 
tenements;  becauie  the  ifTue,  which 
(he  bv  poflibility  might  b^v6'  bad  by 
the  fame  hu(bund;  might  have  in* 
herited  the  fame  tenements.  But  if 
the  wite  dyeth^  living  her  bu(band, 
and  after  Uie  hulband  takes  another 
wife,  and  dieth,  his  2.  wife  (hall  not 
be  indowed  in  this  cafe,  for  the  rea« 
fon  aforefaid. 


^   JS  SI  NT  que^  per  pofibiUtie  il  puit  happer  queJi  lefeme  Ofooit 

q/tun  iffueperfoH  haronJ*  Albeit  the  wife  be  a  hundred  yeares  ii^h.  4w  9. 
eld,  or  that   the  hufband  at  his  death  was  but  foure  or  feven  7H.  6.  ll,  lit 
yeares  old  (3),  fo  as  flie  had  no  poffibilitie  to  have  ilTue  by  him,  yet 
-  Teeing  the  law  faith,  that  if  the  wife  be  above  the  age  of  nine  years 
at  the  dea^  of  her  Eufband,  (he  (hall  be  endowed,  and  that  women  ^1,  xio.  Abr. 
in  ancient.times  Wve  had  thildren  at  that  age,  whereunto  no  wo-  675.) 
-man  doth  now  attaine,  the  law  cannot  judge  that  impoifible,  which 
.by  nature  was  poiTible.    And  in  my  time,  a  woman  above  three- 
-.        I  -I  fcore  veares  old  hath  had  a  child»  and  u/<5  non  definitur  in 
l4^*  "'J  jure..    And  for  the  hatband's  being  of  fuch  ^  tender  yeares, 
he  h&th  kdbitum,  though  he  hath  not  potcntiafn  at  that  time,  and 
therefore  his  wife  (hall  be  endowed* 


(2)  See  8.  Co.  36.8. where  11  0,4. 11. 
and  ^ .  E.  3, 9.  are  cit^  to  prove  this 
'do^hnne.  See  alfd ante  iil  b.  where  it  it 
advanced  as  a  general  rule,  that  be  who 
claims  by  defcent,  moil  makt  hiafelf  Beif 


to  the  perfon  h&  aauaUj  feiied«    See  fur* 
therante  14.  b.  15.  b.  and  n.  j.  in  11.  be 
W.Jo.  361. >nd  BUckft.  Law.  Tr.  Svf. 
ed.  vol.  I.  p.  180. 
(3)  See  ante  3J.  a. 


Lib.  i\  Cap.  ,5. 


Of  Dower* 


Sea.  54,  55f 


(Atttc  sr,  «.> 

(F.  N.  B.  h. 

150. 

Ante  32.  «•) 


Vo\M:htT  2id. 
fi  C.3. 
Air.  393. 
4rH.6.34. 
Y.  N.  J3.  149. 


ments^  i^cP  A  man  feifed  of  land  in  ^etierall  taile,  taketh  vife« 
and  after  is  attainted  of  felony,  before  the  faid  flatute  of  i  £.  6, 
the  iifiie  ihould  have  inherited,  and  yet  the  wife  (hould  not  have 
bin  endowed ;  for  the  ilatute  of  W.  2.  ca.  i.  relievelh  the  iiTue  in 
taile,  but  not  the  wife  in  that  cafe  (i).  But  at  this  day,  if  the 
huibandbe  attainted  of  felony,  the  wife  ihall  be  endowed,  and  yet 
the  ifiue  ftiall  not  inherit  the  lands  which  the  father  had  in  fee  fua- 
ple.  If  the  wife  elope  from  her  hufband,  &c.  fhe  ihall  be  barred 
of  her  dower,  as  hath  beene  faid  (2),  and  yet  the  iifue  (hall  in- 
herit (3). 

'  Se6i.  54. 

Yon  may  eafily  perc/eiye  by  the  context  that  this  fhaft  came  nev^er 
out  of  Littletous  quiver  of  choice  arrowes  (a),  and  therefore  I 
will  leave  it.  Onely  for  ftudentsfake  I  will  reterre  them  to  5  £.  3. 
Voucher  249.     8  £.  3.    JJl  293.    4  ^^-  6.  %{.    1\  N.  B.  149. 


TITO  TJy  fi  un  homefoitfeijie  de 

^  ^   certnim  terres,  et  prijt  unfeme, 

ef  puis  atiena   mejme  la  terre  ove 

garraniie,  et  pui$  le  Jeofihr  et  le 

feqffeediviont,  et  la  feme  de  le  feoffor 

port  un  action  de  dower  envertt  le 

ifjue  le  feoffee,  et  it  vouch  i'heire  le 

Jeffffbr J  tt  pendant  le  voucher  et  nieni 

tetmin€y  Vtf  feme  le  feoffee  port  fon 

aiiion  de  dower  enters  le  heire  le 

feoffeey  -et  demaunda  la  tierce  part 

de  ceo  de  que  fa  baron  fuitfei fie,  et 

ne  voile  demauuder  le  tierce  part  del 

eux  dew.r  parts  de  que  fa  baron  Juit 

feifie;  fait  adjudge,  que  el  navera 

judgement  tanque  tauter  plee  fuii 

determine. 


^  OT  E,  if  a  man  be  fcifisd  of  ccr- 
^^  taine  lands, and  taketh  wife,  and 
after  alienetb  the  fame  land  with 
warrantie,  and  after  the  feoffor  and 
feoffee  dye,  and  the  wife  of  the  feof* 
for  bring  an  £^6lton  of  dower againft 
the  iffue  of  the  feoffee,  and  he  vopcti 
the  heire  of  the  feoffor,  and  hanging 
the  voacber  and  undetennined,  the 
wife  of  the  feoffee  brings  heraAion 
of  dower  againfl  the  heire  of  the 
feoffee,  and  demand  the  third  r  ^ 

part  of  that  whereof  her  huf»  ^4  •  a.J 
band  was  feifed,  and  will  nc>t  de- 
mand the  third  part  of  thefe  tvi'o 
parts  of  which  her  hufband  was 
feifed;  it  was  adjudged,  that  fhe 
fhould  have  no  judgement  untill 
fuch  time  as  Uie  other  plea  we^e 
determined. 


Sea.  55.     (1) 

JPT  notCy-que  Favifaur  dit,que  fiun  A  N.D.  aote,  Fuvijhr  faitb,  that  if  n 

-^  hopiejiut  feijie  de  terre. et  fait  "^  maa  be  feifed  of  land  and  cam- 

felonie,  et  puis  alien,  et  puis  e/i  at^  miltsth  felony,  and  after  alieneth, 

taint,  and 


(1)  It  H.  ^4.  3.  hf  Hmkf^rd,^Hzi. 
MSS.  See  further  as  to  lofs  of  dower  by 
the  bufband*s  etfcAces  ante  37.  a.  pon. 
302.  b.  Hugh.  Orig.  Wr.  150.  and  Vin. 
J^br.  Dptvtr,  Q.  6- 

(2)  See  ante  32.  a. 

(3}  See  .  another ,  inftance,  where  the 
ifTue  ihall  inherit  and  yet  the  .wife  ihall 
not  bp  endowed,  in  Perk.  fed.  j?;. 
5 


(4)  Sef^ioD  ^4.  k  neither  in  the  edition 
by  L.  and  M.  nor  in  the  Roh.  edition.  It 
appenrs  to  have  beenfirfi  added  in  the  ed^r 
tion  by  P. 

[41  •  »•] 
(i)  Sc&.  ^5.  is  not  in  L.  and  M.  nor 

in  Koh.  Ifut  is.i^  P.  and  the  fahTc^uent 

'Vditi^fnt. 


Lib.  1.  Of  Dower.  Sea.'55* 

tainif  la  feme  avera  bone  aQion  de  and  after  is  attaint,  the  wife  (hall 
-  dower  eHvers  le  feoffee :  7n€s  Ji  foit  have  ti  good  ftdtion  of  dower  againft 
efchete  al  roy^  ou  al  feigmor,  el  the  feoffee:  but  if  it  be  efcheated 
n*avera  breve  ae  dower.  Et  lie  vide  to  the  king,  ot  to  the  lord^  (he  (hall 
diverfitateDi^  et  quaere  inde  legem.      not  have  'a  writ  of  dower.     And  fo 

fee  the  difference,  and  inquire  what 
the  law  is  herein. 

TH  IS  is  alfo  of  the  new  addition,  et  exphfa  eft  hoc  opinio;  for 
it  is  cleare  in  law,  that  the  wife  at  the  common  law  fhouid 

not  have  beea  endowed  againft  the  feoffee.     For  to  deterre  and  re»  Vui&Scd.  746. 

ilraine  men  from  committing  of  treafon  or  felony,  the  law  hath  in-  Vkl«  Britton, 

Aided  five  punifhments  upon  him  that  is  attainted  of  treafon  or  felony.  ^**P-  ^^^-  ^-  *• 

j .  He  (liall  lofe  his  life,  and  that  by  an  infamous  death  of  hanging  be-  E^^ew/'/*  4. 
tweene  heaven  and  the  earth,  as  unworthy  in  refped  of  htsotfenceof  fo.  597. 50.911. 

either,     a.  His  wif^,  that  is  a  part  of  himfelfe,  C^t  ermit  anima  duig  Sunf.  pi.  cor. 

/p  #  5iQr  h\^  carne  undj  (hall  lofe  her  dower.  3.  His  blood  is  corrupt-  1^4,  i95. 

troB.  jw*  Q.;  ^ .  ^^  j^.g  childrcncannot  be  heires  to  him,  and  if  he  be  ^"^^^^  ^^  **• 

.  noble  or  gentle  before,  he  and  all  his  pofterity  are  by  this  attainder  ^^' 
tbade  ignoble.    4.  He  (haU  forfeit  all  his  lands  and  tenements ;  and 

S»  all  his  goods  aild  chattels ;  and  all  this  is  included  by  the  law  in  Vide  Sea.  7^ 
ttie'ji^g^nient,  gubd/ufpendainr  per  coHum,  But  this  is  not  intended 

of  ^1  felonies,  but  of  felony  by  ftealing  of  goods  above  the  value  (l  Leon.  3.) 
of  xii.  pence,  and  not  of  petit  larceny  under  the  value  (2).  So  as  the 
woman  (hall  lofe  her  dower  as  well  againft  the  feofi'ee  as  againft  the 

lord  by  efcfaeat.  And  fo  it  was  refolved  in  a  writ  of  dower  brought  M.  3.&  4.  Ph. 

by  Mary  Gates  late  wife  of  John  Gates,  vi\\o  after  the  coverture  bad  &  Mar.Ro.  760. 

infeoffed  Wifeman  iri  fee,  and  after  committed  high  treafon,  and  '^^^^'  ^"^°- 

was  thereof  attainted,  that  the  wife  fliould  not  be  indowed  againft  ^^  f{^  '4^  ^^ 

Ihe  feoffee,  and  in  that  cafe  it  was  refolved, '  that  fo  it  was  at  the  ^ 

common  law  in  cafe  of  fdony  (3).     And  it  is  to  be  underftood,  that  Bmaon,  lib.  4. 

the  wife  (hall  not  only  lofe  her  reafonable  dowbrat  the  common  law  ^^^*  ^^^« 
for  the  felony  of  her  hufband,  but  alfo  her  dower  ad  qfiium  ecclefiot, 
and  ex  affenju  patris  (4),  for  felony  done  after  the  dower  affigned, 
and  dower  by  cuftome  alfo (5).    And  the  reafon  of  all  this  is  yeelded 

by  I^/^f on  himfelfe  in  the  Chapter  of  Warranties,  Sfe6Hon  746.  to  vide  Se^  746. 

the  end  that  men  (hould  be  afraid  to  commit  felony.  But  at  this  dav  Britton,  cap.  de 

the  wifeof  a  man  attainted  of  felony  (as  often  hath  been  faid)  (hail  Homicide, 

be  endowed  by  force  of  the  ftatutes  in  that  cafe  provided.  Bra6to     I'b  4. 

•    And  it  appearieth  by  Brition^  que  fern  de  homicide  ne  teigne  nul  ^j  so8,*& 

dower  de  tenanis  0ie  lourfiit  affigneper  lour  barons,  fo  as  the  wife  Flota  M  fupra, 

of  a  felon  attainted  by.  the  common  law  was  difabled  to  recover  &BrittouuU 

dower  ad  qfiium  ectlefia,  and  ex  ajfei^u  patris^  as  well  as  her  rea-  ^P"* 
•^onable  dower  which  the  common  law  gave  her.    See  in  BraQon 
many  barres  of  dower  as  the  law  was  then  held. 


y 


(2)  Bta  wUmoty  in  trejpafs  dsth  t^tbar.       (4)  [See  Note  33c.] 
£..3^17. 41.    HaLMSS.  (5)  [S«« Note 2364 

(3)  [See  Nete  234.]   ' 


Chap. 


^ 
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Lib.  U    Cap.  6.       Of  Tenant  for  life.  SeA.  56* 

CuAP.  6.        Tenant  a  termc  de  vi^      Se(k.  56.  [41.  b.^ 


T'E  NJNT  pur  terme  de  vie  efi, 
^  l<m home leffii term outenemehts 
a  un  auterpur  terme  de  vie  le  leffee, 
ou  pur  terme  de  vie  d*un  auter  hojne. 
JEn  tiel  cafe  le  kffee  e/l  tenant  a  terwe 
de  vie.  Mn  per  common  parlance 
celuyque  tieni  pur  terme  de  fa  vie 
demrfne,  efi  mppel  tenant  pwr  terme 
de  Ja  vie ;  et  cejiuy  que  tietit  pur 
terme  d^anter  vif,  ejt  appel  tenant 
purierme  ^Tauter  vie. 


^ENANT  for  term  of  life  is, 
J^  where  a  man  letteth  lands  or 
tenements  to  another  for  terme  of 
the  life  of  the  leffee,  or  for  terme  of 
the  life  of  another  man.  Inthiscaie 
the  leflee  is  tenant  for  terme  of  life. 
But  by  common  fpeech  he  which 
holdeth  for  terme  of  his  owne  life/ 
is  called  tenant  tor  terme  of  his  life  ^ 
and  he  which  holdeth  for  terme  of 
anotber*8  life^  is  called  tenant  for 
tetme  of  another  man's  life. 


<Oo.  Ja.  woo. 

554.) 

hna.  Ub.  t. 
CtuS,it  c*.  9. 

Ficta.  lib.  3. 
ca.  12. 


M 


(\Uper  terme  de  vk  tun  auter  home!*    Now  it  is  to  be  under* 
ftood,  tliat  if  the  leflce  in  that  cafe  dietb  living  cefiy  qui  vie 
(that  is,  he  for  wbofe  life  the  leafe  was  made),  he  that  firil  entreth 
A^dl  hold  the  land  during  that  other  man's  life,  and  he  that  fo 
entreth  is  within  Little^ou's  words,  viz.  tenant  pur  au/er  vie,,  and 
ilmll  be  [a]  puniflied  for  wafte  as  tenant  pur  auter  vie^  and  fabje<5t  to 
Britioa.  fol.  83.  the  payment  of  the  rent  referved,  and  is  in  law  called  an  occupant 
Bnaon,  lib.  4  ^j^  (occupansj^  becaufe  his  title  is  by  his  firft  occupation.     And  fo 

if  tenant  for  his  owne  life  grant  over  his  eUate  to  another,  if  the 
£#]  Vide  le  grantee  dyeth  there  (hall  bean  occupant.  In  like  manner  it  is  of  an 
PMnc  de  efiate  created  by  law  [b] ;  for  if  tenant  by  the  curtefie  or  tenant  in 

dower  grant  over  his  or  her  ellate,  and  the  grantee  dietb,  there  (haH 
be  an  occupant  (a).  But  againft  the  king  there  Ihall  be  no  occupantf 
becaufe  nullum  tempus  occurrit  regi.  And  therefore  no  man  fhall  gain 
the  king's  latid  by  priority  of  entry.  There  can  be  no  occupant  of  any 
thing  that  lyeth  in  grant  (3),  and  that  cannot  paife  without  deed, 
Uecanfe  every  occupant  muft  claime  by  a  que  f^afe,  and  averre  the 
life  oicejlff  que  vie  (4).  It  were  [c]  good  to  prevent  the  incertainty 
Braaiv,  liU  t.  of  the  elftate  of  the  occupant  to  adde  thefe  words  (to  have  and  to  hold 
fi).  9.  Biittop,  to  him  and  his  heires  during  the  life  ofce/ly  que  vie),  and  this  (hall 
V*  ^  ^'0  pr«*'ent  the  occupant^  aud  yet  the  leflee  may  affigne  it  to  whom  he 
l^gh.  189,  ^'ii .  Q|.  -^  ^^  Yuiih  already  an  eftate  for  another  man's  life  without 
Cro.  £1. 407.)  .thefe  words,  then  it  were  good  for  him  to  ailigne  bis  eftate  to  divers 
TM  27  Afl*.*       ™^^  ^^^  ^^^^  heires  during  the  life  of  eejty  que  vie  (5), 

p.  31.  U  PI.  Com.  fu.  tB.  b.  in  Caltliorft't  cafe.  tit.  Barre  303.  (Cro.  Jam.  SOI.  Mo.  39i. 
Cro.  U\z,A7, ..  Mo.  664.  Cro.  Jan.  CAS.)  [cj  Littleton  167.  11  H.  4.  4S.  17  E.  3L  48. 
39  E.  3.  35.  7  H.  4: 46.  8  H.  4. 15.  Pier.  8  £lia.  853i  (f .  Ro.  Abr.  168,  151.  1;  Ro. 
Abr.  844.    1.  Leoo.  S«6.    Poft.f39.m.) 


fo.  170. 
Vide  Sea.  381. 
>]  Vide  le 

cde 
WoredL  esfo, 
6.  Co.  37. 
87.  Afl'.31. 

99  Em  9.  1. 

57  H.  6. 

Recognisance. 

Scatham  pu 

ultimo. 

38  H.  6.  tr. 


» 

Note,  that  [d]  to  every  tenantior  life,,  the  law  as  incident  to  his 

•eftate  without  provifion  of  the  party  givethiiim  three Icinde  of  rftih 

-vers,  (that  is)  mwjbote  which  is  twofdd,^vijE.^ ^overnnff  mdificanii  ef 

ardendif  phugUote  that  is  ^overturn  arandi^  andlaftly  iajjbote^  and 

.ttat 


[d]  Brea  nb.4. 

fo^^'S.  23J, 

23^.  &  vid. 

/o.  136.,  137, 

Rcta.  lib., 4.. 

c«.  19.  23,  26, 

87. 

.8  £.  3.  54,  55.    f  1  £.  3.  41.    48  £.  3.  31. 
-Ti  N.  B.  180.  '4.  Co.  66,  87.  ia  Luttrel't  cafe. 


(1)  [See  Note  237.] 
(ij  [Sec  Note  23S.I 
(3)  [Sec  Note  239.] 


7  £.  4.  88.    81  R.  6.  46.    ^Q  £.  4.  3. 


(4^  [See  Note  240.} 
(S)  " 


[See  Note  241.] 


Lite  n  ^  Of  Tenant  ftT  ^.        h  -rr  Sc^.^£ 

that  is  fjtojierhim  tUaifieniu  and  tbefe  efiover^  moft  be  reafohable, 
^oteria  rafi»nabiiia,  ■  Ami  tliele  the  leflee^may  Ukeup^athe  lan^'^     -?  .     -  ^ 
demifed  without  any  affigneiQent,  unlelle  he  be  rellruyned  by  fpe- 
ciall  covenant  (6),  for.  modus  ei  conttntio  viwunt  legem^\Mote  in  the    - .-  ;  * ''  rrj\ 
Saxon  tongue^  and  pavers  in  the  Frtnehy  in.  this  cale  aore  i^U.  o(  one    ,,.  f  •    .  .^ 
fignification^  that  is,  to  have  compeoiatiou  or  fatisfa^ion  for  thcfe^         '/    ' 
purpofes.    ^over^/commeth  of  the  French  w^rd  eJtoTtr.    And  Uie"  "  ■  : 

fame  eilovers  that  tenant  for  life  may  have,  tenant  for  years^  fbaU  (il*  Co.4<i7)  J- 
have.  .  --       -  -       ^^ 

You  have  perceived,  that  our  author  divides  tenant  for  life  into  Vide  Se^>S8K 
two  branches,  viz.  into  tenant  for  terme  of  his(\wn  life,  and  inta  ~  I 
tenant  for  terme  of  another  man's  life:  to  this 'may^be:iadded  a    \. 
third,  viz.  into  an  eilate  boUi  for  terme  of  liis  owne  life,  .and  for      . 
terme  of  another  man's  life.        ... 

As  if  A  leafe  be  made  to  A.  to  have  ta  him  for  terme'  of  his  owne^  KolTe's  cafb,  „,, 
life,  and  the  lives  of  B,  and  C,  for  the'leffee  in  this  cafe  hath  but  fSp  ^J  u  \  " 
one  freehold,  which  hath  this  limitation,  during  his  owne  life,  and  ^  '^ 

durinfi  the  lives  .of  two  others.    And  herein  fs  a  diverfitj  to  be  ob- 
iervea  betweene  feveral  eflates   in  feveral  degrees,  and  one  eftate  /'  / 

with  iieveral  limitations.     For  in  the  firft,  an  ellate  foi*  a  man's 
own  life  is  higher  than  for  another  man's  life,  but  in  the  fecond  it  is      :   .    ^       .^ 
not.    As  if  A,  be  tenant  for  life,  the  remainder  or  reverfion  to  B.  '? 

r,  -I  for  life,  A.  may  furrender  to  B,  for  the  eftate  of  B.  for  terme 

[_42.  a.  J  ^f  ij  J5  Qygjj  ]ifg  IS  hi^er  than  an  eftate  for  another  man's  i^fe :   (Ante  St.  *. 

^d  therefore  if  tenant  for  lif*.  infeoflfehim  in  the  remainder  for  life,  ES^c,^^*  5'^  • 
tJiis  is  a  furrender,  and  no  forfeiture.     And  albeit  an  eftate  for  terme  ^  ^^  '     '    . 
of  a  man's  own  life  be  but  one  freehold,  yet  may  feverall  freeholds  ^q  ^fr  p  47. 
in  certaine  cafes  be  derived  out  of  the  fame,  whereof  our  bookes  are  19  £.  3.  Sur.W 
very  plentifid,  and  whereof  you  may  difport  yourfeives  for  a  time.  (l.Cot  76.  b.> 
As  if  tenant  £or  life  maketh  a  leafe  by  deed,  or  without  deed,  tb   is.  11.3. 
him  in  the  remainder,  or  reverfion,  in  taile  or  in  fee,  lor  the  term  9ow.  95. 
of  the  life  of  him' in  the  remainder  or  reverfion,  and  after  he  in  the  ^  ^'- ^  '• 
remainder  taketh  wife  and  dieth,  his  wife  iliall  not  be  endowed^  for  ^  j^  ^*  ^^^ 
tenant  for  life  (hall  ei\joy  the  land  again;  for  forfeiture  it  cannot  be,  («.]U.Abr.49r. 
for.  he  in  the  remainder  was  party;  and  furrender.it  cannot  be,  for  Pofl.  S35.  a.) 
that  his  whole  eftate  was  hot  given  (i). .  '.. 

The  heire  maketh  a  leafe  for  life,  referving  a  rent,  againft  whonpi  7  H.  5.4. 
the  wiffe  cecoVereth  her  dower  and  dieth,  the  l^ftee  ihall  have  th|B 
land  againe  foir  life,  and  the  rent  is  revived. 

So  it  is;  if  tenant  for  life  take  hufband  and  by  deed  indented  they  S9.  AIT.  p.  64» 
make  a  leafe  to  him  in  the  reverfion  for  the  life  of  the  huiband,  re- 
ferring a  rent,  this  is  neither  forfeiture,  nor  abfolute  furrender,  for 
the  ^aufeHk^orefald,  and  the  refervation  is  good. 

1^.  fctf<^  prianc^  in  fee,  takech.to  wife  If.  and  infeotfes  C.  in  8E.  ?. 
fee,  who  takes  AUce  to  wife:  C.  dieth,  Alice  is  endowed  ;  B,  dieth,  Afl:  393. 
J[f*  recovereth  dower  againft  Alice  and  dieth,  Alice  fhall  enjoy  the  ^  ^  ^  .* 
'land a^itiedbrinj  bet Tife(2J. 

^    *u^.  and  MB.  joyntenants,  A.  for  life,  and  B.  in  fee,  joyne  in  a  W  *  H-  *-^» 
Jeafe  fyr  ii^  Cs),  A.  bath  a  reverfion,  and  ftiall  jwne  in  an  adion  of  3??*J'J^o«» 

A./.^-     i  ,  '  -^       ^•-  15  *..  X.  or.  a9Bi» 

^waftUh  _         r.N.B.5i^.f. 

Tenant  ^ 

(6)  But  afirmatfve  covenonU  Jo  mtre*  - '  (3)  f  3  £.  4*  4.    Dj.  237.    9o  tf  a  pfi 

ftrwn.  ag  H.  a.  :£>x,  19.    Had.  MS§.  iniajl.    38  £.  3.  7.    Hal.  MSS. 
£42.  a.]                                     .   '  (4)  AnJiU  ivritougbt  tobetA  exbsere* 

^•41)  [See  Note  242.1  ^tionem U.    ixE.z.    JSn^SjJ.    HaL 

<2)  Hic/fi/.2i.    Hal.  MSS.  MSS. 


Lib.  1 .    Cap.  6.        Of  Tefiant  for  life.  Sed.  56* 

[»]  «7  H.  8. 13.      Tenant  for  [>]  life  and  be  in  the  re^rcrfiMJogrMiin  altifefor 

Id  H.  7. 15.       life,  it  is  iaid^  thcit  they  (hall  joyne  is  an  adion  of  wa^,  aad  that 

22  H.  (».  f4w  iiie  i<!iiee  for  lifeihall  recover  the  place  wafted,  and  he  in  reverfioo^ 
17  E.  3. 9.  b.      4u„ag^  (5). 

[c]  37  H.  e.  S7.  If  a  man  grant  [r]  an  eftate  to  a  woman  dtm/okifuky  or  durmUt 
26  K.  3.  69b  tiduUaief  or  tfuanidiu  fe  bene  geferit^  ur  to  a  man  and  a  woman 
a4  E.  f  •  daring  the  coverture,  or  as  long  as  the  grantee  dwell  in  fuch  ahoufe^ 

3  £^3  15.  ^  ^^  ^^^  ^  ^^  ^y  ^^'  ^^'  ^^  "i^^ill  ^^  grantee  be  promoted  to  a 
14  H.  8. 13.  benefice,  or  for  any  like  incertaine  ti;ne,  which  time,  as  Braaon 
Brm^n  lib.  i.  ^^i^^>  ^^  iempus  iBdeitrmmoium :  in  all  thefe  cafes,  if  it  bo  of  lands 
fu.207.'  or  tenements,  the  leflee  hath  in  judgment  of  law  an  eftlate  for  li& 

Flcfa,  lib.  3.  detf^rminable,  if  livery  be  made ;  and  if  ii  be  of  rents,  advowtons, 
<••  1^-  or  any  other  thing  that  lie  in  grant,  be  hath  a  like  el'tate  for  life  by 

84A^°       '       ^^^  delivery  of  the  deed,  and  in  count  or  pleading  he  ihall  alledge 
'^  the  leafe,  ard  conclude,  that  by  force  thereof  he  was  feifed  generally 

forteriue  of  bis  life  (6). 
(6.  Co.  35.  k)        1^  <L  ^8,n  make  leafe  of  a  manor,  that  at  the  time  of  the  leafe 

made  is  worth  xxl,  per  annum ^  to  another  until  c  1.  be  paid,  in  this 

cafe  becaufe  the  annuall  profits  of  the  manor  ate  incertain,  he  hath 

an  eftate  for  life,  if  livery  be  made  determinable  upon  the  levying  of 

33.  AiT.  p.  2.      the  c  1.  (7).     But  if  a  man  grant  a  rent  of  xxl.  per  annum  until  c  1, 

( Plow,  i ;  o. )      be  paid,  there  he  hath  an  edate  for  five  yeares,  for  there  it  is  cvrtaine, 

and  depends  upon  no  incertaint^.  And  yet  in  fome  caies  a  man 
8.  Co.^4b  b.  fli^l  have  an  incertaine  intcreft  m  lands  or  tenements,  and  yet  nci* 
Mauiim<:'sc»re.  ther  an.  dlate  for  life^  for  yeares,  or  at  will  (8).  As  if  a  man  by 
^  ^H^'  ^^'  ^'^^  ^^^^  ^^  writing,  dcvife  his  lands  to  his  executors  for  payment  of 
14  H  8  ^3  '  ^^^^*  ^^^  untill  his  debts  be  paid ;  in  this  cafe  the  escecutors  have 
%L  Afll  p.  8.       ^"^  acbattell,  and  an  incertaine  intereft  in  the  kind  ontill  his  debts. 

be  paid;  for  if  they  ihould  have  it  for  their  lives,  then  by  theu  death 
their  eftate  ftiould  ceafe,  and  the  debts  unpaid;  but  btif^l  a  ehatlffU^ 
it  ftiall  go  to  the  executors  of  executors  for  the  pi^meat  of  his 
debts;  and  fo  note  a  diverfity  betwcene  a  devife  and  a  couveyancc 
at  the  common  law  in  his  life  time.     And  tenant  by  ftatute  mer- 
chant, by  ftatute  ftaple,  and  by  elegit ^  have  incertaine  interefts  in 
lands  or  tenements,  and  yet  they  have  but  chat  tells,  and  no  free- 
hold, whofe  eftates  are  created  by  divers  a^s  of  parliament,  whereof 
more  fhall  be  faid  hereafter.     And  fo  have  gardians  in  chivalry 
which  hold  over  for  fin^^le  or  double  vahie  incertaine  ittterefts,  and 
yet  but  chattclls. 
▼W..5fft-58i.        If  one  grant  lands  or  tenements,  rcverfions,  remainders,  rents, 
r.  Ad*.  PI.  I.       advowfons,  commons,  or  the  like,  «nd  exprefle  or  ttnfiiC.no  eAate, 
J^^*-  the  lelTee  or  grantee  (due  ceremonies  requifite  by  law  boii^  per- 

Uyer  300.  formed)  hath  an  eftate  for  life  (9).    The  fame  law  itf  o€  a  deelara- 

r  i;.  4?  e3.  tion  of  a  ufe  ( 1 0;.  A  man  may  have  an  eftate  for  termo  irf  li^  de- 
iS.  Cf>,  a.v  b.  terminable  at  will ;  as  if  the  kipg  doth^rant  an  office  tm  one  at 
Poft.  tJS.  a.)  ^,j|j^  j^jjj  grant  a  rent  to  him  for  the  exerrife  of  his  office  for  ter«^» 
jof  hi^  life,  this  is  determinable  upon  the  dt:terminatioii  of  Ibe 
ofBcc. 
Vide  SrfV..^!.  -'i.  tenant  in  fee  ^mple^  makes  a  Icafe  of  lands  to  R.  to  have  and 
(•1.  IVn,  Abr.  tfl  told  to  B.  for  tcrme  of  life,  without  mentioning  for  whofe  life  it 
646.)  •  fliaU 

(S)  3  ^-  7-  9     -P'  43  ^''«-  P-  S-  ^-  ^-       (7)  r^^^  ^^«  H4-1 
.  I|»  4.  But  if  the  Uafe  he  *witb$ut  deed  if  is  a        («•)  Pirmd.  CenmenU  273.    HaL  MSS^^ 

^.render:     10  H.  7,  3.     i.  Aej,  BredotCs        (0)  [Sec  Note  245.] 

1^.    Ifel.  -MSS.   ^    ^  -  (10)  21  //.  8.  s^Shdhf.    Hal.  MS& 

(^)  t^ce  Note  243.1 
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(halt  be,  it  (bdtM  dMmed  for  Urme  of  the  Uf<^  of 'the  lelfee,  for  it     m 

Ihall  be  taken  moll  fit-on g]y*againft  the  lefTor,  knd  ah  hath  beene 

laid  an  eftate*A>r  a  matolB  own  life  i\  highei'  than  ibr  theliie  of       ' 

ai&other  (ii).    But  if  tenant  in  taile  make  fuch  a  leafe  without  ex-^ 

prefh'ng  for  wh6fe  tifb,  this  fiifiU  be  taken  but  for  the  life  of  iixe 

lefibr,  ibr  tw#  reafons.  .  *  * 

*  Firft,  tvheti  the  conftmdtion  of  any  adl  ie  left  to  the  law,  the  law  (Poft.  185.> 
which  ahhorreth  injury  and  wrong  will  never  fo  condrue  it,  as  it 
Ihali  work  a  wrong :  and  in  this  cafe,  if  by  conftru^ion  it  ihonld 
be  for  the  life  of  the  leifee,'  then  (hould  the'eflate  taile  be  difconr 
tinned,  and  a  new  reveriion  gained  by  wrong :  but  if  it  be  conflrued 
for  the  life  of  the  tenant  in  taile,  then  no  wrong  is  wrought.  And 
it  is  a  generall  rule,  that  whenfoever  the  words  of  a  deed,  or  of  the 

P         1-1  parties  without  deed,  may  have  a  double  intendment,  and  4E.f.Waft.lt. 

[42.  D.J  ^|jg  ^jjg  ftandeth  with  law  and  right,  and  the  other  is  wrong-  ^7  E.  3.  7. 

full  and  againft  law,  the  intendment  that  ftandeth  with  law  Ihall  ^^'  J^?*  ^^f  * 
betaken.  ,  ioa.f76.a.; 

Secondly,  The  ^aw  niore  refpe^^leth  a  lefler  eft  ate  by  right,  than 
a  larger  eftate  by  wrong ;  as  if  tenant  for  }ife  in  remainder  difleife 
tenant  for  life,  now  he  bath  a  fee  limpfe;  but  if  tenant  for  life  die, 
now  is  his  wrongfull  eftate  in  fee  by  judgment  in  law  changed  to  a 
rightfull  eftate  for  life. 

If  a  man  retaine  a  fervant  generally  without  exprefting  any  time,  19  H.  G. 
the  law  ftiall  conftrue  it  to  be  for  one  yeare,  for  that  retainer  is  ac-  7  H.  4.  3t. 
cording  to  law.  Vid,  23  E,  3.  cap.  1,  drc.  (1)   To  fhut  up  thi?  point  ^  ^*  |-  ^^: 
it  hath  been  adjudged,  that  where  tenant  in  taile  made  a  leafe  to  ^g  £  ^  ^ 
another  for  terme  of  life  generally,  and  after  releafed  to  the  lefTee  s5£r5.  c.  t* 
and  his  heires,'  albeit  betweene  the  tenant  in  taile  and  him  a  fee  &e. 
^niple  paired,  yet  after  the  death  of  the  leffee  the  entry  of  the  iffue^  J*  P- *.  44. 
in  taile  was  lawfull ;  which  could  nat  be,  if  it  had  been  a  leafe  for       E*  3.  23, 24« 
the  life  of  the  leifee,  for  then  by  the  releafe  it  had  beene  a  difcoU'* 
tinuance  executed  (2).   But  let  us  now  returne  to  Litikton. 

Sed.  57. 


jpT  eft  afcavoiTf  que  il  y  ad  h     A  ND  it  is  to  be  underftopd^  that 
X-#  r^^jr^ — X  7.  ^„A-    J *  1^    Xx  *i :-    feoffor   and   feoffee. 


T  eji  afcavoir,  que  il  y  ad  h  A  Ni5  it  is  to  be 

.     fec^or  etle  feoffee,  donor  et  le   '^^  there   is   feofl,^    , 

donee,  Te  leffor  et  le  leffee,    Le  feoffor  donor  and  donce^  leffor  and  leffee. 

eft  proferment  hu  home  eiffeoffa  un  Feoffor  is  properly  where  a  aiai\ 

outer  .en  afcws  terres  ou  tenements  enfeoffes  another  in  any  lands  or* 

^f^foejmp/e,  celvy  que  fift  le  feoff-  tenements  in  fee  firaple,  he  whicfct* 

menteft  appelfeoffour,  et  celuy  a  que  maketh  the  feoffment  is  called  the 

le  feoffment  eft  fait  eft  appel  feoffee,  feoffor,   and  he  to  whom  the  feofl^ 

JEt  le  donour  eft  properment  lou  U7i  inent  is  made  is  called  the  feoffee. 

/lome  done  certaine  terres  ou  teno  And  the  donor  is  properly  where  a 

fnents  a  t(ti  auter  en  le  fai/e,  cehy  man  giveth  certaine  lands  or  tene* 

(piefifil^  done  eft  appel  le  donor,  ^t  m^nts  to  another  in  taile,  he  which 

celuy  a  que  le  done  eft  fait  eft  appel  qaiitf'feth  the  gift  is  called  the  donor, 

h  donae.    Et  le  leffor  eft  properment  and  he  to  whom  the  gift  is  made  19 

lou  un  home  leffa  a  un  auter  certnine  called  the  donee.     And  the  leffor  is 

terres  ou  tenements  pur  terme  de  vie,  properly  ^^jh^re  a  man  letteth  to  an> 

ou.pur  terme  des  uns,  ou  a  tener  a  other  lands  ..or  tenemeats  for  terme* 

volunt,  of 

(11)  {.See  Note  246.]  (2)  [Sec  Note  248.] 

(i)  [Sec  NQle247.J    •  -** 
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voluntf  celuy  queffi  h  has  efl  appel  of  life,  or  for  terme  of  years,  or  i6„ 

leffor,  et  celuy  a  qm  le  leas  e/i  fait  eji  hold  at  will,  he  which  niaketh  thfe 

appel  leffet.  Et  ckejcun  que  aa  eftate  leafe    is  called  lelTor,    and  he  to 

en  ajcvn  terra  outeaemeiUs pur  tertiie  whom  tlie  leafe  is  made  is  called 

deja  vie  oupur  terme  d'auter  rte,  ejl  leHee.    And  every  one  which  hath 

appdl  tenant  de  franklenefnent,  et  an  eftate  in  any  lands  or  tenements 

nul  outer  de  meinare  eftate  pott  aver  for  term  of  bis  owne  or  another 

franktenement :  mes ceax  de greinder  man'3  Hfe,  is  called. tenant  of  free*- 

cfiate  ont  franktenement  \  car  cejtuy  hold,  and  none  other  of  a  leflbr 

en  fee  Jimple  ad  franklenefnent^  et  eftate  can  have  a  freehoH :  but  they 

celuy  en  le  tailead  franktenement,  of  a  greater  eftate  have  a  freehold*; 

^c.  for  he  in  fee  finipte  hath  a  freehold, 

and  tenant  in  taile  hath  a  freehold, 

&c. 

THIS  and  the  reft  that  follow  in  this  Chapter  concertring  tb* 
defcription  of  the  feodbr  and  feoffee,  donor  and  donee,  and 
leflbr  and  lefTee,  are  evident. 

"  Et  ejt  afcffvoir  que  il  y  ed  le  fcfffor  et  Ic  feoffee^  S^c!*  Vide 

Seft.  2.  where  a  light  touch  is  given  who  may  purcbafe.    Kow 

fqmewhal  is  to  be  faid,  who  have  ability  to  cnfeoffc,  &c.  and  may 

be  a  feoffor,  donor,  leflbr,  &c.     Whofoever  is  dKabled  by  the  com- 

Bra^bWrlib.S*    mon  law  to  take,  is  difabled  to  infeoffe,  &c.    But  many  that  hav^ 

fb.  4t5.  capacitie  to  take,  have  no  abilitie  to  infeofTe,  &c.  as  men  attainted 

Jp*'**"'  **••••    of  treafon,  felony,  or  of  a  prcefnunire,  aliens  borne,  the  king's  viK 

cmTl^^  lib,  6.     l^^"^s>  traitors,  felons,  &c.  he  that  bath  oflbnded  againft  tlie  ftatutci 

eft.  99*40/        oiprffftiunire^  after  the  offences  committed  (3)  if  attainders  enfue, 

ideots,  madmen,  a  man  deafe  dumbe  and  blinde  from  his  nativity, 
a  feme  covert,  an  infant,  (4)  a  man  by  dures ;  for  the  feoffments,  &c* 
of  thcfe  may  be  avoydcd.  But  an  hercticke,  though  he  be  convi^^ed 
f  H.  5.  c«.  7.      of  herefie,  a  leper  removed  by  the  king's  writ  from  the  fuciety  of 
<«rhich  U  re-^      ^len,  baftards,  a  man  deafe  dumbe  or  blinde,  fo  that  he  hath  luider- 
^d  St  d  Handing  and  found  memory,  albeit  he  expreffe  his  intention  by 

fib  $  ca  ^.     flgt^es,  villaine  of  a  common  perfon  before  entrie,  or  the  like  r  ^ 

.   *  '     '     '     may  infeoffe,  &c.  L43-  ^-j 

[tf]  9S  H.  8.  [a]  All  feoffments,  gifts,  grants,  and  leafcs  by  bifhops,  albeit 

c*p.  28.  they  be  confirmed  by  the  deane  and  chapter,  by  any  of  the  coUcdgPs 

^f  d^'  '  ^^  hiiUs  in  either  of  the  Univerfities,  or  elfewhere,  deans  and  chap- 
13  KL  ca.  10.  ^^^f  mafter  or  gardian  of  any  hofpital,  parfon,  vicar,  or  any  other 
34  El.  ca.  11.  having  fpirituall  or  eccleliaftical  living,  are  alfo  to  be  avoydud ;  [b] 
18  EI.  ca.  20.  and  all  the  faid  bodies  politique  or  corporate  are  by  the  ftatutcs  of 
1  Ja,  cap.  S.  t)je  realm  difabled  to  make  any  conveiances  to  tlie  kini/4  or  to  nnv 
120  5  Co  6  14  ^^^*^^y  ^  '^  ^^^^  ^^^^  adjudged  r  which  rtatutes  havf?  bin  nrad« 
'6.60.37.'     '   fmce  LiWf^on  wrote  (1). 

11.  Co.  67.  It  is  pmvidcd  [c]  by  the  ftatute  o(  Magna  Ckarta^  quhd  nrtlhis  liber 

AlagdaJen  hotno  dct  de  ccetero  ampliits  alicui  ite  terra  fitd  qudm  ut  dc  rtjiduo  terrte 

V'd^^T^ft.  d  *     /t^ }^J/eiJiiffici€tU*^cri  dominojccdifervitium  ei d^bihim  quod pertinct 

W.  «.  c«.  41.  ^*^ 

Xc]  Magna  Charts,  cap.  33.      Mirror,  cAp.  5.  i^.  2.      Glauvil.  lib.  7.  ca.  1.      Ikarl.  lib.  t« 
.Brit.  88,  &c.    Flcta^  lib.  3.  cap.  3. 

(O  As  to  conveyances  rrwde  by  feldns     ■  (4)  [Sec  Note  249.] 
or  by  offenders  againft  the   ftat|ites  of 
pr^miPtirf  between    indi^inent  and    nt-  .  [43.  a.] 
V     Minder,    fee  W.  70,217.  Cro.  Cha.  I72»        (i)  (See  Note  250.] 
and  Wiif.  v»l.  l.  part  2.  page  219. 
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ad  feodum  iliud.    Upon  which  ad  I  have  heard  great  queftion  [d]  [^]  \  ide  m  ex- 
imde,  %vhether  the  febffments  made  againlt  that  Itatute  were  voyrt*  <i«Ueni  dtclat^r 
«hte  or  no ;  and  fome  have  laid  that  the  lialute  mtendiBd  not  to  avoy d  arijadicnt'  *  ^"^^ 
the  ieofimeni,  but  impUcite  to  direifl  the  tenure,  viz.  that  the  te-  coram  Heg(>, 
cant  (hould  not  infeofie  another  of  parcell  to  bold  of  the  chiqf  lord  Trin.l::.  i.ivi.  s, 
(that  is  of  the  next  lord)  but  to  hold  of  himfelfe,  and  then  the  lord  **;  Thefgur. 
may  didreine  in  everie  part  for  his  whole  fervice  without  any  preju-     ^^'  ^  ^^^^ 
dice  unto  him.    But  this  opinion  is  againfl  [e]  the  authoritie  of  our  [e]  Bra^V.lib.l. 
bookes,  and  againil  the  faid  (latute  of  Magna  Charta,     For  firil  it  lo  H.  r. 
is  agreed  in  lo  H,  7.  that  as  well  before  the  ftatute  as  after,  a  tenant  ^^l'^\  ^ 
which  held  two  acres  might  have  aliened  one  of  the  acres  to  hold  of  Avowry  e55.  ' 
him,  and  notwithftanding  the  lord  might  have  dlArained  in  which  of  Staoif.  prier.* 
the  acres  he  would  for  his  whole  fervices:  and  reafon  teacheth  that  fo.  29. 
before  that  ftatute  a  tenant  could  not  have  aliened  parcell  to  hold  of  ^  ^  '^^  ^^t 
the  chiefe  lord  $  for  the  feignory  of  the  lord  was  entire,  for  the  which 
the  lord  might  ditlraine  in  the  whole  or  in  any  part,  and  which  the 
tenant  by  his  owne  adl  cannot  divide  to  the  prejudice  of  the  lord  to 
barre  him  to  diftraine  in  any  part,  for  his  fervices,  as  he  fhould  doe, 
if  he  fhould  enfeofie  another  of  parcell  to  hold  of  the  chiefe  lord. 
But  the  tenant  might  have  made  a  feoffment  of  the  whole  to  hold  of 
the  chiefe  lord,  for  there  no  prejudice  enfued  to  the  lord  (2).  Others 
have  iaid,  and  they  faid  truly,  that  the  intention  of  the  (latute  was, 
that  the  tenant  could  not  alien  parcell  (which  might  turn  to  the 
prejudice  of  the  lord)  without  his  aflent,  and  this  appeareth  cleerjy 
by  the  Mirror.  And  by  this  ftatute  the  king  tooke  benefit  to  have  a  Mirror,  cap.  H;. 
fine  for  his  licence,  before  which  ftatute  no  fine  for  alienation  was  ^^'  ^  . 
due  to  the  king.    For  it  is  [/]  adjudged  that  for  an  alienation  'm  ^^^^^*  ''^-  ^• 
time  of  Henry  the  fecond,  no  fine  was  due;  and  it  appeareth  in  our  ^^\    '     . - 
^okes,  that  if  an  alienation  had  beene  made  before  20  H.^,  no  \f^    ' 
fine  was  due  to  the  king  for  alienation  (3).     Now  it  is  to  be  ob-  20.  AIT.  p.  17. 
ferved,  that  oftentimes  for  the  better  underftanding  of  our  bookes,  20  E.  3. 
the  advifed  reader  muft  take  light  from  hiftorie  and  chronicles,  efpe-  ^^'^^y  126. 
cially  for  diftindion  of  times.    And  therefore  Matthew  Paris  (who  \tde  Stani/^* 
in  his  Chronicle  reciteth  Magna  Charta)  (4)  tefti6eth  that  king  o^^  sq. 
Henry  the  third  by  evill  couniell  (and  especially,  as  the  truth  Wo.s,   Matr.  Paris. 
oi  Hubert  deBurgo  then  chiefe  juli ice)  fought  to  avoyde  the  Great  V^'»lfingh*ui 
Charter  firft  granted  by  his  father  king  JoAn,  and  afterward  grunted  ^^j*^  «*tt 
and  confirmed  by  himfelfe  in  the  ninth  oi  Henry  the  third,  for  that  ^vjordanc.  ^. 
as  he  the  faid  king  John  did  grant  it  by  dures,  and  that  he  hiiui^lie  Magna  Qhart* 
was  within  age  when  he  granted  and  confirmed  it.    But  forafmuch  there  voached, 
as  afterwards  the  faid  king  Henry  the  third  in  the  twentieth  yeare  ''*"<^**  ^**^.^® 
of  hisraigne,  at  what  time  he  wus  nine  and  twentie  yeare  old,  did  jo^Il"fo*f  it^^ 
grant  and  confirme  the  faid  Great  Charter ;  for  that  caufe^  te  put  ^^  cited  be- 
out  all  fcruples,  is  the  twentieth  yeare  of  Henry  the  third  nam.^d,  fore  9  H.  S^. 
albeit  in  law  the  king's  charter  granted  in  the  ninth  yeare  of  Henry 
the  third  was  of  force  and  validitie,  notwithltanding  his  nonage, 
for  that  in  judgement  of  law  the  king,  as   king,  cannot  be  faid 
r   o    r.  "]  to  ^6  *^  minor ;  for  when  the  royall  bodie  politique  of  the 
L43'  ^'J  king  doth  meete  with  the  naturall  capacity  in  one  perfon,  the 
-whole  b<^ie  fttall  have  the  qualitie  of  the  royaU  politique,  whi'^h  is 
the  greater  and  more  worthy,  and  wherein  is  no  mmi^ritie  (i). 

For, 


(2)  [See  Note  251.] 

(3)  [See  Note  252.] 

(4)  [Sec  Note  253.] 


I43-  b.] 

(i)  See  this  fubjeft  ccnfldered  at  large  In 
the  cafe  of  the  dutchy  of  L?.i. carter  Plowd. 
2149  and  in  fFUUQn  tmd  Birhley  Plowd.  234« 

K  a 


l!!ib.  1 .    Cap.  6.        Of  Tenant  for  life. 


SeA-'67. 


20.  Aff.  pi.  17. 
b^  Skipwitli. 


Brit.  fo.  <!8.  88. 
184),  187.  24^ 
2i7.  Praer. 
Ke^is,  ca.  7. 

ritita,  lib.  a, 

cup.  19.  ace* 
£0  K.  3. 
Air.  1>«. 
f 9.  Aff.  pi.  19. 
14  E.  5.  qtiare 
imp.  45. 
14  H.  4.  3,8. 
9  K.  3.  fo.  «6. 
1  £.  3.  CM.  12. 
34  K.  3.  ca.  15. 
2.  Co.  81*,  81 
ill  Seiguior 
Cromweli'f 
cale. 

Kegift.  Int.  Its 
breves  de  one- 
innd'  pro  ratii 
portiojie. 


(PJowd.  561.b. 

lirtt^ton,  lib.  4. 
fo.  2lf4. 
Brit.  Cdp.  32. 
6c47. 

J*racton<  lib.  4. 
fo.  ?$. 

l<c*4{iil.  Judic. 
m.  73. 

26.  Aff.  p.  7. 
\V.  V.  ca.  18. 
Stat,  de  i\icr- 
CHtoribiisr  un. 
15  K  1. 
f  7  E.  3.  ra.  9. 
trS  H.  8.  ca.  (J, 
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(Ante  49.  ».) 


For,  omne  majus  irahit  adfe  quod  ejt  minus.  And  it  is  to  be  obferved, 
that  no  record  can  be  found,  that  either  a  licence  of  alienation  was 
fued,  or  pardon  for  alienation  was  obtained  for  an  alienation-  with* 
out  licence  at  any  lime  before  the  twentieth  ycare  of  Heftty  the 
third,  and  it  is  hulden  in  the  twentieth  of  Edward  the  third,  that  a 
licence  for  alienation  gre\¥  by  this  ftatute.  '   • 

Now  in  the  cafe  of  a  common  perfon  it  was  the  common  opinion, 
that  if  the  tenant  had  aliened  any  parcel!  contrary  to  the  faid  a^^ 
that  he  himfelfe  wab  bound  by  his  owne  ad,  bat  that  his  harefoight 
have  avoyded  it;  and  in  the  king's  cafe  many  held  the  famc'opi* 
nion.  1  or  Britton  faitli,  ne  counts^  tie  barons,  ne  chivalcr^  iefir- 
jfanh,  qjteteignont  en  chief e  de  nous  ne  jntr/  my  difmembcr  mmsftct 
fauns  licence :  que  nous  ne  puiffini  per  droit  eugeitre  lespurchafors^  4  c* 
And  herewith  agreeth  iVcfa,  and  our  bookes.  But  now  by  the  fta- 
tute  1  E,  3.  cap.  12.  &  34  E.  3.  cap.  15.  a:ltbough  the  king's  tenant 
in  chicfe  or  by  grand  fcrj antic  doe  alien  all  or  any  part  without 
licence,  yet  is  there  not  any  forfeiture  of  the  fame,  but  a  reafonabVe 
.  fine  therefore  to  be  paid.  And  note,  it  appeareth  by  the  preamble 
in  I  £.  ^.  that  complaint  was  made  that  land  liolden  of  the  king  tVt 
capitff  being  aliened  without  licence,  wiu  feieed  as  forfeited.  And 
in  the  cafe  of  a  common  perfon,  the  ftatute  of  18  £.  1.  Dequim 
emptores -ierrarum  hath  made  it  cleare,  lor  this  hath  in  effed^as  to 
the  common  perfons  taken  away  the  laid  (Utute  of  Magna  CiMXfia 
cap.  32.  for  thereby  it  is  provided,  qvbd  itceat  uuiaUiqut  Ubero  iomini 
terras  fuas feu  iencmentdfuaf  feu  partem  ittde  ad  vohtntatmfuatn  teji- 
dere,  if  a  quodfeqfatus  teneat,  SfC.  de  capitali  domino*  And  herein 
are  divers  notable  points  to  be  obferved.  Firft,  that  this  word 
liceat  proveth  tliat  the  tenant  could  not,  or  at  lead  wayes  was 
in  danger  to  alien  parcell  of  his  tenancy,  &c.  upon  the  faid  aft  of 
Magna  Charta.  Secondly,  that  upon  the  feoffment,  of  the  whole, 
the  tenant  O^all  hold  of  the  chiefe  lord.  Thirdly,,  that  the  tenant 
might  infeoffe  one  of  part  to  hold  pro  particuia  of  the  chiefe  lord. 
Hut  this  ad  (the  king  being  not  named)  doth  not  take  away  the 
king's  fine  due  to  him  by  the  ilatute  of  Magna  Ckaria  (^)r 

"  Tranktenement.^  Here  it  appeareth  that  tenant  in  fee,  tenairt 
in  taile,  and  tenant  for  life,  are  faid  to  have  a  franktenc'ment,  \^  free* 
hold,  fo  called,  becaufe  it  doth  diftinauifl)  it  from  lermes  of  veares. 
chattels  upon  incertaine  intereds,  lands  in  villenage  or  cudoniaj^y^  or 
copyhold  land».  Libcrum  autcm  tcnementum  dicitur  ad  different iam 
vilUnagliy  et  vUlanornm  qui  taunt  villenagium^  quia  npn  ikabcnt  ahi" 
onem  nee  ajJifam,L^'C.  itcrn  quod  fit  fiiuin  ttmm  aUeiiumj  hodJlyjiUiieiU 
nomine  alit  no  utjirmarius  et  ad  tcrminum  "ccljicut  creditor  ad  vadium. 
And  note  that  tenant  by  flatute  nierchaut,  fiatutc  ftaple,  or  elegit, 
are  f  lid  to  hold  land  ut  liberum  tenemcntum  untill  their  debt  be 
paid,  and  yet  iu  troth  they  (as  lialh  beene  faid)  have  no  freehold, 
but  a  chatlle,  which  Ihall  go  to  tlie  executors,  and  the  executois 
alfo  if  th:;y  be  oulled  (hull  have  an  oilile.  But  (ut)  is  timiiitudi- 
nary,  becaufe  they  (hall  by  the  ftatuLcs  have  an  alDfe  as  tenant  of 
the  freehold  ni;»ll  have,  and  to  that  refpc(^t  hath  a  limilitude  of  a 
freehold,  but.  nullum  Jimiie  eft  idem. 


(2)  [See  Note  254.] 
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Lib.  1.  Of  Tenant  for  yeares.  Se<3:,  58. 

.,,iCiiAP.  7.    Tenant. for  terine  of  yeares.     Sedl.  58. 

'TE  NJ  Vt  Tpur  termc  d^am  eft,  T^  E  N A  N  T  for  terme  of  yearet 

.  lou/wmelejj/aterresou  tenements      X.     ^^  where  a  raao  letteth  Iknds 

a  un  auterpur  terme  de  certame  ans^  or  teaements  to  another  for  termc 

folanque  le  iiumber  de»  am  que  eft  of  certaine  yeares^  after  the  number 

tucord  perenttr  le  lejfor  et  le  teffee.  of  yeares  that  is  accorded  between 

Et  ptant  le  leffee  entrer.  perforce  del  the  leflbr  and  the  lefl'ee.    And  when 

leas,  dohque  %l  eft  tenant  pvr  terme  the  leifee  entreth  by  force  of  •the 

tfestfit^;  et  fi  le  leffbr  en  iiel  cafe  re-  leafe,  then  is  he  tenant  for  tearme 

ferve  a  lay  un  annuaH  rent  far  tiel  of  yeares;  and  if  the  leffor  in  fucU 

teas,  il poit  eflier  a  dUbrainer  pur  le  cafe  referve  to  him  a'yearely  rent 

rent  en  les  tenements  feffes,  ou  ilpoit  upon  fuch  Icafe,  he  may  vhui'e  for  to 

aver  un  aSion  de  debt  pur  les  arre-  diftraine^  for  the  rent  iu  the  tenc- 

rases  enverz  le  lejjee.     Ales  en  tiel  roents  ietteo,  or  elfe  he  may  have 

cyeilcovient,queieleJfburfoitfeilie  an  a<9ion  of  debt  for  the  arreragt^s 

de  me$nu9  l^  tenements  at  temps  del  againll  tlie  lelVee.     But  in  Cuch  c<ile 

.  teas;  car  il  eft  bone plee pur  le  leffee  it  behoovelh,  tliut  the  Jeiroi  be  lesfcd 

i^mdvre,  que  le  l^or  tCa-wnt  riensen  in  the  fame  teneirTents  at  the  time 

'  ies  tenements  at  temps  de  le  leas,finon  of  his  leafe  ;*  for  i  t  is  a  good  [>  lee  for 

'  pie  le  leas  f)it  fait  per  fait  endent,  the-leOee  to  fay,  that  the  ieiforhad 

•  en  quel  cafe  tielplee  acnque  ne  gift  en  nothing  in  the  renemen  ts  at  the  ti  me 

le  oouchle  lejj'ee  a  pleader.  of  the  leafe,  except  the  leafe  be 

made  by  deed  indented,  in  which 

cafe  fucli  plee  lieth  not  for  the  leifee 
to  plead; 

**    TOU'home  leffh  terres,  Sfc!*    Leja  and  leafe  is  [a]  derived  of  ["]  Mirror, 

the  Saxon  word  leapum^  or  Uafum,  for  that  ))Eie  leflee  com-  SfP*  ^'  ^^^  ^'^^ 
inetb  in  by  lawfull  meanes ;  [6]  and  dimittcre  is  in  French  lajiffhr,  to  ^p.  i6*'Jj|j;.|; 
depart  with  or  forgoe.  '  foi.Wo. 

When  Littleton  wrote,  many  perfons  might  make  leafes  for  yeares,  Fleta,  lib.  3. 

r^.     o  1  ^''  f^^rlife,  or  lives  at  their  will  and  pleafure,  which  now  cap. i«. fit Jib.5. 

144*     -J  cannot  make  them  iirme  in  law.     And  fome  perfons  may  rjf'/^'ju 
now  make  leafes  for  yeares,  or  for  life  or  lives  (obferving  due  inci-  J^j^d  (dimitto) 
dents),  firme  and  good  in  law,  who  of  themfelves  could  not  fo  doe  iee  Sect  53l.  \ 
when  Littleton  wrote,  and  this  by  force  of  divers  ai^s  of  parliament 
[c] ;  as  namely  3a  H.  8. 1  Eliz,  13  Etiz.  1 8  Eliz,  and   1  Jac  Regis,  [c]  d«  H.  8. 
in  which  ftatutes  one  is  enabhng,  and  the  reft  aredifal^ling.     When  ca.  28. 
Littleton  wrote,  bifhoppes  with  the  confirmation  of  the  deane  and  ^  .^''*-  "°^  . 
chapter,  mafter  and  fcHowes  of  any  colledge,  deanes  and  chapters,  | hcabrid "e-*" 
mafter  or  •  gardian  of  any  hofpitall,  and  his  brethren,  parfon  or  mem.    13  Eiis. 
vicar  with  the  confent  of  the  patrone  and  ordinary,  archdeacon,  cap.  10. 
prebend,  or  any   other  body  politique  fpirituall  and  ecclefiafticall   '8  E'U.  cap.  6. 
Cconcu)rentibus  kiis  qnct  injure  rcqmruntur)  might  have  made  U*c.cap.  3. 
leafes  for  lives  or  yeares  without  limitation  or  ftint.     And  fo  might  5,  C{>,  14  cafe  . 
they  have  made  gifts  in  taile  or  ftates  in  fee  at  their  will  and  plea-  'I^.f^Jji^^f'^^ 
fure,  whereupon  not  onely  great  decay  of  divine  fervice,  but  dilapi-  ^'  **  m»w  JhIcii 
dations  and  other  inconveniences  erifued,  and  therefore  they  were  Coll^'gc^cafe. 
difabled  and  retrained  by  the  fayd  ads  of  1  Eliz,  13  Eliz,  and  Levefquc  de 
ijac.  Regis  to  make  any  ftate  or  conveyance  to  the  king  at  all,  ?Jl"p"  *^^"*^j^ 
or  to  thefilbje^);  but  there  is  excepted  out  of  the  reftraintor  dilubi-  /j'^jj*  ^^^^  ) 
hty,  leafes  for  three  lives,  or  one  and  twenty  yeares,  with  fuch  re-  *     ** 
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fervation  of  rent,  and  with  fuch  other  provifiODBan^  limitations,  as 
hereafter  fliall  appeare.  Alfo,  they  may  mak«  grants  of  ancient  of- 
fices of  necr.llity  with  ancient  fees,  concur rentihus  hiis  qu(B  injure  re- 
quiruntur,  for  thofc  grants  are  not  within  the  ftatutc  of  31  B.  8.  but 
by  conftrudion,  thfy  are  not  rcftrained  by  the  ftatutes  of  1  EUz.  or 
13  EUz.  becaufe  thefe  ancient  oBices  be  of  neceiTity,  aftd  with  th6 


(Cro.  Cha.  16. 
€T.  50.      ' 

SO,  Co.  58. 

Pollexf  1:^. 

4.  Mod.  16. 

Tincb  191, 191,  aanent  tees,  and  lo  na  diminution  of  revenue  (1). 

t99.  There  be  three  kinds  of  perfons  that  at  this  day  may  iDak« 

Cfo.  Cha.  4J.     leafes  for  three  lives,  &c.  in  fuch  fort  as  is  hereafter  exprefled, 
Cro.  Jac.  1T3.)  ^hj^jj  ^^^i^  ^^  ^  ^^  ^^^ieti  Littleton  wrote,  viz.     Firft,  any 

periun  feifed  of  an  eUate  taile  in  his  owue  right.  Secondly,  any  per.- 
ion  feifed  of  an  eftate  in  fee  fimple  in  the  right  of  his  church. 
Thirdly,  any  hufband  Q.nd  wife  feifed  of  any  eflate  of  inheiitance  in' 
fee  Hmple  or  fee  taile  in  the  right  of  his  wife,  or  jointly  with  his  wife 
before  the  coverture  or  after,  viz.  the  tenant  in  taile,  by  deed  to 
bindehis  iifues  in  taile,  but  not  the  reverfion  or  remainder,  the  hi- 
nK)p,  &c.  by  deed  without  the  deane  and  chapter  to  bind  his  fuccef^ 
forS|  the  hufband  and  wife  by  deed  to  bind  the  wife  and  her  and  their 
heires  (2),  and  thefe  are  made  good  by  the  iiatute  of  32  //.  8* 
which  tnableth  them  thereunto.  But  to  the  making  good  of  fuch 
Icafes  by  the  fistid  ftatute,  there  ar^  nine  things  neceilarily  to  be  ob» 
ferved  belonging  to  them  all,  and  fome  other  to  fome  of  thetn  in 
particular. 

Firil,  the  leafe  mufl  be  made  by  deed  indented,  ^nd  not  by  deed 
poll,  or  by  parol!  (3). 

Secondly,  it  nmO  be  made  to  begin  from  the  day  of  the  making 
thereof  or  from  the  making  thereof  (4). 

Thirdly,  if  tbcie  be  an  old  leafe  in  being,  it  muft  be  fur-  r         1   -i 
fendred  (i)  or  expired,  or  end^'d  within  a  yeare  of  the  mak-  L^^  ^'J 
ipg  of  the  leafe,  and  the  furrcnder  mull  be  ubiblute  and' not  condi*- 
tionall. 

Fourthly,  there  mufl  not  be  a  double  leafe  in  being  at  one  time; 
as  if  a  leafe  for  yeares  be  made  according  to  the  llatute,  he  in  the 
reverfion  cannot  expulfe  the  leil'ec,  and  make  a  leafe  for  life  or  lives 
liccording  to  the  llatute,  nor  e  caiiverfo;  for  the  words  of  the  ftatute 
be,  to  make  a  leaie  for  three  lives,  or  one  and  tweuty  ycares»  fo  as 
one  or  the  other  may  be  made,  and  not  both  (a). 

Rftly,  it  muU  not  exceed  three  lives,  or  one  and  twenty  ycaxcs, 
from  the  makini^  cd  it,  but  it  may  be  for  a  leller  terme  or  fewer 
lives. 

Sixily,  it  mud  be  of  lands,  tenements,  or  hereditaments,  manure 
abU)  orcorporeall,  which  are  nerelTaiy  to  be  lettt^n,  and  whereout  a 
rent  by  law  may  be  refervfd,  and  not  [d]  of  tiiingb  that  lye  in  ji;iant|, 
<).$  ^d'^owfons,  iuircs,  markets,  franchifcs,  and  the  like,  whereout 
a  rent  caiujot  be  refcrvcd  (3). 

.  Seventhly,  it  rnuft  be  of  lands  or  tenements  which  have  moll 
eoniinonly  JLe(inc  letu-n  to  faruu^  or  ocoupifd  by  the  fanners  thereof 
by  th^  ipacuof  20  yeurej  zitxt  before  the  kafc  ma^e,  fo  as  if  it  b(i 

Icttcn 


}i,  Co.  6.  Mg, 

3\Iounrj«^e's 

cafe. 

(3.  Lev.  436. 

Cro.  Ja.  94, 

458.) 

5.  Co.  2. 
Elmer's  caCe, 


(6to.  CVit.  M. 
Cro.  Ja.  lit* 
J73.) 

Si]  5.  Co.  5.. 
ewe: 'ftcaO;. 
tt7fi.S.?5. 
9.  AiT.  S4. 
14  K.  3.    Scir^ 

XO  H.6.2. 
3t!.  6.  n. . 

(1.  t.d.  ^rn, 
air.o ..  c/o. 
tais-'ros;    • 


(l)  [Sec  Note -955,] 
(z)  [Sec  Note  250.] 

(3)  Sec  New  Abr.  Lra/es,  E.  2, 

(4)  [Sec  Note  257.] 

Ij8.  b.] 
(0  fSce  Note  153.3  ' 


^9)  M.Z9.     30  EKe.  Clench  i^S-Ori^^ 

iials  cafe,     H.1I.  MSS.— See  S.  C.  4.  Leon. 

78.  I.  apd  65.  and  Mo.  107.  and  the  ob- 

^  fervations  upon  it  in  New.  Abr.  Ica/fs^ 

T.  rule  3. 

(3)  l^^  Note  259.] 


Lib.  1  • 


Of  Tenant  fpr  yeM<?s. 


Se<a.  59. 


letten  for  1 1  yeares  at  one  or  feverall  times  within  thofe  20  years  it 


cafe. 


5.  Co.  6. 


the  connmon  law ;  but  tliofe  lettings  to  farme  muft  be  made  by lomc 
feifed  of  an  eftate  of  inl^eritance,  and  not  by  a  gardian  in  chivalry, 
tenant  by  the  curtefie,  tenant  in  dower,  or  the  like  (4). 

Eightly,  that  upon  every  inch   leafe  there  be  I'eferyed  yearly 
during  the  fame  leafe  due  and  payable  to  the  leffors,  ihcir  heirefe  SeigniorMou«- 
and  fuccefl'ors,  &c.  fomuch  yearly  larme  or  rent,  or  more,  as  hath  joye'scaic. 
bcene  moft  acculloiuably  yielded  or  paid  for  the  lands,  &c.   within 
twenty  yeares  next  before  fuch  ledfe  made  (5).     Hereby  firft  it  ap- 
peareth  (as  hath  beene  fuid)  that  nothing  can  be  demifed  by  autho- 
rity of  this  a6l,  but  that  whcreout  a  rtint  may  be  lawfully  referved. 
Secondly,  that  where  not  orely  a  yearly  rent  was  formerly  rcferved,  (Cro.  /am.  76,) 
but  things  not  annuall,  lis  heriots,  or  any  line  or  other  profit  at  or 
up6n  the  death  of  the  farmer,  yet  if  the  yearly  rent  be  reftirved  e.  Co.  37, 38. 
upon  a  leafe  made  by  force  of  this  UatiUe,  it  futliceth  by  theexprcfre  pekue  and 
words  of  the  adl.     Thirdly,  if  ho  rel'erve  mure  than  the  accuhoitt-  fll**P^^^**f 
able  rent,  it  is  good  alio  by  the  exprefle  letter  of  the  a6t ;  but  if  ^^^      "  *    ^ 
twenty  acres  of  land  have  beene  accufiomably  lettrn,  and  a  leafe  is 
made  of  thofe  twentv ,  and  of  <tno  acre  which  was  not  accuftomaWv 
letten,  relerving  the  acciil^omable  yearely  rent,  and  fo  much  mofc  a.  Co.  5. 
as  exceeds  the  value  of  the  other  acn»,  this  leafe  is  not  warrnntcd  by  SeigniorMount- 
thea^,  for  that  the  acculbniable  rent  is  not  referved,  feeing  part  J!^?'*^^**** 
was  notaccuftomably  letten,  and  the  rent  iflueth  out  of  the  wholfe.  ^'- 
Fourthly,  if  tenant  in  taile  let  part  of  the  land  accuftomably  letten, 
and  referve  a  rent;?ro  rata,  or  more,  this  is  j^ood,  for  that  is  in  ilib- 
(lancc  the  accuftomable  rent.     Fiftly,  if  two  coparceners  be  tenants 
h}  taile  of  twenty  acres  every  one  of  equal!  value,  and  accufromably  l^^^j  Mount- 
letten,  and  they  make  partition,  fo  as  each  have  ten  acres,  tht^  joye's  cafe  nU 
may  make  leafes  of  their  feverall  parts  each  of  them,  referving  the  fupra. 
halfe  of  the  accullomable  rent.     Sixtly,  if  the  accuftomable  rent  (Cro.  Cha.  16, 
bad  beene  payable  at  four  daies  or  feails  of  the  yeare,  yet  if  it  be  17,) 
feferved  yearejy  payable  at  one  feaft,  it  is  fuiFicient,  for  the  worHs 
of  the  ftatute  be,  rcferved  yearely. 

Ninthly,  nor  to  any  leafe  to  be  made  without  impeachment  of  Deane  aAd 
waft.  Thcretbre  if  a  leafe  be  made  for  life,  the  remainder  for  life,  Chapter  of 
&'c.  this  is  not  warranted  by  the  ftatute,  becaufe  it  is  difpuniftiable  ^?''*^^*"'* 


cafe  ubi  fupra* 


of  wafte.     But  if  a  leafe  be  made  to  one  during  three  lives,  this  is 
good,  for  the  occupant,  if  any  happen,  <hall  be  pun iftied  for  wafte  Deane  and    " 
(6).  The  words  of  the  ftatute  be  (feifed  in  the  right  of  hfs  church),  Chapter  of  ^ 

epifcopat^Sj  a  deahe  of  his  fple  polTeft-  Worcelter's    ^ 


cafe-'  ubi  faprs. 


yet  a  bilhop  that  is  feifed^z/rc 

nons  injiLre  decanatus,  an  archdeacotl  injure  archidiaconaMSf  a 
prebendary  -and  the  like  a.re  within  the  ftatute,  for  every  of  tfiem       .. 
generally  is  feifed  inji/re  ecclefios  (7).  "  :  . 

But  a  parfon  and  vicar  are  excepted  out  of  the  ftatute  of  32  H.  S.  5!E.  6.  1  Maft 
and  therefore,  if  either  of  them  make  a  ieafe  ftftr  three  live^,  &c.  'of  tit,  L^afea. 
lands  accuftoraably  letten,  referving  the  accuftomed  rent,  it  muft  be  f^'f^^Q.  x 
alio  confirmed  by  the  patron  and  ordinary,  becaufe  it  is  excepted  (*^»F^- *'*•>- 
out  of  32  ft.  8.  (8),  and  liot  reftraiwd  by  the  Statutes'  of  primo  <«• 


U)  [See  liofe  ^6a] 


.5)  6.  Hfp-  37.  T.  3  Jac.  Crook  n.  6. 
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.(6)  [See  Notezfii.J 
<.7)  tS(?e  Note  262.J 
<8)  ^^t€  Notf  i^j.J 
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15  Eliz.    And  vhat  hath  bcencTaid.  concerning  ft  Icale  ibr  thrtfe 
lives,  doth  hold  for  a  Ical'c  for  one  and  twenty  y cares. 

Thus  much  (liall  fufBce  to  have  fpoken  of  the^  inabting  (tatute  of 
3'2  H,  8.  the  betier  to  inable  the  reader  to  underfland  both  and  this 
that  which  followes.  Now  to  Ipeake  fomewhat  of  the  difabling  lla- 
tutes  of  1  Eliz.  and  1-3  Eiiz,  (9),  the  words  of  the  exception  out 
of  ihe.reftraint  and  difaliility  of  1  JS/ir.  are,  other  than  Jar  the  terme 
of  twenty  oneytares,  or  three  iivesy  from  fuch  time  as  anyjuch  grant 
or  aj'urancejhall  be  given,  wherevpon  the  old  and  accifjtomed yearely 
rent,  or  morejhall  be  referred:  and  to  that  eifed  is  the  exception  in 
the  flalute  of  1 3  Eliz.  Firil,  it  is  to  be  underdood  that  neither  of 
thefe  difabling  afts,  nor  any  other,  do  in  any  fort  alter  or  change 
the  inabling  ftatute  of  3a  H.  8.  but  leaveth  it  for  a  pattern  in  many 
^  things  for  leafes  to  be  made  by  others.  Secondly,  it  is  to  beknowne, 

that  no  !eafe  made  according  to  the  exception  of  1  Eliz,  or  13  Eliz^ 
find  not  warranted  by  the  Aalute  of  32  li,  8.  if  it  be  made  by  r  -1 

(Cro.Eliz.  874.)  a>bi(hop,  or  any  folc  corporation,  but  it  muft  be  confirmed  by  L45*  ^*} 

the  deanes  and  chapters,  or  others  that  have  intereil,  as  hath  been 

(1.  And.  65.)      faid  in  the  cafe  of  the  parfon  and  vicar,  but  examples  doe  illuilrate. 

If  a  biOiop  make  a  leafe  for  2 1  yeares,  and  all  thofe  yeares  being  fpent 
faving  three  or  more,  yet  may  the  bifhop  make  a  newlcafe  to  an- 
other for  twenty  one  yeares,  to  begin  from  the  making,  according 
to  the  exception  of  the- ftatute,  but  not  a  leafe  for  life  or  lives,  "as 
hath  beene  faid;  and  this  concurrent  leafe  hath  been  rcfolved  to  be 
good  (1),  as  well  upon  the  exception  of  1  Eliz.  in   the  cafe  of  , 

(1.  Leon.  59.)     bifhops,  as  upon  13  Eliz.  {1)  which  extend  to  fpirituall  and  ecele- 

fiafticall  corporations,  aggregate  of  many,  as  deanes  anii  chapters, 
&c.  which  32  H.  8.  did  not:  but  in  the  cafe  of  the  concurrent  leafe, 
in  the  cafe  of  the  bifhop  it  mud  be'conHnned.     Alfo  the  exception 
of  1  Eliz.  and  1 3  Eliz.  doth  differ  from  the  flatute  of  32  H.  8.  for 
the  leafes  for  yeares  to  be  made  according  to  the  exceptions  of  the 
ilatutea  of  1  and  13  Eliz.  mufl  begin  from  the  making,  and  not 
from  the  day  of  the  making,  but  by  force  of  32  H.  8.  from  the 
day  of  the  making.    And  althongh  the  flatutes  of  the  firft  or  thir« 
teenth  of  Eliz,  doe  not  appoint  the  leafe  to  be  made  by  writing,  yet 
muft  it  therein  and  in  the  other  eight  properties  or  qualities  before 
mentioned  and  required  by  32  H.  8.  follow  the  patterne  thereof 
(the  concurrent  leafe  only  except).    (3)/Although  the  exception  in 
,  1  and  13  Eliz.  concerning  the  accuflomed  rent  is  more  generall  then 
that  of  32  H.  8.  and  there  is  not  any  provifion  for  leafes  made  dif- 
punifhable  of  wafte,  &c.  yet  mufl  the  patterne  of  32  //.  8.  be  fol- 
lowed: for  leafes  without  impeachment  of  wafte  made  by  luch  fpiri- 
tuall and  ecclefiafticall  perfons  are  unreafonable  and  caufes  of  dila- 
pidations. Thus  much  have  I  thought  good  to  lead  the  ftildious  rea- 
der by  the  hand,  and  to  condu6t  him  in  the  right  way,  and  to  put  all 
/  -thefe  things  together  upon  confideration  had  of  all  the  'ftatutes, 

which  otherwii'e  might  have  priand facie  feemed  to  him  a  diifufe.  and 

darke 

(9)  [SeeNpte  264.]  Ii.  Evans  and  Afcu  a^udgeJ.  T.  3  Car. 

P.  33  Eliz.. W.  14.    Soutbct's  eafe.    Hal* 
[45.8.]  MSS. 

(I)  Accordingfy  adjudged;  thwgb  thi  eon-        (2)  [See  Note  26$;] 
curri)^  leafe  nAi€u  to  commence  a  datVLindlen^  ,      (3)  H.  44  Elii.   C.  B.  n.   14.  D.  D. 
turr.  T.  21  Eliz.  Rot.  124.    Fox  and  Col-    Bifbop  of  Hereford  agmnfl  Scory.    Jdfydged 
Her.   M.  22.  23  l^iie.  C.  B.  Rot.  2409.    according^,  lAdfere.  the  land  bad  nH  Hen 
Seti  and  Zrtwjler.  H.  22  Jac.  Bi  R.  Rot.    ufikdlj  demi/ed.    Hal.  MS$. 
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mrke  labyrintli*  And  albMt  it  be  provided  by  the  faid  a^ls  of  t  and 
13  £/i7.  that  all  grants,  &c.  leafes,  &c.  made,  &c.  (other  than  leafes 
•Ibi  three  lives,  or  one  and  twenty  yeares  according  to  thofe  ads) 
ihoald  be  utterly  voyd  and  of  none  efled,  to  all  intents,  <;on(lruc- 
tions,  and  purpofes,  yet  grants,  or  leafes,  &c.  not  Warranted  by 
thofe  ads  are  not  voyd,  but  good'againll  theleflbr,  if  it  be  a  fole  ^^  ^^  ^g  _ 
corporation :  or  fo  long  as  the  deane  or  other  head  of  the  corpora^  ijnooinf  Coi- 
tion remaine,  if  it  be  a  corporation  aggregate  of  many  (4):  lor  the  ledge  carc,p.59. 
llatute  was  made  in  benefit  of  tht  fucceflbr  (5).    But  let  us  now  re-  Eii^*  inter  Huo^ 
tume  to  our  author.  '   and  Smgletoa 

ibidem. 

*^  Home  kfa/*     Here  Littleton  putteth  this  cafe  where  ore  (t.  fu.  Abr. 
lettelh)  &c.    It  is  therefore  necelTary  to  be  feen   what  the  law  64.) 
is  where  divers  joyne  in  a  leafe.     If  the  tenant  of  the  laud  and  Vide  Seft.  «46. 
a  ilranger  which  hath  nothing  in  the  land  joyne  in  a'  leafe  for  J V^i*4^'^ 
yeares  by  deed  indented  of  one  and  the  felf-fame  land,  this  is  the  27  g.  ^  ig. 
leafe  of  the  tenant  onely,  and   the  confirmation   of  the  ilranger^ 
and  yet  the  leafe  as  to  the  (Iranger  workes  by  conclufion  (()). 

If  two  feverall  tenants  of  feverall  lands  joyne  in  a  leafe  for  yeares 

by  deed  indented,  thefe  be  feverall  leafes,  and  feverall  confirma^ 

tions  of  each  of  them,  from  whoip  no  interefl  paflelh,  and  worke 

sot  by  way  of  conclufion  in  any  fort,  becaufe  feverall  iuterefts  pafie  (1.  Ro.  Abr. 

from  them  (7),    B.  tenant  for  life  of  C,  and  he  in  the  remainder  or  877.    Mo.7f. 

reverfion  in  fee,  having  feverall  ^(lates  in  the  one  and  the  fame  i*  ^v^yof' 

land,  joyne  in  a  leafe  for  yeares  by  deed  indented,  this  deroife  (hall  g,  Qq^  j^, 

worke  in  this  fort:  during  the  life  of  C.  it  is  the  leafe  of  B,  and  Trepou'i  cde. 

confirmation  of  him  in  the  reverfion  or  remainder,  and  after  the  d«-  Doc  PL  93.^ 

ceafe  of  C.  it  is  the  leafe  of  him  in  the  reverfion  or  remainder,  and 

the  confirmation  of  B.;  for  feeing  the  leafors  have  feverall  efiatcs, 

the  law  fhall  conftnie  the  leafe  to  move  out  of  both  their  edates  re- 

fpedively,  and  every  one  to  let  that  wliich  he  lawfully  may  let,  and 

not  to  be  the  leafe  onely  of  tenant  for  life,  and  the  confirmation  of 

him  in  the  remainder  or  reverfion,  neither  is  there  any  conclufion 

in  this  cafe,  as  (hall  be  faid  hereafter.    Tenant  for.  life  and  he  in  the 

lemainder  in  fee  m^ide  a  leafe  for  yeares  bv  deed  indented,  the  lef- 

fee  was  ejedied,  and  brought  an  ejeBione  Jirmtty  and  declared  upon  a 

demife  made  by  tenant  for  life  and  him  in  remainder,  and  upon  not 

guilty  pleaded,  this  fpeciall  matter  was  found,  and  that  tenant  for 

.  Uf«  was  living,  and  it  was  adjudged  [a]  againfi  the  pi',  for  during  [«]  jr  H.a. 

the  life  of  the  tenant(as  hath  been  faid)  it  is  the  leafe  of  the  tenant  for  f'  13.  a. 

life,  and  therefore  during  his  life  he  ought  to  have  declared  of  a  leafe  ^^J^*/;^^** 

made  by  him,  and  after  his  deceafe  he  ought  to  declare  of  a  lisafe  \  Co'^Ve 

made  by  him  in  remainder  (8).     [6]  And  the  deed  indented  could  Bredon*i  cafe. 

be  nd  efioppel  in  this  cafe,  becaufe  there  pa(red  an  interefl  from  them  ^Poft.  .sos.  h.y 

^  both.     And  whenfoever  any  interefi  pafieth  from  the  party,  there  \M  Mich.  36. 

can  be  no  efioppel  againd  him,  and  [c]  fo  it  was  adjudged.    Hereby  Jf^l??'****^ 

you  (hall  underllandyour  bookesthe  better  which  treat  of  thofe  mat-  Bench?^id« 

ters,  Mich.  6.  & 
7  Elie. 
Pyer  234,  e3&  fc]  Hill.  44  £liz.  Eot.  1459  in  Conirouni  Banco  Inter  BUice  &  Cowne. 

(4)  [See  Note  266.]  coniprifes  a  molt  copious  and  excellent 

(5)  Sec  further  as  to  leafes  by  tenants    trcatife  o'n  a  very  difficult  and  exteniive 
]j^  tail,  hu/band  and  wife,  and  ecclefiaftical    fubje£t. 

perfons,   in  Vin.  Abr.  tit.  Bjtaies  and  tit.  (6)  2  H.  c.  7.  by  AJbi,     Hal.  M$§.' 

CottfirmiUiM,  and  New  ,  Abr.  tit.   Leafis^  (7)  [See  Nete  267. )  •  ' 

whicii  title  m  the  Ijittcr  book  ie  generally  (8).  Intratur  H.  34  Eliz.  Rot.  7a.  King 

attributed  to  lord  chiefbaron(iilbcrt,  and  amt  Be/ry.^li^.MSS,      ' 
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tMr«9  and  acoordiagly  it  was  lutjudgcd  that  where  tenant  in  tail^ 
and  be  im  the  remainder  in  fee  joyned  in  a  grant  of  a  rent  ch^rg(^ 
by  deed  ia  fee,  and  aiier  tenant  in  taile  died  without  ilTue,  the 
grantee  diilrained  and  avowed  bv  force  of  a  graunt  from  him  in  the 
remainder,  and  upon  noa  concejiit^  the  jury  found  the  fpeciall  mat» 
ter,  and  it  was  adjudged  for  the  avowant  ^  for  every  one  granted 
according  to  his  ellale  and  intereA. 

Leafea  for  live3  or  yeares  are  of  Uiree  natures:   fome  be  good  ip 
law;  fome  be  voydable  by  entry,  aiwi  fome  voyd  without  eu-  r  .  j.    i    -» 
try.  Of  fuch  as  be  good  in  law,  fome  be  good  at  the  common  ^^^'  .    'J 
'    law  as  made  by  tenant  in  fee,  whereof  Littleton  here  pultcth  his 
(5.  Cob  6i.  b.)     cafe:  fome  by  aA  of  parliament ;  as  tenant  in  taile,  a  bifhop  feifed 

in  fee  in  the  right  of  his  church  alone  without  his  chapter,  a  man 
ieiCed  in  fee  fimple  Or  fee  taile  in  the  right  of  hi$  wife  together  with 
his  wife  (as  hath  beene  faid)  may  by  deed  indented  make  Icafcs  for 
ill  yeares  or  three  lives  in  fuch  manner  and  forme  as  hath  been 
M^JH.  8.  faidandby  the  llatute  [d]  is  lirailod,  all  which  were  voydable  by 
c»p.  9o.  ^^^  common. law  when  Littleton  wrote,  and  now  are  made  good  by 

parliament. 

An  infant  feifed  o(  land  holden  in  focage,  may  by  cuflomc  make 
a  leafe  at  his  age  of  1 5  yeares,  and  iliall  binde  him,  which  leafe  was 
voydable  by  thje  common  law ;  (i)  vovdable,  fome  by  the  common 
law,  al'ter  the  death  of  the  leafor,  as  of  tenant  in  taile,  a  bifhop,  &c. 
(?low.  964.  b.     or  after. the  death  of  the  hufband  (intended  of  leafes  not  warranted 
Cn.  Ja.  173.)     by  the  faid  ftatute  of  3^  if.  8.) ;  fome  voydable  by  act  of  parlia- 
ment, as  by  H  bidiop  though  it  be  confirmed  by  deane  and  chapter, 
if  it  be  not  warranted  by  the  iUtute  of  32  H,  8.  and  fo  of  a  deane 
and  chapter  after  the  death  of  the  deane ;  Come  voydable  at  time;3 
by  the  lelTor  himfelfe  or  his  heiree,  as  by  an  infant  and  the  like. 
Some  voyde  infuturo,  and  fome  voydc  ia  prct/enti,     Infuturo^  as  ii 
a  tenant  in  taile  make  a  leafe  lor  yeares  and  die  without  ifTuc,  it  is 
[e]  35  H.  8.'       voide^  as  to  them  in  reverfjon  or  remainder,  though  it  be  made  [e] 
£icr.  3.  Co.  59,  according  to  the  faid  ilatute.     If  a  prebend,  parfon  or  vicar  make  a 
Silcdee  cafe?*  ^®*^*  forycarcs,  it  is  veide  by  death,  if  it  be  not  according  to  the 
Kant's  cafe        fiatutes.    OtherwiXie  it  is  of  a  leufe  for  life,  for  that  is  voidable,  ^ 
Touched.  Jic  deJimUibus^ 

(1  Ro.  Abr.  Some  voide  in  praftnti ;  as  if  one  make  a  leafe  ibr  fo  many  yeares 

^"^'^  .  as  he  ihall  live,  this  is  voide  in  prafenti  for  the  inpertainty.     Ed^fic 

injindiilms,  whereof  Littleton  himiielfe  will  teach  you  n^^t  and  iu^^ 
mediately,  and  X  know  you  would  now  gladly  bearc  him. 

PI.  Com.  "  ^^^  termed  Fro  tcrmino.  Termmus  in  the  underilaudix^  of  the 

Wroicfl.'i98.  law  doth  not  onely  figni^e  the  limits  and  limitation  of  time,  buta.lfo 
SS  H.  8.  tit.  •  the  eftate  and  intereft  that  pafTeth  ibr  that  time.  As  if  a  man  make 
^xpofition  dea  ^  Itgiie  for  twenty  one  yeares,  and  after  make  a  leafe  to  begin  d 
8.^  145  in  *^  ^^  cxpiratiotte  prtEcUcti  ttrtnini  91  anuorum  dimij',  and  after  the 
Davenport's  ^^  ^^^  ^^  furrendred,  yet  the  fecond  leafe  (hall  begin  prefeutly  \ 
cafe.  hnt  if  it  had  beene  to  begin  p(tft  Jinem  et  expirationem  prcedi^  21 

(5.  Co.r.  annoruMy  in  that  cafe  although  the  firft  terme  bad  beene  furren- 

lR"Ab*849*'i  ^^^»  y®*  the  fecond  leafe  (Iwuld  not  begin  till  after  the  6 1  yeares 
r/T^i.  Co.  154.  ^®  ended  by  effluxion  of  time ;  and  fo  note  the  diverfitie  betweeno 
in  the  kea«r  of  the  terme  for  21  yeares,  and  ai  yeares  j  and  [f\  herewith  agreeth 

Chedington's       the  lord  Pff^^^'s  cafe. 

f*i*V*ri  c  A  •  W  Words  to  make  a  leafe  be,  demife,  grant,  to  fearme  let,  be- 
L||    wc  ^e«.    ^j^^ .  ^j  whatfoever  word  amounteth  to  a  grant  may  ferve  to  make 

a  leaie, 
(]}  [See  Note  268] 
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» leafe.     In  the  king's  cafe  [h]  tkis  word  dmnrtiiio  doth  atDoant  V^l  Hegifier 
fometime  to  a  grant,  as  when  he  faith  Commijmns  W.  de  B.  qfficuuft  ^'  ^-  ^-  *70*«« 
JenefcAal/to!,  fyc.  quemdiu  nvhis  phcverit^  a»d  by  that  word  aIA>  h» 
may  make  a  leafe :  and  [t]  therefore  d/orthri  a  common  perfon  by  [i]  8  H.  6/34. 
that  word  may  doe  the  fame. 

"  De  certaine  amj'    For  regularly  in  every  leafe  for  yeares  th« 
terme  muft  have  a  certaine  beginning  and  a  certaine  end ;  and  here* 
with  [k]  agneeth  Bradon,  tcrmmus  annorwn  certus  debet  ejfe  et  detet'^  [fc]  14  H.  6. 14^ 
'     minatus.  And  Ldtileton  is  here  to  betmderftood,  iirll,  that  the  yeares  3.  Mar.  leafei 
muft  be  certaine  when  the  leafe  is  to  take  effed  in  intereft  or.pofleC-  ?'\^^'  ^'  ^^' 
fion.     For  before  it  takes  effed  in  poOeiTion  or  intereft,  it  may  de-  Jind  j^aier^*^ 
pend  upon  an  incertainty,  vix.  upoq  a  poflible  contibgent  before  it  cafe.  Pi.  Com. 
begin  in  polielfion  or  in te reft,  or  upon  a  limitation  or  condition  fuh-  S7d.  and 
jTequeat.     Secoiidly,  albeit  there  appeare  no  certainty  of  yeares  in  Weren't  cafe, 
the  leafe,  yet  if  by  reference  to  a  certainty  it  may  be  made  certaine  v**^' 
Hfufficeth,  Quia  id  cerium  e^  quod  certum  rtddi  potejt.  For  example  21  k,  7.  38. 
of  thefiif^.     If  i^.  feifed  of  lands  in  fee  grant  .to  B.  that  when  B.  Vid.  iecafed^ 
payes  to  A,  xjt.  Shillings,  that  from  thenceforth  he  /hall  have  and  eveiqae  de 
occupie  the  land  for  21  yeares,  and  after  B,  payes  the  xx.  (hillings,  ^^r^'%A^  •« 
this  is  a  good  leafe  for  ai  yeares  from  thenceforth.     F4>r  the  fecond^  Brad!  ^  2 
if  A,,  leafeth  his  laud  to  B.  for  fo  many  yeares  as  B.  hath  in  the  cap.  9.  Via.  i« 
mannor  of  Daie%  and  B.  hath  then  a  terme  in  the  mannor  of  DaU  Co.  155, 156. 
for  10  yeares,  this  is  a  good  leafe  by  A.  to  S.  of  the  land  of  .^.  for  Rcdorde 
10  yeares.     If  the  parfon  of  D.  make  a  leafe  of  his  glebe  for  fo  Cijedington'* 
XQany  yeares  as  be  (ball  be  parfon  there,  this  cannot  be  made  cer-^  (i.  Ro.  k\nt 
taine  by  any  meanes,  for  nothing  is  more  uncertaine  then  the  time  848,  849.) 
of  deatii,  Temmus  titde  ^  tncertus^  et  Itdt  nihil  cettiiujit  mortem  Bra^  Ub.  2. 
niMl  tamen  incertius  ejt  hard  mortis  (2).     But  if  he  make  a  leaie  for  cnp.  9.    So  re- 
three  yeares,  and  fo  bom  three  yeares  to  three  yeares,  fo  long  as  he  (^Wed  HIIL  36 
fiiall  be  parfon,  this  is  a  good  leafe  for  6  yeares,  if  he  continue  par*  l^^''*  ^'  ^^' 
fon  fo  long,  firft  for  three  yeares,  and  after  that  for  three  yeares;  *"^°**»*»^ 
and  for  the  refidoe  uncertaine  (3). 

If  a  man  maketh  a  leafe  to  I.  S.  for  fo  many  yeares  as  /.  AT.  fiiall 
same,  this  at  the  begiaoing  is  ubcert^e ;  but  when  /.  N,  hath 
naEied  the  yeares,  then  it  is  a  good  leafe  for  fo  many  yeares. 

A  man  maketh  a  leafe  for  2 1  yeares  if  /.  S,  live  fo  long ;  this  is  a  Fl.  Cdm.  Sij 
good  leafe  for  yeares,  and  yet  iscertune  in  incertainty,  for  the  liife  "'d  Folier's 
ti^J.  S.  is  incertaine.     See  many  excellent  cafes  concerning  this  ^^^^'  ^^^' 
matter  put  in  the  faid  cafe  of  the  biihop  of  Bath  and  Wells,    By  the  &  cap.  5. 
ancient  law  of  England  for  many  refpeds  a  man  could  not  have  fe6l.  1. 
^  £-       -1  made  a  leafe  above  40  yeares  at  the  moil,  for  theii  it  was 
1^40*  a. J  ^^^  ^^^^  y^  j^j^  leafes  many  were  prejudiced,  and  many 

times  men  diiherited,  but  that  ancient  law  is  antiquated  (1). 

In  the  eye  of  the  law  any  eflate  for  life  being,  as  Littleton  hath 
iaid,  an  elVate  of  freehold,  againfl  whom  a  praecipe  quhd  reddat 
doth  lyCf  is  an  higher  and  greater  ellate  thoin  a  leafe  for  yeai-es, 
though  it  be  for  a  thoufand  dr  more,  which  never  are  without  fui- 
pTcion  of  fratid  ;  and  they  were  the  lefie  valuiable,  for  that  at  the 
pommon  law  they  were  fubjed  unto,  and  under  the  power  of  the 
tenant  of  the  freehold,  tlie  learning  wliereof  flandetli  thus,  and  is 
worthy  to  be  knowne.  When  Lt^^^e^u  wrote,  if  a  man  had, made  a 
}eafe  for  yeares  by  writing,  and  he  that  had  the  freehold  had  fni^ 

fered 

(2)  (See  Note  269.J  £46.  a.] 

(3)  [See  Not*  .%70.1  (0  [See  Note  2ju1 
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liib.  1 .    Cap.  7.      Of  Tenant  for'yeares.  Se^.  ^55. 

lered  himfelfe  to  be  impleaded  in  a  real!  adion  by  callufioo  to  har 
the  leflee  of  his  terme,  and  made  default,  &c.  the  Aafealft-oif  Gl^wf 
gave  the  leflee  ibr  yeares  fome  remedy  by  way.  of  recfiii>t,  aadjk 
triall  whether  the  demandant  did  move  the  plea  by  good  right  <jr 
collufion  ;  and  if  it  were  found  by  collation,  then  the  termar  ihpuld 
enjoy  his  tearme,  and  tlie  execution  of  the  judgement  fliould  ftj)^ 
nntill  after  the  tearme  ended  (2).  Eat  this  flatute  extended  not  to.  5 
cafes.  Firft,  if  the  leafe  were  without  writing,  for  the  words  of  this 
aft  are,  (fo  that  the  termor  may  have  recovery  by  writ  of  covenant.) 
9.  It  extended  not  but  to  a  recovery  by  default  (3).  3.  The  ter- 
mor could  not  be  relieved  by  this  ilatute,  unleife  he  knew  of  the  re- 
covery, and  were  received,  &c.  4.  By  the  better  opinion  of  booke$, 
it  extended  ftotto  tenants  by  I'tatute  merchant,  (latute  (Idple,  or  elegit. 
5.  Not  to  gardian.  [/]  But  now  the  fiatute  of  ai  jtf.  8.  doth  give 
remedy  in  all  (he  faid  cafes  faving  the  cafe  of  the  gardian,  and 
giveth  them  power  to  falfifie  all  manner  of  recoveries  had  againft 
the  tenants  of  the  freehold  upon  fained  and  untrue  titles,  ^c.  Now 
the  [m]  Aatute  laith,  that  it  was  a  doubt  before  that  ftatute  whether 
a  termor  for  yeares  might  falfiiie  or  no :  but  yet  it  feemeth  by  the 
better  opinion  of  books  in  fo  great  variety,  that  he  having  but  a 
chattell,  was  not  able  by  the  common  law  to  falfifie  a  coveuous  re- 
covery of  the  freehold,  becaufe  he  could  not  have  the  thing  that 
was  recovered  (4).  [»]  And  Thirning  and  Htmkford  doe  hold  that 
agai^dian  is  not  within  the  (latute  ot  Glove' 

If  two  cophr<;euer8  be,  and  one  of  them  let  her  part  to  another 
for  yeares,  and  after  upon  a  writ  of  partition  brought  againfl  the 
leflbr  too  little  is  allotted  to  the  lelfor,  it  is  holden  by  fome  that  the. 
leflee  cannot  avoid  it,  for  that  it  is  made  by  the  oath  of  men,  and 
judgement  is  thereupon  given  that  the  partition  fhall  renmine  firme 
and  (lable.  But  if  there  be  two  coparceners  of  three  acres. of  land, 
every  one  of  equal  value,  and  die  one  coparcener  lelteth  her  part» 
and  after  make  partition,  and  one  acre  is  allotted  onely  to  the  lef* 
for,  the  leHee  is  not  bound  hereby,  but  he  may  enter  and  take  tfaar 
profits  of  another  half  acre,  for  that  of  right  belongs  unto  him 
(5).  Thus  much- have  I  thought  good  to  iet  downe,  for  it  fufliceth 
not  to  know  what  the  law  is  in  theie  cafes,  unlefie  heunderllaod  the 
reafon  and  caufe  thereof. 

And  albeit  (as  hath  beene  feud)  a  leafe  for  yeares  mud  have  a  cer* 
taine  beginning,  and  a  certaine  end,  yet  the  continuance  thereof 
may  be  incertaine,  for  the  fame  may  ceafe  and  revive  againe  in 
divers  eafes  (6).  As,  if  tenant  in  taile  make  a  leafe  for  yeares  re- 
ferving  xx.^fhillings,  and  after  take  a  wife  and  dye  without  ilTue, 
now  as  to  him  in  the  reverfion  the  leafe  is  meerly  void :  but  if  he 
indow  the  wife  of  tenant  in  taile  of  the  land,  (as  (he  may  be  though 
the  eflate  taile  be  determined)  now  is  the  leafe  as  to  the  tenant  in 
dower  (who  is  in  of  the  (late  of  her  hulband)  [a]  revived  againe  as 
againft  her,  for  as  to  her  the  eftate  taile  continueth,  for  (lie  (hall  be 
attendant  for  the  third  part  of  the  rent  fervices,  and  yet  they  were 
extin^  by  adi  in  law,  So  it  is  if  tenant  ip  taile  make  a  le^fe  for  yeares 
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lib;  1 .  Of  Tenant  for  ytiftres.  Sed.  &a. 

mifltpra^  ttd  dyalli  wxtliout  ifTue,  bis  wifeeofeiat  wHh  afenne,  he  in 
tfad  rev€rfion  •at«r,  agatnft  him  the  kale  is  void,  but  after  the  Ibune 
b#  bOroe  Uie  lealb  is  good,  if  it  be  made  according  to  the  \lt\  Cla-  [fr]  33  H.  8. 
late-9  and  otherwife  is  voyiiable.  ^  ca.  Stt. 

-  The  kin^  made  a  gift,  in  taile  of  the  mannor  of  EqlifarUigh  in 
Kentf  t((  ^ .  to  hold  by  knights  fervice ;  IV.  made  a  kale  to  A,  for 
thirty^tilLe  yearn,  referviqg  thirteene  pound  rent ;  IV.  died,  his 
Ibnne  and  heire  of  full  age.  All  this  was  found  by  ofiice.  As  to 
the  king  this  leafe  is  not  of  force,  for  he  (hall  have  his  prtmtr/eifinf 
as  of  lauds  in  pofiefiion,  bat  after  livery,  the  lellee  may  enter ;  and  /^  ^  m^^  . 
if  the  ifltie  in  taile  accept  the  rent,  the.leafe  fhall  binde  him,  for  84s.)  • 

the  king's  primer  fhfin  (hall  not  take  away  the  election  of  tlie  iffue  [cl  Pafcb.  2.  Ac 
in  taile,  for  it  may  be  that  the  rent  was  better  than  the  land:  [c]  ?•  ^\^,  ^^'^ 
and  fo  it  was  adjudged  in  Aicten*^  cafe,  as  I  had  it  of  the  report  of  |fon"of /7"fon 
mailer  Edmmd  Pioudcn^  a  grave  and  learned  apprentice  of  law.        iiuhcExch^ucc 
If  tenant  in  fee  take  wife,  and  make  a  leafe  fur  yeares,  and  dieth,  againft  AuUen. 
the  wife  is  endowed,  ihe  fhall  avoid  the  leafe,  but  after  her  decede  ^'^^'  ^'uiu 
the  leafc  (hall  be  in  force  againe.     But  if  the  patron  grant  the  next  pf^*?'^?"  -  f V 
avoydance,  and  after  parfon,  }mtron,  and  ordinary,  before  the  lla-  ^3  Eliss.t4/io! 
tute,  [d]  had  made  a  leafe  of  the  glebe  for  yeares,  and  after  the  [rf]  6  e.  4i.    . 
parfon  dieth,  and  the  grantee  of  the  next  avoydance  had  prefented  Dtcr  7'2. 
H  clerke  to  the  church,  who  is  admitted,  infdtuted,  and  inducted,  (^^-  Car.552.) 
and  dieth  within  the  terme ;  the  patron  prefents  a  new  clerke,  J^  ^3  *** 
and  he  is  admitted,  inftituted,  and  induced,  albeit  he  commeth  g.  r.^' ^. 
•  in  under    the  patron  that  was  party  to  the  leafe,  yet  becauie  9  H.  6.  SjC 
'  the  laft  incumbent,  who  had  the  whole  Aate  in  him,  avoyded  (Hob.  7.) 
the  leaje,  it  fliall  not  revive  againe,  no  more  than  if  a  feme 
covert  levy  a  fine  alone,  if  the  huA)and  enter  and  avoyd  the  fme, 
and  dye,  the  whole  efiate  is  fo  avoyded  as  it  ihall  not  binde  the  (Hob.  ?2>. 
wife  after  his  death  (7).  10.  Co.  43.) 

r-  £•    ^  -I      If  a  woman  be  endowed  of  an  advowfoa  which  is  appro-  2  E.  s.  8. 

[4v»  O.J  priated,  and  (lie  prefent,  and  her  incumbent  is  admitted,  per  Scroops  / 
^inilitnted,  and  indued,  albeit  the  incumbent  die,  yet  is  the  ap-  (^-R^-Mr. -. 
propriatiou  wholly  diflblved,  becaufe  the  incumbent,  which  came  *      '     ^'^    ; 
in  by  prefentation,  had  the  whole  flate  in  him ;  and  fo  it  was  ad- 
judged, as  the  cafe  is  to  be  intended  (1).      ' 

Tenant  in  taile  make  a  leafe  for  forty  yeares,  referving  a  rent,  PI.  Com.4S7.  a. 
to  commence  ten  yeares  after >  tenant  in  taile  dye;  the  ilUip  enter  (1.  Ho.  Ahr.  . 
and  enfeoflfe/^.;  ten*  yeares  expire,  the  leflee  enter  r  if  ^.accept  831.842,843. 
the  rent,  the  leafe  is  good,  for  he  Ihall  have  the  fame  election  that  J^^'?'  ***^* 
the  iffue  in  taile  had,  either  to  make  it  good,  or  to  avoid  it,  fo  as        ^    .    , 
it  could  not  be  precifely  affiimed,  whether  by  the  entry  of  the  ilTuc  « 
this  executory  leafe  was  avoided,  but  it  dependeth  incertainly  upon 
the  will  of  the  feoflfee  (2).     But  now    1   know  you  are  delirofts  to 
heare  Litileton,  who  is  fpeaking  to  you. 

"  Et  pliant  h  lej/ke  enter  perforce  del  leafc,  donques  il  tfi  tenant  pur  (o.T^o.AKr-i*^. 
terme  des  am!*  And  true  it  is,  that  to  many  purpofcs.he  is  not  te-  Cro.  Car.  ii4r. 
narit  for  yeares  until  he  enter :  as  a  releaie  made  to  him  is  -not  ^ood  ^0.} 
to  him  to  increafe  his  edate,  before  entry;  but  he  Vn ay  rcleafe  the 
^    rent  referved  before  entry,  in  refpe^l  of  the  privity.     Neither  can  v.  Sc£t.  45^ 
«thelefloc  grant  away  the  reverfion  by  the  name  of  the  rcveifion,  4^6. 

before 


(7)    Adjudged   mccordhgfy    Cro*   Cha,  [4R.  b.] 

Pltnvdenv.OUfordsSi.    But  in  HiU.    10  (i)  fSee  Note 275] 

F.liz.  C.  B.  K.  238.  a^udged  that  lie  leafe  (2)  [Sec  Note  ^70.1 
re'wied,  Poljdore  f^er^il't  cafe.    Hal.  MS8, ' 
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before  entrj.  Vide  Sed.  567.  But  the  lelfee  before  entry  hatb  on 
intereft,  interejh  termini^  grantable  to  another.  Vide  ie6t,  319. 
And  albeit  the  leffor  dyt  before  the  lelfee  enters,  yet  the  lefl^  niay 
^nter  into  the  lands,  as  our  author  hinafelfe  holdeth  in  this  Chapter. 
And  fo  if  the  leiTee  dyeth  before  he  entred,  jet  his  executors  or  ad- 
miniftrators  may  enter,  becaufe  he  prefently  by  the  leafe  hath  an 
interfft  in  him :  and  if  it  be  made  ta  twe,  and  one  dye  before  entiy^ 
his  intereft  (hall  furvive.     Vide  Sed.  a8 1 . 

He  that  hath  a  leafe  for  yeares,  hath  it  either  in  his  owne  right, 
mhenoi  IMileton  hath  here  fpoken,  or  in  another's  right,  and  that 
in  divers  manners;  ai  a  man  nmy  have  a  terme  for  yeares  in  the 
right  of  his  ivife,  whereof  the  hufband  hath  power  to  difpofe  at  any 
time  during  his  life,  and  if  hefurviveth  his  wife,  the  law  doth  give 
the  leafe  to- him.  But  if  he  make  no  difpofition  thereof,  and  his 
wife  furvive  him,  it  remaineth  with  the  wife:  but  of  this  in  another 
place  more  fully. 

If  a  man  be  poffeifed  of  a  terme  of  forty  yeares  in  the  right  of  hts 
wife,  and  maketh  a  leafe  for  twenty  yeares,  referving  a  rent,  and 
die,  the  wife  fhall  have  the  relidue  of  the  terme,  but  the  executors 
of  the  hufband  (hall  have  the  rent,  for  it  was  not  incident  to  the  re- 
verfion,  for  that  the  wife  was  not  party  to  the  leafe  (3).  So  iiote^ 
a  difpofition  of  part  of  the  terme  is  no  difpofition  of  the  whole. 
Bot  if  the  hufband  grant  the  whole  termo,  upjui  condition  that  the 
grantee  (hall  pay  a  iumme  of  money  to  his  exei  utors,  bcc,  the  huf- 
band die,  tlie  condition  is  broken,  the  executors  enter,  this  is  a 
difpofition  of  the  tei-me,  and  the  wife  is  barred  thereof,  for  the 
whole  intereft  was  pafled  away  (4). 

If  a  leafe  be  made  to  a  baron  and  feme  for  terme  of  their  lives, 
the  remainder  to  the  executors  of  the  furxivor  of  them,  the  hu(band 
grant  away  this  terme  and  dicth,  this  (hall  not  barr  the  wife,  for  that 
the  wife  had  hut  a  pofTihility,  aiiH  no  intereft. 

If  the  hufband  and  wife  be  /Mo(?lcd  of  a  terme  in  the  right  of  his 
wife,  and  the  hufl>and  bring  an  ijectionejir'mtjt  in  his  owne. name  (5), 
and  have  judgement  to  recover,  this  is  an  alteration  of  the  terme, 
and  vefteth  it  in  the  hufband  ((1) 

If  a  leafe  for  yeares  be  made  to  a  bifl.op  and  his  fur cc (Tors,  yet  his 
executors  or  adminiftrators  ftiall  have  it  /;/  «?///*/•  (//i^/V, for  ngularly 
no  chattcll  can  goe  in  fuccefiion  in  a  cafe  of  a  fole  corporation,  no 
more  then  if  a  kale  be  made  to  a  man  and  his  licircs  it  can  goe  to 
his  heires.     But  let  us  retume  io  J Jftk-ton  (7). 

Touching  the  time  of  the  beginning;  of  a  leafe  for  yeares,  it  is  to 
be  obfer%'ed,  that  if  a  leafe  be  made  by  indenture,  bearing  date  •26 
Mali,  &c.  to  have  and  to  hold  fi)r  twenty  one  yeares,  from  the  date, 
or  from  the  day  of  the  date  (8),  it  fliall  booin  on  the  twenty  feventh 
day  of  May  (9).  If  the  leafe  brare  date  th*i  twenty  fi.xt  day  of 
Mai/y  SfC.  to  have  and  to  hold  from  the  making  hereof,  or  from 
henceforth,  it  ftiall  begin  on  the  day  on  which  it  is  delivered,  for 
the  words  of  the  indenture  are  not  of  any  efted  till  the  delivery, 
and  thorcl»y  from  the  making,  or  from  henceforth,  take  their  firft 
effedl.  But  if  it  be  «  die  conftitionis,  then  it  fliall  begin  on  the  next 
day  after  the  deliverie.    If  the  hahtndum  be  for  the  terme  of  t^Hrenty 

one 


(3)  f  See  Note  277.] 

(4)  [Sec  Note  278.] 
(c)  [^  Note  279.] 
(6)  [See  Note  280. J 


(7)  Hic>/.9.a.    Hal.MSS. 

(8)  [Sec  Note  281.] 

(9)  [Sec  Note  282.] 


I,ib.  I  •  Of  Tenant  fot  yeares. .         "  ISedL  58. 

*  otie  jearn,  ^tbott  m^&tloning  when  it  (hall  begin;  it  fliaU.  begin  -*( 

frem  the  dielivent,  for  there  the  ^ards»  take  effect,  4s  ie  aforefaid. 

If  an  indenture  ef  leafe  beare  date  which  is  void  er  in)po(libIe,>>as.  s.  Co.  3. 

the  thirtieth  day  of  Februmrie^  of  the  ferrtieth  of  Marck,  if  in  tbi^  Goddard's  caft. 
taSe  the  terme  be  limited  to  begin  fFom  the  date^  it  fhall  begin  front 

the  delivery,  as  if  there  had  been  no  date  at  all.  [a]     And  fo  it  'i%  '-^^op^"'- 

if  a  man  by  indentore  of  leafe,  either  recite  a  leafe  whieh  is  not,  or  j^^fa*  Br  ^62*' 

is  void,  or  mifrecite  a  leafe  in  point  material  1  which  is  in  ejftr^o  have  3  EI.  i)y.  19^ 

and  to  hold  from  the  ending  of  the  former  leaftf,  this  leafe  fhall  1  Mar.  Dyer 

bedn  in  courfe  of  time  from  the  deliverie  thereof  (10).  i^^- 

_    ^  .  ^  (Cro.  Car.  400. 

"  Etji  U  lefor  en  tiel  ctft  refirte  a  luy  vn  annttal  rent  far  tiel  leafe  i[  Ro.  Abrl^84»! 
•7  poet  eflkr  a  dijtreyner  fwr  It  rent,  ou  il  poet  a-^er  a&ion  de  debt  t.  Sid.  460.) 
pur  let  areragesJ' 

r  .  -        -1      "  Referve  a  luy  ttn  annual  rent,  3pc!*  Firft,  itappeareth  [b'\  m  r.  Co.  S3.    ■ 

L47*  "-J  \^f^  by  JJttleton  that  a  rent  muft  be  referved  out  of  the  But's  cafe. 

lands  or  tenements,  whereunto  the  leflbr  may  have  refort  or  recourfe  19,"  ^j  ^^'  ^^\ 

to  diftreine,  as  LUtleton  here  alfo  faith,  and  therefore  a  rent  c^m*  y^^'  ^^a  ^1^ 

not  be  referved  by  a  common  perfwi  (1)  out  of  any  ineorporcall  in-  144.  a. 

hieritance,  as  advowfons,  commons,  ofiices,  corodie,  mnldure  of  a  5-  Co.  3. 

mill,  tythes,  feyres,  markets,  liberties,*  priviledges,  fmnchifes,  and  2.Saund.303. 

the  like,  [c]  But  if  the  leafe  be  made  of  them  by  deed  (2)  for  yeares,  ^^^-  ^^^ 

it  may  be  good  by  way  of  contrail  to  have  an  adtion  of  debt,   but  Mountjov'acaib 

flifireine  the  lefibr  cannot.     Neither  fhall  it  paffe  with  the  grant  of  No^  60.) 

Ihe  rererfion,  for  that  it  is  no  rent  incident  to  the  reverfion  (3).  r  1 30  a^* 

But  if  any  rent  be  referved  in  fnch  cafe  upon  a  leafe  for  life,  it  is  k^^ 

utterly  void,  for  that  in  that  cafe  no  a^ion  of  debt  doth  lie  (4).  12.  A'ff.  20. 

But  if  a  man  demifelh  the^pvfture  or  herbage  of  his  land,  he  may  20  H.  4. 10. 

referve  a  rent,  for  that  the  thing, is  maynorable,  and  the  leflbr  may  ^  'U*^  i»2,^ 

diftreine  the  cattell  upon  the  land  (5)^:  and  fo  a  reverfion,  or  a  re-  19  j;  *' 

mainder  of  lands  or  tenements  may  be  granted  referring  a  renter  fines  is€. 

the  apparent  poflibility  that  it  may  come -in  poifeflion  (€),  and  tmy  44  £.  3.  4$. 

are  tenements  within  the  words  of  Littleton.    .  9-  AIT.  2^ 

26.  AfT.  60. 
14  E.  3.      Scir.  fac.  122.       5  E.  3.  68.       17  E.  3.   75.       11  H.  4.  40.      3  H.  6.  21.  45. 
10  H.  6,   12.      21  H.  6.  11.      5  H.  7.  39.      21  H.  7,  19.      17  E.  2.    Ex.  112.     23  El. 
T>yct  377. 

t 

[«]  It  appeafeth  by  Uitldton,  t^at  refervando  is  an  apt  word  of  [a]  40E.  3.4^. 
¥eferving  a  rent,  and  ib  is  reddendo^  folvenda,  faciendo,  intaiiettdo,  8  £.  '3.  €7. 
-dummodoy  and  the  like  (7).  |^^-  ^  ^*-  -    - 

•31.  Afl".  p.  30.    3.  AIT.  9.     26.  Aff.  6$.    32  E.  3.    Br.  291.     S  E.  4.  8.     10  El.  Vy.tre,  PL 
'Com.  «n.  Broirniug  and  Becfton's  cafe,  fo.  131,  132>  &c. 

[5]  And  note  a  diverfity between  an  exception  (which  is  ever  of  msoE.  S.12.  ' 
part  of 'the  thing  granted  and  of  a  thing  in  ejje)  for  which,  except  is,  13.  Aff.  9. 
'falrOj  prater,  and  the  like,  be  apt  words ;  and  a  refervation  which  is  58  E.  3.  1*0. 
alwaies  of  a  thing  not  in  eje,  but  oewly  created  or  referved  out  of  J  J  ^•^'  *• 

.V      34.  Au.  11', 

ine  90'E  s  i4 
'sn.'6.*45.     IOH.6.8.41.    S3  H. -6. 1.    35H.  6.  34.     ir.Afl:     14  B- 8. 1.    '44  £.3.43.* 
W.  Com.  «61. 

(10)  [See  Note  .383.]  (4)  [See  Note  287.7 

[47-  a]  (5)  Quaere,  bow  niififtM  ^  brought  in 

(1)  [Sefe  Note  284.]  ^§a/e  rf kerbmge.     17  £.3.75,    Hal.  :vlSS, 

(1)  [Sec  Note  285.1  ,     (6)  (See  Note  283.J     . 
(3)  I Sc^  Note 286.]'  (7)  (Sec  Note  289.) 


life/ 1 .    Cap.  7.      Of  T<taaat  for  jreJtrcs.        Se^.  59. 

fe]  B^iifr  li.  i.  the lud or  toiement  demifed.  [e]  P^itrit  enm  quisTini  d^t  et  fmr* 

*  ^'  Jkmper  cum  to  efi  €t  femperfutt*  [d]  But  out  of  a  gcDerall  a  part 
£y  s^  ^^  be  excepted,  ai  out  of  a  manuor^  an  acret  €X  verba  geturaH 

38  H.  6. 38.  ^^id  exdpUur^  and  not  a  part  of  a  certainty,  as  out  of  twenty 
i4H*8.j/       acrcaone, 

9t  £.  '3.  8.  It  is  further  to  be  obferred,  that  the  leflirr  cannot  refenre  to  any 

A  F^  SH*  o^ber  but  to  himfeUe,  for  UHltton  faith»  rtferve  a  U$p^  refenre  to 
34  AfT.  11.  bimfelfe.  [c]  If  two  jointenants  be»  and  they  make  a  leafe  for 
u\  5  E.  4b  4.  yeares  by  parol),  or  deed  poll,  referving  a  wnt  to  one  of  them,  this 
14  £.  S.  ihall  enure  to  them  both;  but  if  it  be  fo  referred  by  deed  indented, 

W.  289.  ic  (hall  enure  to  him  alone  by  way  of  conctufion. 

^n"^*  Sit  L^3  LUiktoH  here  is  putting  of  a  cafe,  and  not  making  a  Ieafe» 
tti^  215»  214»  ^^^  ^^^  ^^  would  not  referve  Use  rent  to  him,  but  to  him  and  jtis 
&C.10  E.4.18.  hoires,  for  otherwife  the  rent  fhall  determine  by  his  death,  if  he  die 
11  K.  &  '  within  the  terme  (8).    {g]  But  if  he  referve  a  rent  generally  with- 

«7^n^  19  ^^  Ihewing  to  whom  itihall  goe,  it  Ihall  go  to  his  beires.  If  he  re*^ 
tl  H  7.  ts.  itr9^  a  rent  to  him  and  his  al&gnes,'  yet  the  rent  fliall  determine  by 
50  H.  8*.  hisdeathybecaufe  the  refervationis  good  but  during  bis  life.   So  it  is 

Sj.  45.  if  he  referve  a  rent  to  him  and  his  executors  it  (hall  end  by  his  death, 

\jg\  Mich.  5  Ja.  hecaufe  the  heire  hath  the  reverfion,  and  the  rent  was  incident  to 
Wootton^fiT  ^®  reverfion  (g).  So  if  a  ftian  warrant  land  to  B.  and  his  alTigns, 
Edwin,  Bank  le  ^^  aiTignee  muft  vottch  during  the  life  of  S.  for  the  vrarrantie  con* 
roy.  Hil  35.  tiuues  but  only  during  the  life  of  B.  for  the  warranty  is  but  for  life, 
Ei.  Rot.  }43l.  for  want  of  words  of  inheritance.  But  if  the  warranty  be  to  £•  his 
^  ^  IT  'r  '^'^d  ^'^^^^  ^^^  ailignes,  fo  as  he  hath  an  inheritance  therein,  then  his 
Sc  B^utciiV "*****  afljgnee  (hall  vouch  after  his  deceafe.  So  if  the  rent  be  referved 
<Poft.2i5.b.  to  the  leflfor,  his  beires  and  affignes,  ib  as  it  be  incident  to  the 
t,  Iio.Abr.  4^0.  inheritance,  then  ihall  all  ^e  alSgnees  of  the  reverfiofl  enjoy  the 
IS.  Co,  S5.        fame. 

t.Ro.Ahr.74S.) 

Vtd.  for  this'  t,    ^  m  M«^..>i«  •  it* 

vord  DiOrciue,  ^  Anmud  rent.  So  it  is  if  the  rent  be  referved  every  two  or 
Sc6t.  X36^  titee  or  more  yeares  ^lo).  Of  rents  Littleton  doth  excellently  treat 

hereafter  in  his  Chapter  of  Rents,  and  therefore  in  this  place  thus 

much  ihall  iuffice. 

[fcll4H.  8.  f5.       *'  J  dijlreyner  pur  le  rentJ'    Here  it  is  necelfary  to  be  feene  of 

s  G.  e.  tit.  what  things  a  diilreffe  may  be  taken  for  a  rent,  and  how  the  diArefle 

^illreis.  (>K.^.  ought  to  be  demeaned,  ^[h]  i.  It  rolill  be  of  a  llnng  whereof  a  va- 

7  E^3^  luable  prbpertie  is  in  foaie  body^  and  therefore  dogs,  bucks,  doe#. 

Afowr.199.  (i  Oj  conies,  and  the  like  that  iXTefcrce  natures  (i<2)x:ann/i^t  be  Uif-* 

15  E.  S.  treyni:d.     2.  Although  it  be-of<  valuable  propertie,  as  a  horie,  &c. 

Arowr.  2,  yet  wlien  a  man  or  woman  is  riding  on  tim,  ,or  an  axe  in  a  man 'S 

C  ^1^  «t^^^  ^*^*^  cutting  of  wood  and  the  like,  they  are  for  that  time  privikdged 

fil%tE.4.  **^  cannot  be  diftreyned  (13)..   £2]  3^» Valuable  things  fl)all  not 

49.  b.  be.diilreiued  for  rentior  beueiit and  main tenantfj  of  trades,  which 

7  H.  7. 1.  b.  by  confequcnt  are  for  the  conuhonVcalth,  and  are  there  Uy  autho-* 

3*  1^*  *'.^'  »  rityirf  liiw ;  as  a  horfe  jn  a*  fmiUie's  fhop  ihall  not  \>e  diib-eyned  for 

D»ft^  B  ^'74  ^^  '^^"^  ifluing  out  of  the  ftiop^nor  the  horfe,  Ac.  in  the  hoftry^  nor 

(Cro.  Ei.  590.  ^  ma);erialls  in  the  weavez^s  &op  for  making  of  cloth,  nor  cloih 
Jlo^'iBJ.)  *   •    .  or 


(8)  rSee  Note  290.             ^                 '  Treat,  on  Rent*. 

(9)  [See  Note  zgi.]  (11)  [See  Note  ajt.J 
(10) -See  further  at  to  refervation  •f  (la)  [Sec  Note  293. J 

xcnt,  Via.  Abr,  title  Rtfervation^  and  Cilb.  (13}  [See  Note  ^^94.] 


or  jVMCOitnti  in  Jl  tay W#  ibop  (i4>,  nor  ftuckp  of  cojii&  ot  iii0«]e  iti    , 
A,mil^  aor  in  a  mar\«ty  nor  any  ttanfl  (iiftra.yi>ed  tor  damagey^oA^ 
w  it  15  in  cuftody  of  law,  .and  the  like,    . 

W  4*  Moi^g  ilttU  be  diilrayiied  ibr  renty  that  cannot  be  rcn-  []b]  18  E.  5. 4.t* 
^ea  againe  in  as  good  {)ligbt  as  it  wa«  at  the  time  of  the  didreflle  ii  U.  r.  14.  tu 
taken  (15);  as  (heaves  or  Aiockes  of  come  or  the  like  canuot  be  <i  H.7. 39.  b* 
diftrayA^^  for  rent  (i^»  Jbut  for  damage/^|^^  they  may  be  dif*  I H  4^1^'  ^' 
treyi^d  4i7)»  But  ch^i*etts  or  cart^  with  Qoni%  may  be  diiheyned  (i.  ko.  Abr. 
for  rent,  for  they  may  be  fafely  refiored.  6^7.) 

(/]  5.  Beads  belonging  to^  the  glow  (i8)>  averia  caruccff  /hall  [qokcbsmS^ 
not  be  diilreyned  (which  is  the  ancient  common  law  of  £fi^/aiu;{,  for  89.  Bra.  lib.  c 
no  man  (hall  be  didreined  by  the  utenQls  or  inftruments  of  his  tr^e  ^'  317.  \. 

or  profeOlion,  as  the  axe  of  the  carpenteri  or  the  bookes  of  a  fdiol-  ^'  ^'^  ^  ** 
r47    b  1  ^^^^  ^^ii«  goods  or  other  beafts,  which  BrtU^on  calls  dm*  jpj^f*  ^  ^ 
^^'^     '^  maliUj  (or  caielldj  oHo/ot  may  be  diftrained.    (m]  6.  For-  q^  41,      « 
Daces,  cattdronsy  or  the  like,  fixed  tDkJUie  freehold,  or^the  dooresi  or  Mirr.  c«*i2/ 
windowes  of  a  hpufe,,or  the  like  cannot  be  diArained  (1).  [»]  LaAly,  ^^-  ^^'  tS* 
hearts  that  efcape  (a)  may  be  didrabed  ibr  rent,  though  they  have  ^^m\j> 
not  been  levant  and  coucAoa^  (3).    [0]  Note,  that  he  t^at  dillraines^  ,  -.  9^  u  ..'  ^^ 
any  thing  that  hath  life,  mud  impound  them  in  .alawUi  powad  l'^  3    ;  *  ^ 
within  three  miles  in  the  iame  -coimtyt  and  that  is  either  overt  or  Afl*.  46. 9. 
open,  in  a  pinfold  made  for  fuch  purpofes,  or  in  his  owne  clofe,  or  in  [m]  7  n.  f .  1.  ^ 
the  clofe,  of  another  by  his  coufent  (4^.    And  it  is  there  called  open,  lO  U.  7. 21. 
becaufe  the  owner  may  give  his  cattle  meat  and  drinke  without  ^^  ^'  I*  ^*  "^ 
trefpaflTe  to  any  other,  and  then  the  cattle  mud  be  fuilained  at  the  \^^' ^'  ^^' 
penll  o£  the  owner,    [p]  Or  it  is  a  pownd  covert  or  ckfe,  as  to  im*  avowrie  219« 
jiownd  the  cattle  in  fome  part  of  his  houfe,  and  then  the  cattle  are  6  £.  4. 
to  be  fuftained  with  meat  and  drink  at  the  perill  of  him  that  di^-  t^  £.  4.494 
traineth,  a%d  he  (hall  not  have  any  fatisfaaion  therefore.    But  if  ^.^^' 
the  diflrefle  be  of  utenfds  of  houfhold,  or  fuch  like  dead  goods  which  ^^  ^^  3^^ 
may  take  harme  by  wet  or  weather,  or  be  ftoine  away,  tiiere  he  2  R.  4.  i$. 
nuift  iv^wnd  them  in  a  hoofo  or  other  pownd  covert  within  three  (2.  Leon.  t. 
vnUfi  within  the  fame  county,  for  if  he  impownd  them  in  a  powod  i>y^-  ao^tui« 
overt  he  mtift  anfwer  for  them,  ,  J  *'/•  fv' 

c«p.  4»  W.  1.  mp.  16.  S.  Sl  3.  Ph.  and  Mar.  cap.  13.  Fleta,  lib.  2.  cap.  SO.  6  U*  3.  svoirr|« 
942.  30.  AC  38.  1  H.  6.  9.  fS  £.  4.  11.  F.  N.  B.  89.  Doa  and  Stud,  lib*  81  cap.  27.^ 
5  B^J.  6)1.  91        [p]  33  U.  a.  tit.  diAKt;  Br.  6d.    (1.  Ro.  Abr.  67a) 

[}]  If  the  diflrefle  betaken  of  goods  without  caufe,  the  owner  |^]  4B.«. 
ftoay  make  refcous ;  but  if  they  be  dillrained  without  caufe,  and  im*  S^'m^^*^! /^\ 
ffeunded,  the  owner  cannot  breake  the  pownd  and  take  them  out)  /p^'  ^'^q  ^  %  * 
becaufe  they  are  then  in  the  cbilody  of  the  law. 

[f]  But  if  a  man  diftraine  cattle  for  daniage  ftafant^  and  pnt  [r]  3  &  S*  tit« 
th^m  in  the  pownd,  and  the  owner  that  had  common  there  make  n«4£  IX. 
frefll  fuhi^,  and  finde  the  doore  unlocked  (5),  he  may juflifie  tjie 
tffthi^  away  of  the  cattle  in  a  parco  fra&o.    [s]  If  the  owiicr^  m  34 RI^ 
breake  the  pownd,  and  take  away  his  goods,  the  party  diftraining  19. 
may  have  Ks  adion  d^parcofracto^  and  he  may  alfo  take  his  goods 
tlKat  were  dHlrained  whetefeevet  he  find  them,  and  impownd  t^m 
againe» 


It 


(14)  tSeeNott  395.3  ^                  Ufh]      ^, 

lit)  soft  7.  9.  13.  ;ii  £  44  474           (1)  fSee  Hote3$0.1 

Bd.MS3«  '     '^/^            (3)  [See  Note  3SI 

(X6)  rSee  Note  3^.]  (3)  [See  Nott  301.] 

(«7)  t^Nttte  397  f  .                              (4)  {Sfft  Note  303.1 

^(18)  tSee  Vhm»^}  ii)  ISeet^ote  303J 


Lib.  1.     Cap.  7.      Of  Tenant  for  yeares.  Se<9:.  53. 

[f]  Ri;ift.  It  i*  culled  a  writ  dc  parcofra^o  of  thefe  words  inth^  writ  [/], 

F.  N.  li.  100,      Parciim  Ult:m  ri  tt.m'nm  p'trtt.     And  the  forme  thereof  appeares 

*^*-  in  the.  H^^'Jti  r  and  /'.  ^,'B. 

Rut  it  :b  to  be  nbierved,  that  for  the  rent  due  the  laft  day  of  the 
tc.iTnio,  the  lc*Vor  cannot  diftraine,  becaufe  the  terme  is  ended  (6)  ; 
aT\<i  th»M(»fore  lorne  ufe  tn  relerve  the  laft  halfe  yeare's  rent  at  th« 
fc.ili  of  the  n.aivitie  of  Saint  John  Baptijt  before  the  end  of  the 

(Doft.andSiud.   tftrme,  fo  as  if  the  rent  be  not  then  paid,  he  may  diftraine  between^ 

lib.  2.  ciiii.  9.)     ^ij^j^  j^jjjj  Michadmajjc  following  (7). 

"  Afiton  Je  (h  bt.'*  Note  a  divcrfitic  hctweene  a  rent  referved 
(1  Tko.  Abr.  upon  a  leafe  for  \c  ires,  refervin^aye.irely  rent:  the  leflbr  may  have 
^At.  Poft  292.  fevcr.iU  Jictions  of  debt  for  ever)'  genre's  rent.  But  upon  a  bond  or 
"•/  contiact  for  pa\njent  of  feA-er.il  fummes,   no  a<^lion  of  debt  lieth  till 

the  1  ift  d  iv  be  p  iti  (R).  Biitoiherwiie  it  is  of  a  recognizance,  which 
fee  iit  large  and  the  reafon  thereof  cap.  Releafes,  Sert.  51^,  5;  13. 

^il'ip  ^  ^^  f"5  '^^^^'  ^^  '^  ^^^  ^^^^  '^'^^*  "^^  ^^^'^  ^"  aaion  of  debt  for  relief  or 
3.  Co.  16.  tbrefcnajze  dwt  unto  him,  bee  lufe  he  hath  other  remedie  ;   but  his 

3-4  L.  1.  til.  executorj^or  adminiftrators  Iball  have  an  a<^tion  therefore,  becanfe  if 
A\©wric  233,  is  now  become  as  a  flower  falne  from  the  ftocke,  and  they  have  no 
1^  ^^\v  f  11  other  remedy.  Neither  Hiall  the  lord  have  an  adioi  of  debt  for  aid 
Y^'ShS'*  C3   p^'^Jf^^  viorun\  or  fair  c  Jit  z  ChhalcVf  for  the  caufe  aforefaid. 

Gliuvll.  lib.  9.  cap.  3.>.  Flela,  lib.  2.  cap.  40.  nnd  lib.  3.  cap.  14.  Bradlon,  lib.  i.  fob  36. 
W^.  cap.  35.     £5  E.  3.  cap.  11.     Briiton,  lol.  37.  &  70.     (Poft.  3.  a.     1.  Ko.  Abr.  696.) 

**  3/«  en  till  cafe  il  coricnif  que  k  hjfor  foit  fcifie  (9)  de  incjrne9 
,  les  tenemvnts  al  temps  del  leafcy  car  efi  bone  pit  a  pur  le  if  fee  a  dire^ 

que  le  It /for  n*avoit  riens  en  Ics  tenemvnts  al  ttmps  del  leafe/'  And 
the  realon  of  this  is,  for  that  in  every  contract  there  mull  be  quid 
pro  quOj  for  contra^us  ejt  qiiafi.  aRus  contra  aHum ;  and  therefore 
if  the  leflbr  hath  nothing  in  the  land,  the  leiVee  hath  not  quid  pru 
quo,  nor  any  ihinglnr  which  he  Ihould  pay  any  rent.  ^  And  in  that 
cafe  he  may  alio  plead^  that  the  lellor  mq;'  dimijity  and  give  in  evi- 
dence the  other  matter  (10). 

10  L.  4.  to.  ^  Si  [x]  non  que  le  leafe  foit  per  faif  indent,  SiC,     If  the  leafe  be 

31  II.  6  V3.  m.idc  by  deed  indented,  then  are  both  parties  concluded,  [v]  but  if 

o^m' '  ^Vl*  ^^  ^^   ^^^  ^^^^  P^^^  ^^^^  leflec  is  not  cfiopped  to  fay,  that  the  lelfor 

■  il  iV  4  22.  ^^^^  notiiiniT  .a  the  time  of  ibo  le  ife  made.     A.  leilee  for  tbe  life  of 

in]  liKT?.  B-  ni.ikes  u  le  if<.  for  ye.iics  by  (\>td  indehtt-d,  and  alter  purcliafes 

:':oi..  'liX  tbe  ic'\f-JM'ii  ill  fee.     /J.  di«'t}K  A.  fl  .lla\oidhis  ov;ne  leafe,  for  he 

'^■'  h.  ■>.  1.^.  ji)iA'  con'.  /.»■  .Au\  .1  v'-i(l  ibe  It*:. If  \  bub  L«u>k  cix'^t  ui  p(»int  of  intereft, 

IP  V  s  i.j  ''^"*'  *''  '■*  '".'^^''''  ^^  by  tbe  dealb  of  /?.     Kut  W  A,  bad  nolbing  in  the 

if,  V  ;i/  IwD.'u  i>\a1  u\.  (!«'  a  le  A\    N-r  vt  arcs  ia'  d^?od  indtiited,  and  after  pur- 

r.!'  M.  ".;is.  cb  .'Ir  ti.(  !;...'], 'b    1  ;>\.r  i- ;;' veil  f.n.'ludodf.b  tb«j  Uilee  to  fay,  that 

It  H.  4.  :'i.  !i»f' U  i.or  h  fl  iMtl'Ji.^  in   ibe   l-irii  ;^i  1)  ;  and  here  it  woikcth  only 

r  V'l  ^Ij  r  03  I'l'^'i-  ^iJi'  ro.j.!-,.ri.n-i,  and  tliv  KTibr  caun.  t  coiilViio  und  avoid,  as  he 

tt  lb  <7.  .  li'  w'l^i    '1  *';«'  oibercalV'.  f:j  If  a  m.'W  t,;ke  a  liaio  of  bis  owne  Ijind 

frj]  rl..!j!vp  '^Y  (lu  'i  iiuKiited  refcAing  a  r"n^,  tb.'  IcTt-o  it  concluded,     [a]  IJut 
■a  ««).    2  Kliz.   if  a  iiiiij  take  a  b'aiv  ot  tbe  ber' aL'e  oi  bis  owne  land  by  dee\rin- 

jn  t,..iuii.iiui   -^  (Ifiit,  (1  tjiia  lb  no  conclufiun  to  lav,  ilii.t  Uie  lelibr  bad  nothing  in  the 

(Cro.Cha.UO.)  '       .  ^'^^f 

• 

(6)  [See  Notf  ^04..]     .  '    (9)   [?rc  Note  306.] 

(7)  [.'-e  Note  -.Ovl  <'io)    it'  E.  -;.  16.  Brief  747.     I>x.  12a. 
(S)   Si-e  Nev/  Abr.  Debt,  B.  and  Vin.         K^r/>;.  andHeyifye.     Hal.  MSg,      • 


Lib.  1. 


.'  Of  Tenant  for  yeares^ 


6ea^  59-' 


land,  becanfe  it  was  not  made  of  the  land-itfelfe:  [b]  but  i£  a  man   T*'  -^^  .^;*.'-  ^^ 

take  a  leafe  for  yearesof  his  ownc  land  by  deed  indented,  the  eftop-,  ^""  ^"^  ^'A*  ***  ' 

f>ell  doth  not  continue   after   ihe  terme- ended  (li).     For  by  the  ija™c"''ajjju(}a* 

making  of  the  leafe,  theeftoppell  doth  grow,  and  confeqnently  by  the  jh  London's  " 

end  of  the  leafp,  the    eftoppel   determines  (13),    [c]    and  that  cafe. 

r  .  Q    ^  1  part  of  the  indenture  which  belonged   to  the  leflee,  doth  t/J^^  ^'  ^-  -^ 
1^0.  a. J  ^^^^  ^y^^  ^^^^  ^^^^^  ^gj^^^  ^^  ^^  j^^^^^  ^^^^^  ihould  iiot  ;p^^-  ^'^j\y  - 

be  if  the  eftoppell  continued.  \      •     -•  a-i 

Se(^.  59. 


JPT  ejl  afcavoir,  que  en  Uafe  pur     A  N  D  it  is  to  be  tinder 
terme  de  aiis,  per  fait  ou  Jans    '^  inaleafefof  yeares. 


iderftooci,  that 
^  ,  by  deed  oi> 

foit,  il  ne  bejoygne  aj'cun  liverie  de  without  deed  (1).  tlicre  needs  no  li- 
feifm  d'ejirejait  al  lejjee,  mes  il  poit  very  of  feifan  to  be  made  to  the  lef-*- 
entrer  quant  il  vaet  per  force  de  fee,  but  he  naay  enter  wheu  he  \v.\\l 
mefme  le  leafe.  Mes  des  feoffments  by  force  of  the  (anae  leafe.  But  or 
faits  en  pAts,  ou  dones  en  le  taile,  ou  feofFemeots  made  iu  the  country* 
leafe  pur  terme  de  vie;  en  tiels  cafes  or  gifts  in«taile^  or  leftie  for  terme  ©f 
Oil  franktenement  pajjera,  fi  ceo  foit  life;  in  fuch  cafes  where  a  freebal<t 
per  fait  ou  fauns  fait,  il  covient  aver  fliall  paffe,  if  it  be  by  deed  or  wiih-^ 
tin  livery  defeijin.  out  deed,  it  behoveth  lo  have  livery 

of  feilin. 

^  JjJ^^^E^^^  defeifmP    (2)  Traditio,  or  deliberatio feifinot,  is  18  K.  3.  fo.  16. 

a  foleranitie,   that   the  law  requireth  for  the  palling  of  a  ^^  ^•^*-  ^^* 

freehold  of  lands  or  tenements  by  deliveiie  of  ft; ifin  thereo f.r    \l)\  &\ir\ 

inttrvtnire  atuet  Jolenmtas  m  mitt  at  tone  liocn  tencmenti,  ne  contuigat  2  e.  3. 4. 

donationem  defies  re  pro  defedu  probatiojiis  (3).  43  E.  3. 

And  there  be  two  kinds  of  livery  of  feifm,  viz.  a  liverie  in  [e]  deed,  '^^"ff'  ^l* 

and  a  livery  in  law.     A  livery  in  deed  is  when  the  feofifor  takcth  the  f'^^^ v  "^'  ^ 

ring  of  the  doore,  or  turfe  or  twigge  of  the  land,  and  delivereth  the  vid.  Sect.  66. 

ianie  upon  the  land  to  the  feoffee  in  name  of  feifin  of  the  land,  &c.  (i  uir.  ijij.)  •  ' 

per  hqjiiufn  et  per  hq/pam  ct  annulum  xcl  perfujlan  vet  baculmv,  6<c.  M  Bract,  iib.  %, 

A.  feifedof  an  houfe  in  fee,  and  being  in  the  houfe,  [d]  faith  to  r^^J/'*  ^  ... 

B,  I  demife  to  you  this  houfe  for  terme  of  my  life;  this  is  a  toed  be-  i'* -■ .  '"^^'  ',/ 

jginmng  to  limit  the  Itate,  but  here  wanteth  livery  (4).     A  livery  in  jjrji.  ca.  o<i. 

deed  may  be  done  two  manner  of  wayes.     By  a  folemnc  ad  and  in  I'lno  fo.  br.- 

words;  as  by  delivery  of  the  ring  or  hafpe  of  the  doore,  or  by  a  ^*p^-  ij^ti-'^. 

branch  or  twigge  of  a  tree,  or  by  a  turfe  of  the  land,  and  wiih  [e]  r'^'/'/p    .,^ 

thefeor'the  like  words,  the  feoffor  and  feoffee   both  hoi liiiig  tho  ^*hiri/»caiV." 

deed  of  feoffment,  and  the  ring  of  the  doore,  hal'pe,  branch,  tv.iii^e',  [rj  be  ot  ifiis 


or  turfe;  and  the  feoffor  faying,  Here  I  deliver  you  feifin  and  pof-   nv..re  Se-^t.  60. 

felfiuii    (2.  i^^o.  Atr.  7,) 


(12)  [See  Note'308.] 

(13)  [See  Note  307.] 

[48.  a.] 

(i)  As  to  tho  diflin^ion  at  common 
law  between  hereditaments  lying  in  livery, 
which  may  be  paffed  for  any  eltate  without 
deed  or  even  writing,  and  thofe  lying  in 
^g^nmt,  which  cduldbc  rraosferred  by  dead 
Only,  and  the  alteration  of  our  ancfbnt 
law  by  tlie  29  Cha«  2.  c.  3*  which  requires 


a  deed  or  writing  in  mofl  cafes,  fee  infr-v 
B.  3.  ante  9.  a.  and  pojt.  49.  a.  izi.b, 
169.  a. 

(2)  For  the  origan  nnd  hiftory  of  the 
transfer  of  lawds  by  livery  of  feJfui,  i'te 
2.  Blackft.  Comment.  31 1.  Mad.  Fomnil. 
Anglic.  Dif!ert.  9,  and  Spelm.  Glolf.  and 
Du  Frefn.  Gloff,  voce  hi^vejlitura, 

(3)  [^^^  Note  310.] 

(^)  9.  Rep,  13.  ^borouj^bgood's  cafs^  Hal, 
MSS. 


Lib.  1.    Cap.  7*      Of  Tenant  for  yearns.        Se<St.  5». 

fcifion  of  thishotife,  intheiiam«of  iUihelandfl  aikdteMvieiiUi  coi^  ' 
41  £.  3.  IT,  b.  tatned  in  this  deed,  accordiiig  to  tb«  forme  and  effoA  #f  this  deedf 
£  A  ff  ^  ^±  ^  ^'  words  without  any  cettmony  or  a^  (5) ;  aa,  tha  i^ilor  foeilh^ 
98  E.3w  n.  ^  ^^^  hoafe  doofe,  or  within  the  hoid&^  Har«  I  deliver  yov  feifit^ 
59.  Afll  p.  it.  and  nolTefllon  of  this  honfe,  in  the  name  of  feifin  and  poffeflion  of  «ll 
ts.  AC ^.  the  lands  and  tenementa  contained  in  this  deed;  €t^  d€jmiUbut :  , 
*A  F  ^  ^  A.^  ^^^  lifter  you  into  this  houfe  or  land,  and  have  and  ei^oy  it  according 
€.Ok26!  ^  ^^  deed:  or,  Enter  into  ihe  houfe  or  land,  and  God  give  yo« 

Sharp's  c»fe.      5^y  :  Or,  I  am  content  <  you  fliall  enjoy  this  land  according  to  the 
(Poft.  37.  deed ;  or  the  like.     For  if  words  may  amount  to  a  iiverie  within  the 

Cfo,  Jam,  80.)    view,  much  more  it  (hall  upon  the  land  (6).     But  if  a  man  deliver 

the  deed  of  feoffiment  upon  the  land,  this  amounts  to  no  livery  ef  the 
9  ^  ^'  ^*^  l*n^»  ^  it  hath  another  operation  to  take  efted  as  a  deed:  but  if 
^ff.  51.  jjg  deliver  the  deed  upon  the  land  in  name  of  reifni  of  all  the  lands 

i*«off!  Br.  contained  in  the  deed,  this  is  a  good  livery  :  and  fo  are  other  books  . 

(9l  Co.  136.  b.     intended  that  treat  hereof,  that  the  deed  was  delivered  ^n  name  of 
t  LeoiL  ior,)     feifin  of  that  land.     Hereby  it  appeareth,  that  thedeliverj  of  ai>y 

thing  npon  the  land  i^  name  of  feifm  of  that  land,  though  it  bil 
MO  K.  S.  B^JL      nothing  concerning  the  land,  as  a  ring  of  gold,  is  good,  and  io  batk* 
FiM.  90.30,       ii  beener  lafblved  fcy  all  the  judges ;  and  fa-of  the  like. 
(F«ft.  50.  a.)  If  divers  parcels  of  land  be  conteyned  in  a  deed,  and  the  fedfTor 

^^  ^  delivery  foifin  of  one  pareell  according  to  the  deed,  all  the  paixela 

*^  due  pafle,  albeit  he  fcith  not  (in  name  of  all,  ^c.)  becaufe  the  deed 

containeth  all.    And  fo  if  there  be  divers  feoffees,  and  he  make  li- 

Yery  to  one  according  to  the  deed,  t(ie  land  pafle th  to  all  the  feof* 

fees  (7) ;  a(nd  yet  the  plainer  way  is  to  fay  (in  the  name  of  the 

whole,  or  of  all  che  feoffees)  (8). 
Ibidem.  If  &  nian  make  a  charter  in  fee,  and  deliver  feifin  for  lifeyfctmc^w 

(f.Co.  f46.  formhm  cBrtcty  the  whole  fee  fimple  fliall  paflie,  for  it  fhall  be  taken 
P<^«t*2.)  nioft  ftrongly  againft  the  feoffor.  Note,  that  thefe  words  (ficundvtn 
19  Ali^  40  formam  carta)  are  underflood  according  to  the  quantitie  and  quality 
to!  MS.  19.  ^^  ^^^  cffe^uall  eftate  contained  in  the  deed.  If  a  man  make  a  leal'e 
43.  AiT.  20.  for  yeares  by  deed,  and  deliver  ftiifin  according  to  the  forme  r  #s  u  t 
OjCob.  171.  and  effea  of  the  deed;  yet  he  hath  but  an  eftate  for  yeares,  l4o-  "'J 
1  ftei  8^  ^^  ^"^  ^^^  Iiverie  is  void,  as  LUthion  faith.  So  if  A,  by  deed  givt 
«!  Ro.  Abr.  r.  ^^"^  to  B.  to  have  and  to  hold  after  the  death  of  y^.  to  B.  and  hit 
1.  Go.  127. 129.  heires,  this  is  a  void  deed,  becaufe  he  ca^inbt  referve  to  himfelfe  a 
Cfo.  Jt.  376*)  particular  eflate^  and  cotiftruftion  muft  be  liiade  upon  the  whole  deed  ; 
^icb.  33.  &  34.  ^nd  if  livery  be  made  according  to  the  fdrmfe  and  effed  of  the  deed^ 

'  Ki^g'TB^nch  **  ^'^^''^  *^^^  "  ^^*^»  becaufe  the  livery  referreth  to  a  deed  that 

inter  Hogjre  &  ^^^^  ^^  tfit(^  in  law,  and  therefore  it  cannot  workeycctfa^tem^r* 

Crofle.for  Undi  mam  et  ^c^um  carttf  (1).     And  fo  it  was  adjudged,  e^Jic  deJimiU* 

in  London.  ^.  •  And  it  is  to  be  obferved,  that  neither  the  feoffor  being  ahfeni 

J^d.  PL  Con.  g^jj  moke  liVery,  nor  the  feoffee  being  abfent  can  takelrvery,  but  by 

•  See  more  of  ^an^n  t  of  attorney,  by  deed,  and  not  by  parol,  becaufe  it  concerneth 

this  Sea  66,  matter  of  freehold  (2). 

.11  H.  4.71.  Vide  Se6l.  1.  in  Bridgewater^s  cafe, .  where  a  man  hath  a  move* 

19.  AC  9.     '  able  eftate  of  inheritance,  for  example  there  put,  in  C13  acres:  the. 

(t  Ro\br  k  ^l"*^*®**  ^^9  where  livery  (ball  be  made.   Firft,  if  thfey  be  parcel  of  a 

Poft.  359*  *  mannor,  they  may  paffe  by  the  name  of  the  manner ;  but  if  they  be 

t.  Sid.  61*)  in  groffe,  then  the  charter  of  feoffment  muft  be  of  13  acres  tying  and 

Bridgewater't  being 

cafe.    (Ante  4  b,    Poft.  190.  b.) 

(0  [SeeKote  311.]  6.  9.    «a  H.  6.  l^    40  £.  j.  4a     Hit. 

(6)  But  Cn>.  Jam.  80.  aad  Ley  2.  feem    MSS. 

€imtra,  »  '    '    .    > 

(7)  But  if  it  biwittcm  died  mtbing  faffts    [48.  b.] 

U  ih€  9th$ri.   Ihf.  1^  35.    Hal.  MSS.  (i)  [See  Note  312.] 

(8)  15  £.  4.  18.    x%  £.  ^  12.    18  H.       (2}  [See  Note  313.] 


Lib.  1 . 


Of  Tenant  for  yeares. 


SeA.  59. 


toeing  in  the  meadow  of  fio  acres,  generally,  without  boiindlng  or  de-  t 

fchbtngof  the  iasm  in  certaintie;  and  livery  of  the  feiiin  af  any  13 
acres  allotted  to  the  feoflbe  for  a  yeare /n^wtftaa/ormam  eartct  is  a  Vide  Sed.  jL 
|ood  liverjf  to  pafie  the  coatenl;  of  13  acres  wherefoever  the  fame  lie 
ia  that  meadow.    In  the  fecoad  caie,  where.one  entire  naannor  is  le* 
{fanute  and  divided,  as  is  aforeiaid,  there  is  no  quedioa  but  the  ltver> 
mud  be  made  of  that  maimer ;  but  in  the  other  cafe,  where  twa 
manaors  are  fefmrate,  and  dividad  altemis  vicibus,  there  the  charter 
af  feaffiment  muft  he  made  of  both*  and  liberie  in  that  mamior 
which  he  is  feifed  of  in  aay  one  yeare  JkamdvmfQrmmn  tiri^y  and 
the  next  yeare  in  the  other  feeundum  f^nnam  cart 9 :  for  there  art 
two  diftinlfl  mannors,  andfeverall  eftates  in  them  (s). 
.  A  livery  fn  kw  is,  when  the  feoffor  ikith  to  the  feoffee,  being  in.  38  £.  3. 11. 
the  view  of  the  houfe  or  land,  (I  give  you  yonder  land  to  you  mid  38  AiT.  p.  9. 
yaor  heires,  and  goe  enter  into  the  fame,  and  take  pofltffion  thereof  ^«^Aff.  p.  «o.   * 
accordingly)  and  the  feoffee  doth  accordingly  in  the  life  <K  the  feof-  JeXcnta^  "*" 
for  enter,  Uiis  is  a  good  feoffment,  iorjignatio  pro  tradiilone  kebe*  bt.  70.^"  * 
tmr  (4).  And  herewith  agreeth  Bra^^ow :  Item  dicipotcrii  tt  afignari^  I8  £.  3. 16:1»« . 
quando  res  vendifavel  danatajii  in  con/peHuy  quam  venditor  tt  ionaior  ^  H.  8.  F.  18. 
dkUfi  tradere:  and  in  another  place  he  faith,  in  ftijindper  efeStum  ^^'  f"^-  P*' 
eipa;  €fp<BwM.    But  if  either  iieoffor  or  the  feoffee  die  befone  entry  Jib^Vwp.  18. 
the  livery  is  voyd  (5).    And  livery  within  the  view  is  good  where  &iib.4. 
there  is  no  deed  of  feoffment,     [a]  And  fuch  a  livfrie  is  good  albeit  f'>.  225.  a. 
the  land  lie  in  another  county*      [b]  A  man  may  have  an  inher>  (i-  Co.  156. 
laAce  in  an  upper  chamber,  though  the  lower  buildings  and  foile  be  r|,*f9^^i*39 
in  another,  and  feeing  it  is  an  inheritance  corporeall  it  (hall  paffe  by  ^^2,.  s,  li.    ' 
livery,    [c]  A  man  maketh  a  charter  of  feoffment  an(^  delivers  feifin  [6]  9  £.  4.  98. 
vrithm  the  view,  the  feoffee  dares  not  enter  for  fcare  of  death,  but  ^-    ^  ^*  ?•  9« 
elatmes  the  fame,  this  fhail  ved  the  freehold  and  inheritance  in  him,  ^^  ^*  ^^ 
albeit  by  the  livery  no  ellate  pai&d  to  him,  neither  in  deed  nor  in  law,  ft  H*^4  Si 
to  as  fiich  atclakoe  ihall  ierve,  as  well  to  veft  anew  effate  and  right  in  he'  3.  a^T  8^. 
the  feoffee,  as  in  the  common  ca£e  to  reveftan  ancient  e&ate  and  right  [rl38.  AiT.  p.^x 
in  iha  diffeifee,  Jrc.  as  Ihall  be  faid  here^ter  more  at  large  in  the  W  ^i"*  ^"^^ 
Chapter  of  CenCmiiall  Ckume.  And  fo  note  a  liverie  in  law  fhallbe  /f,^'^^^^  ^^ 
ferfeded  and  executed  by  an  entry  in  law.    [d]  If  a  man  be  dif*  iat»  BrowiM^le 
leifed,  and  make  a  deed  of  feoftnent  and  a  letter  of  attwney  to  enter  Xerr^  acy  uxU 
and  take  pofleffion,  and  after  to  make  hvtrjfecundumformam  carta,  ^:if«r  16. 
tihie  is  a  good  feoflbient  albeit  he  was  out  of  poffeffion  at  the  time  of  ^^jf '  ^^^       ^ 
the  charter  made  (6),  for  the  au^ority  given  by  the  letter  of  attomqr  mel^iai. 
is  executory,  and  nothing  paffed  by  the  delivery  of  the  deed  till  U*  (6.  Co.  96.) 
▼efy  of  feifin  was  made.  And  in  ancient  letters  of  attorney  power  ia 
^hren  to  others  to  take  poffeffion  for  the  feoffor.     But  if  a  man  be  3.  Co.  55. 
difleifed,  and  make  a  writing  of  a  leafe  for  yeares  and  deliver  the  inter  Jcimingi 
^ieedy  and  after  deliver  it  upon  the  ground,  the  fecond  delivery  is  &  S'^gg^* 
voyde,  for  the  firfl  delivery  made  it  a  deed,  and  for  that  the  leafe 
fer  yeares  mufl  take  effect  by  the  delivery  of  the  deed,  ther^ore  the  r 

deed  delivered  when  he  was  out  of  poffeffion  was  voyde*  -  But  fo  U  (^.  Co.  31  b.) 
is.  not  of  a  charter  of  feoffment,  for  that  takes  effed  by  Xhe  livery  3.  Co.3a.  k. 
and  feifitt.     But  if  the  leffnr  had  delivered  it  as  an  efcrowe,  to  \^     -'  '  ' 
delivered  ui  his  deed  upon  the  ground,  this  had  beeoe  good. 

A  man 


(3)  rSce  Note  314.] 

(4)  [See  Note  315.] 

(5)  i^t^riS9r^Cb$dAigt§ift€aff. 


Hal.  MSS. 
(6)  [See  Note  316.] 


Lib.  I.    Cap.  7.      Of  Tenant  for  yeares.        SeS:.  59* 

(2,  Ro.  Abr.  A  man  makes  a  leafe  for  ycarcs  and  after  makes  a  deed  of  feofF- 

4.  Dy.  33.  a.      nient  and  delivers  feiiin,  theleflbe  being  in  polfeilion  and  notaflcnt-* 
Mo.  11.)        ♦   ^j^g  ^j  ^j^  feotfment,  this  livery  is  voyd  ;  for  alleit  the  feoffor  hath 

the  freehold  and  inheritance  in  him,  yet  that  is  not  fufiicient,  for  sk 
livery  muft  be  given  of  the  pofl'eflion  alfo  (7) ;  but  if  the  leffee  be 

5.  Co.  51, 32.      abfent,  and  hath  nfeither  wife  nor  fervants  (though  he  hath  cattell) 
liLUii'worth'»N     upon  the  ground,  the  liveiy  of  feifm  ihall.be  good. 

^^'^'  If  a  man  be  feifed  of  an  houfe,  and  of  divers  feverall  clofcs  in  ona 

countiein  fee,  and  makes  a  leafe  thereof  for  yeares,  and  afterward 
niaketh  a  feoffment  in  fee  of  the  fame,  and  makes  livjrie  of  feifm 
in  the  -cloies  (the  leflee  or  his  wife  or  fervants  then  being  in  thtf 
^  houfe)  the  livery  is  voyd  for  the  wh*)le :  for  the  leflTee  cannot  be 
upon  every  parccll  of  the  land  to  him  demifed,  for  the  prefervation 
or  continuance  of  bis  pofielfion  therein.  And  therefore  his  being  in 
the  houfe,  or  upon  any  part  of  the  land  to  him  demifed,  is  fufficient 
to  pieferve  and  continue  his  polfeHion  in  the  whole  from  being  ouftecl 
or  difpofleired  (8). 
7F.  4.  50.  a.  Note  a  great  diverfity,  when  a  man  hath  two  waies  to  r  •* 

pertouts  lesJufl.  pa^g  lands,  and  both  of  the  waies  be  by  the  common  law,  L49-  ^'J 
p.  A,"  ^j  yey      and  he  exteudeth  t«»  pallie  them  by  one  of  the  wayes,  yet  vi  rcsnragia 
ly  e'.  4.3,    '     nflcafil  IhaW  palVe  by  the  other.     But  wherea  man  majtpaffe  laiid$ 

eilhet  by  theVommon  law,  or  by  raifing  of  anufe,  and  lettling  it  by 
(Mo.  99.)  the  ftatiiie,  ther*^'  in  many  c.iles  it  is  otberwife  (1).     For  example, 

if  a  mail  be  feifed  of  two  acres  in  fee,  and  letteth  one  of  .ihem  for 

yeares,  and  intendinj;  to  pafle  them  boih  by  feoffment,  maketh  a 

charter  of  ieot.ment,  and  maketh  liveiy  in  the  acre  in  poffelTion,  in 

nanje  of  both,  oricly  the  acre  in  polVellion  paiVetfa  by  the  livery ;  yet 

if  the  lef:  H»  -atioi  ne,  the  reverfion  of  that  acie  fliall  pafl'e  by  the  deed 

andaltuincmcnt,  for  he  is  in  by  the  common  law,  and  in  the* per  in 

both,  and  lo  in  ihe  like.     But  oiherwife  it  is,  if  the  father  make  a 

f.  Co.  55,  S6.      charter  of  feoffment  to  his  fon,  and  a  letter  of  attorney  to  make  li» 

Sir  R.  Hey-        very,  and  no  livery  is  made,  yet  no  ufe  ihall  rife  to  the  fon,becaufe 

/f  c  *  **?r^\  -     ^®  ffiould  be  in  by  the  Ualute  in  another  degree,  via.  in  the  pojiy  and 

^g    'a.  Co/94.  ^^  intention  of  the  parties  woike  much  bqth  in  the  raifing  and 

5.  Leo.  371 )      d:re6fic»n  of  ufes."    Sr-  n  afty  qve  vfe  and  his  feoffees  had  joyned  io 

a  B.  .'3  ca.  i.      a  feoffment  after  the.li.iiite  of  1  R.  3.  &c.  it  had  beene  the  feoHinei^t 

41 IJ-  7*  of  the  feoff  es,  ana  the  ccnfiimation  of  cfjty  que  tife,  for  the  ftate 

at  thje  c(.min«'n  law  ffmll  be  [preferved.]  So  to  conclude  this  point ; 
of'  freehold  and  inheritanres,  fome  be  corporeall,  as  houfes,  &€• 
lands,  &c.  thefe  are  to  paHe  by  hverie  of  feifm,  by  deed  or  without 
deed;  lomebe  mcorporeall,  as  advowlbns,  rents,  commons,  eftovers, 
^c.  thefe  cannot  paff'e  without  deed,  but  without  any  liverie{2.)  And 
the  law  hath  provided  tlie  deed  in  place  or  ftead  of  a  livery.  And 
fo  it  is  if  a  man  make  a  leafe,  and  by  deed  grant  the  i-everfion  in  feg, 
here  the  fieehvld  with  attornement  of  the  leffee  by  the  deed  doth 
paffc,  which  is  in  lieu  of  the  livery.  See  Bract,  hb,  2.  cap.  18.  Et 
eft  i  radii  io  de  re  corporali  de  perfond  in  perjbnam  de  manu,  S^c.  gra^ 
fuita  t  rati  flat  ioy  et  nihil  aliud  ejt  traditio  in  unojhiju^  niji  in  poj/'ejl 
Jffjncni  induction  de  re  corporali;  rt  idto dicitur^  quod  res  incorporales 
nonpativntur  t radilionem jicut  ipj'umjvs  quod  rei/tre  corpori  itihotre^y 
xt  quia  non  pojj'unt  res  incorporales pojidcn  Jed  quqfi,  idco  traditionem 
non  patiuniur. 

This 
[49.  a-l 
(7)  [See  Note  317.]  (i)  [Sec  Note  319.J 

(S)  [Sec  Note  31^4  \  (2)  See  ante  9.  a.  47.3*^.3.  andpofb' 

•szi.  b.  andi69.  a. 
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This  ancient  ihanher  of  conveyance  by  feoffment  and  livery  of 
feifm,  doth  for  many  refpeds  exceed  all  other  conveyances.     For 
(as  hath  beene  faid)  (3)  if  the  feoftbr  be  out  of  pofieilion,  neither 
fine^  recovery,  indenture  of  bargaine  and  fale  inrolled,  nor  other 
conveyance,  doth  avoid  an  eflate  by  wrong,  and  reduce  cleerely  the*  j.  Co.  53. 
eftate  of  the  feoffee,  and  make  a   perfeft  tenant  of  tlie  freehold,  Budlar's  caC^ 
but  onely  livery  of  feifm  upon  the  land:  the  other  conveyances  being     , 
ta»dt  off  from  the  ground,  doe  fometimes  more  hurt  then  good^ 
^hen  the  feoffor  is  out  of  poffeffion  (4).     And  yet  in  fomo  cafes  a  i  K.  7.  28. 
freehold  fliall  paffeby  the  common  law  without  livery  of  ibifm;  ks  ^  'Vr^*,"*' 
if  a  houfe  or  land  belong  to  an  office,  by  the  grant  of  the  office  by  j^^  j  7^4 ^^'f 
deed,  the  houfeorland  ^afleth  as  belotigeth  thereunto.  Soifk  h«uiie  si  k.  i.    ..  «Dai 
or  chamber  belong  to  a  corodie,  by  the  grant  of  a  corodie,  the   n<  r.. H  auipli, 
iKHife  or  chamber  paffeth.  A  freehold  may  by  cuOome  be  mrrend  cd  *J^«i"'  :^)«ji'> 
without  livery,  as  hereafter  (hall  be  faid  (dj :  and  fo  of  ailigneinent  '^l'..  \^ ,, 
of  dower  oflf  q/iium  ecck/ice,  or  otherwife,  and  by  exch^inge  a  fre^ihol'd  j^q    \  f-,]^  4^ 
may  paffe  without  livery,  as  hereafter  fliaU  be  faid  in  tliis  Chapter.  83.  V.  Se£l.  74.. 

Se<a.  6Q. 

ILTES  fi  home  leffaterrts  oil  tene-  T3  UT  if  a  man  letlelh  landi?  or 

'^        ments  per  fait  Oil  fam  fait  (j)  tenements  by  doe d  or  without- 

a  terme  des  atis,  h  remainder  oujier  deed    for  terme  of  yeares,  the  re- 

aunauter  pur  terme  de'vie,  ou  en  inainder  over  to  another  for  life,  of 

taikfOU  en  fee;  donquecn  tiel  cafe  in  taile,   or  in  tee;   in  this  cafe  it 
tV  covient,  que  Ic  lejforfait  un  liverie  .  behooveth,  that   the  leiVor  niaketh 

de feifm  ate  lejjee  pur  terme  des  am,  livery  of  feifin   to   the   leiTee   for 

ou  auterment  riens  pajja  aeuxenle  yeares,  otherwife  nothing  palfch  to 

remainder,  coment  que  le  ieffie  enter  them  in   the   remainder,  although 

en  les  tenements.     Jit  fi  le  termor  en  that  the  lelfee  enter  into  the  tene- 

tiel  cafe  enira  devant  afcun  liverie  de  ments.    And  if  the  termour  in  this 

feifm  fait  a  luy,  donque  ejl  le  frank-  cafe  entreth  before  any  li^^ery  of  lei- 

tenement  et  aaxy  le  reperjion  en  le  fin  made  to  him,  then  is  the  freehold 

lefior.     Mesfiil  fait  liverie  defeifin  and  alfo  the  reveriion  intbe  leflbn 

tf  le  leffee,  donque ejl  lefranktetiement  But  if  he  maketh  liverie  of  fcifin  t<J 

iyve  le  fee  a  eux  en  le  remainder,  the  leflee,  then  is  the  freehold  to- 

folonwe  le  forme  del  grant  et  le  ro-  gather  with  the  fee  to  them  in  the 

luntdel  lefjor.  remainder,  according  to  the  forme 

of  the  grant  and  the  will  of  the  leilbr. 

♦i  pERfait  ou  favns  fait.**    For  feeing  that  the  remainders  22  H.  6,1. 
take  effed  by  livery,  there  needes  no  deed  (8).  ]^\  ^;:  '*•  \' 

"  Le  remainder"  is  a  refidue  of  an  eftate  in  land  depending  upon  (p^u.  143.  a! 
a  particular  eftate,  and  created  together  with  the  fame,  and  ui  law  VaugU.  S69.) 
Jjotine  it  is  called  remantre  (9). 

"Faitunlkerjfdefeijinal  lefee''    This  livery  is  iv>t  neceflary  ii| 

this  cafe  for  the  kllee  himfelfe,  becaufe  he  hath  but  a  t4^rnie   for 

jeares,  but  it  is  for  the  benefiit  of  them  "in  the  rem',  fo  as  the  livery 

'  to 

(3)  Ante  9.  a.  (7)  Unpnr,  L.  and  M.  ._ 

(4)  [See  >k)te  320.]  (8)   12^.4.20.    Hal.  MSS> 

L4 


(4)  [See  ifotc  320.] 

(5)  Rot.  74.    Hal. 

(6)  [See  Note  321.] 
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to  tbe  itflTee  fliall  €04m  for  tbe  benefit  of  tkem  in  the  ran^ :  krih^ 
liberie  of  tbe  poiTeffien  could  aot  b^  made  to  die  next  in  m*  r .  ^    «  -r 
ineinder,beefinfe^hepoi)efflon  belonged  to  tbe  leflee for  yearee;  ^^V*  *''i 
and  for  that  the  particolar  tenne  and  all  the  remainders  made  ia 
(Ml  IM.  e.)    law  but  one  eftate,  and  take  e0ed  at  one  time,  therefore  the  livery  ia 

to  be  made  to  the  leflee.    But  if  a  leafe  for  yeares  without  deed  be 

n»ade  to  A.  and  B,  the  remainder  to  C.  in  fee,  and  liTeiy  is  made  to 

(5.  Co.  94  b*)    A.  ia  the  abfen(!e  of  B«  in  the  name  of  both ;  it  ieemeth  the  lirery  is 

good  to  veft  the  remainder :  «nd  there  is  a  diverfity  between  two 

joynt  attomies  to  receive  livery  for  another,  and  livery  and  feiiin  is 

made  to  one  of  them  in  the  name  of  both,  this  it  cleerly  void,  becaufe 

thev  had  but  a  meer  and  bare  authority  (i),  and  they  both  doe  in  law 

teE.4..1.  make  hot  one  attorney,  unleflethe  WHrrantbejoynthrand  feverally 

19  R.  4. 1«»       (a),  but  the  leflee  for  yeares  hath  an  intemft  in  tbe  land.    A^ainOi 

)5  K.  4.  18.      If  j^  jg  ^  make  a  feoffment  to  B.  and  C.  and  their  heires  without 

40  R  3  ^0        ^^^*  ^''^  ^'  ^^k^*  livery  to  B.  in  the  abfence  of  C.  in  the  name  of 

41.    (8)  both,  and  to  their  heires ;  this  livery  is  void  to  C.  becaufe  a  man  be* 

Temps  il.  a.       ing  abfent  cannot  take  a  freeb^t^'by  a  livery,  but  by  his  attorney 

Peoifment^  72.    being  lawfully  authorifed  to  receive  livery  by  deed,  unleiTe  the  feoff* 

LiK  153  ^'       rnent  be  made  by  deed,  and  then  the  livery  to  one  in  the  name  of 

J  H.  7. 13.'        *>o^^  "  g«*^<i  (4)- 

(Poft.  3o9,  a.)  Note,  there  is  a  diverfity  between  livery  of  feifin  of  land,  and  the 
(Ante  36.  &.  delivery  of  a  deed;  for  if  a  man  deliver  a  deed  with ont faying  of 
V.  Co.  J37.>      i^jjy  thing,  it  is  a  good  delivery,  but  to  a  livery  of  feifin  of  land 

words  are  neceflary ;  as  taking  in  his  hand  the  deed,  and  the  ring  of 

the  doore  (if  it  be  of  an'boufe)  or  a  turffe  or  twigge  (if  it  be  of 

land)  and  the  feoffee  laying  his  hand  on  it,  the  feofror  fay  to  the 

feoffee,  Here  I  deliver  to  you  feifm  of  this  houfe,  0|^  of  this  land,  in 

the  name  of  all  the  land  containedin  this  deed,  according  to  the 

,     forme  and  effe£l  of  the  deed  (as  hath  been  faid);  and  if  it  be  without 

deed,  then  the  words  may  be,  Here  I  deliver  you  feifm  of  this  houfe 

or  land,  kc,  to  have  and  to  hold  to  you  for  life,  or  to  yon  and  the 

heires  of  your  body,  or  to  you  and  your  heires  for  ever,  as  the  cafe 

iliall  require. 

llQthctp.  4.'         When  thekmfmanof£/iW/lrc^g»venntofioMtheparcellofIand 

▼erfe  7.  8,         that  was  Elinulech%  he  tooke  off  his  (hoe,  and  gave  it  unto  Boas  in 

Beat.  t5.  ^  |0,  the  name  of  feifin  of  the  land  (ai^r  the  manner  in  Ifrael)  in  the 

prefence  and  with  the  teflimony  of  many  witneffes.    And  when 
49ra.  f%.  Epkron  infeoffed  Abraham  of  the  field  of  Machpeiah,  he  faid  to  him, 

verr«  11.  Agrum  trado  tiln^  Src  I  deliver  this  field  to  thee. 

A  man  makes  a  leafe  for  yeares  to  A^  the  remainder  to  B,  in  fee, 
•ndmakee  livery  to  /I.  within  the  view ;  this  livery  is  void,  for  no 
man  can  take  by  force  of  a  livery  wiUiin  the  view,  but  he  that 
taketh  the  freehold  himfelfe. 

'♦  Etji  U  termor  tn  tiel  ea/e  ftUer  decant  afcvn  Uvfryfait^  Sjrc,"  By 
(Mo.  14.)  the  entry  of  the  leffee  he  is  in  a^al  poffeffion,  J  and  then  the  livery 

cannot  be  made  to  him  that  is  in  poflefiion,  for  quodfcmel  meum  ejl^ 
0mpMus  meum  effe  non  poteji.  But  if  the  leffor  and  leliee  come  upon 
the  ground,  of  purpofe  for  the  leffor  to  make,  and  for  the  leffee  to 
take  livery,  there  his  entry  vefts  no  aduall  poffeffion  in  him  untill 

livery 
[49.  b.  J 

(I )  See  fprthcr  as  to  the  difference  be-        (2)  Sec  polb  note  i.  in  52.  b. 
twecn  a  naked  ahthority  and  an  authority        (3)  18  J?.  4.  i2.-^Ha].  M8S. 
coupled  with  auintewft,poft.  52,  b,  113.  a.        (4)  4k-  M*  35.     I»A6,  Q.     tz  H* 
and  181.  b.  '^      ^  6.  iT-HaL  iJss.    .  ^ 
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livery  be  tnade;  for  [«]  qfe3i9  ^ca  nemen  impanii  cperi  tw  (5).  fa]  BnAoq, 
And  therefore  if  it  be  agreed  betweene  the  diflie^or  and  difleiiee,  ^-  ^ 
that  the  diffeifee  (hall  releafe  all  bis  right  to  the  difleifiM:  upoin  the 
land,  aad  accordingly  the  difleifee  entreth  into  the  land,  and  de* 
Uverath  the  leleafo  to  the  diffnfor  upon  the  twd,  thia  is  a  good  rfr; 
kafe,  and  the  entry  of  the  difleifoe,  being  for  this  purpofe,  did  not 
avoid  the  di0etfin^  fer  bia  intent  in  this  cafe  did  guide  his  entry  to  #  ...  p 
fpeciall  purpofe.    Aad  fo  waf  it  refplved  [*]  by  fir  Jam^  Djfer^  and  ,Vcommnia 
the  whole  court  of  eonmon  pleaa,  Pqfck,  18  J5/tz.  upon  evidence  Banc.  Pl.Co«. 
which  I  myielfe  heard  and  obferyed.  But  if  the  difleifor  enfeoffo  the  in  AC  de  freib* 
difleifee  and  others,  there  albeit  tbedi&ifee  came  to  take  livery,  yet  ^^^\1^' 
when  livery  is  made,  the  difleifee  is  remitted  to  the  whole  in  jud^  ^*  ^^  ^1 
ment  of  law,  as  Ihall  be  faid  more  at  l^rge  in  the  Chapter  of  Bo-  3  h.  e.  19,  m 
mitter  in  his  proper  place*  forjMdin.  (e.) 

[50.  a.]  Sea.  61. 

TP'tji  home  voile  faire  feofmentt  A  N  D  if  a  man  wil  make  a  feoffo 

P^^foit  ou  fans  fait  J  ae  terres  ou  '^  ment,  by  deed  or  without  deed, 

tenements  que  il  ad  en  plufon  villes  of  lands  or  tenements  which  he  hath 

en  tm  cfmniie,  le  liverie  dejeijinfaii  in  divers  townes  in  one  countie,  the 

en  un  panel  de  le$  tenements  en  un  livery  of  feifin  made  in  one  parcell 

tille^  en  le  nofme  de  touts,  fujfijl  pur  of  the  tenements  in  one  towne,  in 

touts  les  autres  terres  et  tenements  eomr  the  name  of  all  the  reft,  is  fnfficien^ 

prehendes  deins  mefme  lefeoffemefit  en  for  all  other  the  lands  and  tenements 

toutz  les  autres  villes  deins  mefme  le  comprehended    within     the   fame 

countie.    Mesfi  home  fait  unjait  de  feoffment  in  ai  other  the  townes  ia 

feoffemenX  des  terres  ou  tenements  en  the  fame  countie  (1).   But  if  a  man 

divers  counties,  la  il  covient  en  chef-  maketh  a  deed  of  feoffement   of 

cm  (fitmtie  aver  t/n  livfrie  4^fe\fin^  lands  or  tenements  in  divers  coun- 

ties,  there  it  behovetfa  in  every  coua 
ty  U>  have  a  livery  of  feifin  (2). 

^    TffN  un  countie!*    A  eounik  is  fetched  from  the  Frenrk,  and  (Poft.  2554  a.) 
Jhire  from  the  Sasum,    For  feyran  in  the  Saxon  tongoe  fifi-  it,  Co.  31.  b.) 
nifleth  partiriy  becaufe  everie  countie  or  fliire  is  divided  and  parted  (PoA*  168.  s») 
by  certaine  metes  and  bounds  from  another,  and  in  Lntiue  w  called 
Comiiatus,  d  comitando;  for  accompanying  together.    And  for  as  45  £.  3.  tu 
much  as  the  mei^  of  one  county  doe  not  accompany  together  widi 
men  of  another  county  at  countie  courts,  tumes,  leets,  and  other 
courts,  therfore  in  judgement  of  law  they  fhall  take  no  notice  ofu 
liverie  in  another  countie  to  pafle  any  lands  in  their  owne  countie* 
But  of  this  more  (hall  be  &id  hereafter. 


(5)  [See  Note  ^z^J  [50.  a-l 

(6)  9  H.  7.  I.     41  £.  3,  17.     Hal.       (1)  [See  Note  323* J 
ldS$«  (a)  [Sec  Mote  324.] 


Se<a. 
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Sed.  62. 

JPT  en  afcun  cas  home  atera  per  le  A  N  D  in  fome  cafe  a  man  (hall 

■^  grant  d'un  auterfee  fimpftf  fee  "^  have  by  "the  grant  of  anotlier  a 

taile,  ou  franktenement  farts  liven/  de  fee  fimple^  fee  tail,  or  freeliold  with-- 

Jeijim    Sicoine  deuS:  homes  font,  et  out  livery  of  feifin.    As  if  there  be 

chefcun  d'eux  ejl  feifie  d'un>qiiantitie  two  men,  and  each  of  Ihein  is  feifed 

deterre  deifis  nncounticyet  Citngranta  of  one  quantity  of  land  in  one  coun- 

fa  terra  a  f outer  en  efcliange pur  la  tie,  and  the  one  granteth  his  land' 

ttrre  que  tauter  ad,  et  en  mefme  le  to  the  other  in  exchange  for  the* 

manner  tauter  grania  fa  tare  a  le  land  which  the  other  haili,  and  in 

primer  grantor  en  efckange  pur  la  like  nianer  the  other  granteth  hia 

terre  que  le  primer  griintor  ad',  en  land  to  the  firlt  ^ran lor  in  exchange 

ceo  cafa chefcun  poit  entrer  en  T autre  for  the  land  which  U.e  fi r<t  grantor 

ierrei  ifjint  mife  en  efchange,  fans  hath ;  in  this  cale  eacli  may  enter 

afcun  liverie  dc feifin ;  et  tiei  efchange  into  the  other's  land,  fo  pur.  in  ex- 

fa/it  per  paro/x  de   tenements  deifiS  cliange,  without  any  livery  of  llilia 

tnefne  le  countie fans  efcript  eji  ojjets  (i);  and  fuch  exchange  nrade  by 

bone.  paroll  of  tenements  within  the  fame 

county    without    writing  is    good 

enough  (2). 

(4.  Co.  «l.)  T  T  ERE  Littleton  putteth  a  cafe  where  freehold,  &jc.  ftiall  pafle 
45  E.  3.  21.  JlJL  without  liverie  of  leiGn,  and  thereupon  putteth  the  cafe  of  an 
3  E.  4.  10.  exchanf^e  of  lauds  in  one  countie  that  is  good  by  deed  or  without 

T  H  4   1  deed,  without  any  livery,  but  if  it  be  in  feverall  counties  there  muft 

8H!r.  4.'  he  a  deed.    Alfo  of  things  that  lye  in  grant,  as  ad\ovvfons,  rei>ts,' 

98  H.  6.  %         commons,  &c.  an  exchange  of  them,  albeit  they  be  in  one  countie^ 

is  not  good,  unlefie  it  be  by  deed;  and  therefore  Littliton  putteth 
his  cafe  warily  of  land.    And  in  cafe  of  a  fine,  which  is  a  feoft'ment  , 
Vde ScA.  1       ^^  record,  of  a  devife  by  a  laft  wilj,  of  a  furrender,  of  a  releafe  or 

confirmation  to  a  leflee  for  yeares,  or  at  wil.    In  all  thefe  r         i  ^ 
and  fome  other  cafes  a  freehold,  &c,  (as  hath  beene  faid)  1.5^*   '^•J 
may  paffe  without  livery.    But  this  word  (efchange)   which  our 
author  here  ufeth,  is  fo  appropriated  by  law  to  this  cafe,  as  it  caiH 
jiotbe  exprefled  by  any  periphrafis  or  circumlocution  (3), 

"  En  ceo  cafe  chefcun  poet  enter,  SfC*'     For  by  the  exchange  tha 

parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold  in 

^  deed  or  law  in  them  before  they  execute  the  fame  by  entry;  and 

therefore  if  one  of  them  dyeth  before  the  exchange  be  executed  by 

45  E  3  26  21     ^"^^^^>  ^^®  exchange  is  void;  for  the  heire  cannot  enter  and  take  it 

45  E.  9.    '         as  a  purchafor,  becaufe  he  was  named  onely  to  take  by  way  o{ 

Exchange  10.      limitation  of  eftate  in  courfe  of  difceot. 

Se6l.  63- 

jpTfi  les  terres  ou  tenements  foient     A  ND  if  the  lands  or  tcnemenlii 


en  divers  counties,  c'eft  afccvoire,  •^■*"  be  in  divers  counties,  viz.  that 

C$0  que  run  ad  eft  en  un  countie,  et  which  the  one  hath  in  one  coiinty, 

ceo  que  Tauter  aaejimauiercountiej  and  that  which  the  other  hath  in 

la  another 

(i)  [Sec  Note  3x^.1  (3)  See  ace.  poft.  51'.  b.  and  Wilf.  vol,  2. 

(2}  [See  Note  396.].        '  part  3.  page  491.  496. 


Lib.  !•  Of  Tenant  for  yeares*      Sed*  63,  64,  6S. 

la  il  cotieni  de  aver  un  fait  indent    aiiother  countj%  there  it  behoveth 
^^efait  enter  eux  de  tiel ejchange.    to  have  a  deed  indt  nted  made  be- 

tweene  them  of  this  exchanse, 

THIS  is  evident  enough.     But  of  ^rbat  things  an  exchange 
may  be  made  (which  was  a  conveiance  frequent  in  former  (Hob.  41.) 
times)  is  to  b^  feene :  and  herein  many  things  are  to  be  obferved. 

Firft,  that  the  things  exchanged  [a\  need  not  Xohtin  ejffh  at  the  [a]  30  £.  i^ 
time  of  the  exchange  made<>  As  if  I  grant  a  rent  newly  created  out  ^  *;'••  l^- 

f  Poft.  366  a  )    ^^  ^y  ^^^^^5  ^"  exchange  for  the  mannor  of  Da/e,  this  9  i£*  4  ^ 

is  a  good  exchange  (4).  14  n.  g.  ^q^ 

ri.Ko.Abr.  ,[/']  Secondly,  there  needeth  no  tranfmntation  of  pof-  [/^j  g  r,  55^ 

812.)  feflion,  and  therefore  a  releafe  of  ^  rent,  or  eftovers,  or  50  K.  1.  Ei.  iJL" 

right  to  land,  in  exchange  for  land,  is  good  (5).  ^_  ^-  ^' 

The  things  [c]  exchanged  need  nor  be  of  one  nature,  fo  they  '7  i^/'*/- at 

concerne  lands  or  tenements,  whereof  LiffUton  l)ere  fppakt^th..    As  3  £*  4,'  j^^ 

land  for  rent  Or  common,  or  any  other  inherit-ince  which  concerne  r^i  9  £4  gi^ 

lands  or  tenements,  or  fpirituall  things,  as  tythes,  ^'c.  for  tempo-  9  K.  3.  ofi. 

rail,  and  tenure  by  ^  divine  fervice  for  a  temporall  feigniory,  &c.  21  E.  3.  6. 
But  annuities  or  fuch  like  which  charge  the  perfon  oneiy,  am^  doe 
not  concerne  lands  or  tenements,  cdunot  b£  exchanged  for  lands  or  '    ' 

tedemeots* 

Sed.  64,  65. 


ambideux  tiel x  parties  averont  en  les  hoth  parti  

terres  iffitit  efchanges;  car  fi  Pun  rb-  changed,  be  equall ;  for  if  the  one 

hit  et  grant  que  tauter  averoit  la  willeth  and  grant  thaf  the  other  fhaU 

terre  en  fee  taile  pur  le  tene  que  il  have  his  hind  in  fee  laile  for  the  land 

fiveivit  del  grant  de  le  auter  en  fee  which  he  hath  of  the  gran  ^  of  the 

JimpUy  comeut  que  Tauter  foit  agree  other  in  fee  finiple,  although  that 

a  cely  ceji  efchange  eji  voide,  pur  ceo  the  other  agree  to  this,  yet  this  ex- 

que  les  ejiates  nefont  my  egales.  change  is  voyde,  becaufe  the  eftateg 

.    '  be  not  equall. 

T^Nmefme  le  manner  ejl,  hu  il  ejl  T  N  the  fame  manner  it  is,  where  it 
^  grant  et  agree  enter  eui,  que  Pun         is  granted  and  agreed  betwcene 

avera  en  Tun  tevrefee  taile,  et  Cmiter  them,  that  the  one  (hall  have  in  the 

en  tauter  terre  Jorfque  a  terme  de  one  land  fee  taile,  and  the  other  ia 

vie;  ou  fi  tun  avera  en  tun  terre  fee  the  other  huxl  but  for 'terme  of  life; 

taik  generally  et  t'auter  en  tauter  or  if  the  one  fluijl  have  in  the  one 

terrefee  taile  efpecial,S^c.  Ijjmt  touts  land  fee  tuilc  general!,  and  the  other 

foits  il  covient  qtie  en  efcfutnge  les  in  the  other  land  fee  laile  efpecial, 

ejiates    d'ambideux    parties   fuient  8cc.    So  alw.aics  it  behoveth  that  in 

egalesy  c'ejl  afcavoire,  ft  tun  ad  fee  exchange  llie  efiatos  of  both  parties 

Jimplc  en  tun  terre,  que  tauter  avera  be  equall,  viz.  if  llie  one  hath  a  fee 

(let  ejiate  en  tauter  terre;  et  ji  hm  fim  pie  in  the  one  land,  that  tlie  other 

fid  J ee  taile  en  tun  terre,  il  cocient  ihixW  have  hke  eltate  in  the  other 

que     '  land; 

(4)  [See  Note  327.] 

(5)  Stc  as  to  this  Fulb.  ParaJ.  33.  a.  in  the  ditlogne  on  cxclunges. 


Lib.  1  •    Cap.  7.    Of  Tenant  for  yeares.     Sedl.  ^4, 65. 

4 

me  tauter  aver^fmblabh  ejlate  en  land ;  and  if  tb^  <>De  hath  fee  tails 
Tauter  terre^  isc.  et  fie  de  aliis  fta-  in  the  ooe  Idod,  the  other  OBght  U> 
tibus.  Mes  n* eft  my  riens  a  charger  have  the  likeeftate  in  th^ other  land, 
M  egal  valve  m  ierre$ ;  ewreomeni  6cc*  and  fo  of  other  eftates»  But  il 
yue  %  terre  Pun  vault  mult  pluis  ia  nothing  to  charge  of  the  equal 
que  la  terre  de  tauter ^  ceo  n^  riene  value  of  the  land* ;  lor  albeit,  that 
«  j^urpofe,  iffint  que  lea  ejiatee  per  the  land  6f  the  one  be  of  a  farre 
teJchansefaitjQient  egalee.  Et  iffint  greater  value  then  the  land  of  the 
en  tefcnange  Jont  deux  grants,  car  other,  this  is  nothing  to  the  |iur- 
chefcunpartie  grant fon  terre  a  tauter  fofe,  fo  as  the  eftates  made  by  the 
en  ej'chau^e^  %(^  et  en  chefcun  de .  exchange  be  equal!.  Ant)  fo  in  an 
hur  grants  mention  ferra  foj/i  de  eji^cbange  there  be  two  grants^  fcnr 
Pejchange.  each  party  granteth  his  land  to  the 

other, in  exchange,  8cc.  and  in  each 
of  their  grants  mention  ihail  be 
made  of  to^  exchafage* 

T^m.  **  JPlf  ejhhange  it  covient  que  Us  ejtatesjbtent  egeks,  Sfc!*  Eqva- 

Vide  Sea.  «50.       •*-'  lity  ia  ignds  is  threefold,  viz.  Firft,  equality  in  value:  , 

Secondly,  equalitj^  in  quantity  of  eftste  given  and  taken,  r  -« 

Thirdly,  equalityin  quality  or  manner  of  the  eilate  given  w^*  ^-J 
and  taken.    But  as  Littleton  after  faith,  equality  in  value  of  farida 
in  exchange  is  not  requiTite ;  neither  equality  in  the  quality  or  man* 
ner  of  th^  eilate.  And  therefore'  if  two  jointcRants  give  lands  jointly 
to  two  men  and  their  heires,  and  the  other  in  exchange  of  other  lands 
ttt  them  'and  their  heires  in  common,  this  is  a  good  exchange  (i) ; 
and  yet  the  manner  of  their  eftates  is  not  equall,  for  the  eftate  of 
ene  party  is  joynt,  and  the  other  in  comtnoxu    And  fo  it  is  if  two 
men  give  lands  in  exchange  to  J,  and  his  heires  for  lands  from  ^. 
to  thiKtt  two  and  their  heires,  though  the  one  pM-ty  have  a  joynt 
eftatei  and  the  other  a  fole  eftate,  yet  the  exchange  is  good.    The 
like  is  if  the  one  land  be  of  a  defi^ible  title,  and  the  other  of  em 
undefeafible  title^  yet  the  exchange  is  good  till  it  he  avoided* 
M  Braften,  la]  An  exchange  with  the  king  is  good,  and  yet  the  king  is  biied 

Kb.  5.  fo.  369.  in  his  politike  capacity,  and  the  wbj^  in  his  naturall  capacity  (s). 
4^H^/  9*  ^  ^^^  equality  of  the  quantity  of  the  oAate  is  requifite,  as  it  appeareth 
fftl  14  H  «.  ^^^^y  i>^  ^^  ^^^  pat  by  Littleton,  [b]  But  therein  it  is  to  be 
e£.f.£ich.ie,  obferved»  that  it  is  not  neceflaiy  that  the  parties  to  the  exchange 
e^  S.  Cui  ia*  be  fsifed  of  an  equall  edate  at  the  time  of  the  exchange  made  :  for 
vita  sa.  if  tenant  in  taile,  or  a  huiband  feifed  in  the  right  of  bis  wife,  ex- 

S  k*  i«  change  lands,  and  both  by  the  exchange  give  a  fee 

ut'  I  ^'"P^*''  *^^  ^^  8^^  ^^^^^ ^^  ^ avoyded  by  the  iffue  in    2*^? Iff.)  ®"* 

£xcli.  s.  tail,  or  by  the  wife  after  the  deatih  of  the  hafband  ; 

3  £.  d.  19.  [d]  fo  as  Littleton  &ith,that  in  exchanges  it  bshoveth  that  the 

IS  H.  4. 12.  eAates  which  both  parties  have  in  the  Ian  jib  exdiaoged  be  ^ual,  ie 

iS£  •f  3^%)  as  much  as  to  fay  that  the  ftate  reciprocal^  given  in  exchange 

T(nui.3  V>r  ^."Hht.to  be  equall.    [e]  But  in  a  partition  the  eftates  allotted  to 

We.  3.  15."  either  party  need  not  to  he  equall,  as  (hall  be  obferved  in  j-         ,  -t 

39  E.  3.  1.  his  proper  place.  L5  *  •  •^*  J 

a  E.  4.  21.  To  0uit  up  this  ppmt,  there  be  five  things  nec'eflkry  to  the  per- 

JJ^'^:^5*  fe^fton  of  an  exchange,     i.  That  the  eftates  given  be  equall  (i). 

90  Jb.  1.    lit.  Tk^A 

Bro.  d84.      ^  ^^  That 

SO  £.  1.  tit.  Exchange  15«  [e]  F.  N.  B.  6S.  m.    (iPoft.  179,  b.)        ' 

(i)  [See  Note  318.].  [5i»b.] 

{2)  [See  Note  320.]  (i)  Vid.  22  £.3.  3.    Contra  3I  E.  3. 

(3}  45  £.3.  20.    Ha].MSS.  15.    Hal.MSS. 


Lib.  1.  Of  Tenant  for  yeares.  Se&.  66. 

«.  That  this  wor3  (eacmnJUtm  «xchalig»)  be  ufed,  [/]  wbkh  in  fo  \f]  9  E.  4.  9i« 

individiiaUy  reqaifitii^ts  it  cannot  he  lu|)plMd  by  any  otfaer  word  or  ^  H.  ^  Sd. 

dvfcribtd  by  any  tirdliioloealtoii  {^i  and  herewith  agreeth  Xi/f/e*  llr't  JT' 

Hfk  aftarwai^  in  this  Seaien.    In  the  boofee  of  Domeiday  I  fiiuie,  50.  A^Do^fi*. 

JSCiiie  ttrrmn  cMtMm$ii  fingo  Brtocviie  f  ifod  MeiidttfiM^  comes  Mt^  Wadon.  BedC 

fi^oa,  tt  tpfitrnfambmrn  %mtt  dupimn,  Sundeia. 

JbTirgp  itf  Bckamp  pro  efcamhio  de  JVarra.  t^-^  ^ 

3.  That  ibert  be  an  execution  by  entry  or  daime  in  the  life  of  4^  k!  s  ^ 

the  partks,  as  hath  bin  &A^.   [g]  41  That  if  it  be  of  things  that  lye  45  E.  5. 

in  grant,  it  muil  be  by  deed*    lh\  5.  If  the  Ifiuads  be  in  feveruU  £rchiuige  1. 

counties,  there  ought  to  be  a  dc^indeotedf  or  if  the  thin^  lye  in  (^  ^  tn.) 

grant,  albeit  they  be  in  one  county.  [f]  ^  H.  e.  2. 

[i]  If  an  in^t  exchenge  lands,  end  after  his  fall  a^e  occupy  At  FM  4r>  E.  &  sa 

lands  taken  in  exchange,  the  exchange  is  beooae  perfe^  for  the  ^  ^'  ^*  it. 

exchange  at  the  fird  was  net  void  (becanfe  it  amounted  to  a  livery^  £0  4  £.  e.  ik. 

and  alio  in  refpea  of  the  recompence)  but  voida^  (3}.  ^>^  ^0. 


^  Cmmh^  queJtMir  agrcB  a  edf  ^  rfckimg€  ^  vMe^  The 
agreement  of  the  parties  catiaet  make  that  good  which  the  law 
nuJiedi  void. 

JTEM,  j%  home  kffk  terre  a  un  A  LSO>  if  a  man  letteth  land  to 
^  tiui'er  pur  terme  d*ans,  catheni  que  '^  another  for  term  of  yeares,  aj- 
h  feffirmoruft  devant  que  k  l^et  beii  the  leffor  dieth  befoi^tbe  leHee 
enter  en  ie$  tenements^  mtcore  il  poit  entreth  into  the  tenements^  yet  he 
fitter  dt  mefme$  les  fentment$  apre$  ie  ipay  enter  into  the  tame  ten^ment^ 
mort  Ie  lefftntr,  pur  'ceo  que  le  Uffee  after  the  death  of  the  leflbr,  becaufe 
perforce  de  U  leafe  ad  droit  main-  the  leffee  by  force  of  the  leafe  hath 
t^imtiU  d^aver  leu  tenements Jblon^ue  right  prefently  to  have  the  tene- 
le  forme  de  le  leafe.  Mesfi  nomejait  nients  according  to  theforme  of  the 
msfmt  defeoftment  a  un  auter,  et  leafe.  But  if  a  man. make th  a  deed 
un  letter  d^attorn^  a  uu  home  a  de-^  of  feoffmaat  to  auotber,  and  a  letter 
ttverer-aiufffiAfiH  perforce  demefme  of  attorney  to  one  to  deliver  to  biih 
Ie  fait;  uncoreft  tiverie  de  feifrn  ne  feifin  by  n;>rce  of  the  fame  deed  ; 
foitfait  en  la  vie  telny  que  ft/hit  le  yet  if  livery  of  feifin  be  not  ^e- 
foit,  ceo  ne  vault  riens^  pur  ceo  que  cuted  in  the  life  of  him  which  made 
Pauief  n*adpas  afcundroit  drover  les  the  deed,  this  availeth  nothing,  for 
tenements  Jolonque  le  purport  de  le  that  the  other  had  nought  to  have.. 
dit  faitydtvant  le  liverie  de  feifin ;  the  tenements  according  to  the  pnr* 
et  fi  ntd  Rvene  de  feifin  fait  jf^'ait,  port  of  the  laid  deed^  before  livery 
donque  apfes  le  mort  celiaf  quejifi  le  of  feifin  made;  and  if  there  be  no 
faky  le  droit  de  tiek  tenements  ejl  livery  of  feifin,  then  after  the  .des?? 
tnaintenant  eufon  Jmre^  ou  m  of*  ceaie  of  him  who  mad^  the  deed^ 
cwafi/«A  the  right  of   thefe   tenements    is' 

•     •  forthwith  in  hiaheire^  or  in  fome- 
other. 

*^   QI  home  teffk  terre  a  u%  outer  puA  tetmt  iPmSf  eoment  quete 

^  leffifr  awr^  devaftt^  ^c."  Tk^  reafon  is,  becaufe  the.intereft  (P^.  tro.  •.) 
of  the  tearme  .(as  hath  beeoe  faid)  doth  pafle  and  veft  in  the  leffee 
before  entiy,  cmd  therefore  the  diath  of  the  Isffor  o^nnot  deveCt  that  ^ 

which  was  vetted  before. 

(a)  ISee  Note  330.2  .        (3)  l^  Note  331.4  \ 


Lib.  1.    Cap.  r.       Of  Tenant  for  yearesj.         Se<ft,  66. 

f  9.  Co.  75.  *«  Attorney'''  is  an  ancient  Engfijh  word,  and  figfiifieth  one  thdl  is 

F.N.  15. 156.)     fgt  in  tj^p  tiirnc,  ile*lrf,  or  place  of  another:  and  of  Ihcfe  foroc  be 

private  (wheieof  our  author  liere  fpeaketh)  and  fome  be  publike,  as 
attorneys  at  law,  whole  warrant  from  his  maffer  is,  ponit  locojuo 
taieijt  atfontafumfttitfn,  which  fettetb  in  his  turne  or  place  fnch  a 
man  to  be  his  attorney. 

Tid.Sc6L  196.        **  Et  vn  Utter  d* attorney  a  un  home  a  deliverer  a  kty  feifin  •-   ^        -i 

per  force  de  Wf^'me  la  jaity    Here  firO  it  app-arcth  that  the  l^^*      'J 
ajtuhority  to  deliver  feifin  (as  hath  bin  faid)  muft  be  by  deed  (i); 
for  tetter  d^attornty  is  as  mucl?  as  a  warrant  of  attorney  by  deed, 
for  litenv  doc  fi^uufie  fvomctinne  a  deed,  as  Uteroe  acquit tancice  do« 
frr]  ?4  K..1.  27.  fignifie  a  deed.of  Hcqnitrance,  and  hciCMith  [a]  agreeth  Britton, 
11  H.  7.  13.  2.  Littteton  here  tpei'.kes  generally  a  un  homey  and  few  perfons  are 

Bfciti.  101.  b.  j^j  difabled  to  be  private  atlorneyes  to  deliver  feifin ;  for  mounks, 
W  '^  ^-  ^®*  infants,  fem  coveit8(*2),  perfons  attainted,  outlawed,  excommoni- 
BO  jTh  6 'so.  cated,  villeins,  aliens,  &c.  may  be  attomeyes.  A  fem  may  be  an 
13  E.  3.  attorney  to  deliver  feifin  to  her  huft)attid,liend  the  huihand  to  the  wife. 

Attorney  73.       and  he  in  the  remainder  to  the  leflTee  for  life, 
[c]  l«.  Air.  3.  It  appetareth  here  that  the  attorney  muft  [c]  puffue  his  war- 

p'.  24.  rant,  other\Nife  he  doth  not  deliver  feifm  by  force  of  the  deed,  as 

11  H  ^A^?*  XiWe/on  fpeaketh.  Now  his  authority  is  twofold,  cxprelTed  in  his 
to  H  7  ■  warrant,  and  implied  in- law,  both  which  hepuift  purfue.    And  firlt 

11  h!  7.  13.        of  his  exprefl'e  authority.     A  maii  fcifed  of  Black  Acre  and  White 

40.  Air.  38.  Acre  makes  a  deed  of  feoffment  of  both,  and  a  letter  of  attorney  to 
(9.  Co.  76.  b.)  enter  into  both  Jcres,  and  to  deliver  feifm  of  both  of  them  according 
17.  AC  61.         to  the   forme  and  eite6t  of  the    deed,  and  he  eutreth  into  Black 

41.  Aff.  10.  j4cre  and  delivers  itiCm  fecundum  formam  carta:,  this  livery  and  feifm 
?f  L«^  Vs  ^  ^^  g^^^>  albeit  he  did  not  enter  into  both,  nor  into  one  in  the 
^'       ,  name  of  both;  for  when  he  delivereth  feifm  of  one./tCMWf/ww/bnf?«m 

cartar,  this  is  tantamount  and  implyeth  a  livery  of  b«th.  'So  when 
.(Poft.  310.  t.  the  feoffment  is  made  to  two  or  more,  and  the  attorney  is  to  make 
359.  a.)  livery  of  feifin  to  both,  and  the  attorney  make  livery  of  feifin  to  one 

of  the  fcodees  fee  undum  form  am  et  effcHum  carta*,  this  is  good  to 

both,  and  yet  in  that  cafe  he  that  is  abfent  m'ay  waive  the  livery  (3). 

If  lefi'ce  for  life  make  a  deed  of  feoffment  and  a  letter  of  attorney  to 

the  lefl^c  r  to  make  livery,  and  the  lefibr  maketh  livery  accordingly, 

^  notwiihftandirig  he  fl-all  enter  for  the  forfeiture.     Hut  if  leifee  for 

yeures  mak(*  a  feoffment  in  fee  and  aletterof  attorney  to  the  lefTor  to 

make  l:\cry,  and  he  make  livery  accordingly,  this  li\ery  fhall  binde 

the  Icl^or,  and  fluill  not  be  av(»>ded  by  him:  i^^r  the  lellbr  cannot 

makfj  livery  as  attorney  to  the  lefli »%  becaufe  he  had  no  freehold 

i  "wborcof  to-  make  livery,  but  the  freehold  was  in  the  lefibr  (4).     Ff 

the  IcfioV  make  a  deed  of  feolVnient  and  a  letter  of  attorney  to  the 

Iciyee  for  yearcs  to  make  liveiy,  and  he  doth  it  accordingly,  this  ftiall 

Tr.  7Eli2.  in      not  drownc  or  extinguifh  his  tcjririe,   heranfe  he  did  it  I's  a  miniftei* 

coin,  banco  (5). 'to  another  (6)  and  in  unUher's  right,    and  is  *  accounted  in  jiidge*- 

Ja.  m!)  "^^"^  ^^  ^^^^  '^^^  '^^  °^  ^^^  other,  and  iLc  feolfee  claimeth  nothing 

by  him  (7). 
17  E.  3.  61.  If  one  as  procurator  or  attorney  to  another  prcfent  to  his  mvne 

(F.N.B:  35. 0.)  benefice,  he  puts  hmifejfe  out  of  poOcllionj  because  hccommeth  in  by 

(1)  V:d,   I.    Aff,    16,      26.    Af,    29.        (4)  [See  Note  334.1  . 

35.  Aff,  I.     12  //.  7.  27.  13.  //.  7.    14.         (5  J  Smttii'i  cafe,     fial.MSSt 

^it^'7'  '5-     »3  -^-  4-  ^-  Hal.  MSS.                 (6)  [See  Note  33c.] 

(2)  [See  Note  332.]  (7)  [Sec  Note  336.] 

(3)  [See  Note  333.J 


liib.  1 .  Of  Tenant  for  yeares.  Se&,  66* 

tb^  indudion  and  inftitutiofi  of  the  ordinary.     If  the  tenant  deTife 

that  the  lord  fhall  fell  theiand,  and  dietb,«nd  the  lordfelleth  it,  the 

feigniory  remaines.     But  if  the  lord  or  a  grantee  of  a  rent  charge 

had  been  alfo  cefiy  qu^vji'  of  the  land,  and  after  the  (iatuie  of  R.'2* 

»nd  before  the  llatutc  of  ij  H,  8,  ccfty  que  v/e  had  made  a  feofl-  0-  P°-  m- 

tnent  in  fee  of  tlic  land,  albeit  the  land  palleth  from  the  feoftees,  and  *^^  ^^*  ^^ 

his  feotfment  is  warranted  by  the  power  given  to  him  by  the  flatute, 

yet  the  feigniory  or  rent  charge  is  extinct  by  his  feolfm^t,  for  that 

he  bath  not  a  bare  authority  as  the  attorney  hath  (8). 

If  a  man  be  diffeifed  of  Blacke  Acre  and  JV/iUe  Acre]  and  a  warrant 
of  attorney  is  made  to  enter  into  both  and  to  make  livery,  there  if 
the  atturncy  enter  into  Blacke  Acre  onely  and  makes  livery  J  ecundum  (Poft.  25i  h,) 
fornuun  carUe,  there  the  livery  of  feilin  is  void,  becaufe  he  doth  lefle 
r-        ,   -j  then  his  warrant  (9) ;  for  the  eftate  of  the  difleifor  in  ll'hiU 
1^52.  D.J  ^^.y.g  cannot  be  devefted  without  an  entry.    But  there   is  a 
divcrfity  betweenean  authority  coupled  with  an  intereft,  and  a  bare 
authority  (1).   For  example,  a  cuftome  within  a  mannor  time  out  of 
xnind  of  man  ufed,  was  to  grant  certaine  lands  parcell  of  the  faid 
mannor  in  fee  fmiple,  and  never  any  gyant  was  made  to  any,  ^nd 
thesbeires  of  his  body,  for  life  or  for  yeares;  and  the  lord  of  the  (\^  y{jo,  Abr. 
faid  mannor  did  grant  to  one  by  copie  for  life,  the  remainder  over  511.) 
to  another,  and  the  heires  of  his  body ;  and  it  was  [k]  adjudged,   r/t]  Hil.  36  El. 
that  the  grant  and  remainder  over  was  good  ;  for  the  lord  having  Rot.  492.  inter 
authoritie  by  cuftome,  and, an  intereft  withall,  might  grant  ^ny   Stanton  & 
lefler  eftate :  for  in  this  cafe,  tlic  cuftome  that  enableth  him  to  the  ejt?lim'ie*  fimr& 
greater,  enableth  him  to  the  lefler,  Omne  majasinft  continet  minus,  in  the  Kiiig's 
But  he  that  hath  but  a  bare  authority,  as  he  that  hath  a  warrant  Bench. 
of  atturney,  muft  purfue  his  authority  (as  hath  bcene  laid),  and  if  ^^^'  ^^^-  ^• 
he  doe  lefle.  It  is  voyd  (2).  '        .  \t'lvh.&c  ai. 

A  man  make  a  leafe  for  life,  and  after  inake  a  charter  of  feoff-  x^sqx  I3t. 
ment,  with  a  letter  of  attorney  to  deliver  feifm,  the  atturney  enters  17  KI.  'DyvrA/o. 
upon  the  leflce,  this  is  lufficient  to  convey  away  the  reverfion;  for   (Mo.  91.  2.  Sid, 
(3)  (that  it  may  be  faid  once  for  all)  livery  of  feilin  being  to  perfect   A^'^^o^u^v^^t 
the  common  affurance  of  lands,  is  ahvayes  expounded  favourably,  ut      **  *     *    '^ 
res  magis  valeat  quam  pereat.     And  all  hhis  was  adjudged  and  [/]  W  ^^^'  ^}  ^'* 
refolved  by  the  court  of  common  pleas,  and  after  afiirmed  by  all  ihe  ^^^^  Banc  " 
judges  of  the  king's  bench,  in  a  writ  of  error.  inter  Carter  pi. 

And  it  is  to  be  knowne,  that  a  deed  of  feuffemeat  beginning  Om-,  &  Cla>p<ile  U 
tubus  Chrijlijidelibus,  ^c.  or  Sciant  prcffintds  etfuturi,  SfC»  or  the   *!•  ^^^^'    I"^ 
like,  a  letter  of  atturney  may  be  contained  in  fuch  a  deed ;  for  one   ^^^  'b'rK  f   d*' 
continent  may  containe  divers  deeds  to  feverall  perfons ;  but  if  it.  ernr.   HII. 
be  by  indenture  between  the  feoffor  on  the  one  part,  and  the  feof-  3t>fvl.  Rot.  7^1. 
fee  on  the  other  part,   •  there  a  letter  of  altarney  in  fuch  a  deed  *  ComnumU 
is  not  good,  unleffe  the  atturney  be  made  a  party  in  the  deed  in-   ^rr^r  jt^cu  jn» 

dented  (4).  .       ,  ,      rontrarinn/. 

Now  the  authoritie  of  an  atturney  iinpiyed  in  the  law,  is,  thoi^gU  ^ ^.  inft.  ors. 
the*  warrant  be  general!,  to  deliver:  feifm  ;  ytt  the  utturney  cannot   2.  R'^.  Aif.  g. 
deliver  feifm  within  the  view,  for  "his  warrant  is  iniendcible  in  law  of  ^^^  '';''^:  ^^•'•) 
an  aduall  and  expreffe  liverie  and  not  of  a  liverie  in  U-vi  and  (o  hath   r^'^^'  t   ' '  '\ 

•     •  r  I        1   /    V         o  1  r  1  r  11        •  Com.  hanc.  in 

itT)een  refolved  (5^. ,  See  tnore  faereoi  here  next  following.  Y«rham'»  caic 

(8)  %etfupra  note  7.  ^3)  [See  Note  339.] 

(9)  [See  Note  337.1  \  (4)  Aiijtidged  QonxTii  heiiAJisfi  Differ  and 

,  Nohnd.  H^i.MSS — Sre  alio  another  call; 

£52.  b.]                .  centra  in  Cr©.  £1iz.  905.    The  cafe  cited 

(1)  Sec  ante  49.  b.  and  poft*  IX  J.  a.    by  lord  Hale  is  in  2.  Rv>.  Abr.  8.  pi.  12. 
and  181.  b:  '(5)  Dy.  233,    Sir  Walttr  Pmf^  cafe, 

(2)  £S«c  Note  338.]  Kal.  MSS. 


Lib.  I.    Cap.  7.       Of  Tenant  for  yearei.         Se€t.  67. 

**  Uneowefi  Uvefie  H/ejfin  nijhii/aii  en  la  vie  ethf  quefejmi  U 
IS  H.  6. 6b       /oif.*    Here  albeit  the  warraat  of  atiuniey  be  iodefiniU,  witbovt 

limitation  of  any  timey  vet  the  law  preferibetb  a  time,  as  Liiiktm^ 

here  faith,  in  the  life  of  him  that  maide  the  dt&d  ;•  but  the  death  not 

only  of  the  feoffor,  of  whom  LUtlHcn  fpeaketh,  but  of  the  feoffee 

alfoy  is  a  countermand  in  law  of  the  letter  of  attumey ,  and  the  deed 

it  felfe  is  become  of  none  effed,  becamfe  in  this  cafe  nothing  doth 

paffe  before  livery  of  feifin.    For  if  the  feofibr  dieth,  the  land  de<» 

fcends  to  his  heire,  and  if  the  feoffee  dieth,  liverie  cannot  be  made  to 

Srafbn  t*  ft.     ^^  hcire,  becanie  th^n  he  (hould  take  by  purchafe,  where  heires 

^  ^^^  *  were  named  by  way  of  limitatipo  (6.)    And  herewith  agreeth 

40.  AC.  pi.  38.    Bra&9n^  Item  oportet  qu6d  doumtionefn/tquaivr  ret  tradiiio^  etmm  as 

f9H.  6. 7.  a.     tUd  donatpru  et  donaiorif.  Therefore  a  letter  of  attorney  to  deliver 

14  E.  4.  f  .         liyeiy  of  feifm  after  the  deceafe  of  the  feolfor  is  voyd  (7). 

ii^r'^&o.       Fonrthlyy  us  all  cafes  the  attorney  mnft  purfoe  the  warrant  in 

'        fabffance  and  effeA  that  he  hath  to  deliver  ieifin. 
18  B.  a.  S.  Fiftly,  all  this  is  to  be  underftood  of  fole  perfons,  or  of  a  corpo^ 

11 H.  7,  I9i       ration  or  body  conTifting  of  one  fole  peHbn,  er  a  bi/hop,  parfoa,  ice 
(1.  Sid.  lis.)     gui  i^  holdeth  not  in  u  corporation  aggregate  of  many  perfons  ca- 

pable  (8X    And  therefore,  if  a  maior  and  commonalty  make  a 

charter  of  feofement,  and  a  letter  of  attumey  to  deliver  feifin,  the 

livery  of  feifm  is  good  after  the  deeeafe  of  iht  maior,  becaufe  tho 

corporation  never  dieth  (9).  The  like^of  a  deane  and  chapter,  eijkf 

de  JhrnUbiu, 

C4.  C^  lt9,  b.         LaAly,  if  the  leflbr  by  his  deed  lieenfe  the  leflee  for  life  or  yearei 

£Co%ii?'      (^^^  ^  reftrained  by  condition  not  to  alien  withoot  licence)  to 

lOieh.  9.  JiL  in    *^^*>  ^"^  ^^  hffoT  dieth  before  the  leffee  doth  alien,  yet  is  his  death 

Com.  Banc.        00  cottntermaad  of  the  licence,  but  that  he  may  alien,  for  the  licence 

F.  N.  B.  fis.      exempteth  the  leflee  out  of  the  penaltie  of  the  condition,  and  it  waa 

f  £.  5.  dB.de    executed  on  the  part  of  the  leffor  as  mach  as  might  be.    And  fo  it 

Stfllnf  Pntf  80.  ^^  refolved,  Mkhad*  3.  Jac^^  tn  Commim  Emnco.  As  if  the  king 

1.  Ro.  Abr!       ^^  liceafe  to  alien  in  mortmaine,  and  dyeth,  the  Iteenee  ma^  fai 

1,  838.)         exeooted  after  (lo). 


& 


Sea.  67^ 


JT2U, 


t,  fi  tenements  foient  leffes  a  A  LSO,  if  tenements  be  let  to  ft 

un  home  pur  terme  de  demy  aUf  "^  man  for  terme  of  halfe  a  yeare^ 

<ntpur  le  quarter  de  un  an,  S^c.  en  or  for  a  quarter  of  a  yeare,  {tc.  in 

Hetcafe,fi  le  leffee  fait  zmjl,  le  leffor  this  cafej  if  the  leiTee  commit  waft, 

avera  envers  luy  briefede  waft^  et  le  the  leflbr  fliall  have  a  writ  of  waile 

briefe  dirra,  quod  tenet  ad  terminum  againft  him,  and  the  writ  (hall  fay, 

afmorum;  mes  il  avera  unjpeciall  auod  tenet  ad  terminum  annorum^ 

declaration  Jiw  le  veriiie  dejon  mat-  but  he  (hall  liave  an  efpeciall  decla* 

ter,  et  le  count  tCabatera  le  briefe,  ration  upon  the  truth  of  his  matter,' 

pur  ceo  que  H  puit  aver  nul  outer  and  the  conot  (hall  not  abate  Hbt 

iriefe  fur  le  matter.  wri^^  becaafe  he  cannot  have' an j 

other  writ  upon  tho  iQsitter* 

u  SI 

(6)  [See. Note  340.!  (9)  fSee  Note  342.3 

(7)  [See  Note  341.]  (10)  Vid.  Piowd.  Com.  4(7;  contm  im 
(i)  II  H'7.  ty.     12  H,  8.  12.     c  HI  licence  f  the  UnsBt  m  sUim^  ut  1ridctur« 

7.  $5.    ax  H.  7.  I.    HaL  MS&  Hd.  MSS. 


Lib.  1.  •  Of  Tenant  foT'yeates.  "^  Sed.  67. 

**   QI  k  Ufeefail'Wf^r    Waftc,  VaJUm,  dicitur  i  vajlando,  pf  CF.N.B-Wafta 
•  ^  wafting  and  depopulating :  and  for  that  wall  is  often  al-'  ^*-  ^^^  ^^^      y 
r.^        -1  ledged  to  be  in  timber,  which  we  call  in  I^fine  waremiuniy  .  , 

\5i*  ••]  or  marefnium,  or  manfmium,  it  is  good  to  fetch  both  of  them  . 

from  the  original^  Firft,  thnhtr  is  ^  Sason  word.  Secondly^ 
maremium  is  derived  of  the  Trench  word  marreim^  or  marreinj  which 
properly  figni fie th  tinibtx. 

An  aftion  of  waft  doth  lie  againft  tenant  by  the  curtefie,  tenant  in  v.  Marlb.  ca.' 
dower,  tenant  for  life,  for  yeares,  orhalfe  a  yeare,  or  gardian  in  chi-  «3.  «.  pun  of 
valry  (i),  by  him  that  hath  the  immediate  eftate  of  inheritance,  for  ^^^^'^^j!'  --  \ 
waft  or  dcfti  uflion  in  houfes,  gardens,  woods,  trees,  or  in  lands  {2),  ^^'  ^'^ 

jneadows,  &6.  or  in  e?cile  of  men  to  the  di/herifon  of  him  in  the  re-^ 
yerffon  or  remainder.  There  be  two  kinds  of  wafte,  viz.  voluntary  or  . 
aduall,  and  p^rmiffive.  [a]  Waft  may  be  done  in  houfes,  by  pulhiig  ["«]  S4X.a 
or  prbftrating'thein  down,  or  by  futleringthe  fame  to  be  uncovered,  Wait,  .148. 
whereby  th^  fpara  pr  rafters,  plauuchers,  or  other  timber  of  the  houfe  ("*•  ^*  ^^*  .^. 
are  rotten  (3).     [b^  But  if  tli^e  houfe  be  uncovered  when  the  tenant.  ^^^  ^ig) 
commeth  in,  it  is  no  waft  in  the  tenant  to  fuffer  the  fame  to  fall!  [6]  4a  AlL  "■ 
downe.     But  though  the  houfe  be  ruinous  at  the  tenant's  coming  in,  y.  i^. 

iet  if  he  pull  it  dowiie,  it  is  waft  unlelfe  he  reedifie  it  againe  (4).  ^  ^^^'  ^y^' 
c]  Alfo  if 'glafle  windowes  (tUo'  glafed  by  the  tenant  himfelfe)  be  M'^';j(}^h^7  S* 
broken  dowrie,  or  ciii-rfed  away,  it  is  waft,  for  the  gUflTe  is  part  of  bis  ^'^  ^  ^  '   -- 
hodfe.     And  fo  it  is  of  wainfcot  (5),  benches,  doores,  wirtdowes,  29E.  3.  33. 
furnaces,  and  the  like,  annexed  or  fix.cdto  the  houfe,  either  by  him  4.  Co.  63. 
*    in  the  reverfton,  .or  the  tenant.  Herlakendeo's  " 

-'     •       -  tale.  ^^     ^ 

If]  22  H.  U.  18.     12  H.  8.  1.     13  H.  7.  £]«     22  E.  4.  18.     21  K*  4.  S9.  .  10  H.  7,  1     * 
Ke|{.  JuUic.^26. 

[d]  Though  there  be  no  timber  growing  iipon  the  ground,  yet  th«  f  <i]44  B.  s.  «i; 
tenant  at  iiis  pehllinaft  keepe  the  houfeB  from  w&ftii^.     If  the  te-  ^-  *Vw  0.22: 
nanyt  4cMi.or  fiifier  wafte  to  be  done  in  faoufes,  yet  if  be  repaire  them  loELDyersr^: 
before-atiy  sdHon  btought,  there  lieth  00  action  of  waftagainft  him,  5.  Co.  if 9.  m 
Wt  he  cannot  plead,  qtuxi  nouftcit  vajtum^  but  the  fpeciali  matter.     WhelpdaleN 

A  wall  uncovered  when  the  tenant  commeth  in,  is  no  waft  if  it  be  ^^/®'  ^^  ^  ^^  ., 
fuflered  to  decay.     [<■]  If  the  tenant  cut  xiowne  pr  deftroy  any  fruit  44  e  3 '4*.     ' 
trees  growing  in  the  garden  or  orchard, it  is  wafte;  but  if  fuch  trees   r^j  7'fj.  c.  SS^ 
grow  upon  any  of  the  ground  which  the  tenant  holdeth  out  of  the   44  £.3. 44. 
garden  or  orchard,  it  U  no  wafte  (6).    .  • 

[/I  If  the  tenant  build  a  new  houfe,  it  is  wafte,  and  if  he  fuffer  it   r /•]4^E.3,  21, 
to  be  wafted,  it  is  a  new  wafte.  {g]  If  the  houfe  fall  downe  by  tern-  4*>  E.  3.  2.' 
peft,  or  be  burnt  by  lightning,  or  proftrated  by  enemies,  or  the  like,   ^  ^  ^'  ^^'^   ' 
withottt  a  default  of  tiie  tenant,  or  was  ruinous  at  his  comniing  in,   "^  ~*   * 
and  fell  downe,  the  tenant  may  build  the  fame  agahie  with  fuch  ma-  /jjq|j  ^^ 
terialls  as  remaines,  and  with  other  timber  which  he  may  take  grow-   g.  ro.  Abr.  8i4, 
ing  on  the  ground  for  his  habitation,  but  he  muft  not  make  the  houfe  815. 8«l.  1.  RoJ^ 
larger  then  it  was.     If  the  houfe  be  difcovercd  by  tempeft,  the  te-  i^i*^'^'  ^^*' 
nant  muft  in  convenient  time  repaire  it  (7).  t'^\4  Co.  63. 

HvlAkenden'0  cafe.     43  £.  3»  6.     26  £.  3.  76.    11  H.  4.  32.'     If  H.  4.  5.    SSH.  6.  18. 
19  E.  3. .  Wait  SO, 

\K\  If  the  tenant  of  a  do^^  houfe,  warren,  parke,  vivar}%  ef-  [fc]  Temps  E.I. 
tapgues,  or  the  like,  do  take  fo  many,  as  fuch  fufficient  ftort  be  not  letl  p^h  ,0  ^^ 
>  .  '-as  5i^.f.* 

Waft,  97.     im.  »:  1.    PI.  Com.  322.    7  H.  3.    WaO.  141.    (2.  Ro.  Ah?;  814I> 

*(i)  Some  ofthere  were  not  puniftiable  (4)  [See  Note  345.] 

at  common  hwl  Sec  pott,  c t,  b.  and  54,  a.  (5)  [See  Note  346.] 

(2)  [See  Note  343.)  ?6)  14  //.  4.  12.     Hal.  MSS. 

(3)  [See  Note  344.]  (7)  [Sec  Note  347 -1 
Vox..  X.  M 


n 


Lib*  1 .    Cap.  7.    Of  Tenant  for  yearcs. 


Seft.  67, 


W. 


ns  he  fuond  when  he  came  in,  this  is  wa(l ;  and  to  fuffer  the  paie  tp 

decay,  whereby  the  deere  is  difpeffed,  is  wafte  (8), 

Til  ft  n«  6  And  it  is  to  be  obferved,  that  there  is  waft,  dercni6^ion  and  ewiltr 

If.  a.     '   '       Vft^tt  properly  is  in  houfes,  gardens,  (as  is  aforefaid)  in  timber  trees, 

(viz.  oak,  afh,  and  elme,  and  thefe  be  timber  trees  in  all  places) ei» 

ther  by  cutting  of  them  downe,  or  topping  of  them,  or  doing  anf  aft 

whereby  the  timber  may  decay.    Alfo  in  countries  where  timber  is 

fcant,  and  beeches  or  the  like  are  converted  to  building  for  the  haJtA* 

tatioa  of  man,  or  the  like,  they  are  all  accounted  timber,  [i]  If  the 

tenant  cat  down  timber  trees,  or  fuch  as  are  accounted  timber  ( J  o), 

as  is  aforefaid,  this  is  wad ;  and  if  he  fuffer  the  young  germins  to 

be  defboyed,  this  is  deftrndtion.     [k]  So  it  is,  if  the  tenant  cut 

down  underwood,  (as  he  may  by  law)  yet  if  he  ftiffer  the  young 

germins  to  be  deftroyed^  or  if  he  Hub  np  the  fame,  this  is  deftmc- 

lion. 

[i]  Cutting  down  of  willowes,  beech,  birch, afpe»  maple^  or  thelike, 

landing  in  the  defence  and  fafeguard  of  the  houie,  is  deilrudion. 

[mi]  If  Uiere  be  a  quickfet  fence  of  white  thorne,  if  the  tenant  dub  it 

up,  or  fuffer  it  to  be  deflroyed,  this  is  deftrudion  (11);  and  for  all 

thefe  and  the  like  deflrudlions  an  adion  of  waft  lyetju     [ii]  The 

cutting  of  dead  wood,  that  is,  ubi  arboresjunt  aridity  martua^  eavttp 

non  ejciftentes  maremium,  nee  port  ant  esfni^iUf  nee  folia  in  ajlaitf  is 

no  waft;  but  turning  of  trees  to  cnles  for  feweil,  when  there  i  ^       .  •■ 

is  fufficient  dead  wood,  is  waft.  L53*   *^*  J 

1.  Ro.  Abr.  669.)  [m]  46  £.  S.  17.     9  H.  6. 10.     IS  H.  8.  1.  [»]  16  CI.  TOj.  33f. 

20  £.5.    Wait.3t.    F.  N.  B.  59.  m. 


'i]  n  n.  6. 

It.  a. 

9H.  6.1.  66. 
11  H.  6.1. 
7.  N.  B.  69.  m. 
SO  £.  3. 

10  H.  7. t. 
48  K.  3. 6  b« 

6  £.  4.  toa 

41  £.8. 
to  £.  S. 

iVsitae. 

IS  £.4. 1.(9) 

m40E.s. 

15  b.&55. 
IS  £.  4.  t. 
If  H.  8. 1.  b. 
10  H.  7.  S. 
8.£.f. 
%Viift.  Ill* 
«E.  6. 
Watt.  Br.  136, 
(Cro.  Ja.  1S6. 
4.  Co.  63,  d4 


[0]44£.3.44. 
90  £.5. 
Wiift.  59. 
F.  N.  B.  59.  b. 
19  E.  3* 
Waft.  3a 

18.  b« 


[o]  U  the  tenant  fuffer  the  houfes'to  be  wafted,  and  then  fell 
down  timber  to  repaire  the  fame,  this  is  a  double  waft,  [p]  Dig- 
ging for  gravel,  lime,  clay,  brick,  earth,  ftone,  or  the  like,  or  for 
mines  of  mettall,  coale,  or  the  like,  hidden  in  the  earth,  and  were 
not  open  when  the  tenant  came  iri,  is  wad ;  bat  the  tenant  may  dig 
for  gravell  or  clay  for  the  reparation  of  the  houfe^  as  well  as'  he  may 
9£.  4  35  ^^  convenient  timber  trees  (i). 

41  E.  3.  Waft.  8S.  17  E.  3.  7.  9  H.  6.  66.  S  H-  7.  24.  F.  N.  B.  59*  n.  &  149.  c.  JO  F.  3. 
Wail.  39.    (9.  Ro.  Ab.  815,  816.) 

Tq}  Anno  6  £1.  [?]  It  is  waft  to  fuffer  a  wall  of  the  fea  to  be  in  decay,  fo  as  by 
or  the  report  of  the  flowing  and  refiowing  of  the  fea,  tlie  meadow  or  marih  is  fur* 
m  GHffin^^'tf  '°"^^*^'  whereby  the  fame  becomes  unprofitable;  but  if  it  be  fur- 
17  lLs!^^T  *'  ""ounded  fuddenly  by  the  rage  or  violence  at  the  fea,  occsfioned  by 
Brit.  fol.  168.  b.  winde,  tempeft,  or  the  like,  w^ithout  any  default  in  the  tenant,  [r] 
(M0.6S.  69.)  this  is  no  waft  punifhable  (a)*  So  it  is,  if  ihs  tenant  r^air« 
tJ  *^  W.  6. 1.  not  the  bankes  or  walls  agaiuft  rivers,  or  other  waters^  whereby 
6  El  ubi^Dra  *^^  meadows  or  marfhes  be  furrounded,  and  become  rufliy  and  un» 
f*l  *S8  H  8:    '  profitable  (3). 

bier  37.     *  H  ^^  t^^  tenant  convert  arable  lajid  into  wood,  or  ^  emverfo^  or 

meadow  into  arable,  it  is  waAe,  for  itcbangcth  not  onely  the  courft 
of  liis  hulbandry,  but  the  proofe  of  his  evidence. 
/z5r»     »i  0,4        W  The  tenant  may  take  fuflicient  wood  to. repaire  the  walls^ 

(S.rwD.  An.  ol'lt.  i 

Cro.Ja.  ISe.)                                                                                               •  P»*«»> 

p]  16  Kl.  Dy.  339.  91  M.  6.  41.  6  E.  4.  100.  1«  E.  3.  Waft.  it^.  48  E.  $.  95.  Temps 
k  1. 123.     20  E.  3.  Waft.  32.     19  E.  3.  Waft.  30.     (Cro.  Ja.  292.) 


)^r37. 
U  H.  6.  ?4. 
10  H.     .  5.  a. 
44  S.  3.  44. 


(?)  [See  Nete  348.] 

(9)  7  H,  6.  38.    Dy,  :5.    Ilal.  MSS. 

(10)  f  See  Note  34.9.] 
(ix)  [S€eNdte"35o.] 


C53-  b.] 
(0  [See  Note  351,] 

(2)  bee  Call,  on  Scw.a^edir  146. 

(3)  [Sec  Note  35a.J  .       /"^ 


Lib.  1  •  Of  Tenant  for  yeares.  Seft*  6h 

.ptAtMy  fences,  bedges,  aitd  ditches,,  as  he  found  them ;  but  he  can 
snake  no  new  (4) :  and  he  may  take  alfo  fufHcient  ploivbote,  fii^ 
tete^  and  other  houfbote. 

'i  The  tenant  cutteth  downe  trees  for  reparations  and  fdleth  them, 
•4a4  A^r  bayeth  them  againe,  and  imploys  them  about  neceflfary  .  c 

^•pwrattpns,  yet  it  is  waft  by  the  vendition  :  he  cannot  fell  trees/ 
and  with  the  money  cover  the  houfe :  burning  of  the  houfe  by  neg*  .      '  r 

fi^catormifchance  is  wafie  (5).  *      ^ 

fv]  If  a  man  make  a  leafe  for  life,  and  by  deed  grant  that  if  any  M  s  £.  S. 
wafta  or  dedmdion  be  done,  that  it  fhall  be  redreifed  by  neigh-  Wtft.  6.       * 
bonrs,  and  not  by  fuit  or  plea,  notwitbftanding  an  aidion  of  waft  ?»*^5'  ^*^^ 
Aall  lye,  ibr  the  place   wailed  cannot  be  recovered  without  a    ^ '  ^ 

-plea.  .   .."  . 

[»}  Brafionf  Fleta^  and  Briiton  doe  ufe  the  fame  diviiion  as  is  [g]  Bra^n, 
aforefaid,  viz.  vajlump  defirudio^  et  exilumy  in  their. proper  fignifica-  ^^^  I68:  f^i#t«, 

ti^n  Hb.  1.  cap,  11* 

Now  fomewhat  is  to  be  fpoken  of  exile  or  deHmdion  of  men :  ^^^'  ^^ 

exile  ckT  deftrudion  <»f  villaines,  or  tenants  at  will,  or. making  them  9  £,  3.  tit. 

poore,  where  they  were  rich  when  the  tenant  came  in,  whereby  ihey  W  aft,  s.      ^  ^ 

depart  front  their  tenures,  is  waft,  [a]  And  ^et  the  llatute  of  Glouc'  ^^  £•  <• 

4>€aketh  not  of  exile,  but  it  is  comprehended  under  the  general  word  :!*„  1*^ 

of  waft.    The  ftatttteof  fV.  1.  hath  dejirudionem^  the  ftatute  of  f  y,  ^/ii.   f 

Magna  Charta  haUi  vq/ium  et  deJtruBion^my  the  ftatute  of  Merle-  9  H.  6,  6fi  - 

bridge  hath  V€fium^  vaulitionem  et  exiUum  in  domibuSf  bo/cii^  ve/  Ao-  11 1^-  i. 

miiMMM    ^c  Waft.  113. 

But  waft  and  deftruaion  in  their  larger  fenfe  are  words  convertl-  ^'  ^^  ^'   -  ^- 
ble.     [b]  Item  de  hoc  gitod  dicit  vofivrn  et  exilivm^fciendum  ^  ^hd  ilej4ft.jlidic.e5. 
nonfunt  referenda  ad  eundem  %ntellc6tum,f€d  vajlum  et  dcjlru&iofer^   [a]  Glouc.  cap. 
idemjunt,  vqjium  idem  ^  quod  deftru^iio,  et  h  converfo,  et/e  kabent  ^.W.i^cap.  Ji. 
Md  omnem  deftruaioftefn  generaliter.  \         .     fj^^^^!^ 

[c]  Vq/ium  autem  et  defiru^io  ferh  aqnipolient  et  converfibiliter/e  c*p  ^^ 
'habent in  domibus, bofcis, et gardmis ;fed exllium did poterit,  ckm/er-oi  [b^Brjst. KhA 
manumittantur  et  (i  tenementis  fuis  injuries^  ejiciantur.  Fortnna  au-  fol.  316 &  Sl7. 
tern  et  ignis  vel  Jtujii/modi  event  us  inopinali  omnes  tenentcfi  txcu/ant.     f^^  Flcia^lib.1- 

[d]  No  pcrfon  ftiall  have  an  allien  of  waft,  unlefle  he  hath  the  im-   rji'^^j^  « 
mediate  ftatepf  inheritance,  but  fometiij^e  another  ftiall  joyue  with  54.  b. 
^OLfox  conformity.  As  if  a  reverfion  be  granted  to  two,  and  to  the  2  H.  5.  7. 
heires  of  one;  they  two  ftiall  joyne  in  an  adion  of  waft :  and  in  tike  ^^  ^-  ^-  ^^* 
fort  ,the  furviving  coparcener  and  the  tenant  by  the  ourtefie  fliall  ISS*  0'  -« 
joyne  in  an  adlion  of  wafte:  and  if  two  joy n tenants  be,  and  to  the  p  ^'  3  ^^  ^ 
heirea  of  one  of  them,  and  they  make  a  leafe  for  life,  they  ftiall  joyne  8  R.  f. ' 

in  fLtx  fidion  of  wafte  (7)'.    [e]  If  the  eftate  tail  determine,  hanging  Waft.  147.  (6) 

tbe'adion  of  wafte,  and  the  pit.  becomes  tenant  in  taile  after  poffibi-  ['^-  ^^^^'^ 

lity^  the  adion  of  wafte  is  gone.     [/]  If  the  tenant  doth  waft,  and  ^^2  H.\*^' 

he  in  the  reverfion  dyeth,  the  heyre  fliall  not  have  an  adhon  of  wafte  /b) 

for  the  wafte  done  in  the  life  of  the  anceftor,  nor  a  biftiop,  maftcr  of  an 

Jiofpitall,  parfon,  or  the  like,  'm  tlie  time  of  the  predeceflbr.  [g]  And  [^]  10  E.  4. 1. 

fo  49  E.  S.  85. 

^  i5  H.  8.  tit. 

Waft.  Br.      S8  E.  3.  17.      44  £.  8.  8.     45  E.  S.  3.     46  E.  3.  St.    11  E.  t.  Waft.  115. 
«.  Mar.  Waft.  117.    BE.Ji.    Wa|k.  110.    (9)     (Aot,  4i.o.) 

^4)  [See  Note  J53.]  (6)  17  E.  3.  50.    Hal.  MSS, 

(5)  But  now  by  the  6  Ann.  c.  31*  no  (7)  [See  Note  ^54.] 

a&ion  will  lie  againft  the  tenanc  for  fuch  (8)  21  H.  6.  40.    39  £,  3.  15.    42  E, 

an  accident.    See  the  j|atute  more  fully  3.22.    Hal.MSS., 

ftated  in  note  7.  ante  51.  a.    Note  alfo  the  (o)  18  £.  4.  16.     10  //.  7.  c.    2  £.  t. 

paiIageft«mfWiicite4  infra  by  lord  Coke.  2.    Hal.MSS.                           ^     . 

M  n 


Lib.  1 .    Cap.  7.     Of  Tenant  for  yeares.         Se6i;.  67, 

fo  if  leflee  for  yeares  doth  waAe,  and  dyeth,^  an  aAion  of  waft 

^  ]yetb  not  again  A  the  executor  or  adminillrator  for  wade  done  before 

their  tiu  e     But  if  two  coparcenent  be  of  .a  reverfion,  and  wade  i^ 

committed,  and  the  one  of  them  die,  the  aunt  and  the  neece  (hall 

jo'ine  in  an  action  of  waAe  (lo). 

p]  M  E.  9.  if.       [2}  If  lands  be  given  to  two  and  the  heires  of  one  of  them,  he 

io  £.  3. 3.         that  hath  the  fee  (hall  not  have  an  adion  of  waile  upon  the  ftatute 

/p^^^^lr'k.      ^  Ohuc.  for  that  they  are  joyntenants,  but  his  heire  ihall  have  an 

5  Co.  7*  •^^^^  ®^  ^^^  againa  tenant  for  life* 

s!  I'o!  Ab^  884.  Note,  after  wall  done  there  is  a  fpeciall  regard  to  be  had  to  the 
Poft.  fll8.  b.)      continuance  of  the  reverfion  in  the  fame  ftate  that  it  was  at  the 

time  of  the  wafte  done;  for  if  after  the  waile  he  granteth  it  over, 
though  he  taketb  backe  the  whole  eftate  ag^iii,  yet  is  the  wail  difr- 
punifliable.    So  if  he  grant  the  revecfion  to  the  ufe  of  himfelfe  and 
liis  wife,  and  of  his  heires,  yet  the  wail  is  difpuniihable,  and  foof 
the  like ;  becaufc  the  edate  of  the  reverfion  continueth  not,  but  if 
akered,  and  confcquently  the  adion  of  waile  for  waile  done  before 
(which  confifts  in  privity)  is  gone, 
rn  Brmd.  rib.4»       I'}  ^  prohibition  of  wafte  did  lye  agabd  tenant  by  the  curte* 
foi.  315, 316,     fie  ( I  iX  tenant  in  dower,  and  a  gardian  in  chivalry,  by  the  common 
Sir.  Flcta.lib.l.  law,  but  not  egainft  tenant  for  life  or  yeares,  becaufe  they  r  -i 

5*1**' Aq  ^^'     came  in  by  their  own  a6l,  and  he  might  haveprovided  that  L54*  ,a»J 

lib.  H,  ca.  1.  12  H.  4.  3.  10  H.  3.  Waft.  142.  90  H.  6.  1.  4  H.  3.  Waft.  1401 
9  H.  3.  ibid.  136.  (10.  Co.  116  b.)  (2.  laft.  14A,  PolL  i.7J.  299.  b.  5.  Co.  77.  Stat. 
Olouc*  c.  S.) 

[{]  F.N.  B.  56.  [i\  A  tenant  by  the  cnrtefie  or  in  dower  can  hold  of  none  but  of 

e.  ct  f.  Temps  i\^^  heire,  and  his  heires  by  defcent,  and  therefore  if  they  grant  ovef 

18  Vs*3^*^  their  whole  eftale,  and  the  grantee  doth  wade,  yet  the  heire  ihall 

30  K.  3.  16.  ^^^^  ^^  ai^ion  of  wafte  againd  them,  and  recover  the  land  agaiiift 

38  £.  3.  ^3.  the  alTignee :  but  if  the  heire  either  before  the  adignement  had 

11  U.4. 18.  granted,  or  after  the  aflignement  doth  grant  the  reverilon  over, '  the 

i5  -i'  ya*  dranger  fliall  have  an  action  of  wade  againd  the  ailignee,  becaufe  in 

STCo  9S  ^^^^  cafes  the  privity  is  dedr0}red  :  in  all  other  cafes  the  a^lion  rf 

Walker*!  cafe,  wade  fhall  be  brought  againd  him  that  did  the  wafte  (for  it  is. 

9. Co.  142. .  in  nature  of  a  trefpalTe)  unlefle  it  be  in  the  cafe  of  a  ward  [k]  ; 

Beanmont'a  for  thjBre   if  the  gardian  doth  wade  and  aifigne  over,  the  action 

?«^Vft?  W3  ^^^'^  againd  the  adignee  [/].     A  gardian  ihall  not  be  puoifhed  for 

Dr.  and  Stod.  wade  done  by  a  dranger,  it  is  fo  ppnail  unto  him,  for  be  ihall  lofe 

Kb.  2.  c.  t.)  the  wardfhip'both  of  the  body  and  of  the  land  (3)».  though  the  wade 

fk]  27  £.  3. 81.  be  but  to  the  value  of  twenty  diillings ;  and  if  that  fudiceth  not  to 

w  ft^  ^'   t  \  fatisfie  for  the  wad,  then  he  ihall  recover  damages  of  the  wadd, 

m  12  H  if  3.  ^^'^'"  ^"^  ahovc  the  lode  of  the  ward.     But  tenant  by  the  curtefie, 

.Bni^.  lib.  4i  *  tenant  in  dower,  tenant  for  life,  yeares,  &c.  ihall  anfwer  for  the 

316,  317.  wade  done  by  a  dranger,  and  dialf  lake  their  remedy  over,    [m]  But 

Fkta,  lib.  1.  if  there  be  two  joyn  ten  ants  of  a  ward,  and  one  of  them  doe  waii, 

iJl'^J'^'^^'  both  diall  anfwer  for  it. 

34  E.  3.  .  •  . 

Waft.  146.  _ . 

44K.3. 27.       -•  U 

F.  N.B.59.«.&  60.  g,&T.  [«]  33E,3.    Waft.  6.  (4) 

-  i 

(10)  [See  Note  3^5.]  (2)  26  £,  3.  ITa/ii  io«  ii  contra.    Hal. 

(11)  [Sec  Note  356.]  MSS. 

ii)  yalu^  qf -wardfl^  99t  loft.    VlA.Dy. 
[ca.a.]  35     28  H.  8.    Bemdi.  m.  33.    Hal.  MSS. 

40*7  ^-  3-  34'    i^  MSS.  (4)  3  £.3-  18.    Hal.  MSS. 


Lib.  1 .  Of  Tenant  for  yeares.  -  SeA.  67! 

[«]  If  the  gardian  doth  wafte,  and  the  heire  within  age  bring  an  {^144  E.8,  fT* 

a6iioD  of  watie,  the  gardian  (hall  lofe  the  wardftiip,  as  is  aforefaid ;  t^^J*  f'  ^?: 

but  if  the  heire  bring  an  adion  of  wafte  at  his  full  age,  then  he  (hall  ^^  ^   ^  ^     '* 

recoTer  treble  damages,  for  then  he  cannot  lofe  the  wardfhip.         •  19  e.  «. 

Waft.  117.     41  E,  3.  Waft.  81.     3  E.  2.  Waft.  3.     7  E.  5.  If. 

[o]  An  infaot  and  baron  and  fern  fhall  be  puniihed  for  wafte  done  f/ij  15  h.  5. 
by  a  ilranger,  and  fo  Ihall  the  wife  chut  hath  the  ilate  by  furvivonr  waft.i6.  temps 
for  waft  done  by  the  hufband  in  his  life  time,   if  Ihe  agree  to  the  ^'  ^*  ^  *^i- 128,, 
eftate,  though  licre  hath  beene  variety  of  opinions  in  our  bookes.    ,  «  S'i"  fa^g- 

11.  AC  11.     J81  H.  6.  e4.  b.     33  H.  6.  31.  a,     4«  E.  3.  ««.     19  E.3.  breve  f46.    46  E.  3.  ^5, 
7  H.  6.  t.  b.     3£.  3.  46.     10  K.  3.   17, 13.      9  E.  3.  4iK.     9  E.  3  breve  <46.     17  E.  4.  7.   ' 
9  H.  6.  dS.     F.  N.  B.  3^.  b.     BoO.  &l  Stud.  lib.  22.  c.  1.     23 II.  8.  Walt.  1J8.      a.  Co.  44. 
yriUingbam'f  cafe. 

[p]  But  if  a  fein  tenant  for  life  take  hufband,  and  the  hufband  M  5.  Co.  75. 
doth  wafte,  a»d  the  wife  dieth,  no  a^ion  of  wall  lyeth  againft  the.  Cliftorr»s  cafe, 
hufband  in  the  tenuity  for  he  was  feifed  but  injure  uxor  is  ^  and  his  witie  1^  f'  f'  ^^  ^ 
was  tenant  of  the  freehold;  but  if  a  fern  be  poffetfed  of  a  temie  for  Sc^tham. 
yeares,  and  take  hufband,  and  the  hufband  doth  waft,  and  the  wife  10 H.  6. 11,  it. 
4ieth,  the  hufband  fhall  be  charged  in  an  avHiou  of  waile,  for  the  law  (3.  loft.  301.) 
giveth  the  terme  to  hioru 

[q\  If  tenant  for  life  grant  over  his  eftate  upon  condition,  and  £g]  30  E.  3. 16. 
the  grantee  doth  wafi,  and  the  grantor  re-entreth  for  the  coqdition  | 

broken^  the  adion  of  wait  fliall  be  brought  agaiiiift  the  grantee,  and 
the  place  wafted  recovered.  ■  "  . 

[r]  If  a  leai'e  for  life  be  made  to  a  villeine,and  wafte  is  done,  the  r,.]  43  £«  9.  ^9, 
lord  entreth,  he  Ihall  not  be  punifhed  for  the  wafte  done  before,  bu); 
for  wafte  done  a/ter,  he  ihall. 

[<]  An  occupant  fttall  be  punifbed  for  wafte;  and  fo  if  an  eftate  [«]  6.  Co.  Sf, 
be  made  to  A,  and  his  heires  during  the  life  of  B,    A.  dieth,  the  ^^  Ocane  £c 
heire  of  A.  fhall  be  puniftied  in  an  aj^fion  of  wafte,  W  *^^  ft  ^^'  \ 

cafe.    10.  Co.  9.  b^    (f.  Koi  Abr.  826.) 

V 

\t\  If  a  leafe  be  made  to  A,  for  life,  the  renvainder  to  S.  for  life,   fj]  4  E.  3. 18.  -    ^ 
the  remainder  to  C.  in  fee,  in  this  cafe  where  it  is  faid  in  the  Regifier^  Cote's  cafe, 
and  ha  F,  N,  B.  that  an  action  of  wall  dith  he,  it  is  to  be  underftood  J,  ^  ^  ^^  ^ 
after  the  death  or  furrender  of  B.  in  the  meane  reix^inder,  tor  during  ^  1^  ^\ 
his  life  no  adion  of  waft  doth  lie  (5).  50  E.  3*3. 

But  if  a  leaie  for  life  be  made,  the  remainder  for  yeares,  the  r*-  33  E.  3. 
mainder  in  fee,  an  action  doth  lie  prefently  during  the  tenne  in  re-  J^"^*  ^' 
nuiinder,  for  the  meane  teroie  for  yeares  is  no  impediment.  ,  rcd-cit  118.  ~ 

But  if  a  man  make  a  leafe  for  life  or  yeares,  and  after  gtanteth  10  K.  4. 9.' 
the  reverfion  for  yeares,  the  leffor  ftiall  have  no  attjon  of  wafte  dur-  Regift.  74^ 
ing  the  yeares,  for  he  himfflf  hath  granted  away  the  reverfion,  in  ^•^^'0. 9f,  in*«f    .    [ 
relpect  whereof  he  is  to  niaintaine  his  a<^non.  [  ]  Oiherv/ile  it  is,  if  i^*3^[,*h^^'*"*; 
he  had  made  a  leafe  in  reverlion,  which  had  been  but  a  future  in-  ^^^^  5^  Co.  76. 
tareil;  for  there  an  ad^ion  of  waft  lieth  during  the  terme,  and  fo  is  PagetS  c.tfe, 
the  booke  to  be  underftood,  and  the  terme  ihall  be  faved  in  that  10.  Co.  44. 

^^r^  •  Jt-nuim's  cafe. 

****•  '  F.  N.  B.  59.  h.  - 

4  E.  3.  18.     f  •]  4  E.  3. 18.  F.  tit.  VTaft.  181 

[if]  Xo  aiTion  of  waft  lieth  agairjft  a  gardian  in  focage,  but  an  ac-  [w]Merlebridge 
^ount  or  trefpalfe,  nor  againft  tenant  by  ftatute  ftaple,  &c.  or  de-  *^°P' ^^-  «^ 

/*'  VV-  Iri  K.  3.  t.r. 

"   Waft.  100. 
14  E.  3.  Waft.  107.    «£.  «.Waft.l.    «8  H.6.  Waft.  9.    32.H.6.7.     F.  N.B.o9E. 

(5)  [See  Note  357.] 

(6)  Vid.  f.  N.  B.  58.    Graniei  ofnvnJmJbaU  hcnjr  'waflt.    Hal.  MSS.     . 

M  3 


t 
* 


lib.  T/^  Cap.  7.      Of  Tenant  for  yearcs.        Se<ft.  67; 

[w]  11 H.  6.  .  [w]  If  tenant  for  life  or  yeares  or  their  afSgnee  make  a  grant 

?Co*7r  ^^^^ '  *°^  notwithftanding  take  the  profits,  an  a&ion  of  waft  lieth. 

Boothe'sctfe.  ftgaJo^  tintt,  by  him  in  tie  reverfion  or  remainder  by  the  ilatute. 

Nota(y), 

fx]  8  £.3.  M  'f  ^^  ^  done^ajr^m  here  and  there  in  woods,  the  whole 

vVaft.  11$.  woods  (hall  be  recovered,  or  fo  much  wherein  the  vrsXtfyarfim  is 

VTait  ts«.  *  done.    And  fo  in  houfes  fo  many  rooms  ihall  be  recovered  wherein 

4  £.  A  32-  there  is  waft  done ;  but  if  waft  be  done^paj^m  throughout,  all  (hall 

15  H.  7. 11.  be  recovered.     It  hath  beene  faid  that  if  the  hall  be  wafted,  th^ 

15  £.  9.  whole  houfe  ftiall  be  recovered,  becaufe  the  whole  houfe  is  denomi- 

^•^-  J?^  nated  of  the  hall :  but  later  authority  is  to  the  contrary. 

wX  13^*  M  '^^*'*®  ^^  ^^^^  ^^  *  ^^^^  ^'*^'^»  ^  Braaon  faith,  Ni/i  vqfinm 

18  H.  8.  1.  (8)  ^^  modicum  Jit  propter  quod  nonfit  inqtiifitio  facienda.    Yet  trees  to 

ly]  Bra£t  Ub.4.  the  value  of  three  ftiillings  and  foure  pence  hath  beene  adjudged 

to.  31 6.  v^aft,  and  many  things  together  may  make  wafte  to  a  value  (g).  But 

34  f  3  ^  ^^^  "®  ^^^  returne  to  our  author  (|o). 

Waft.  146. 

14  B.  4. 11.  b.        "  Briefs  de  tcqfie,**    See  in  the  Regifier  five  feverall  writs  of 

F.  N.  B.  60.  c.  waft ;  two  at  the  common  law  for  waft  done  by  tenant  in  dower,  o^ 

w"J?*4«4*'  the  gardian ;  and  three  by  fpeciall  or  ftatute  law,  for  wafte  done  by 

19^1. 6. 8.(11)  ^i^^i^^  ^^^  ?^^^>  ^^f  yeares,  and  tenant  by  the  curtefie. 

r»]  Vid.  BnSL        <«  Briejfe  d&rra''  The  writs  originall  of  the  Regifter  [x]  (a8  r        *  ^ 
fib. 5.  f.4iSv b.    Bradofiieilih)  were  formed,  and  of  courfe  had  their  firft  au-  L54»  D.J 
ca     Jka****  ^        thoi  ity  by  ati of  parliament;  and  therefore  without  an  aft  of  parlia^ 
See  the  Second  m^nt  they  cannot  Ue  altered,  or  changed^  which  is  proved  by  the 
Part  of  the         ftatute  of  JV,  2.  cap.  94.  whereby  remedy  is  provided  in  many  cafes^ 
Inftitiitcf.  But  heare  what  Braaon  faith,  Sunt  quadam  brecia  formata  inJuU 

W.J.  cap.  S4.     cafibusy  et  qvcedam  de  curfu,  quctconcilio  todus  regnijunt  approbata^ 

qtkg  quidem  mutari  nonpoffunt,  abjque  eorundem  contrarid  voiuntate. 

Magifiralia  autemfitp^  variantur  J'ecundum  rdrietaiem  cafuumy  &c; 
De  ▼afto3ra6i.  And  this  is  the  reafon  that  in  this  cafe  of  halfe  a  yeare  the  words 
li**'  n?^*''?^^'  ®^  ^^  ^^"'  ^^-^  ^^  without  chi  ♦  ge,  qvod  tenet  ad  ierminum  anno* 
c  11  &'li*5*"  ^^%  8nd  the  pi*  muft  make  a  fpeciall  declaration  according  to  hif 
^Zi.  Brittoa,  ^^^»  for  otherwife  he  ftioiild  be  without  remedy.  In  this  particular 
lol.  162  &  168.  cafe  the  ftatute  of  Glove,  cap.  5.  which  giveth  the  aftion  of  wafte' 
46  £.  3. 31.  againft  the  leffee  for  life  or  yeares  (which  lay  not  againft  them  at  the  n 
4  E^ 4.^1 3^  *^*  conuQon  law)  fpeaketh.of  one  that  holdeth  for  tearme  of  yeares  in 
3r  k.  6.  26,  b.  ^^  plural  number;  and  yet  here  it  appeareth  by  the  authority  of 
7  H.  7.  i.  '  '  Littl^tony  that  although  it  be  a  penall  law,  whereby  treble  damages 
14  IT.  8.  18.  -^  aij<i,the  place  wafted  ftiall  be  recovered,  yet  a  tenant  for  halfe  a 
^Tu^f^^^A  y€ai"e  being  within  the  fame  mifchiefe,  ftiall  he  within  the  fame  re* 
li  I.  ctp'-liy  ^J^^i®*  though  it  be  but  of  the  letter  of  the  law ;  for  Qtfi  hcsret  in 
Vide  Mkrle-  ^  Ifierd^  kctrct  in  coriice,  which  is  an  excellent  example,  whereupon 
bridge,  CB,  28.;  in  many  like  cafes  a  man  may  fettle  a  certaine  judgment.  You 
?.  Part  ^tthe-  may  qbfervc  in  the  faid  ancient  authors,  what  rerhedie  was  giveil 
Xn{titi^e«.  j^j,  ^^^  at  the  common  law,  and  againft  whom,  and  wlrit  was  ad- 

:•>  ,  judged  wafte,  deftru61ion,*  arid  exile.' 

^    •  _  In  rnAny  cafes  a  tenant  for  life  or  yeares  may  fell  down  timber  to 

-       '    ■  make  reparations,  albeit  heire  Yiot  com pf^llable  thereunto,  and  (liall 
W IJH-  9- 1-    .not  be  puniflied  for  the  fame  in  any  action  of  wafte.     As  [tf]  if  a 

<i  1.  v^o/^r.        houfe  he  ruinous  at  the  time  of  the  leafe made,  if  the  leflTee  fuller  the 
f&.f.Mc,23.)  l,^^f^> 

•    (7)  /;Mfi.4^g.C    Hal.  MSS.  4^.    Hal.  MS S. 

(8)  ;  E.  %.  24.     Hal.  MSS.  (10)  [See  Note  358.]                     , 

(9)  Vld.  Hil.    40    Kliz.    C.  B.  ».   9.  \\i)  gH.6.66.    Hal.  MJS. 
tbirMf'j^cafi.  C  C.     Wafti  to  tki  HfoUi  qf 


Lib.  !•  ^         ,  Of  Tenant  for.yeares.  S^^.  (Sr. 

hoafeUi  £dl  d«WD  he  is  not  puotfhable,  for  be  is  not  bound  by  law 
to  lepair  the  houfe  in  that  cafe.    And  yet  if  he  cut  down  timber 
,  upon  the  ground  fo  letten,  and  repaireit^  he  may  well  jiiihfie  it;  and 
the  reafon  is,  for  that  the  law  doth  tavoor  the  fupportation  or  main- 
tenance  of  honfes  of  habitation  for  mankind.  And  therefore  if  .wo  or 
more  joyn tenants  or  tenants  in  common  be*of  a  houfe  of  habitation, 
^d  the  one  will  not  repaire  the  houfe,  the  other  fhall  have  by  the  ' 
law  a  writ  of  de  reparatianefacienddy  and  the  writ  faith,  adfujlenta*  f,  y,  B.  faltr-w 
iumeftt  ejtifdem  domAs  teneantur.   So  it  is  if  the  lefl'or  by  his  covenant 
undertaketh  to  repaire  the  houfes,  yet  the  le(!ee(if  the  leflbr  doth  it 
not)  may  with  the  timber  groV'ing  upon  the  ground  repair  it,  though' 
be  be  not  compellable  thereunto  (i).  In  the  fame  manner,  if  a  mtui 
make  a  leafe  of  a  houfe  and  land  without  impeachment  of  wade  for 
Ibe  hottfe,  yet  may  the  leilee  with  the  timber  upon  the  ground  repaire   ' 
the  houfe,  though  he  may  utterly  wafle  it  if  he  will;  and  fo  in  many  (fiob.  f94.) 
other  cafes.  A  man  hath  land  in  which  there  is  a  min^  of  roales;  or 
of  the  like,  and  niaketh  [6]  a  leafe  of  the  land  (without  mentioning  [h]  17  £.  8.  7». 
any  mines)  for  life  or  for  yeares,  the  leflee  for  fuch  mines  as.  were  ^  H.  6.  66, 
apcn  at  the  time  of  the  leaie  miide,  may  digge  and  take  the  profits  q^^^^^x^ 
thereof,    [cj  But  he  cannot  digge  for  any  new  mine,  that  was  not  j^g£  ^qI 
open  at  the  time  of  the  leafe  made,  for  that  {hould  be  adjudged  wafte.  F.  N.  B.  149.-% 
And  if  there  be  open  mines,  and  the  owner  make  a  leafe  of  the  land,  &  59.  n. 
with  the  mines  therein,  this  Ihall  extend  to  the  open  mines  onely,   W^?*'*^/* 
and  not  to  any  hidden  mine  (a):  but  if  tiierc  1-ft  no  open  mine,  and  /i^^^^^ 
the  le^e  is  made  of  the  land  together  with  all  mines  therein,  there 
the  leflee  may  digge  for  mines,  and  enjoy  the  benefit  thereof,  other* 
wife  tfaofe  words  fhonld  be  void.    1  have  been  the  more  fpacious 
conoemiJig  this  leamiag  of:  Wftfte,  for  that  it  is  moft  neceflary  to  be 
knowne  of  all  men  (3). 

Now  hath  Littleton  fpojcen  of  an  ellate  for  life,  and  an  eftate  for 
yeares  in  feverall  peclbns.  Now  let  us  fee  how  they  fkhndJimiU  and 
jfemel  in  one  perfon. 

If  a  man  letteth  lands  to  another  for  life,  the  remainder  to  him 
fer  111  yeares,  he  hath  both  edates  in  him  fo  di^indtiy,  as  he  may 
grant  away  either  of  them ;  for  a  greater  eflate  may  uphold  a  lefier, 
but  not  i  converfo ;  and  therefore  it  a  mau  make  a  leiJeto  onefor  31 
yeares;  the  remainder  tb  him  for  terme  of  his  life^  the  leafe  for' 
yeares  is  drowned.  .  '^ 

[d]  If  a  man  make  a  leafe  for  lif^  to  one;  the  remainder  to  his  e^e-  ffl  19  E,  |i 
cutors  for  at  yeares,  the  teuie*  for  yeares  fhall  vefl  in  him  (4).;  for  Cojenrtutk5, 
even  as  anceftor  and  heire  ar^  corrdativa  as  td  inheritance ;  (as  if  J^^;  ^,  *  ^ 
fln  eflate  for  life  be  made  to  A,  the  remainder  to  S.  in  taile,  there^  S2hlp! 
mainder  to  the  right  heiresof  ^.  the  fee  vefteth  in  A,  as  it  had  been  Qoidjiirui  cl.  5. 
limited  to  him  and  his  heires) ;  even  fi>  are  the  tef^ators  and  fbe  ^^  ^^  3.  «9, 
axecutors  corrclaiiva  as  to  any  chattell.    And  therefore  if  a  leafe  t^  f*  J  ^}' 
for  life  be  made  to  the  tedator,  the  remainder  to  Lis  executors  for  mj^  ^  ^  ^ 
yeares,  the  chattel  fliall  veil  in  the  leflee  himfelfe,  as  v.'ell  as  if  it  14  Eiie. 
had  been  limited  to  hini  and  his  executors.  *   I>yer  so9'. 

M.  40.  &4i. 
^lis.  in  Com.  Banc.  Hot.  ftl5.  ia  trcfp.  inter Sptfke  H  Sparke.  HilL.  43  Elit.    Sir  John  SavaKe't 
«  fe  in  Curia  \Var4oium.    {i.  Ho,  Abr.  ^T.  418.     Mo.  100. 9$9.  €66.    S  L«Qa.  6.  YeU.  |&) 

(1)  [Scfi  Note  359.]  cafiadjudgidy  that  it  jhalt go  t9  thtadtllini/' 

(1)  Seeante  53.  b.  andn- 1.  thfre,  traior.      Vide  tamen     M.  44,    4J   Elij, 

(3)  Sec  further  as  to  *waP$e  in  rhe  fere-  Moore's  Reports,  m.  911.  contru.    Vid.  4,^ 

ral  Abrldt^ments-,  title /^'w?^  Hiul  Fulb.  *.  5  P.  and  M.   BendL  n.  \i^^     Grtruemr'*^ 

part,  Pzial.  Dial.  5.  fol.  49.  b.  /«//.    ilai.  MSS. 


(4)  i^'^'  I-  dnd^QummifiSfarlcs't 


MV  CiMJP 


Lib.  1.     Cap.  8.        Of  Tenant  at  Will.         Seft.  68: 
Chap.  8.  Of  Tenant  at  Will.      Sed.  68.  [55:  a.] 

n^ENjyTavoInnteJl,  ou'terres  TTENANT    at    will    is,  where 

"^    ou  tenements  font  leffees  per  un  lands  or  tenements  are  let  by 

home  a  un  anter,  a  aver  et  tener  a  tuy  one  man  to  another,  to  have  and  to 

a  la  volunt  le  lellor,  per  force  de  quel  hold  to  him  at  the  will  of  the  leflbr, 

leafe /e  leffee  efi  en  poffejion.   Entiel  by  force  of  which  leafe  the  leflee 

cos  le  leljee  e/i  appei  tefiant  a  volunt,  is  in  pofTelTion.     In  this  cafe  the 

pur  ceo  que  il  n'ad  afcun  certaine  ne  leiTee  is  called  tenant  at  will,  be- 

fure  ejlate,  car  le  leffor  luv  p^iioufier  caufe  he  bath  no  certain  nor  fure 

a  quel  temps  que  il  luy  pferroit.   Un-  eftate,  for  the  leiror  may  put  him 

cortfi  le  leffee  emblea  la  terre,  et  le  oat  at  what  time  it  pleafeth  him; 

Ictjor^  apres  Pembker  et  devant  que  Yet  if  the  leffee  fowelh  the  land, 

les  blees  font  matures fluyou/iafUncore  and  the  leffor,  after  it  is  fowne  and 

le  leffee  averd  les  blees,  et  avera frank  before  the  come  is  ripe,  put  him 

tntre  egres  et  regres  a  fcier  et  de  out,  yet  the  leffee  fliall  have  the 

carier  les  bleeSf  pur  ceo  que  il  ne  corne,  and    (hall  have  free  entry 

fcavoit  a  quel  temps  le  lejjbr  voloit  egreffeaodregreffetocutandcarrie 

entrefurluy,  uiuttrment  ejl  (i  tenant  away  the  corne,  becaufe  he  knew 

pur  terme  tTans  que  conuji  le  fine  de  not  at  what  time  the  leffor  would 

fm  termeembteafa  terre,  et  le  terme  eiuer  upon  him.     Otherwife  it  is  if 

ejfiny  devant  que  les  biees  font  ma-  tenant  for  yeares,  which  knoweth 

iures.     En  ceo  cas  le  leffor^  ou  celtof  the  end  of  his  terme,  doth  fow  the  ^ 

en  la  reverfion  avera  les  blees,  pur  ceo  land,  and  his  terme  endeth  before 

que  le  termor  connji  le  certatntie  de  the  corne  is  ripe.     In  this  cafe  the 

la  terme  quant  fa  terme  ferroitfiny.  leffor,  or  he  in  the  reverfion  fhall 

have  the  corne,  becaufe  the  ieflee 
knew  the  certainty  of  his  terme 
and  when  it  would  end. 

TIj^m,  lib.  3.  "   'J^ENA  NT  a  volunt  qfi.outerresou  tenements  font  Ujfes  per  wt 

^'P-  ^^*  lunne  a  un  outer,  a  aver  et  tener  a  luy  a  la  volunt  le  lejior,  Spc!* 

(1.  Ro.  Abr.  (])  It  Ik  regularly  tnie^  that  every  leafe  at  will  mu(i  in  law  be  at 

1  R^M  fi  1  ^^^  ^^^^  ^^  ^^^  parties,  and  therefore  when  the  leale  is  nmde, '  to 

S8  h!  6.  21.  ^^^^  **"^  ^  ^"^^  ^^  ^®  ^'^^^  ®*  ^^®  lelibr,  the  law  implyeth  it  to  b« 

9  C  4.,i.  h/  A^  ^he  will  of  the  leilee  alfo ;  for  it  cannot  be  ooely  at  the  will  of  the 

10  K.  4  18.  b.    leH'or^  bat  it  mull  be  at  the  will  of  the  lelfee  alfo.   And  io  it  is  when 
^111.  7.  58.        the  leafe  is  made  to  have  aud  to  hold  at  the  will  of  the  Ieflee,  this 

14  H  b  it  14.  ^"^  ^®  ^"^^^  '^  ^^®  ^^^^  ^^  '^*^  ieliur;  and  fo.are  all  the  bookes  that 
i^\  lefcine/^nmayiicic  to  differ^  clefj-ly  icconciled.(3). 

Fief  a.  lib.  3.  "  Fur  etc  que  il  nad  afcun  certaine  oufurecfiate,  A-c.**    Alia  pof- 

G«4».  lo.  j'f.jjji,  fjl  prtrcaria,  it  alia  pro  prece  conctjJS,  utji  quiajinefcripto  con* 

cijji  rit  alicui  habitationttn  it  I  nfumfruHvm  in  rejvd  tenenda  ad  vo- 
Imitaltmfaaniy  ikctc  qiiidtm  pr>l/efho  prttcaria  ejt  et  nudn^  eo  quod 
tempijtive  et  iiittrnpeJUve jtt^o  vvUntate  tivtniui  poterit  rcvocari. 

V 

"  Uncore 

(0  [Sr-Notej6o.]  (3)  [Sec  Note  361.] 

•   '       '(2)  49  //.  6.  18.    29  £.  4.  9.    Hal.  MSS. 


Lib.  1 .  Of  Tenant  at  Will.  SeA.  68. 

*^  Umnr'jnetcjfee  embUa  la terre^  et U  Uffor  aprcs U  emhUer,  ^c."  (5.  Co-  85.  a. 
(4)  The  reafon  of  this  is,  for  that  the  eftate  of  the  leiren  is  unc^taine,  1.  &d.  339.) 
and  therefore  left  the  ground  (5)  fhooM  be  unmanured,  ^hich  iiiould 
ft:K    hi  t)e  hurtfalLtothe  commonwealth,  he  ihall  reape  the  crop 
l55^  D.  j  ^ijj^},  ^  fowed  in  peace,  albeit  the  leflbr  doth  determine  his 
wil  before  it  he  jape,    Afidib  it  is  if  he  fet  rootes,  or  fow  hempe  or 
flax,  or  any  other  annual  profit,  if  (1)  after  the  fame  be  planted,  the  is  £.  4b  18. 
leflbr  ouft  the  leifee;  or  if  the  lefl'ee  dieth,  yet  he  or  his  executors  (Cro.Cba.515.) 
(hall  have  that  ysare's  crop.     But  if  he  plant  young  fruit  trees,  or  jemps  £.  1. 
yong  oaks,  afhes,  elmes,  &c.  or  fow  the  ground  with  acornes,  &c.  br.  <:5.  10.  Afll 
there  the  leflbr  may  put  him  oiit  notwithitanding,  becaufe  they  will  pl-  6* 
vceld  no  prefent  annnall  profit.     And  this  is  not  only  proper  to  a  i^  p"  f*  ?' 
leflee  at  will,  that  when  the  leffor  determines  his  will  that  the  th.^TitI, 
lefiee  fliall  have  the  conie  fowne,  &e.  but  to  every  particular  7.Afl'.i9/       ^ 
tenant  that  hath  an  eflate  incertaine,  for  that  is  the  reaibn  which  &  Co.  iu». 
LiUktau  exprefleth  in  thefe  words  f/mr  ceo  que  il  n'ad  ajcun  O^djjcaf*.   , 
eertairie  <m  Jure  efiate)  (-2).      And  therefore  if  tenant  for  life  fen  15,^^* 
jfoweth  the  ground,   and   dieth,     his  executors    (hall  have  the  5.  Co.  85.' 
come,  for  that  his  eftate  was  uncertaine,  end  determined  by  the  l.RoJibr.rfT.) 
ad  of  God  (3).     And  the  fame  law  is  of  the  leflfee  for  yeares  of 
tenant  for  life  (4).     So  if  a  man  be  feifed  of  land  in  the  right  of  his 
wife,  and  fowetb  the  ground,  and  he  dieth,  his  executors  (hallhava 
theccme,and  if  his  wife  die  befiire  him  he  fliall  have  the  come  (5), 
But  if  huiband  and  wife  be  join^enants  of  the  land,  and  the  hufl>and 
foweth  th^  ground,  and  the  land  furviveth  to  the  wife,  it  is  faid, 
[a]  that  flie  fliall  have  the  come  (7).     If  tenant  p?/r  termc  d'avter  [„]  g.  Aff.  «i. 
vie  foweth  the  ground,  and  ce^^p  qve  vie  dieth,  the  leflee  fliall  have  8  £.  3.  54w 
thecorne.     If  a  man  feifed  of  lands  in  fee  hath  iflui*  a  daughter  ^^^Sie,  (6)  ^ 
and  dieth,  his  wife  being  enfeint  with  a  fon,  the  daughter  fowetb  (^"*-C^*'  ^^^•) 
the. ground,  the  fonne  is  borne,  yet  the  daughter  fliall  [6]  have  the  [i]  15  h.  6. 6» 
come,  becaufe  her  eftate  was  lawful,  and*  defeated  by  the  a^  of  God, 
and  it  is  sood  for  the  commonwealth  that  the  ground  be  fowne  (8). 
[c]  But  if  the  leflfee  at  will  fow  the  ground  with  i^me,  &c.and  after  fc]  5.  Co.li(5. 
he  hi mfelf  determine  his  will  and  refufeth  to  occupy  the  ground,  in  0Iaiid'scare.(9) 
that  cafe  the  leflbr  fliall  have  the  come,  becaufe  he  lofeth  his  rent.  /^  j^  ^j,,^ 
And  if  a  woman  that  holdeth  land  dunmte  viduifate/ud  foweth  the  726.) 
ground  and  taketh  huiband  [d],  the  leflbr  fliall  hive  the  cmblea-  r^-j  oiand' 
ments,  becaufe  that  the  determination  of  her  owne  eftate  grew  byiier  call  ubi  lupra. 
owne  a^.     But  where  the  eftate  of  the  leifee  being  incertaine  is  de-  (Dy.  3i. 
feafible  by  a  right  p^'ramount,  or  if  the  Icafe  determine  by  the  aft  ^i-Co.  61.  b.) 
of  the  leflee,  as  by  forfeiture,  condition,  ^c.  [e]  there  he  that  hath  [e]  33  E.  3. 
the  right  paramount,  or  that  entreth  for  any  forfeiture,  &c.  fliall  ^''^^R-  ^-  ^54. 
•    have  thecorne (10).     ,  f\t^\*'^y 

If  a  difleifor  fow  the  ground  and  fever  the  come,  and  the  difleifee  ;„p^  '  "^'^ 
re-enter,  f /']  he  fliall   have  the  corne,   becaufe  he  entreth  Hy  a  r  /•!  $7  h  6  1 
fonner  tiUe,  and  feveruiKe  or  remooving  of  the  come  altereth  not  ^  il^.  c. 
the  cafe,  for  the  regrelfr  is  a  recontinuation of  the  fieehold  in  him  l^  F-  -•  ^1 
in  judgment  of  law  from  the  beginning  (11).  1^  ^-  4.  6. 

Tf  15  K.  4.  31, 

"  «H.7.i: 

5  n.  r.  17.    12  H.  7.  25.    10  H.  4. 1.    28  H.  8.  S2.  D^er. 

(4.)  [See  Note  362.!  '  (5)  [See  Note  367.] 

(5)  [See  Note  363.]  (6)  7.  jff  13.     10.  jif.  6.    7  E.  ^.  57. 

HaKMSS. 

[55-  b.]  (7)  [See  Note  368.) 

(I )  [See  Note  364.]  (8)  iSee  Note  369.I 

(a)  [Sec  Note  365]  (10)  Vid.  20  f.  3.    trejhqft  101/46. 

(3S  [See  Note466.]  Af  2.     Hal.  MSS.                           ^^    ^ 

(4)  See.Gou]a&.  144,  (II)  [See  Note  37a] 


lab.  n.  >  Cap.  8-      Of  Tenant  at  Wil.  S^et.  6Sl 

Cjp]  44  E.  3. 15.  *  [jg]  If  teaant  bv  ftatute  merchant  fbweth^  the  gnound^  and  then  a 
fleta,  lib.  3.  fudden  and  cafuaU  profit  falletb  by  which  he  is  iiatished,  he  flrali 
**^  have  the  embleamen  ts  ( 1 2). 


fi 


i]  35  H.  6. 24.       ^  Le  kjffbr  luy  puit  oujicrj'    There  is  an  exprefl*e  oujter^  and  im* 
1  H.  6. 9.         plied  otf/?er :  an  exprefle,  as  when  the  lefTor  cummeth  apon  the  land, 
ii^^if  s  ^'^^  exprefly  forewarneth  the  leffec  to  occupy  the  ground  no  longer; 

^.ConLparfon  ^^  implyed,  as  it  the  lefTor  without  the  confent  of  the  lefiee  enter 
de  HoDjlaud'i  ii^to  the  land  and  cut  dowue  a  tree,  this  is  a  determination  of  the 
cafe.  will,  for  that  it  fhould  otherwife  be  a  wrong  in  him,  unleiiie  the  trees 

were  excepted,  and  then  it  is  no  determination  of  the  will,  for  then 
(l.Ro.Abr.860.  the  ad  is  lawful!  albeit  the  will  doth  continue.  If  a  man  leaieth  a 
PoA.  S45.  b.  maraior  at  will  whereunto  a  common  is  appendant,  if  the  leflbr  put 
&  c^'  90 \  ^°  ^^^  beads  to  ufe  the  common,  this  is  a  determination  of  the  will 
14  E.  4.  6,  (*3)-  '^^  ^^°^  ^^y  ^y  ^'^^^^  ^J^try  into  the  ground  determine  his 
8B.  4.  llj  &c.  '^ill  in  the  abfence  of  the  JeiTee  (14),  but  by  words  I'poken  from  the 

ground  the  will  is  not  determined  untill  the  ieHee  hath  notice  (15) 

No  more  then  the  difcharge  of  a  fa6lor,  attorney,  or  fuch  like  in, 

their  abfence  is  fufiicient  in  law  untill  they  have  notice  thereot. 

M  5.  Co.  10.         [a]  If  a  woman  make  a  leafe  at  will  referving  a  rent,  and  fha 

Henfte«d*9cafe.  takeUi  hufband,  this  is  no  countermand  of  the  leafe  at  will,  but  the 

ir  ^^269  b        huiband  and  wife  fhall  have  an  a^iun  of  debt  for  the  rent ;  and 

fo  it  is  if  a  leafe  be  made  to  a  woman  at  will  referving  a  rent,  and 
the  leflfee  taketh  huiband,  this  is  na  countermand  of  the  leafe,  but 
the  leflbr  may  have  an  adion  of  debt  or  diflreine  them  for  the  rent* 
80  if  the  hufl>and  and  wife  make  a  leafe  at  will  of  jlhe  wife's  land 
referving  a  rent  and  the  hufband  die,  yet  the  leafe  continueth.  In 
like  manner  if  a  leafe  be  made  by  two  to  two  others  at  will,  and  the 
one  of  the  lelfora  or  of  the  leiTees  die,  the  leafe  at  will  is  not  deter* 
mined  in  neither  of  thofe  cafes;  which  are  ueccilary  points  to  be 
koowae  (16). 

**  Aprts  Itmblur  ei  decant  que  la  Uusfoni  matwret^  Then  put 
the  cafe  that  the  come  is  ripe  and  ready  to  cut  downe,  and  the  jef- 
for,  before  the  lelTee  reapeth  it,  enter  and  put  oat  the  leffiee,  whether 
^  (hell  the  leflee  have  the  come }  And  it  is  without  all  quellion  that  the 
leiTee  ihall  have  i^  for  by  the  fame  reafon  that  he  (hall  have  it  when 
he  is  pot  out  before  it  be  ripe,  he  ihall  have  it  when  he  is  put  r^p.  «| 
out  when  it  is  ripe.  Et  uid  eadem  tfi  ratWf  ibi  idem  jus.  ^^  *  ^  J 

p]  Temps  £.  !•  «<  Et  auxifranke  entrie,  egres  et  regresJ^  [b]  For  when  the  law 
9^E.^4^35  ^  ^^^  8^^*  ^^y  ^^'"8  ^  ^^^i  ^^ giveth  impliedly  whatfoever  is  neceflary 
5£.  3.  trerp.13.  ^^^  ^^*  taking  and  enjoying  of  the  fame:  Quando  kxaliqvid  alictti 
fi  H.  7. 14.  h,  cmcedit,  concedere  videtur  et  idy  fine  quo  ten  iff  a  ejfe  fton  pot^  .( 1) : 
8H.  6.  18.  b.  and  the  law  in  this  cafe  drivi>th  him  not  to  an  adion  for  the  come; 
IR,  «.  bjit  giveth  him  a  fpeedy  remedy  to  enter  into  the  land,  and  to  take 

14  H  ^s'^i  *"^  carry  it  away,  and compelleth  hot  him  to  take  it  at  one  time, 
«7  H.  8. 18.  b.  ^^  ^^*  carry  it  before  it  be  ready  to  be  carried;  and  therefore  the  law 
(11.1^.52.)  giveth 

• 

f  12)  See  further  on  this  fubjed  infra,  (19)  [See  Note  373.] 

ancl  alfo  Perk.  fed.  512.10524.  Vin.  Abr.  (io)  [See  Note  3^74.] 
Embltmitits  per  tot.  and  Execut&r,  U.  Com, 

pig.  BuMSf  B.  C.  and  G.    New  Abr.  Kx-  [56.  a.] 

f€uforjsLr8iJiifmniflrators,H,^.  and  Glib.  (1)  See  further  on  this  mnxim  Pinch, 

Law  of  Evid.  242.  to  252*  Difc.  on  Law  63.  and  Finch*  X>efcnpt.  of 

(13)  [See  Note  ^71.]  Law  i6t  b. 

(14)  [See  Note  372.] 


\,  Of  Tenant  at  Will.  SeO.  69» 

giveth  all  that  which  is  convenient,  Viz.  free  entry,  egrefie  tnd  re- 
grefle  as  much,  as  is  necefiary* 

If  the  leflee  be  difturbed  of  this  way  which  the  law  doth  give  unto 
hxm«  he  (hall  have  his  a^ion  upoi\  hiscafe,  and  recover  his  damages ; 
and  this  adion  the  law  doth  give  unto  him,  for  whenfoever  the  law 
giveth  any  things  it  giveth  alio  a  remedy  for  the  fame.  But  here  is 
to  be  obferved  adivertity  betweene  a  private  way,  whereof  Littlet<m 
here  fpeaketh,  and  a  common  way.     For  if  the  way  be  a  common  (5.  Co,  looi 
way,  if  any  man  be  diilurbed  to  goe  that  way,  or  if  a  ditch  be  made  104  b. 
everthwart  the  way  fo  as  he  cannot  goe,  yet  ftial  he  not  have  an  ac-  J;  ^*  Abr.  8tr 
tion  upon  his  cafe;  and  this  the  law  provided  for  avoydiug  of  mul-  ^J*  '^^jjtj|' 
tiplici^  of  fuit^s,  for  if  any  one  man  might  have  an  action,  all-  meH  175*  b.  '    ' 
might  have  the  like.     But  the  law  for  this  common  nufance  hath  Cr».  Ja»  15&} 
provided  an  apt  remedy,  and  that  is  by  prefentment  in  the  leece  or 
in  the  torne,  unlefle  any  man  hath  a  particular  damage;  as  if  he  and 
his  horfe  fall  into  the  ditch,  whereby  he  received  hurt  and  lofle,  there 
lor  this  fpecial  damage,  which  is  not  common  to  others,  he  (hall 
have  an  adion  upon  his  cafe  (a) ;  and  all  this  [c]  was  refolved  by  the  [c]  fr  H.  0.  iO!^ 
court  in  the  king's  bench.    And  in  th4t  c$ie  it  was  faid,  that  it  had  s  £.  4^  9. 
beene  adjudged  in  that  court  betweene  W^bury  and  Pfwell^  that  ^'  "*•  *i 
where  the  inhabitants  of  Southwarke  had  by  cuflome  a  watering  ?^*  i«e*^ 
place  for  their  cattell  which  was  (lopped  up  by  Powel^  that  in  that  Finienx  And    ' 
cafe  any  inhabitant  of  Soutkaarke  might  have  an  adion ;  for  other-  Horendetu 
wide  they  (hould  be  without  remedy,  becaufe  fuch  a  nufans  is  not  Vid.5.Co.  7f* 
prefentable  in  the  leete  or  tome.     NoU  the  diverfity.  WiUianrt'acafc. 

There  be  three  ktnde  of  wayes,  whereof  you  (bair[<f]  reade.  in  r^q  Fiet«j  Ub.4. 
our  ancient  bookes. '  Firll,  a  foot  way,  which  iS  called  iter^  ^uad  ^  cap,  tr. 
Jw  eundi  vel  OTnbulandi  haminis ;  and  this  was  the  ^(l  way.  Bradon^  lib.€. 

The  fecond  is  a  foot  way  and  horfe  way,  which  is  called  oBusab  ff'ff^Aw, 
agendo  ;*  and  this  vulgarly  is  called  packe  dudprimt  wayy  J^ecaufe  it  ^0.) ' 
is  both  a  foot  way,  which  was  the  firil  or  prime  xoay,  and  a  packe  or 
dr^  way  alfo. 

The  third  is  xfia  or  culituSf  which  contains  the  other  two,  and  alfo 
a  cart  way,  & c .  for  this  j %ju9  eundi^  vehendi^  ef  vehiculum  etjvmenium ' 
ducendi:  and  this  is  twofold,  viz.  fegia  via^  the  king's  highway  for  sf  t,,  9. 
all  men,  et  communiijtratd,  belonging  to  a  city  or  towne,  or  betweene  barre  S6t. 
neighbours  and  neighbours.    This  is  called  in  our  bookes  ckwmn^  27  E.  3. 7t. 
being  a  French  wj>ni  for  a  way,  whereof  commeth  {chminage^  chi"  ^  E*  ^  **    • 
minagiumf  or  ckmunagiumy  which  (igtiifieth  a  toll  due  by  cuftome  for  Cart»d«foNfiM 
having  a  way  through  a  foreil;  andrin  ancient  records  it  is  fome  cap.  14. 
time  alfo  called  pedagium  ( 3).  . 

If  the  leffee  at  will  by  good  (lutbandry  and  induftry,  either  by  over*  (F.  N.  B.  14^. 


caiife  that  the  gralfe  is  the  iiaturall  profit  of  the  earth.  And  the  fame 
law  is  if  he  doth  fow  hay-feed,  and  thereby  encreafetb  the  gralle.- 

"  Autertnent  ejt  Ji  tenant  pur  terme  fans  que  comtjl  lefinc  defnn 
terme^  SfC,  Weil  faid  Littleton  (which  knoweth  the  end  of  his 
terme)  that  is,  where  the  end  of  the  terme  is  certaine;  bvt  where  the 
leafe  for  3^eures  depends  upon  an  incertainty,  as  upon  the  death  of 
tenant  for  life  being  made  by  him,  or  of  a  hufbaud  leifed  in  the  right 
of  his  wife,  or  the  like,  there  it  is  otherwife. 

(ij  [See  Note  375.]  Com.  Dig.  and  Vin.  Abr.  and  tit  Htghnjs^, 

(3;  See  further  as  to  ^wfj  tit  Gfmi;^  in    in  New  Abr.  and  Burn.  Jufl. 

Sc6l. 


tib.  i.  '  Cap.  8.        Of  Tenant  at  Will.  Sed^.  69' 

Sed.  69* 

JTEM,fiun  mefefait  leffee  aun  A  L  S  O,  if  a  honfe  be  letten  to 

home  a  tener  a  volunt,  perforce  -*^  one  to  hold  at  will,  by  force 

de  quel  le  leffee  eiUer  en  le  mefe,  deim  whereof  the  leffee  entreth  into  the 

ifuel  mefe  ilvortafes  utenjils  de  mea-  houfe,  and  brings  his  houfliold-ftoff 

Jbn,  etpnisle  leffor  luy  oujla,  uncore  into  the  fame,  and  after  the  leffor 

a  avera  franke  entre  egreffe  et  re-  puts  him  out,  yet  he  fliall  have  free 

grefje  en  me/me  le  mefe  per  reafoduiblc  en  trie  egreffe  and  regreffe  into  the 

temps  de  carrier  fes  biens  et  utenfils.  faid  houfe  by  reafonable   time  to 

Sicome  home  Jeifie  dun  mefe  en  fee  take  away  his  goods  and  utenfik 

fimple,  fee  taile,  oupur  terme  de  vie,  As  if  a  man  feifed  of  a  mefe  in  fee 

iequel  ad certaine  biens  deins  meme  le  fimjile,  fee  taile,  or  for  life,  bath 

mefe,  et  fait  fes  executors  et  devyj,  certaine    goods   within    the'   fayd 

gueconque  apresfa  mart  ad  le  mefe,  houfe,  and  makes  hisexecutors,  and 

uncore  les  executors  averont  frank  dieth;  whofoever  after  his  deceafe 

etUry  egreffe  et  r^resde  carier  hors  hath  the  houfe,  his  executors  Khali 

de  mefme  le  mefe  les  biens  lour  tejlator  have  free  entry  egreffe  and  regreffe 

per  reafomble  temps.  to  carrie  out  of  the  fame  houle  the 

^oods  of  their  teftator  by  reafonable 
time. 

"  ^/v«w<»/c/oz7  UJfc  a  vn  home  a  tener  a  volunt,  ij-c."    The 
reafon  of  this  is  evident  upon  that  which  bath  been  faid  be- 
fore* 

<«,  qo.St.n.)  -  Mefe,'  or  Mai/on,  called  in  legall  Laline  mejuagimn.  r  ^  ..  t 
n,,  r.,  .  contemeth  (as  hath  beene  faid)  the  buildings,  curtelane  l-5*>-  "-J 
^  n      h       '  orchard,  and  garden  (i).  o '  6  » 

r»l  feg.  1*5.  "  ,9**""g*'  cotagivm,  is  a  little  houfe  without  land  to  It.  To]  See  31 

P.N.  B.  187.  ^'"-  cap.  1 .  and  cottagei s  in  Doniefday  booke  are  called  cottcrelli  ■ 

t^-  K  «x.  ?"**<•'"  *""'^"'  "f """''^  ^"5*  fignifieth  a  houfe.     If  a  man  hath  a 

&x"c^f^;„d  '^'"?^"«;:J  to  my  houfe,  aud  he  fufiereth  his  houfe  to  be  fo  ruinous 

»';Sr;.t:eTof  r  "  ''}'}'  *^,  ^^^  Tr.'P^  ^'"'^''  t*l  I  may  have  a  writ  de  domo 
•  houfe.  teparandd,  and  compell  him  to  repair  his  houfe  (a).     But  a  vracioe 

(Voft,  200.  b.)    lieln  not  de  domo,  but  de  meffitagio. 
[c]  8<  Ev4.  tr. 

Sr"jtn!°^  .  r^T?/'"!?*/"'^-",   W  This  reafonable  time  ftall  be  ad- 

W  ju<'ged  by  the  difcretion  of  the  juftices  before  whom  the  caufe  de- 

.  Hob.  69. 135.  pendeth ;  and  fo  it  is  of  reafonable  fines,  cuftomes,  and  fervices,  upon 

s|.  UlUt.  *.  6.  the  true  ftate  of  the  cafe  depending  before  them :  for  reafonablenefle 

«.Ro.Rep.  143.  ,n  thefe  cafes  belonf-eth  t»  the  knowledge  of  the  law,  and  Uierefore  to 

i!  Bo.  Abr.  523.  ?*  fJ^-'^o  by  the  juUices  [rf].    Qudm  langum  eje  debet  non  de&nUur 

•t.  Ro  Abr.  578.  Mjvre,fedpevdrt  ex  dtfcrethnejvftiliariorum.     And  this  being  faid 

A.  Co.  100.  a.)  nf  time,  the  like  may  be  faid  of  things  incertaine,  which  oueht  to 

W  Bra£t.  li.  2.  be  reafonable ;  for  nothing  that  is  contrary  to  reafon,  is  conlonant 

•■  This  is  fo  evident,  as  it  needeth  no  explanation.     , 

(!)  See  ante  5.  b.  note  i.  where    how  much  will  paf$  by  the  word  meJUMU. 
fome  authontwi  are  cited  to  fhew,       (a)  [s««  Kote  ri]  '^M'^g*' 

Se<a. 


.  1.  Of  Tenant  at  Will..  SeiflL  70,  rn 


Sed.  70. 

• 

TTE  M,  fi  un  home  fait  unfait  de  A  LSO,  if  a  man  make  a  deed  of 

^  ftoffment  a  un  outer  de  certaine  "^  feoffement  to  another  of  cer^r 

ierre,  et  deliver  a  luy  le  fait,  mes  taine  lands,  and  delivereth  to  hiia 

nemy  Uverie  de  feifin\  en  ceo  cafe  the  deed,  but  qot  liverie  of  feiiin ; 

celuy,  a  que  lefait  ejifaity  pott  enter  in  this  cafe  he,  to  whom  the  deed  is 

en  le  terre,  et  tener  et  occupier  a  la  made,  may  enter  into  the  land,  and 

volunt  celmfj  quejifl  le  fait  pur  ceo  hold  and  occupie  it  at  the  will  of 

que  il  eft  prove  per  lesparols  del  fait,  him,  which  made  the  deedj  becaufe 

que  il  eji  la  volunt  que  le  outer  avera  i  t  is  proved  by  th^  words  of  thedeed; 

7a  terre;  mescelui/ quejijl  lefaytluy  that  it  is   his  will  that  the  other 

poet  ovfier  quauiit  luj/plei/i^  fl)oiild  have  the  land  ;  but  he  which 

made   the  deed   may.  put  him  out 
when  it  pleafeth  him. 

HE  R  £  it  appeareth,  that  if  the  feoffee  doth  enter,  he  is  tenant  il.RoAbr.  859. 
at  will,  becaufe  he  entretb  by  the  coufent  of  the  fuottor.  ^'  ^'  ^^*  ^'^ 

^^  Et  deliver  a  luy  le  fait,"    Albeit  the  deed  be  delivered  upon 
the  ground,  yet  doth  it  not  amount  to  a  livery  oi  feiiln  of  the  land ; 
for  it  hath  its  naturall  effedl  to  make  it  a  deed.     [/]  Donationum  Ante 48*  a.) 
r       '     -1  aliaperfeda,  alia  incept  a  et  nan  perfect  a:  utji  donatio  Ic&a  r .-.  j.jjj  ..  ^ 
15 /•  ^' J  fwrit  et  C9nceJ/a,  ac  traditio  nondumfueritjahfeada.     But  ca. 3. iTcd/id. 
if  the  deed  be  delivered  in  name  of  feifin  of  the  land,  or  if  the  feoffor  43  £.  3.  lic. 
faith  to  the  feoffee,  Take   and  enjoy  this  kmd  according  to  the  Feof.fic Fails  51. 
deed ;  or.  Enter  into  this  land,  and  God  give  you  joy ;  thefc  words  i^  ^i^'i^^r 
do  amount  to  a  liver}'  of  feifin.  3^'  ^0-]  ^^ 

39.  AC  12.     41  £.  3. 17.    6.  Co.  26.  Sharp'i  cafe.    (Aoie  48.  a.) 


Sed.  71. 


I,  ft  un  mefefait  lejfe  a  tener     A  LSO,  if  a  houfe  be  leafed  to 
utf  le  lejjee  iCeftpa%  tenus  a    "^  hold  at  will,  the  leflee  is  not 


TTEM, 
•^   a  volunt i 

fujleiner  ou  repairer h  meafon,Jicome  bound  to  fudain  or  repaire  the  boufe, 

tenant  a  terme  d'ans  ejl  tenus.     Mes  as  tenant  for  terme  of  years  is  tyed. 

fi  le  leffee  a  volunt  fait  voluntarie  But  if  tenant  at  will  commit  volua* 

waftfjicome en  abatement  desmeafo US f  tary  waft^  as  in  pulling  downe  ojT 

on  en  couper  des  orbres,  il  eJl  dit  que  houfes^  or  in  felling  of  trees,   it  is 

le  leffor  avera  de  ceo  envers  luy  ottton  faid  that  the  lellor  .ihall  haveaa 

de  trejpaffe.    Sicome  jeo  bayle  a  un  a6iion  of  trefpafle  for  thfs  againftr 

home  mes  barbits  a  compejlerfa  terre,  the  lefTee*    ^s  if  I  lend  to  one  my. 

ou  mes  boefes  a  arerer  la  terre,  et  il  (beepe  totathe  hislaQ<i,iOr.my  oxtu 

occijl  mes  averSjjeo paiffoy  bien  aver  to  plow  the.  land^  a^d    he   kiiletd 

unaSiondetreJpa(Jee7iversluy,nient  my  cattell,  I  may  well  have  an  ac« 

obftatU  k  bailement.  lion  of  trefpafs  againft  hiii>,  noV- 

withftanding  the  lending. 

«5i 


Jib.  I.    Cap.  8.       Of  Tenant  Bt  Will.  StCt.  "TiL 

For  the  ftatuteof  Gloucefier  above  mentioiMd  exteadt  not  t^ 
a  tenant  at  will,  and  tbvrefcfre  for  permiffive  waft,  the  leObr  hath  a^ 
nmedy  at  all  (i). 


^ 


9lH.tf.9S.       **MeiJI  iefie  a  Vdhmi  faii  vobmiary  wqft^  SfC^    \g\  And  true 
£.  3.  S5,       it  is,  th»t  if  tenant  at  will  catteth  downe  timber  trees,  or  voUuitari^ 
^  E  4*  so       ^^  downe  and  proftrate  hoafes,  the  leflbr  ihail  have  an  a^on  of 

trefpaji{s  againft  him,  quare  vi  et  armia ;  for  the  taking  apon  htok 
power  to  cut  timber,  or  proflrate  hoafes,  coneemeth  16  much  the 
0*AowAln>.8<iO.  "^rediold  and  inheritance,  as  it  doth  amount  in  law  to  a  determiaa* 
f.RoJLbr.'555.)  tion  of  his  will ;  [A]  and  fo  hath  it  b«ene  adjudged  (2). 


£]  Mich.  98  &  f9  Elii.    Rot.  318.  in  Com.  Banc,  inter  Walgrave  &  Somerfet.  V.  It  Coonte  de 
irowlbQrie'fe  ctSt,  5.  Co.  13.  h. 

[i]  27  H./S.  3.        [t]  If  tenant  at  will  grantetb  over  his  eftate  to  another,  and  the 
99  £.  4.  5.         grantee  entreth,  he  is  a  difleifor  (3),  and  the  leifor  may  have  an 
i*ii^b  ^  fifii    *^^"  ®^  trefpaffe  againft  the  grantee ;  for  albeit  the  grant  was  void, 
663.  659.'*      *  y^^  ^^  amounteth  tp  a  determination  of  Lis  will. 
Foft.57.b.    Cro.Cba.303.    Cro.Jam.660.    4Lcou.35.) 

|fc]  ▼.  11  H.  4b  ««  Sicomejeo  baile  a  un  home  fnes  barbits  a  compcfierfon  terre^  SfcJ* 

**"«  ^  *"^'  '^  And  the  reafon  is,  [A]  that  when  the  bailee  having  but  a  bare  ufe  <rf 

91 R  4^*19  3c  them,  taketh  upon  him  as  an  owner  to  kill  tbem,  he  lofeih  the  be- 

76.  99  £.  4. 5.  nefiit  of  the  ufe  oi  them.     Or  in  thefc  cafes  he  may  have  an  adion 

8  H.  7. 4^  of  trefpaffe yi*r  k  cafe  for  this  convcrfign,  at  his  eledlion  (4)^ 
91  H.  7. 14. 

?1etaji.9.ca.i.  "  Tr^paffe!^  Tranfj^effio  derkatur  a  tran/greditndoy  becanfe  ii 
f9:Ro.Abr.  556.  paffeth  that  which  is  right:  Tranfgrejjio  autcm  eft,  cilm  modus  non 
CtcChn,  35.)  fcrcatvr,  nee  mtnfara :  debet  enim  qvilihct  infw/ado  modiun  h^bere^ 
^1^90  21.)  f^fJ^^^ram,     KotOy  in  the  loweft  and  the  highefl  offences  there 

are  no  acceffaries,  but  all  are  principalis  ;  as  in  ryots,  routs»  forcj* 
ble  entries,  and  other  tranfgreflions  X/i  ct  armis,  which  are  r   ^   1   .. 
the  lowed  offences;  and  fo  in  the  highed  offence,  which  is  l57-  *^-| 
crimen  lafce  majfjiatis^  there  be  no  accefl'aries ;  but  in  felonies  thers 
be  acceSaries  both  before  and  after. 

Sed.  72. 

jyO  TJ,fi  le  lefforfur  tielleafe  a  VTOT  E,  if  theleflbr  upon  a  leafe 

•^  ^   vohmt  referve  a  luy  un  antiuall  "^^    at  will  referve  to  him  a  yearlj 

rent,  U  poU  difirainer  pur  le  rent  rent,  he  may  diftreinc  for  the  rent 

areref  ou  acer  de  ceo  un  aSion  de  behinde,  or  nave  for  this  an  aAion 

debt  afon^eOion.  of  debt  at  his  owne  elediion  (1). 

91  It.  7.  89.  ^  «    TL  poet  diftreyner  pur  le  rent  arere,  ou  nver  de  ceo  un  a6Hon  de 

?^4!*87  ^  ^^^*  ^^"'    ^"^  ^^  ^^  impound  the  diftreffe  upon  the  ground 

^I^  j^    ***       letten  at  will,  the  will  is  determined.     Note,  he  may  diftreihe  for 
^Tewfie  86.       ^  '^^  ^^^  7^^  i^  is  no  rent  fervice,  for  no  fealty  bclongeth  there- 
*"  tmto,  but  a  rent  diftreinable  of  common  right. 

There 

(l)  [Sec  Note  J77.1 

(ir)  [See  Note "378.]  [57*  b.] 

(3)  [See  Note  379.]  (1)  [See  Note  381.] 

.  /^ .  ^  ^      (4)  [See  Note  380.] 


ittb.  1.-  OfTenafttatWin.  Seftt^rt 

'   Tbtre»afiHtdi««rfiCybetivceDatena]itatwiUftB4atena&tat 
Mfcraaca ;  tor  tmant  at  will  is  alwtties  by  right,  and  tenant  at  fuf- 
leraace  entreth  by  a  lawiiiU  leafe,  and  boldeUi  over  by  wrong.  •  A  (Poft  142.  •.) 
tenaatat  fuffearance  is  he  that  at  the  firil  came  in  by  lawful!  ^inik^ 
and  after  his  eftate  ended  continueth  in  poffeOTion  and  wrongfully 
hokleth  over  (2).    [/]  As  tenant  pur  terme  d'auier  vie  continueth  m  Bre^^, 
in  pofieffion  after  the  deceafe  of  CV  que  vie^  or  tenant  for  yeares  ub.  4.  fol.  3ia» 
holdeth  over  his  terme  ;  the  leflbr  cannot  have  an  action  of  trefpalTe  ^  ^*  ^-  ^* 
before  entry.    Now  that  a  writ  of  entry  ad  terminum  qui  prctteriit  ^^  e  5.  fi 
lyeth  agaiiifl  fnch  a  tenant  as  holdeth  over  is  rather  by  admidion  of  ss  £.'  J.  ssI 
the  demandant,  then  for  any  eflaie  of  freehold  that  is  in  him,  for  in  T.  R.  s.  Savet 
judgement  of  law  he  hath  but  a  bare  pofleffion.     But  againft  the  ^*  ^*^-  ^* 
king  there  is  no  tenant  at  fufferance,  but  he  that  holdeth  over  in  the  40^^ 
cafes  abovefaid  is  an  intruder  upon  the  king,  becaufe  there  is  iio  ^e  E.  4.  38. 
laches  imputed  to  the  king  for  not  entring  (4.)    [m]  If  tenant  in  ib  E.  4.  25. 
taile  of  a  rent  grant  the  fame  in  fee  and  dieth,  yet  the  iffue  in  taile  F.N.B.  soi. 
may  bring  n/ormedanf  and  admit  himlelfe  out  of  pofleflion.    The  ^-  *^  ®  ^-  •* 
like  law  is  it,  if  a  man  maketh  a  leafe  at  will  and  dieth,  now  is  the  x^^^p,  ^,  3 
will  determined ;  and  if  the  leflee  continueth  in  polfeilion,  he  is  te**  Br.  15.  tit 
nantat  fufierance,  and  yet  the  heyre  by  admifiion  may  have  an  TenaotaToIant 
affife  of  Mordanceftor  againft  him  (5).     [«]  But  there  is  a  diver-  P*- Com.  iS8. 
fity  between  particular  eftates  made  by  the  terre  tenaurt^  as  above  is  /p^%^   ^ 
&id,  and  particular  eftates  created  by  a^  in  law :  as  if  a  gardian  Cro.  Cbft.  isrl 
after  the  fall  age  of  the  heire  continueth  in  pofieffion,  be  is  no  tenant  Cro.  Jam.  ie9i 
at  fuflerance,  but  an  abator,  againft  whom  an  affize  of  Mordancaftor  ^Ame  ar,  a.) 
doth  lye  (C),    Etjc  dejimiiibus  (7).  M  1^  H.  7. 

10.  a. 
fl  H.  6.  .M.      6  £.  4.  S.      98.  R.  2.  tit.  DifcoDt.      48  £.  a.  US.      Pi.  Con.  4S5.      19  £.  5, 
Ve.  44a.     15  S.  4.  Difcoot  SO.      6  2,5,  56,  57.      21  £.  4.  5.      21  H.  7.  SB.    10  £.  4.  18. 
Per  Choke  6c  Litt.  [n]  Statute  de  Merlbridge,  cap.  26.     Abb.  AIT.  12J0.  b.   F.  N.B.  196. 

11  £.  4.  to.  k  11.   Br«a.  lib.  4.  fo.  252,  253.    (Poft.  271.    1.  Ro.  Abr.  663.) 

(2)  [See  Note  382.]  (6)  [See  Note  384.] 

(3)  Vid.  21  H,  6.  38.    Hal.  MSS*  (7)  See  further  as  to  tenant  by  fuf* 

(4)  4  H.  6.  12.    ml.  MSS.  ferance  in  title   MJfaift  Vin.  Abr.  and 

(5)  [Set  Neif  363.]  Com.  Dig. 


QHAlf4 


lA.  1 .   Cap.  9.       Of  Tenant  by  Copie.        Se6t.  73.' 
Chap.  9.  Tenant  by  Copie.  Se<9;.  73; 

'T'ENJNT  per  copie  de  court  roF  TT  ENANT  by  cdpy  of  court  roll 
•^  eJi(S),deinsquelmanorilyadun  "^  is,  us  if  a  man  be  feifed  of  a 
cuflome  que  ad  eji  ufe  de  terrips  dont  Di^nnor  within  which  mannor  there 
memorie  ne  courts  que  certaine  te  is  a  cuftome^which  hath  beeneufed 
nant&  deim  meftne  le  manor  ont  ufe  time  out  of  minde  of  man,  that 
d^aver  terres  et  tenement^  a  tener  a  certaine  tenants  wltlun  the  fame 
tux  et  a  lour  hdres  enfeefimjfle,  ou  mannorJiave  ufed  to  have  iand»  and 
en  fee  taiU,  ou  a  terme  ae  vie,  S^c,  tenenvents,  to .  hold  to  them  and 
a  volunt  le  Jeigmor  folonque  le  cuf-  their  heires  in  i'ee,  Gmpie,  or  fee 
tovM  de  meUiie  le  manor.  taile>  or  for  terme  of  hie,  &c.  at 

the  will  of  the  lord  (i)  according  to 
the  cuflome  of  the  fame  manor. 

(S.  Co.  7.  ♦*  'TENANT  per  cepie,  ^.'^    Tentns  per  copiam  rot.  Cw^.  Copit 

Hev<ton*s  cmie.  -^  ^g  ^jj]  jj,  latike  copiam^  though  copia  in  bis  proper  fignifica* 
l^Ro.  Abr.        ^1^^  figni/ieth  plenty ;  but  we  have  mtule  a  Latme  word  of  the  French 

word  copie :  and  this  is  ancient;  for  in  the  RegiSer,  fol.  51;  there    - 
'  is  a  writ  de  copid  libelU  deliberandd^  which  in  grounded  upon  the 
ftatute  of  3.  H.  a.  ca.    There  is  no  tenant  in  the  law  that  holdetfa 
by  copie,  butonelj  this  k  lode  of  cuftomary  tenant,  fhr  no  f*    ^       ^ 
man  holdeih^by  copie  of  a  charter,  or  by  copy  of  a  fine,  or  L5o»  ^-J 
fuch  like,  but  this  tenant  holdeth  by  copy  of  court  roll. 
a\  Bra6tm  W  Brodon  calleth  copibolders  viilanosfockmannas,  not  becanfe 

ib! «.  ctp.  8.     they  were  bond,  but  becaufe  they  held  by  bafft  tenure,  by  doing  of 
fol.  sf6.  &  lib.  4.  villein  fervices. 

foL  S09.  And  Britton  faith,  that  fome  that  be  free  of  blood  doe  hold  land 

Fr"«^°lib^       in  villenage ;  and  Littleton  himfelfe  in  the  next  Chapter  calleth  them 

ca.  8.* 8c  lib.  S.    tenants  by  bafe  tenure :  and  in  f .  N.  B,  foL  la.  C.  Etceji  terme^que 

cap.  6.  eji  ore  a  cejijour  apptl  copitenaunts^  ou  copikolttera,  ou  tcntntnts  per 

Item  dejcuftu-    copie^  efiforj'qut  vti  novel  no/me  trove ^  car  d^ancient  tempt  ihfeur*  ap' 

Jvki'**    r         pcUes  tenants  in  vUlennge^  au  de  bafc  tenure,  Scc,  [b]  And  yet  in  1  //• 

quid  mTrdr'im.    5- 11-  ^hey  be  called  copihoWcrs;  in  14II.  4.'  34.  tvnant  per  le  verge; 

F.  N.B.         '    in  4^  E,  3.  25.  tenant  per  roll  folonque  le  volunt  lefeignior;  and 

f.  19.  t.  in  the  ilatute  of  4  i^.  1.  called  extent  a  maneriiy  they  are  called  cuf- 

[6]  1  H.  5. 11.  tumarii  tenentes,  and  fo  doth  Flcta  call  them ;  and  before  bira  Ockam 

14  H.  4.  34.       (2)  (who  wrote  in  the  raigne  of  //.  *i?)  fpake  of  them,  and  how,  and 

V*€^4^c'^^2.     **?""  what^occaiion  they  had  their  beginning. 

Browne  scale.        W  Terra  ex  Jcripto  Sammic^  Bockland.     Fundum  vcteres  out  ea 

[c]  Lamb.  verb,  fcripto  qui  Bockland,  i.  bookland,  out  fine  fcripto  qui  Folk  land  diceba- 

Tcrmexicnpto.  tur,  pojjidebant.     Qua  Juit  ex  fcripto  pq/fvUio  cotnmodiore  erat  po/* 

fejioncy  libera,  atque  immunis.    Fundus  Jine  jiripto  cenjum  penfitabat 

annuwm,  atque  offic'wrwn  fcrvitute  quddam  eft  obligatus,     Frioretu 

viri.plerumque  nobiUs  atque  ingenui,  pjfteriorem  ruftieiferc  etpagani 

pq/fidebaut  (^). 

(4.  Inft.  t68.)       **  Court!*    Curia,  court,  is  a  place  where  jnftice  is  judicially 
miniftred^  and  is  den v 01  d  curUf  quia  in  curiis  publids  euros  gere^* 

.    bant, 

(8)  Si  com  wi  homefiitjjnjii  d^un  muMtr^  (2)  [See  note  386.] 

L  and  M«-— Kob.— 'P.  and  Red.  (3}  See  ante  5.  b»  and  nott  i.  there, 

[58.  a.]                                .        '      *  and  6.  a.  and  note  6.  there* 

(0  liSjC  note  385.] 
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bdnt  [d].  The  court  baron  mull  be  holden  on  fome  part  of  that  whicb  '[d]  Vid.  4.  Co. 
as  vrithin  the  mannor,  for  if  it  be  holden  out  of  the  mannor  it  is  voyd ;  24.  inter  Mur* 
vnleflea  lord  being  feifcd  of  two  or  three  mannors  bath  ufually  time  !f*J^*'  Smitb. 
out  of  mind  kept  at  one  of  his  manors  courts  for  all  the  faid  manors,  ^J  ^  ^^^^^ 
then  by  cuf^onie  fuch  courts  are  fufficient  in  law,  albeit  they  be  not  CliVioa  &  ]tfoU» 
hdlden  within  the  fcverall  macnors  (4).     And  it  is  to  be  underftood  neui. 
that  ibis  court  is  of  two  natures.    The  firfl  is  by  the  common  law,  (i-  Ro-  Abr. 
-    and  is  called  a  court  baron,  as  fome  have  faid,  for  that  it  is  the  free-  ^^*) 

holders  or  freemans  court  (for  barons  in  one  fenfe  fignifie  freemen),  4.  Co.  ie.  M^I- 
and  of  that  court  the  freeholders  being  fuitors  be  judges,  and  this  u"*^^*^  Vfy*^ 
ntajy  be  kept  from  three  weekes  to  three  weekes.    The  lei  ond  is  a     '^  o**»  "  •    t* 
coiiomary  court,  and  that  doth  concerne  copiholders,  and  therein  the  /4/Co.  26.  b.) 
lord  or  his  lleward  is  the  judge.  Now  as  there  can  be  no  court  baron 
without  freeholders,  fo  there  cannot  be  this  kind  of  cuftomary  court 
without  copiholders  or  cuiloinary  holders.     Andas'there  may  he  a 
court  baron  of  freeholders  only  without  copiholders,  and  then  is  the 
fteward  the  regifter,  fo  there  may  be  a  cuftomary  court  of  copi- 
holders onely   without  freeholders,  and   then   is  the  lord  or  his 
ileward  the  judge  (5).     And  when  the  court  baron  is  of  tliis  double 
nature,  the  court  roll  containeth  as  well  matters  appertaining  to  the 
cuftomary  court,  as  to  the  court  baron. 

And  for  as  much  as  the  title  or  eftate  of  tlie  copiholder  is  entred 
into  the  roll  whereof  the  fteward  deliverethi  him  a  copie,  thereof  he 
is  called  copiholder.     [c]  It  is  culled  a  court  baron,  becaule  among   [f]  jjmib.  fol. 
the  lawes  of  king  Eduard  the  Confcjfor  it  is  faid :    Baronrs  vrrh  qui  I'/b.  and  13<5. 
/uam  habtnt  curiam  defuis  kofninihuSy  40.  ttking  his  name  of  the  ba-  Camhden  Brit, 
ron  who  was  lord  of  Ibe  mannor,  or  foi*  that  properly  in  the  eye  of  jj^jj^f^f/  '  • 
law  it  hath  relation  to  the  freeholders,  [J"]  who  are  judges  of  the  fol.  ^74. 
court.     And  in  ancient  charters  and  records  the  barons  of  London ^   f/]  Mirror, 
and  barons  of  the  Cinque  Ports,  do  fignify  the  freemen  of  London  c«p.  1.  fe6t  3. 
and  of  the  CinqUe  Ports. 

"  Sej^c  dtun  mannor T    Maneriuin  dlctiur  d,  manendofecvnduvt  ex-  Domefdsy. 
cellcnt'unn  fides  magna  Jixa  ctjlabilis.     Lagcman,  i.  habcnsjocam  ct 
fiicam/vper  homines Juos,  S^c.     [g\  Et  fiicndum  ^2,  quod  7)iancriitm  u]  Bwfton, 
foterit  vjjc  perfi  ex  pluribvs  cedificiis  coadjuvatumjirc  tiUis^t  ham-  lib.  4.  !«•  u2. 
lettis  adjacentibus.     Pottrit  ^cfiam  ejfc  manerium  et  per  fi  et  cum  *'1^'»*  ''1»*  4. 
plvrihus  liflisy  et  cvm  phiribus  hamlettis  adjacentibus^  quorum  nullum  ^'  ^^'^  ^^'  ^ 
dicipoterit  masurium  per  fi  fid  villvs  fixe  humlvttic.     Foterit  ctiam  ijji'uoii  fol.124. 
^J^  p^fi  manerium  capiialcy  et  plura  continerefub  fi  maneria  non 
cagitalia,  et  plures  villaa  et  plures  )iamkttas  qujajifiib  uno  capite  aut 
dominio  uno.     And  afterwards,  Manerium  aut  cm  fieri  poterit  cxplu^ 
ribus  villis  vel  undy  plures  enim  villa:  potervnt  e(j'c  in  cor  pore  manerii 
'ficut  ct  und  (6).  And  in  thf-fe  [/<]  ancient  authors  you  Uiall  foe  the  [;t]Bnidt.  Iib.5. 
ififference  inter  manjionem,  villamy  et?nanerium.    Concerning  the  in-  Uk  434. 
ilitntion  of  this  court  by  the  lawes  and  ordinances  of  ancient  kings,  *^^*^''^' "'''  ^^l"** 
T/cft    K1  *ndefpeciaUy  of  king  A  If  red,  it  appcareth  that  the  lirfi  jSj^'i' ^^**' ^* 
LO^-   O- J  kings  of  this  real  me  had  all  the  lands  of  England  in  de*  * 

Sfieahe  (1),  and  les  grand  manors  et  royalties  they  referved  to  them- 
felves,  andof  the  remnant  they,  for  the  defence  of  the  realme,  gn- 
feotfetlthe  barons  of  the  realme  with  fuch  jurildi^tion  as  the  court 
fairron  now  hath,  and  inftituted  the  freeholders  to  be  judges  of  Uie 

court 

(4)  [See  Note  387.]  '  .  FulV.  ParaL  part  1.  fol.  ig.  a. 

(O  (See  Note  388.] 

(o;  For  other  explanations  of  the  word    [58.  b.] 
msmr,  fee  in  Cow.  Intei^.  voc.  M^tcr,       (i)  See  at  to  this  ante  J.b.  and  1^ 
and  the  bookt  there  dled>  particvlarly    authorities  in  9^u  i.thext. 
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court bajon.  And  .herewith  agrt^ed  the  atorefatd  law  of  Saint  Ed*  : 
ward.  And  it  is  to  be  oiii'erved  that  in  thofc  ancient  lawcs  under 
tlie.  name  of  baroEt;^  were  coininifed  all  the  nobility. 
(i.Co.  140.  b.  There  may  be  a  cuftomaiy  manor  granted  by  copy  of  court 
Cro.  Ja.ii.  eoO.  roll  (2).  So  although  the  word  be  (JaJuJ  which  pr4>peily  betoken- 
8  *Vo\y\  b  ^^  afreeholtl,  yettenant.for  yeaies,  tenant  by  llatutc  nuji  chiuit,  lia- 
i.Ro.  Abr.  499.  ple»  <^/<•^/^  iiud  tcnunt  at  will,  gardian  in  chivaJrie  (3),  <Sfc.  who  iav^ 
4.  Co.  26.  b.  not  properly  leifed  but  pofl'cfli  d,  nve  dmnini  ])iu  iahparCy  not  only  to 
2.'>.  b.  Cro.  make  admiUance,  but  to  <;rant  Yoluniaiy  copies  qt  aiicliHit  copibold 

Jaitt.  98.)  landh  wh.cb  come  into  ijicir  hands  (4)-     Aud  thciduie  there  is  a 

di\ertitY  between  dilVcif'^re,  abalors,  intrude;  s,  nnd  olinTs  that  have 

d^jfcaUuIo  till»:s;  for  their  \oluntarv  grants  of  LiiCiunl  Cv.piiiold  lands 

Ihall  not  bind  the  dinbifces  or  others  that  ri^ht  have  15).     And  vo- 

luntiiry  grants  by  copie,  made  by  fuch  particular  tenania  as  is  aK)re- 

I'.iid,  ihiill  binde  him  that  hath  the  freehold  and  inheritance,  becaufe 

all  thefe  Ui  lawfuU  lords  for  the  lime  beini»;  but  fu  is  not  a  tenant 

{»t  fulfcrunrc,   becaufe  he  is  in  by  wronc,   as  hiith   been  faid  ;  and 

f  n  4.  Co.  24.      lo  [i]  wjis  it  adjudged  P.  29  F/iz.  inter  Idruji'  ct  ArttAs,   4.  Co.  24. 

}\  i'l>  FJliz.  But  admittances  made  by  di(reil(-)rs,  abators,  intruders,  tenants  at 

jinerl\ous&       lufferance,  or  others  thai  ha\e   doteafible  titles,  fiand  aood  i.i:aiiirt 

them  that  right  have,  becaufe  it  was  a  lawfull  a<^t,  aud  thiy  were 

corapellable  to  doc  then). 

f?.l  Dier.  Mich.       [A]  And  yet  in  fome  f[)eciall  cafe  an  eflate  may  be  granted  by 

7  ci  a  r:!r.         copie,  by  one  that  \^  not  dnminvs  jtro  tunporf,  nor  that  hath  any 

-Vaiiuicnpt.         thing  in  the  manor.  As  if  the  lord  of  a  manor  by  his  will  in  writing 

devifeth,  that  his  executor  fliall  urant  the  culhjmarv  tenenjents  4»f 
the  manor  according  to  the  cufrome  of  the  manor  fur  t,hc  puiuient 
of  his  debts,  and  dielh,  tht  cxrculor  having  noibiug  in  the  manor, 
may  make  grants  according  to  the  cuftoine  of  the  manor  (ti). 

"  Deins  quel  mannor  iljf  arlvn  vvfurnc,  qvf  ad  tjiet/jl-  dr  fnups  doni 
mefnori/  ?ie  court,  Ac,"    Of  this  culiome  here  fj)oken  of  there  be  three 
fupporters.     The  tirft  is  time,  and  that  mult  be  out  of  memory  ot 
man,  which  is  included  within  this  word  (cuftome),   fo  aj.  coplhold 
[?]  Vid.  4.  Co.  cannot  begin  at  this  day.  [/]  'Ihe  tocond  fuppnrter  is,  that  the  tcne- 
^4.  imtraiutid  .^jrjpntg   j^g  parcel!  of  the  manor  or  within  the  manor,  which  ap- 
buaui.  pcares  Uy  thele  words  of  Littleton,  qvf  ccrtdnt  tvnuvt.s  dcins  mefmc  le 

t»arm<n\  ^  c.  llie  third  fupporter  is,  that  it  hatli  beene  demifed  and 
demifible  by  copie  of  court  roll;  for  it  need  not  be  demifed  lime  out 
of  mind  by  copie  of  court,  Hut  if  it  be  demifible  it  is  fufBcient.  For 
example:  if  a  copihold  tenement  efcheat  to  the  lord,  and  the  lord 
keepeth  it  in  his  hands  by  many  ycures,  during  this  time  it  is  not  de- 
mifed but  demifible,  fur  the  lord  hath  power  to  demife  it  againe  (7). 

*^  A  xohmt  Ufeigniorfohnqve  le  cvjlontr,"   So  as  he  is  not  a  bare 
tenant  at  willj  but  a  tenant  at  will  according  to  the  culiome  of  the 
"  .    hmiinor,  as  fhall  be  fpoken  more  hereafter  in  this  Chapter. 
ri.Ko:Ab.498.)  . 

ij.  Co.  17.  .        •  ^*  Certdne  tmewents,"    >Vhat  things  may  be  granted  by  copy,  id 
*^' f    A^^^^^  neceflary  to  be  known e*  Firft,  a  manor  may  be  gran  led  by  copy  (8), . 

Ji.  iiieiuue' '  *>econdly,  uniderwoods  witliout  the  foile  may  bt/granted  by  copy  to 
&  IhvUt.    -      .  one 


(2)  This  is  denied  in  Cro.  Jam.  260.  (4)  [Sec  Note  390.] 
nnd  is  a  point  which  has  been  much  con-  (O  [Sec  Note'391.3 
trovcrted.    See  Vin.  AJ)r.  Qfykki^  E.  and  (6)  [See  Note  392.] 
Com.  Dig.  Cofybold,  C.  i.  (7)  [See  Note  303.] 

(3)  [See  Note  389.]  (8)  Sec  note  2.  Uipra. 


Littl,  Of  tehaht  by  C6J>ie.  Se^.  74.!: 

•ne  sinI  to  his  hairesv  and  fo  may  the  h«H)^e  or  vefturd  of  Ian<K 
Thirdly^  generally  all  lands  and  tenements  within  th«  manor  dnd 
whatfoever  concemeth  lands  or  tenements  maybe  granted  by  copie ; 
as. a  faire  appendant  ton  mannor  may  be  granted  by  co^y,  &c. (g), 

**  CojifuehidineSi*'  This  ivord  con/uettido  being  derived  <i  coti/uetOf 
properly  iigniiSeth  a  cuftome,  as  here  Littleton  taketh  it :  but  in 
legall  underftanding  it  lignifieth  tdfo  tollei,  murage,  pontage,  pavi* 


■Mtg. 
funnagiOj  ^c,  in  cap.  Itiu. 

And  it  was  an  article  of  the  jnflices  in  eire  to  inquire  dt  noris  ^''-  ^^^r 

confiutudinibui  levatis  in  regno,  fcot  in  terrd,  five  in  agud^  et  quis  f,"^!^*  '**''  *" 

eas  kvaoit  et  vbi;  where  con/uetvdo  is  taken  for  tolles  and  fuel)  Fle/a.  lib.  1. 

like  taxes  or  charges  upon  the  fubjedt.  cap.  t^u. 


Se6i:.  74. 

JpT  tiel  tenant  nepuit  alien  fa  terre  A^D  fuch  a  tenant  may  not 
perfaity  car  dtniquea  It  feignior  '^■^  alien  his  land  by  deed,  for  then 
poit  entre  come  enchoje  forfeit  a  iuy.  the  lord  may  enter  as  into  a  thing 
Mess^ilvoit  alien  fa  terre  a  un  outer  y  forfeited  unto  him.  But  if  he  will 
tl  covient  folonque  afcun  cujiome  de  alien  his  laud  to  another,  it  behoveiii 
fuirenderles  tenements  en  afcun  court,  him  after  the  cujSx>me  to  furreudtw: 
^c.  en  le  maine  le feignior y  atufe  celuy  the  tenements  in  court.  See.  in  to  the 
quje  avera  le  Jiate,  en  tiel  forme,  ou  hands  of  the  lord,  to  the  ufe  of  him 
atieleffecl.  that  (hall  have  the  e(late>  in  this 

forme,  or  to  this  effeft. 
Ad  hanc  curiam  venit  A,  de  JB.  et       A.  of  B.  commeth  into  this  court; 
furfum   reddidit    in    eadem    curia    and  furrendreth  in  the  fame  court  a 
unum  mefuagium,  &c,   in  manus    nieafe,  &c.  into  the  hands  of  the 
domini,  ad  ufum  C.  de  D.  et  baere-    lord,  to  the  ufe  of  C.  of  D.  and  his 
dum  fuorura,  vel  hsredum  de  cor-    heires,  or  the  heires  ifTuing  of  hia 
pore  fuoexeuntiom,  vel  pro  termino    body,  or  for  terme  of  life,  &c.  And 
vitss  fuse,  &c.    Et  fuper  hoc  venit   upon  that  commeth  the  aforefaid 
praedi&us  C.  de  Jb.  et  cepit  de    C.  of  D.  and  taketh  of  the  lord  ia  * 
domino  in  e&dem  curid.  mefuagium    the  fame  court  the  afore&id  meafe^ 
praedidium,  &c.    Habendum  et  te-    8cc.    To  have  and  to  hold  to  hiia 
nendum  fibi  et  hseredibus  fuis,  vel    and  to  his  heires,  or  tQ  him  aud  ta 
iibi  €t  bicredibus  de  corpore  fuo    his  heires,  ifTuing  of  his  body,  or  tp 
exeuntibus,  vel  iibi  ad  terminum    him  for  terme  of  Tife,  at  the  lord's 
Tits,  8cc.  ad  voluntatem  domini,    will,  after  the  cufiome  of  the  manor» 
fecundum  confuettidinem  manerii,    to  do  and  yeeld  therfo^e  the  rents, 
fadeodo  et  reddendo  inde  redditus,    fervices,  and  cufiomes  thereof  be** 
fervitia,  et  confuetudines  inde  pritlls    fore  doe  and  accuftomed,  8cc  and 
debita    et    confueta,   Sec.    et   dat    giveth  the  lord  for  a  tine,  &c.  ana 
domino  pro  tine,  5lc.  et  fecit  domino    maketh  uj^to  the  loxd  hit  ftalty^  &a« 
fidcUtatesQ^  &Ck 

(9)  i;Sec  Note  394-] 
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(I.  tlo.  Abr.       «<  JpT  tiel  ttnwt  nt  nuit  alkntr  fa  terre^  ^-c."     And  this  is 
^•)        ^  true  in  cafe  of  alienation  (i),  but  when  a  man  hath  r  ^.^   a  1 

4  C^"l5  b.       ^^  »  '^g^^  *^  *  copihold,  he  may  releafe  it  by  deed  or  by  L59*r-J 
inter  Rite  h       copie,  to  one  that  i«  admitted  tenant  defado  (2). 
QatiatoB. 

**  AUen  per  falW  Here  it  appeareth  by  LUiletoUy  that  there 
muft  be  an  alienation;  for  the  making  of  the  deed  alone,  unleife 
fomewhat  palTe  thereby,  is  no  forfeiture.  As  if  he  make  a  charter- 
of  feoffment,  or  a  deed  oif  demife  for  life,  and  make  no  livery,  this  is 
no  forfeiture,  becaufe  nothing  pafieth,  and  tlierelore  no  aliena^ 
tion  0$);  but  otherwiie  it  is  of  a  leafe  for  yearos  (4). 

**  Forfeit  a  hty.^    This  adjedive  in  Latint  is  forufa^ut^  the 
verbe  '\%  forvfacerey  and  tl!e  novfne  JarisjMura.    They  are  all  de- 
rived of foris^  (that  is)  extra^  andfacercy  quqfi,  diceret,  extra  legem  fen 
cw{fttetiiilinanjacere,  to  do  a  thing  againft  or  without  laworcuflome; 
tkl  i.  Co.  hiter  and  that  legally  is  called  a  forfeiture.     Littleton  ufeth  this  word  but 
lea  copihpld        once  in  all  his  booke.    What  (hall  be  faid  [k]  forfeitures  of  copiholds 

f7*f?'?  Co   y^  ™*^  ^^^  ^  ^^®  ^  ™y  Reports  (5). 

S,  Cq.'.TS.  107.       "  JSn  afcun  court!*  [/]  This  is  the  general!  cuflome  of  the  realmet 
10.  Co.'  131.       that  every  copiholder  may  furrender  in  court,  and  deed  not  to  at-* 
[i]BraA.lib.9.  )eage  any  ciiftome  therefore.     So  if  out  of  court  he 
m  15  a  t^.  fun-ender  to  the  lord  himfelfe,  he  need  not  alledge    ^  >^:  A*"'  ^• 

I  H.  5. 11.      '  in  pleading  any  cuilome.     But  if  he  furrender  out  of     *    "*      ' 

court  into  the  hands  of  the  lord  by  the  hands  of  two  or  three^  &c. 

copiholders,  or  by  the  hands  of  the  baylifi'e  or  reeve,  &c.  or  out  of 

court  by  the  hand  of  any  other,  thelb  cullomes  are  particular,  and 

therefore  he  mud  plead  them  (6). 

rp}Bra^Kb.4.       [pi]  BroBon^  lib.  4.  fol.  209.  fpeaking  of  thefe  kind  of  cuftomary 

k)L  jb9.  &         tenants,  faith,  Dare  autem  non  pojfunt  tenementa  fuoy  nee  ex  causd 

lib.  2.  cap.  8.  ac.  Jona^iottis  ad  alios  transfer  re  non  magis  quctm  villani  purii  et  uude 

^T  .  J^  transferre  debeant^  rcftituant  ca  dofuino  vel  ballivoy  et  ipjt  r         •  -. 

ea  traaant  aliis  in  villenagium  tenenda.  But  although  it  be  L59*  ''•J 
incident  to  the  edate  of  a  copihold  to  pafle,  as  our  author  faith,  by 
r^]  Coram  rege  ftirrenders,  [b"]  yet.  fo  fore iljle  iscuftome,  that  by  it  a  freehold  and 
Hanol^^Hunu  i»^«"tance  may  alfo  pafle  by  furrender  (1)  (without  the  leave  of 
iiirAetd*«  cafe."  ^^  ^^^^)  ^^  ^^  conrt,  and  be  delivered  over  by  the  baily  to  lh» 
3  £.  S»  feoffee,  according  to  the  forme  of  the  deed,  to  be  iarolled  in  the 

Coroite  310.       court  or  the  like.  v 

II  H.  4.  83.  ^ 

^  1     •  ™*"^  **  Adhanc  curiam  venit  A»  de  B.  et  furfum  reddidit ,  ^c."    Here 

Littleton  putteth  an  example  of  a  furrender  in  court^  and  in  this  e.x- 
[c]  Vide  4.  Co.  ample  three  [c]  things  are  to  be  obferved. 

'"^''hiSd^*^'*^^       ^'^»  ^^^^  ^^^  furrender  to  the  lord  be  g^ncrall  without  exprefling 
copiboldi.  ^£  ^^^  eftate  (2),  for  that  he  is  but  an  inllrument  to  admit  Cc/ly  a 

que  t(/e,  for  no  more  pafle th  to  the  lord,  but  to  ferve  the  limitation 
of  the  ufe  (3) ;  nnd  CV  qve  ufe,  when  he  is  admitted,  fhall  bo  ia  by 
him  that  made  the  fupr^nder,.  and  not  by  tb«  lord  (4). 

Secondly,* 
[Sab.i 
(LHSee  NptP  SQStl  £1)  [Sec  Note  400.] 

(2)  [See  Note  396.]  W  [See  Note  401.J 

(3)  [j5ee  Note  397.)  iz)  [See  pofl^.  62.  a.  and  Jtfkneft  cafe 

(4)  l.^^  N^*^  39^'3  cited  from  Wilf.-in  note  i. 

(c)  Seealfo  tit,  Cofyhgld,  in  Vim  Abr.  &.  (4)  Acc;  by  Wilmot  juftice  in  4  Burr. 
c.  to  E.  d.  %*  New  Abfr  L.  and  Conw  vol.  3.  p.  1543.  and  fee  further  as  to  this 
JDIg.M.  Yclv.  a»3.  4.  Co.  27.  b.  Com.  Dig.' C«^- 

(6)  [See  Note  399.]  ^id^  F.  14.  and  Glib-  Ten.  3d  liond.  ed. 

^S7' 


Lib.  1 .  Of  Tenant  by  Copie.  Se^,  7*> 

Secondly,  if  the  limitation  of  the  ufe  be  general!,  tJien  Ce'  qnc  : 

vfe  taketh  but  an  eftate  for  life,  and  therefore  heue  LUtUlon  tt-  * 

prefieth  upon  the  declaration  of  the  nfe,  the  limitation  of  the  eftate, 
viz.  in  fee  Ample,  fee  taile,  &c. 

Thirdly,  the  lord  cannot  grant  a  larger  \d\  eftate  then  is  expreff-  [<I  Mich.  2.  H 
ed  in  the  hmitation  of  the  ufe.     Littleton  here  putteth  his  cafe  of  ^  "*»•  &M.  m 
one.     If  two  joyntenants  be  of  copihold  lands  in  fee,  and  the  otie  thewbole^^conrt 
ftut  of  court  according  to  the  cuftome  furrender  his  pari  to  tlie  lordTs  in  ConfiabU't 
hands,  to  the  ufe  of  his  lall  will,  and  by  his  will  devifeth  his  part  to  cafe  9f  Piek«ii<r 
a  (Iraoger  in  fee,  apd  dyeth,  and  at  the  next  court  the  furrender  is  j|»^  ^^  ^'<»''' 
prefented,   by  the  furrender  and  prefentment  the  joynture  was    '^  *'** 
fevered,  and  the  devifee  ought  to  be  admitted  to  the  moitie  of  th« 
lands,  for  now  by  relation  the  ftate  of  the  land  was  bound  by  the 
Surrender  (5). 

*  In  mantts  domini,^     Dominvs  maneriiy  the  lord  of  a  mannor,  is 
defcribed  [e]  by  Fieta  as  he  ought  to  be,  in  thefe  words.    In  omnibits  fcl  TJett,  tlb.^* 
amtem  ttfupra  omnia  decet  quewiibet  domimtm  verbis  effe  'ccracem,  et  ^  ^'  ^  ^^•. 
in  optribtujidelem^  Deum  etjujtitiam  amanteniyfravdcm  et  peccatwn  v 

odientem,  vohmtariofque,  walevolos,  etinjuriojbs  contemnentem,  et 
apud  proximos  pietatrm  tmltumque  motibilein  et  plenum^  ipjius  enim  hi' 
terejt  pativs  conjilio  qu^m  viribus,  7tti,  propriove  arbitrio,  Non  con^ 
JitfUbet  voluntarii  jwcenis  ntenejlralli,  vet  a^dvlatoTis,  fed  Jurifpeti' 
torum  virorumjidelium  ct  hon^oruniy  et  in  pluribtis  erperforum,  con^ 
cilio  debet  favere.  Qui  bencjibi  vult  difponcre  et  familiae  futt^fcirt 
veram  exeeutionem  terrarum  fuarum  neccjjanum  erity  ut  perinde/ciat 
quantitatem  fuarumfacitltatvm  etfinem  annuamm  expenjarurn.  And 
the  rcfidue  is  fit  for  every  lord  of  a  mtinnor  to  know  and  follow, 
which  were  too  long  here  to  be  recited ;  only  his  conclufion  having 
fpoken  of  the  lord's  revenue  and  expences,  1  will  addc,  Qua  omnia 
di^indi  fcnbantur  in  membranis,  ut  pcrinde  fagaciiis  xitam  Jttam  dif" 
ponatetfaciliksconvineatnundaciacompnjtonontm, 

[  /']  if  the  lord  of  the  manor  for  the  time  being  be  leffee  for  life  f/ J,^^*  ''***^ 
cr  for  yearcs,  gardian,  or  any  that  hath  any  particular  interell^  or  of  ^"»*  *•  ^ 
tenant  at  will  of  a  manor,  (all  of  which  are  accounted  in  law  domini  j^^iJJ  ^'xrS'*  • 
pro  tempore)  and  doe  take  a  furrender  into  his  hands,  and  before  aid-  1  ja.  Rot.  854. 
mittance  the  leflee  for  life  dyeth,  pr  the  yeare's  intereft  or  cuftody  inter  Shftp1«nd 
dee  end  or  determine,  or  the  will  is  detennined,  though  the  lore!  &RM*ler  in  rrpi 
commeth  in  above  the  Icafe  for  life  or  for  yeares,  the  cuftody  or  other  !"/ig^'  of^' 
particular  intereft  or  tenancy  at  will,  yet  ftiall  he  be  compelled  (6)  to  g^fdiui  in  fo- 
make  admittance  according  to  the  furrender;  and  (b  was  it  holden  c  ue Adjudged. 

in  17  Eliz.  in  the  earl  of  Arundel's  cafe,  which  1  my  felfe  heard.         (Cto.  Jam.  98. 

•^      '  6,  Co.  60.  b,) 

"  Et  dat. domino  de  finc!^  For  the  fignificatjoii  of  this  word 
(finis),  Ffrfe  Se<^.  174.  i8'2. 194.  441. 

Of  fines  due  to  the  lord  by  the  copiholder,  fome  be  by  the  change 
or  alteration  of  the  lord-  (7),  iind  fome  b\  the  clvmgc  or  alteration 
of  the  tenant.  The  change  of  the  lord  ought  to  be  by  the  aft  of  Cod^ 
otherwife  nofipe  can  be  due  ;  but  by  the  change  of  the  tenant  either 
by  the  aft  of  uod,  or  by  the  aft  of  the  party,  a  fine  may  be  due :  for 
ji  the  lord- doe  alledge  a  cuftome  withi^  his  n^anor  to  ^av^  a  fine  of 

^very 

(5)  M.    3  Jac.  B.  R,  Cro»k  n.  30  Porter  Sufrenders  in  Vin,  Abr.  Copyhold,  T.  b, 

tmd  Pgferf    Hal.  MSS.—- Sec  Cro.    Jam.  (6)  [See  Note  403.] 

lOO.  l^which  the  cafe  appears  to  have  been  (7)  Vid.  farlallages  in  IVaies  on  ckangg 

adjudged  according  folord  Coke''3doftrine  of  the  lord,    34  H.  8,  f.  z6,    Hal.  M.S«i.— , 

of  relation.  See  farther  as  to  Xk^  Mlation  pf  See  Seft.  93/ 


Lib.  1.    Cap.  9.    Of  Tenant  by  Cople.     Sca,.75;  f6, 

every  of  his  copiholders  of  the  faid  maiior   at  (he  aHeration  *or 

change  oftlie  lord  of  tliemannor,  be  it  by  alienation,  demife,  d^^ti, 

or  otherwife ;  this  is  a  cuftotne  againft  the  law,  as  to  the  alteration 

or  change  of  the  lord  by  the  aft  of  the  party,  for  by  that  medtiKs  the 

l>]  T.  89  BtuE.    copiholders  may  be  opprefled  by  multitude  of  tines,  by  the  aft  of 

btftweci.e  ;he     the  lord.  But  when  the  change  groweth  by  the  aft  of  God,  there  the 

copiMder*  of     cuClome  is  good  as  by  the  deaih  of  the  lord.     And  this,  upon  a  cafe 

Ouil'tlrnT^n  the  ^^  ^®  chancery,  [g]  referred  to  (ir  Jo/in  Papham  chicfe  juftice,  and 

cdwifj of  North-  uptm  conference  with  Anderfov,  reriai/iy  IValmeJleii,  and  all  the 

-  vmberkud,  and  judges  of  tierjeants  Inn  in  J-'leetJlreefy  was  refolvcd,  and  fo  certified 

Armciironplord  ^j^^q  ^jj^  chancery.    But  upon  the  change  or  alteration  of  the  tenant 

<ii.  CU^.44.  ft.  of  fines  taken  of  copiholders  fome  be  certaine  by  cuftorae,  and 
Cro.  Cha  196.  fomft  he  incertdine,  hut  that  fine,  thnugh  it  lie  incertus^  yet  miift  it  be 
«.  Ro.Abr.jre.)  ratumabilis.  And  that  rtrif*inahleiieile  fliall  be  difcuil'ed  by  thejui*- 
\h]  Pafch.  '  tires  upon  the  true  circuniftancjBs  of  the  cafe  appearing  unto  them  ; 
1  Jac.  in  com..  ^^^  jf  ^j^^  court  where  the  cattfe  dependeth,  adjud^eth  the.  fine  ex- 
jn»er°S«aUoii  &  ^^'^  wnreafonable,   then  is  not  the  copiholder  compellable  r/-  -i 

BrMdjr.      '       '  to  pay  it  (i).  And  fo  was  it  adjudged  :  [//]  for  all  exceiTive-   L         ^J 
fi]  4.  Co.  the      ^^^^  ^*  abhorred  in  law.     See  more  concerning  fines  of  copiholders 
caiM  of  copi-  .  in  n\y  Reports  [(|,  which  are  fo  plainly  there  fet  downc,  a?  they 
Isolds.  need  not  be  rehearled  here. 


Se6L  75. 


T'T  tieh 


ieh  ienafits JdvI  appellate-  AND  tbpfe  tenants  are  called 
•^  tiants  per  copie  de  court  rolle ;  ^^^  tenant^  by  copip  of  court  rojle  \ 
pur  ceo  que  ih  n'ont  outer  evidence  becaui'e  they  have  no  othei;  evickqce 
concenianthHrieiiementSyforfquelei  concerning  their  teneinent«:||  bpt 
copies  ded  rolles  de  court.  onely  the  copies  of  court  rollcs. 

•  ■ 

• 

"    7 LS  n'ont  auier  evidence.^    TThis  is  to  be  nnderftood  of  evi-r 
(4.  Co.  f5.)  dences  of  alienation ;  for  a  relenfe  of  a  right  by  deed  a  copi- 

holder (that  comnicth  iit  by  way  ot  admittance)  may  havp,  and 
that  is  futiliriont  to  extinguilh  the  right  of  the  copilirld,  which  hti 
that  makcth  the  releale  had  (2).       ' 

Sed.  76. 

ft 

jpT  tiefsfenavisi^€ffnpledero?ft,ne  ANIJ  fnch  tenants  fliall  p^U'^^r 

feriont  empledes  de  lovr  tene-  -  ^  implead,  nor  he  impleaded  ("or 

mrnts  per  brief e  le  ro\j,     Mes  siU  their  tenements  by  the  king's  writ. 

voilent  empfedtr  outers  pur  lour  tene-  Kut  if  they  will  impleade  others  fpr 

meutR^iis  averont  un  plaint  fait  en  le  their  tenements,  they  ihall  have  a 

couit  le  feignior  en  tiel  fojmcy  ou  a  plaint  entered  in  the  lord's  court  in 

tiel  effect:  J.  de  JU.  queritur  verius  this  forme,  or  to  this  effedh  A.  oi'B. 

C  de  D.  de  placito  terrae,  videlicet,  complames   againll  C.  of  I},  of  a 

de  uiio  melbagip,  quadraginta'dcris  plea  of  land/  viz.  of  oixe  nieflTua^e, 

*         tcirV  *     '    .                                          forty 

';.       [60.  a.]' 
(8)  [Sep  Note  403.]  (i)  [Sec  Note  404.3  .. 

.  (2)  [Sec  ISotc  405.] 


Lib.  1. 


Of  Tenant  by  Gopie. 


Sed.  76,  77. 


terr'y  quatuor  ocris  prati.  See.  cam 
pert'iQ*.  et  facil  proteftationeiD  feQui 
querelam  ifcam  iu  natura  breyis  cfo- 
mini  regis  aflirae  mortis  anteceiforis 
ad  communem  legem,  vel  brcvisdo- 
niini  regis  affifae  novsB  di/Feifintt  ad 
communem  legctn>  aut  in  natura 
brevis  de  forma  df)nationis  in  di(* 
ceiider  ad  communem  legem,  ou 
en  nature  iTafmn  outer  briefe,  SfC, 
Plcgii  de  pi  olequendo  JF.  G.  8cc. 


forty  acres  of  land,  four  acres  of 
meadow^  Sec.  with  the  appurtenan- 
ces, and  makes  proteftation  to  fol- 
low this  complaint  in  the  nature  of 
the  king's  writ  of  aflife  of  merdan^ 
cefter  at  the  common  law,  or  of  an 
aflife  of  novel  diffeitin,  or  formedoa 
in  the  difcender  at  the  common 
law,  or  in  the  nature  of  |iny  other 
writ,    8cc.    Pledges    to    profecuie 


tt 


yj ELS  tenamti  ne empkderont,  nefcrront empkdeiy  ^c^'  This  4 H.  4  $^ 

is  evident,  and  needs  no  explanation.  adjudged. m 

'^  paritaiueut. 

^  Mts  s^ih  voilcnt  empUder  mttcrsy  its  averonty  ^c,^    Put  the 
cafe  that  the  demandant  in  a  pleint  in  nature  of  a  reall  adion  re« 

covereth  the  land  erroniouily,  what  remedy  for  the  party  grieye4?  14  H.  4.  3  k 

.For  he  cannot  have  the  kind's  writ  of  falie  judgement  in  relped  of  l^H.  5.  U* 

the  bafenefs  of  the  eftate  and  tenure,  being  in  the  eye  of  the  law  but  J|L^'  *?'  ^^' 

a  tenant  at  will.     And  the  freehold  being  in  another,  be  ihall  have  a  Faus  jTidtment 

petition  to  the  lord  in  the  nature  of  a  writ  of  falfe  judgement,  an^  7  £.  4. 19. 

therein  afiisne  errors,  and  have  remedy  according  to  law.  ti  K.  4.  80. 

^  '  y    -  o  (4.  Co.  21.  b.) 

"  Deformd  donationis  in  difcender  ad  communem  JegemJ'   By  the  3.  Co.  8, 9.  in 

"  opinion  of  LittUtony  as  there  may  be  an  eftate  taile  by  cuftome  with  He\  dbrt^caie. 

the  co-operation  of  the  ftatute  of  W.  2.  cap.  i.  fo  may  he  have  a  j5h  a*ijr^tit 

fwKMdxm  in  difcender ;  but  as  the  ilatute  without  acoftome extendeth  'j-^)],,' 

P>*      1   n  not  to  copiholds  (3^,  fo  acuftorae  without  the  ftatute. cannot  (3  To.  a.  h, 

s   \^^'  '^•J  create  an  eilate  Uyle.     Now  it  is  not  a  fufficieut  proofe,  l.Ro.Abr,aS8.) 
that  lands  have  been  granted  in  taile ;  for  albeit  lands  have  an- 
tiently  and  ufually  beene  granted  by  copie  to  many  men  and  to  the 
heires  of  their  bodies,  that  may  be  a  fee  fimple  conditmnall,  as  it 

was  at  the  coomion  law.     But  if  a  remainder  have  been  liAiited  (1  Uo.AbV.506, 

over  fuch  eftatcs  and  enjoyed,  or  if  the  iffues  in  taile  have  avoided  J-  '***^- -^^:*^y*- 

the  alienation  of  the  anceftor,  or  if  they  have  recovered  the  fame  '°*  ^"^^^  '     '^ 

in  writs  of formedon  in  the  difcender,  thcfe  and  fuch  like  be  proofes  r-i  p  ^9  j^u,^ 

of  an  eftate  taile,     [y]  But  if  by  cuftome  copihold  may  be  in  tailed,  inter  Hill.  6c 

the  fame  by  like  culiome  bv  furrender  may  be  cut  off  (1);  and  fo  rpchcic. 

hath  it  beene  adjudged,     [z]  Some  have  liolden  that  there  was  a  !;"^^^JJ'J^^^*"* 

formedon  in  the  difcender  at  the  common  law  (-2),  OvcrMHn*   ' 

Efl«x.    21  Eli*.   Pier  366,    23  Eliz.  Diet  373.         |>]  XO  E.  «.  Formdon  55.     21  fi.  3.  47, 
-      ?l.Coni.  £40.   *4£.  2.    Eoruidou^O, 

FTcomentque  afcun  tkh  tenatits     AND  although   ihat  fome  fuch 
■^   ont  inheritame  folongue  le  cuf-    ^^^  tenants  have  an  inheritance  ac- 

(Torfipg  to  M^e  cuftbmeof  the  manor, 

vet 


tome  del  manor y  uncoreils  n'ont  e/late 

forJqu€ 

(3)  [Sec  Note  406.] 
[^0.  b.] 
(1)  [g^  Note  407.3 


(2)  See  further  as  to  intaiJs  of  copyho  Id 
in  Vin.  Abn  Capybold,  F.  £.  G.  c. 
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Lib:i.'   Cap.  9.      Of- Tenant by^Copio.  SedL7*r, 

forfque  a.x<^unt  le  feigniorfolonque  yet  tbev  have  but  an  eftate  b^t  ^t 

ie  cowfe  xicl  common  h}f.     Car  il  tjt  the  wiliof  the  lord  according  to  the 

dUfJi  U.jtignior  eux  mjloy  ilan^otU  courfe  of  the  common  law,   Fgr  it 

fi^Utr  remedy  J  Q)fque  de  fuer  a  lour  is   laid,  that  if  the  lord  doe  quft 

feigniors  pe^r  petithn ;  car  s'i/^  ave^  thetp,  they  liave  no  other  remedy 

roni  auter  remedies  Us  7ic  ferront  dits  but  to  fue  to  their  lords  by  petition; 

tanants^  a  volant  lefeigjiior  fofonque  for  if  they  {hould  have  any  other 

le  cujiome  del  manor.  MCs  lefeigniar  remedy,  they  Qiould  not  be  faid  to 

ne  voile  en/rcinder  le  cufioth  que  ejl  be  Icnants  at  will  of  the  lord  ac7 

reaJouflUe  en  tiets  cafes  (3).  cording  to  the  cuftomeof  the  manor. 

5fcs  Brian  cliiefeju/iice  dity  que  But  the  lord  cannot  breake  the  cat 

fan  opinion  ad  touts  foits  ejle,  et  un-  tome  which  is  reafonable  in  thefe 

quezjhraf  fi  tiel  tenant  per  le  cii/lome  cafes. 

j}(tf/ant  fes  fervices  foit  ejeB  per  le  But  Brian  chiefejufiice  faid,  that 

Jeigniory  que  il  avera  attion  ae  tref-  his  opinion  ha»h  alwaies  been,  and 

pais  vers  Ittif,     H«  21  £d.  4,     Et  ever  (hall  be,  that  if  fuch  tenant  by 

ijfintfuif  C opinion  de  Dmby  chiefe  cuftome    paying   his    fervices    be 

ju/iicef  M,  7  Ed.  4.     Car  il  dit,  que  'ejefted  by  the  lord,  be  fliall  have  an 

le  tenant  per  le  cujiome  eji  cibien  en'  a6lion    of    trefpals    again  il    him. 

herito/' de  aver  fan  terre  folonque  le  H.    21  Ed.  4.     And   fo  was    the 

cuftome,  come  cejlvjf  que  ad  frank"  opinion  of  l^^wAy  chiefe  juftice  in 

teaemeiU  <il  cvmtnon  ley*  7  Ed.  4.     For  he  faith,  that  tenant 

by  the  cufio<iie  is  as  welt  inlieritour 
to  have  hi.*^  land  according  to  the 
cuftome,  as  he  whirh  hath  a  fre^ 
hold  at  the  common  law(i). 

\i%1LZ.\^        *^  fiJR  at  eJtdiijquefiU  feignior,  SfC."    And  here  LUtletoti 
Fr^icnpt  10.         v/  ^^j^jj  ^jjjjy  ^,^^^.  .^  -g  j.j^.^  ^     ^^y  ^^  .^  is  faid  U  IS  £•  3, 

>»H.me..t  7.       >3  ft.  «•     3«  /(•  6.  and  7  fc.  4.  19.  . 

^^  H.  6.  tit.  ^u^  he  fettetb  not  downe  his  owne  opinion,  but  rather  to  thecon- 

-*Siihp«ia  t,         tnupy,  as  hei^after  in  this  Chapter  app caret h.    But  now  magijtra  re-- 

» lii'4. 19.  rum  cxptricntia  hath  made  this  clejire  and  witliout  queilion,  that  the 

ioFd  cannot  ut  his  pleafure  put  out  the  lawtul  coppiholder  without 

Vide  Se^.  8t,     fome  caui'e  of  forfeiture,  and  if  he  do,  the  co[>pLholder  may  have  an 

ajJ.  S4.  13*.       ii^ion  oftrefpaffe  againft  him;  for  albeit  he  is  untns  ad  voluntateM 

dowiui,  yet  it  ibJfcunJum  confuctvdinim  rfjatierii (^), 

[fe]  Vid.  J[b]  And.  Britfon  fpeuking  of  ihci'e  kitide  of  tenants  faith  thus  : 

42  Z.  3.^  25.^       P4  ceuxfoiit  prixiUdgcs  en  tiel  mancr,  qve  nut  de  Its  doit  oi(ftfr  de 

tieis  tenements,  taut  come  dz  font  Ics  ftrcUcs  que  a  lour  ten^  rr*  -. 
tnents  appendcuf^  /.e  nut  ne  pott  lour  Jen  icis  acnjire  ne  L^^'^-J 
change  a  J  aire  auttcs  fcrcices  ou  }.!vi&.  And  here\vith  agrecth  fir 
JRoUrt  JDanbj/,  chiefe  jufiice  of  tlie  court  of  common  pleas,  M. 
7  £.  4.  19.  and  fir  Thomas  Brian  his  fucceffor,  Jif.  21  iv.  4.  80.  viz. 
that  the  copyholder  doing  his  cirftonies  and  fervices,  if  he  be  put  out 
by  his  lord.,  he  lUall  have  an  aclion  of  .trefpail'e  againlt  him. 

(1)  This  muf.  be  underftood  with  ex-  'neither  in  L.  &  M. — Roh.— nor  P.— The 

ccption  of  fucli  copyholds,  as  by  the  cuf-  addition  firll  appears  in  itedm* 

toi;;!  arc  grantasjle  for  life  only.  .    (i)-t?««  Note  408. J 

(3)  VVhat  follows  in  this    Sedion  is 

ClIAP. 


iJril.  foJ.  165. 


lib,  !•  Gf  Tenant  |ierle, Verge*        ^  Se<^r7f. 

Chap.  10.         Tenant  per  le  Verge.         Sed.  78. 

nrE^ANTSper  h  verge  font  en  HPENANTS  by  the  verge  are  in 

tiel  nature  come  tenantu  per  le  the  fame  nature  as  leQanU  by 

copy  de  court  roil.    -Mes  la  caujepur  copy  of  court  roll.     But  the  reaibu 

yue  ils  Jotit  appelles  tenants  per  le  why  they  be  called  tenauts  by  the 

verge,  eft^pur  ceo  que  quant  ils  voilent  verge,  is,  for  that  when  they  will  fur- 

Jurrender  lour  tenements  en  le  main  render    their  tenements   into   the 

lour  feignior  a  I  ufe  d'un  auter,  ils  hands  of  their  lord  to  the  ufe  of 

averont  un  petite  ver^e  (per  le  cup-  nnotber^  they  (hall  have  a  little  rod 

tome)  en  lour  main,  Te  quel  ils  baife'-  (by  the  cuftome)  in  their  hand,  the 

rontalfenefchalloualbailifejolonque  which  Ihey  (hall    deliver    to    the 

le  cujlpme^t  i^e  del  manor,  et  cetuy  fteward  or  to  the  bailife  according 

que  avera  la  terreprendra  mefme  la  to  the  cuftome  of  the  manor,  and 

terre  en  le  court,  etfon  prifelferra  he  which  (hall  have  the  land  (hall 

^nter  en  le  roll,  et  lejenejchal  ou  le  take  up  the  fame  land  ifn  court,  and 

bailife  fohnque  le  cujlome  delivera  a  his  taking  (hall  be  entred  upon  the 

celuj/  queprijlla  terre mdmele  verge,  roll,  and  the  fteward  or  bailife  ac* 

ou  un  auter  ver^e,  en  nofme  delfeilin ;  cording  to  the  cuftome  (hall  deliver 

et  pur  eel  cauje  ils  font  appelles  te-  to  him   that  taketh  the  land  the 

nants  per  le  verge,  mes  its  n  out  auter  fame  rod,  or  another  rod,  in  the 

evidence fmon per  cojpjf  4^  covert  rgU.  name  of  feifm  ;  and  for  this  caufis 

they  are  called  tenants  by  the  verge, 
but  they  have  no  other  evidence 
but  by  copy  of  court  rpll. 

"  nnE NA  NTS  per  U  verge,'*    This  tenant  per  le  verge  is  a  14 H.  4.53, 

"*   meerc  copibolder,  and  takelh  his  name  of  the  ceremony  of  (€ro.Ch«.597'.) 
the  verge  (.*2).     Tenure  in  villenage,  or  by  bafe  tenure,  is  thus  de- 
fcribed  by  Britton  :  [a]  Villenage  ejl  tenvre  de  demeines  de  chefcun  r^]  Britton, 
fei^eur  bailie y  a  tener  afon  volant  per  villcines  fertices  de  enprover  toL  165.  a. 
al  opes  le  feignior y  et  liverie  per  verge  et  nient  per  title  de  efctit,  ne  F.  N.  B.  fol.  ^ 
perfttcccjion  de  heritage^  dont  gar^  de  mariage  ne  outers  fervices  vvJain!**  ^ 
reals,  come  homage  et-  rekefes,  nepoient  dts  anmones  de  demeinet  fie  de     ^ 
villenage  ^e  demand. 

"  A  lefenefchaV^   (which  we  call  a  (leward).     Senefchallks  is  de- 
rived oi  fein,  ft  houfe  or  place,  anA/chalCy  an  officer  or  governor. 
Some  fay  that  fen  is  an  ancient  word  for  juftice,  fo  zsfenefchaU  (hould 
Ggm(ie  officiariusjvjlitia;  and  fome  fay  that  fteward  is  derived  of 
Jtetce  (that  is)  a  place,  and  ward,  that  fignifieth  a  keeper, .  warden, 
or  governor ;  and  others,  that  it  is  derived  ofjlede^  that  lignifieth  a 
place  alfo,  and  ward,  as  it  were  the  keeper  or  governor  of  that  place.  Vide  Se€t.  92. 
rr  1    k  1  ^^^  ^^  '^  *  word  of  many  fignifications.     In  this  place  it  lig-  &  3^9.    Fleta, 
L^  ^  •  ^- J  nifieth  an  officer  of  juftice,  viz.  a  keeper  of  courts,  &c.  Fleta  ^^Jl:^^^^^^ 
defcribeth  the  office  and  duty  of  this  ofticer  at  large  moft  excel-  extent,  nuaer. 
lenlly:  Provideat  fibi  dominus  de  fcnefckallo  circumfpecio  ctjideli,  14  £.1. 
tiro  provido  et  ihfcreto  et  gratiofo,  hvm'fU,  pudico,  paeifico,   et  «io- 
dejlo^quiin  legibas  confuetudinibufqve  provbicije  et  officio  fen  cfch(UcitB 
fe  cognofcat^  et  jura  dominifiti  in  omnibvs  tencri  affeclet,  qiiiquefith" 
baUivos  domini  infuis  erroribus  et  ambigHUfciat  iajfruere  et  doccrc, 

quique 

(2)  [See  Note  409  ] 


iiib.  1*    Cap.  10.    Of  Tenant  per  Je  Verge.     Se<9;;  79. 

.  qnigve  egenis  parcjere,  et  qui  nee  pvcce  velpreilo  velit^  tr(anit$J^|iiiia! 

. .  dexian^  ct  ptrcersc  judicare ;  citrus  qfficium  ^  curias  tenure  manerio* 

.  mm ;  t/  d€fuO(radiQniI}US  confuctudvicm,fcrvi!tiorum^  redditvttmjjec- 

iarum  ad  cur\  mercata,  molendina  dotnini  et  ad  vifus  francpledg^ 

alianntique  libertafum  domino  pertinenfium  inqmraJt^  SfC.  The  refidue 

ViHe  4,  Cn.         perUining  to  hia  office  is  worth  your  reading  at  large.  Every  Onward 

\i^\T-  ^f  ^'^''    ^*  <^^"'^  ^s  either  by  deed  or  without  deed  (i);  for  a  man  may  be 

Tt  3o/  *^'      retained  a  lie  ward  to  keepe  his  court  baron  and  leet  alfo  belonging 

to  the  manner  without  deed,  and  that  reteyner  (hall  cbntinue  untill 
he  be  difcharged.  The  lord  of  a  mannor  may  make  admittances 
out  of  court  and  out  of  the  mannor  alfo  (2),  as  at  large  appeareth 
in  my  Reports, 

Se<a.  79. 

t 

JOT  auxy  en  divem  fcigniories  et  AND  alfo  in  divers  lordihipps  and 
•^^  mannors  il  y  ad  tiel  cuftome,  Ji  "^  mannors  there  is  this  cuitome, 
ticl  tenant,  qnettentper  cu/tome,  vo-  vijj.  if  fuch  atenattt,  which  holdeth 
loit  aHenerfes  terres  ou  tenements,  il  by  cuQome^  will  alien  his  lands  or 
poit  fur  render fes  tenements  ale  baily,  tenements,  he  may  furrender  his 
oudle  reeve,  ou  a  deux  probes  homes  tenements  to  the  bailife,  or  to  the 
delfeigniory,  a  I  ufe  ceftiiy  que  avera  reeve,  or  to  two  honeft  men  of  the 
le  terre,  d'aver  erifeeJimpleJee  taile,  faitie  lordfliip,  to  the  ufe  of  him 
oti  pur  terme  de  vie,  o^c.  Et  tout  ceo  \irbich  fhall  have  the  land,  to  have 
iis  prefenteront  al procheine  court,  et  in  fee  fimple,  fee  taile,  or  for  terme 
donque  celuy,  que  avera  la  terre  per  of  life  8cc.  And  they  (hall  prefent 
copy  de  court  roll,  avera  mefme  la  all  this  at  the  next  court,  and  then 
terre folonque  Ventent  del  furrender,     he,  which  (ball  have  theland  by  copy 

of  court  roll,  (hall  have  the  fame  ac- 
cording to  the  intet^t  of  the  fur- 
render, 

**    /f  Tje  bailie."  This  word  bailie y  as  fome  fay,  commeth  of  the 

French  word  bay  life,  in  l^atin  ballivus;  but  in  truth  baily  is 

Yidft  Lamb.       an  old  Saxon  word,  and  figniiieth  a  fafe  keeper  or  prote^or,  and 

rxpofiiioii  of      fyfiifg  ^^Y  baiifum  is  fafe  keeping  or  protedion :  ^nd  thereupon  wq  fay, 

b4\ou  words.      vi'hen  a  man  upon,lurcty  is  delivered  out  of  prifon,  traditur  in  bai- 

Hum,  he  is  delivered  into  bayle^  thi|t  is,  ipto  their  fi^e  keeping  or 

protection  troni  prifon  :  and  the  /herife  that  hath  cufiodiam  comi^ 

tat  us  is  called  baUivvs,  and  the  cpunty  ballivafua, 

*•  Rcve**  is  derived  of  the  Saxon  word  gerefa  or  gerere\  aqd  by 

conti adion  or  rather  corniptinn  grexe,  or  reve,   and  is  in  l^atine 

prcefccius  or  prccpqfitiis.     It  fignifies  as  much  as  appruator,  adif- 

poier  or  diredor,  as  wood-reeve,  flieepe-reve,  (liire-tccve,  &c.  wjiere- 

Flfta,  \h.  i.      of  more  /hall  he  faid  hereafter,     Vide  Fletn,  Jih,  q.  cap.  67.  where 

ca.  67.  &  69.      he  treatrth  of  the  office  of  the  bailife,  and  ca^p,  69.  de  qfficio  prapa- 

fttij  of  the  office  of  the  reeve,  aqd  what  belongoth  of  duty   p^  -i 

and  right  to  either  of  them,  which  words  are  too  lo.ng  her?L  L^^*.  ^4 
to  be  inferted.     Only  this  I  will  take  out  of  him*     Mallivvs  auiem 
ciijvfcftnque  manerii  rje  debet  in  rerbo  verax,  et  in  opere  diligcns  et 
jiddisy  ac  pro  difcreto  appruatore  cognitu^  plegiatu^  et  ek^ius,  qi^i 

d^ 

(1 )  [See  Note  410.]  (1)  See  ante  59. 3.  and  note  6.  there« 


Xib.  I . 


Of  Tenant  per  le  Verge. 


Se6t  80. 


rfe  communioribvs  legUms  pro  tanto  officio  Jufficienf  ft  cogMfcat^  tt 
tpihdjit  itajuftus^  juibd  ob  vi/idiSam  fet  cupidittiem  non  qwefat 
vcrjus  tenentes  dammi  nee  aliosy  S^c,  Prcepqfihu  autem  toMuam  ap^ 
fruator  et  cuitpr  optimu4y  SfC,  domino  vcl  ejiufen^ckaUopaiam-  debet 
jfrxjhitari^  cut  injvngatur  officium  ilhd  mdilat^.  Non  erpiJUpiger 
mtt  fomnqUntuiyfed  ffficaciter  et  continu?  commodum  dommi  aaiptfci 
nitatur  et  exarare,  SfC,  the  refidue  concerning  both  the  offices  l>eing 
worthy  your  reading. 

'^  A  le  baiKe  ou  h  reeve.^  Lktkton  intendeth  into  the  hands  of 
the  lord  by  the  hands  of  the  bailifle  or  the  reeve. 

"  Oud  deux  probes  homes  delfeigniorie!*  The  cullome  doth  guide  ^jd.  4.  Co.  «5. 
thefe  furrenders  out  of  court,  and  the  cuHome  muft  be  purfoed.  J^'^  andQuain- 

*'  Et  tout  ceo  ih prefenteront  alprockeme courts  SfC*'  By  the  far- 
irehder  out  of  court,  the  copihold  edate  paOeth  to  the  lord  under  a 
lecret  condition^  tliat  it  be  prefented  at  the  next  court  according  to 
the  cullome  of  the  maonor.    And  therefore  if  after  fuch  a  furrender,  /^  c^,  $9.  b.) 

,  and  before  the  next  court,  he  that  made  the  furrender  dieth,  yet  the 
furrender  Aandeth  good  (1) ;  and  if  it  be  prefented  at  the  next 
court,  C^  que  ufe  ihall  be  admitted  thereunto  ;  but  if  it  be  not  pre- 
fented at  the  next  court  according  to  thecuftome,  then  the  furrender 
becometh  void  (2) ;  and  fo  was  it  cleerly  holden  PafcL  14  EHz,  in 

"  the  court  of  common  pleas,  which  1  my  felfe  heard. 


Se6l.  80. 

FT  iffint  eft  affavoirCy  que  en  divers     AND  fo  it  is  to  be  underftoo^^ 
-^^   /!.;««:^:^--o' ^*  .7;-.^.  .«^.«^^-  r..^    -O.  tliat  in  divers  lordlhipa,  and  ia 

divers  mannors,  there  be  many  and 
divers  cuftomes  in  fuch  cales,  as  to 
take  tenements,  and  as  to  plead,  and 
as  to  other  things  and  cuftomes  to 
be  done ;  and  whatfoever  is  not 
againfi  reafon  may  well  bfe  admitted 
and  allowed. 


■^  feigniories,  et  divers  manors,  font 
fiujors  ^t  divers  cujiomes  en  tielx  cafes, 
quant  fi  prender  fenements,  et  quant 
.  a  pleder,  et  q^ant  as  outers  chafes  et 
cujiomes  a  f aire ;  et  tout  ceo  que  neji 
pas  encounter  reafon  poit  bien  eftre 
udmitte  et  allow. 


"  CO  NT  plufor^  et  dhers  pujomes,"  This  was  cautiqufly  fet 
downe,  for  in  refpcd  of  the  variety  of  the  cuftomes  in  rooft 
miinnors^  it  is  not  ppfljbl^  to  fet  down  any  certainty,  only  this  inci- 
dent infeparablc  every  cullome  muft  have,  viz.  tiiat  it  be  conlonant 
to  reafon ;  for  bow  long  foeyer  it  hath  continued,  if  it  be  againft  rea-  (4.  Co.  51. 
Ion,  it  is  of  no  force  in  law.  Cro.  Cha»  i20.) 

**  E/tconter  reafonT  This  is  not  to  be  underftood  of  every  un- 
learned man's  r^aion,  but  of  artificiaJl  and  legal  reafon  warranted 
\y  authority  of  law ;  Lex  ejtfumma  ratio, 

(i)  [Sec  Note  411.]  fcntine  furrenders,    Vin.  Abr.  CepjbM, 

(2)  bee  furtlier  as  tq  th^  tim^  of  pre*    U,  a.  Com.  Dig.  Copyhold,  F.  lo. 


Sed;. 
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liib-  I.  Cap.  10.   Of  Tenant  per  le  Verge."  Sed.81,8t, 

Sed.  81. 


e/late  d^enheritance  folonque  h  cuf'  an  eftate  of  inheritance  according 

tome  del feigniofjf  ou  manor,  uneore  to  the  ctftome  of  the  lorclQiip  or. 

fur  ceo  que  ih  tCont  afeim  frankte^  mannor^yetbecaufetheyhave  rg^   i^  -i 

nement  per  le  cours  del  common  /ey,  no  freehold  by  the  courfe  of  I-     *    '-< 

iU  font   appelles   tenanti  per   bye  the  common  law,  they  are  called 

tenure.  tenants  by  bafe  tenore. 

''  lUJbnt  apeOes  tenants  per  bafe  tenure.*'  Of  this  fufiicieut  hath  been  fpoken  before. 

Sed.  82. 

ipT  divers  dherfities  y font  perenter     AND  there  are  divers  diverfitiei 

"^  tenant  a  volunt^  que  eft  eins  per   '^  between  tenant  at  will,  which  is 

leafefon  leffbrper  le  courfe  del  com^    in  by  leafe  of  his  lefibrby  the  courfe 

mon  ieiff  et  tenantfolonque  le  cuftomie   of  the  common  law,  and  tenant  ac« 

del  matior  en  le  forme  avantdit.  Car   cording  to  the  cufiome  of  the  manor 

tenant  a  volunt  folonque  cuftom  puit   in  forme  afprefaid.     For  tenant  at 

aver  tflate  d^enheritance  (come  eft   will  according  to  the  cuftome  may 

itvantait)  al  volant  le  feignior,  fo^   haiw  an  eftate  of  inheritance  (as  is 

lonque  le  cuftome  et  ufage  del  manor,    aforefaid)  at  the  will  of  the  lord,  ac-* 

Jieisfi  home  sfd  terres  ou  tenements,    cording  to  the  cnftome  and  ufage  of 

queus  me  font  Aein»  tiel  manor  ou   the  manor.  But  if  a  man  bath  lands 

Jeigninrie  ou  tiel  cujtome  ad  eftt  nfe   or  tenements,  which  be  not  within 

en  le  forme  avantdit^  et  voile  leyep    fech  a  mannor  gr  lordfhip  whete 

tiels  terres  ou  tenements  a  un  outer,   fuch  a  cuftome  hath  beene  ufed  in 

m  aver  et  tener  a  lay  et  afg»  heires  a    forme  aforefaid,  and  will  let  fuch 

le  vehnt  le  leffor,  ceux  parolx  {a  les    lands  or  tenements  to  another, to  have 

heires  dele  l^'ee^font  voids.     Car  en    and  to  hold  to  him  and  to  his  heires 

cefi  cafefi  le  lejjee  decie,  etfon  heire    at  the  will  of  the  leflbr,  thefe  words 

enter,  le  lefjor  avera  bon  aSion  de    (to  the  heires  of  the  lefTee)  are  void. 

trefpas  enters  luy;  mes  nemy  ifjfint    For  in  this  cafe  if  the  lefTee  dieth, 

envers  Pheire  le  tenant  per  le  cuftome   and  his  heirc  enter,  the  lelTor  (hall 

en  afcun  cas,  ^c.  pur  ceo  que  le  cuf-   have  a   good   action   of  trefpaffe 

tome  de  le  manor  en  afcun  fas  lay   againft  him  ;  but  not  fo  againit  the 

puit  aide  de  barrerfbn  feignior  en    heire  of  tenant  by  the  cuftome  in    ' 

a6tion  de  tre/paffe,  Sfc.  any  cafe,  &c.  ibr  that  the  cuftome 

of  the  mannor  in  fome  cafe  may  aid 
him  to  barre  his  lord  in  an  a£li6ix 
of  treipaffe,  8^c. 

**  ^  EN  J  NT  a  vohtMt  folonque  le  ^vjom  puit  aver  eftate  tTenheri- 
tance,  Sfc^    liei«  D0t9  that  LUtieton  alloweth,  that  by  thf 
cuftome  of  the  manbr  the  copiholder  hath  an  inheritahce^  and  con« 
icqaeatly  the  lord  cannot  put  Lim  out  without  caufe. 


Lib.  J.         Of  Tenant  per  le  Verge.  Se^  88»  w; 

**  Mtifi,  home^  4*^.  voile  t^jfftr  terre$  au  iendnenis  a  an  mttcr  a  over 
et  tener  a  iuy  etfet  keiret  a  vdnnt  le  lefoty  cevx  paroh  (a  les  heiret 
de  le  lej'eej  font,voides.    Car  en  cejt  ci^ejl  lekffee  devie,  ei/on  heirt 
enter  J  le  lejfor  avera  a&ion  de  trefpaffe  envers  %,  ^c."     By  which  it  lO  E.  4.  tt. 
IB  proved,  that  by  the  daath  of  the  Wee  tiie  Ln(e  ii  abfolutely  de-  9S  £.  4.  ta 
termined ;  which  is  proved  by  this,  that  if  the  heire  enter  the  Icfibr  *  ^  *•  ^""^ 
fliall  have  an  adion  of  trefpaffe,  quare  vi  ei  armUf  before  any  entry  ^^y  ^  g^ 
made  by  tfaeleffor.  i9il!.V.tl^ 

rgq     al      ^  ^^^ceo  quelecti/lome  delematiorenqfcuncqfeh$ypuk 
I  'J*     'J  aider debarrerfonfeignior  en  oQionietrcfpafe^Sf-C,"  Here-. 

by  it  appearetb,  that  by  the  opinion  of  Littleton  the  lord  againft 

the  cnflome  of  the  manor  cannot  oull  the  copiholder. 


Sed.  83.. 

TTEMy  Pun  tenant  per  le  cu/lome     A  LSO,  the  one  tenant  by  the 

-^   en  afcuns  lieUx  dott  repairer  et  "^^  cudome  in  fome  places  ough^to 

fiiftemerfes  meafom,  et  Fauter  tenant  repaire  and  uphold  his  houfes^  aod 

a  volunt  nemy.  the  other  tenant  at  will  ought  not. 

"  pERle  cuftome!*  For  what  a  copiholder  may  or  ought  to  doe,  MBraaan, 

or  Tiot  doe,  the  cuflome  of  the  manor  [ci]  moft  dired  it,  for  "b-  *.  fol.  76. 
CGn/ketwio  manerii  efi  ob/ervanda.    [b]  But  if  there  be  no  cnftome  to  W  ^:  **.^* 
the  contrary,  waft  either  per]uiirive(i)  or  vdantary  of  a  cophiholder  caVcidc  Copi- 
is  a  forfeiture  of  his  copihold  (2).  holds. 


Sed.  84. 

TTE  My  tun  tenant  per  le  cujlome  A  LSOj,  the  one  tenant  by  the- 

"^  ferra  fealtiey  et  tauter  nemy.  Et  '^^  cuftome  (hall  do  fealty,  and  the 

pluforsautersdiverfitiesyfontperenter  other  not.    And  many  other  diver- 

eux.  fities  there  be  betweene  diem. 

**    f^UNy  tenant  per  le  cnflome  ferra  fealtiey  et  Vauter  nemy!'  And  VW©  Se6l  idt, 

the  doing  of  fealty  by  a  copiholder,  proveth  that  a  copi- 
holder, fo  long  as  he  obferves  the  cuftome  of  the  manor  and  payeth 
his  fervices,  hath  a  fixed  eftate.  For  tenant  at  will,  that  may  be  put 
out  at  pleafure,  ftiall  not  doe  fealty.     For  to  what  end  ftiould  a  man  ^pg^;  93,  b.) 
fweare  to  be  faithfall  and  trae  to  his  lord,  anti^fhould  beare  faith  to  ' 
iim  which  he  claimeth  to  hold  of  him,  and  that  lawfully  he  fhall  doe 
his  cuftomes.  and  fervices,  &c.  when  he  hath  no  certaine  eftate,  but  \ 
may  be  put  out  at  the  pleafure  of  the  leflTor,  or  he  himfelfe  may  de- 
termine it  at  his  pleafure.     Of  thefe  kind  of  cuftomary  tenants,  and 
of  many  things  concerning  them^^oiMnay  read  more  in  the  Fourth 

Booke 


(i>  [Sse  Ifotf  4W-1,  Ui  £S««*^o^«4^3rl      .      - 


Lib-  1.  CJap^  10.    Of  Tenibit  per  le  Verjge.      Sed.  84. 

4^  Co.  %x,  22»     Booke  of  my  Reports,  foL  oi,  aa,  as,  6cc. ,  Thus  much,  as  IJiafve 
S3»  ^(C  here  fet  dowoe,  may  fuffice,  for  the  underilandiogof  fuck  cafet  and 

opinions  as  LUtkton  hath  expreffed  (3)« 

Fims  Libri  Primu 


(3)  See  further  on  the  fubjed  of  og^yitf/^  on  Original  Writs  2^7.  to  259.  the  title 

cflates  Kitchin  on  Courts,  Coke*s  Cop}r«  CofnboU  in  the  Abndgemenrs,  the  L£x 

holder  and  the  Supplement,  the  book  inti-  CMflumariOj  and  the  feveral  other  treatifes 

toled  the  Surviur'j  Diakfpu^  Ca1thorp*s  on  ct^boU  law,   particularly  thofe   by 

nadisg  on  Lord  amd  Copyholder,  Hughes  Shepherd  and  Nelibn. 


[64.  «u]  tfBf^   "^^  ^      .  ? 

SEC  O  N  D      BOO  K 

O  F    T  H  E 

FIRST    PART 

OF    THE 

INS   T  I   T  U   T  E  S 

OF    THE 

LAWS    OF    ENGLAND. 
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CiiAP.  1.  Homage.  Se6t,  85. 


ZTOMJGEeJilepluis honorable  JJOMAGE  is  the    moft    ho- 

'^"^  Jirvicey  et  pluis  humble  fervice  norablefervice,  and  moft  hum- 

de  reverence^  que  fraiiktenant  puit  ble  fervice  of   reverence,    that  a 

Jiiire  a  fon  feignior.     Car  <juant  le  franktenant  may  do  to  his  lord.  For 

tenant  terra  homage  afonfefgnior,  il  when  the  tenant  (hall  make  homage 

ferra  JydnS,  etjon  iejt  difcovery  et  to  his  lord,  he  Ihall  be  ungirt,  and 

Jon  feignior  Jeer  a,  et  le  tenant  genU'  his  head  uncovered,  and  his  lord 

lera  devani  Inyjur  ambideux genues,  "(hail  fit,  and  the  tenant  (hal  kneele 

et  tiendrafes    maines    extendes  et  before  him  on  botli  his  knees,  and 

jovntes  aifemhle  enter  les  maines  le  hold  his  hands  joyntly, together  be- 

Jeignior,  et  ijfint  dirra :  Jeodeveigne  tweene  the  hands  of  his  lord,  and 

TO/ire  home  (i)  decefijouren  avant  (hall  fay  thus  :  I  become  your  man 

Je  vie  et  de  member,  et  de  terrene  from  this  day  forward  of  life  and 

honor  {i),  et  a  vous  ferra  foiallet  limbe,  and  of  earthly  worfliip,  and 

loiall,  etjoy  a  vomportera  des  tene^-  unto  you  Qiall  be  true  and  faithful!, 

metUs  quejeo  claitne  de  tener  de  vous,  and  beare  to  you  faith  for  the  tene- 

falve  la  joy  que  jeo  doy  a  nojtre  ments  that  lolaime  idliold  of  you, 

feipnor  le  roy\  et  donques  le  feignior  faving  the  faith  that  I  owe  unto  our 

ijjmtfeyant  tuybafera.  foveraigne  Jord  the  kin^;  and  then 

the  lord  fo  fitting  Ihall  kifle  him  (3), 

-  » 

OU  R  author  having  taught  us  in  bis  former  booke  the  feveral . 
diftindl  eftates  of  lands  and  tenements  as  mod  neccHary  to  be 
knowen,  for  the  underftaiiding  of  thefe  two  other  bookes,  doth  in  this* 
fecond  book  treat  of  the  tenures  (1)  and  fervice?  whereby  the  faid 

Iduds 

(i)  [8ee  Note  l»]  Koh.and  fubfequent  etjitions  havetliem. 

lf>l.  b.]  ,  (3)  Vid.  in  Ror.  Pari,  ig  1^  6.  n.  58.  a 

(1^  [See  Note  2.]  fitcuU  a^  tf  pariiamtxt  tg  ixcufe  the  kiffin^ 

(2)  The  w^rds  de  w  it  mimbn  it  di  in  tbi  caft  of  homage  made  to  tbi  kin^  by 

tirrnu  bwmr  are  not  in  L.  and  M.  but  the  najbn  ofpeftilenci,    Hal.  MSS. 

4 


lib.  t.  'Cap.  1.         Of  }iom:aige,  Sed.  85/ 

land*  Slid  tenlmenU  be  holden;  which  he  dnrid^  ihto  tm%U%  yarts^ 
vis.  H0mas,C9  Fealtjf^  J^atagc^  Knight  Service^  Socage^  FranktU-^ 
moigne^  Homage  Auna^reU^  Graiui  Serjtanty^  Pttii  &erjetm$^^ 
Tenure  in  Burgage^  in  Vilicnage^  and  into  Rents.  Whereia  km 
C4  Co  8. «.  lOBthod  is  moft  excelleot;  for  he  begiimeth  with  Homage^  becaufe  it 
Bevil'i  cafe.)     ^  ^^  °^  bumble  (ervice  of  reveience,  expfeifinj  the  dvly  of  the 

teoeat  to  his  lord^  and  the  afiethonate  love  and  ^tedioa  of  the 
lord  towards  bis  teaant,  as  here^ter   (hall  appeare*     Secondly^ 
FeaUy^  a  facred  fervice»  expreiiing  by  oath  his  fidelity  to  his  r/;      ,   ^ 
loid-  l^^'  ^'1 

•        lliirdlyi  J^QUagCf  which  is  fercitiMm  fcuii,  the  fervice  of  the 

ihield. 

Fourthly^  Knights  ferckey  for  the  defence  of  the  realme  againft 
oatward  hoftility  and  iuvafionst  which  the  better  might  be  etTe^ted^ 
if  fuchduty  fidelity  and  love  were  betweene  loida  and. tenants,  ss 
oug^t  to  be,  ^nd  as  tlie  law  expeetetb. 

FifUy^  Socage^  the  fervice  of  the  plough,  aptly  placed  next  knights 
fervice,  lor  that  the  ploughman  maketh  the  bell  fouldier,  as  fiiall 
appeare  in  his  proper  place. 

Sixtly,  Frankalmoigne,  fervice  due  to  Almighty  God,  placed  to- 
wards the^middeil  for  two  caufes :  ■  firlt,  for  that  the  middeft  is  the 
moft  worthy  and  moll  honourable  place:  and  fecondly,  becaufe  the 
firft  &ve  preceding  tenures  and  ferviccs,  and  the  otlier  fixe  fub(e- 
^tfent,  mud  all  become  profperous  and  ufefuU,  by  reafun  of  God*! 
true  religion  and  fervice ;  for  Nunquam  pro/per^  fuccedunt  re* 
hmmanay  uiu  negUguntur  diiince.  Wherein  1  would  have  our  ftudent 
follow  the  advice  given  in  Uiefe  ancient  verfes,.  tor  the  good  fpead^ 
ingof  theday; 

Sex  horoifomno,  (of  idem  dea  legibus  cequis, 

Quatuor  orabiiy  des  epulifque  duos. 
Quod/upereft  ultrhfacrii  largire  camcenii,         ^ 

Seventhly,  Homage  minccjtrelly  ancient  families  enjoying,  wltll 
ft«ir  bhxjd,  the  ancient  inheritance  of  tlieir  forefathers,  as  a  great 
Heffing  of  the  Almighty. 

t.  and  9".  Serjeanty  grand  et  petit,  dwe  to  the  king  only,  to  whom 
tte'bigheft  and  moil  eminent  honor,  ligeance,  and  reverence  of  all 
kilSds  is  due  ;  which  hath  two  notable  efedts.  Firfl,  impem  majtjtaa 

ttuiekt  faluSf  according  to  the  old  rule  ;  and  fecondly,  it  ia  an  af- 
•A  means  of  long  continuance  of  hoofes  and  families  in  pro^rons 
tfltota,  whereof  our  author  fpeaketh  in  the  Chapter  i>efbre. 

SO.  Then  foUoweth  the  tenure  of  Burgage,  of  ancient  burehes  and 
fttfL  lie.  which  arc  to  be  fupported  for  the  honour  of  we  king^ 
and  Mr  the  maintenance  of  trade  and  traffique,  the  life  of  all  com* 
aaOBVealths,  efpecially  of  iflalids. 

11.  Yillenage,  for  the  performance  of  fervice,  yet  neceflary  fer^ 
lAce  tat  the  clenfing  of  cities,  boroughes,  mannors,  &c.  and  ibr  the 
Ibatter  manuring  oiarrable  grounds,  and  increafe  of  hufbandry. 

1^.'  And  l^ly,  tenure  by  rents,  which  are  called  vivi  redditm, 
IpMife  the  lor<&  and  owners  thereof  do  live  by  them;  which  they 
fUM  enjoy  the  better,  if  trade  and  tntfjfiqua  be  maintained,  and  our 
jM#va  coimnodities^  which  are  rich  and  neceflary,  hokfen  up  aftd 
MmUs  ata  raa£^bliB  value.  And  now  imderftandiD^  bis  method, 
Isl  tis  pemia  our  aulhoi's  words, 
.  •   .11  ,  Aid 


lib.  S.  Of  Haitoagfe.  Sed.  $3^ 

And  M  ew  «rtb#r  begBoiie  fait  firft  beoke  with  ftt  ^mple,  wMcb 
is  Ifa9  flK^  principftll  and  wortfaieft  aftrnte,  fo  he  begimeth  bi^ 
Ucomi  baoke  with  homagei  which  i*  the  »oft  honooriblt  usdl 

hnmkM  iarvice. 

^  HatM^e^^  is  derived  of  [a]  kamo ;  and  it  is  called  homage,  be-  M  QkatiL 
caofe  whea  be  doth  this  fervice,  he  fsitb,  Jeo  ^eveigne  vojtrt  hrnie,  \  '*  ^"'  ^-        < 
iUid  in  Enghih  homage  ia  called  manbood,  fo  as  the  manhood  of  bis  Srlffb^T^. 
tsaant  and  the  homage  of  his  tenant  is  all  one.  Mutua  qmdem  debet  17$*  175. 
^t  domimi  et  komagii  Jidelitatis  connexion  if  a  gubd  quantum  homo  Flet.  IL  S.  c.  16. 
deM  dommo  ex  komagio^  tantum  ilH  debet  dominuM  e»  dominio  prttter  ^'i**  ^'  ^  ^® 
/hlam  reverentiam.  foa'i^*  *^^  ^ 

**  Foyal  et  loyal!*    Thefe  words  are  of  great  extent,  for  thej 
flStsnd  to  the  obfenration  of  the  lord's  counfell  in  whatfoever  is 
homSt  and  profitable.     [^]  OrnnU  homo  debet  Jidem  dommo  fuo  di  [6]  lib.  Rob. 
«M  et  metiAris  fviSj  et  terreno  honore,  et  obfervatione  eon/Hit  Jwi  per  ca.  55» 
Am^um  et  titUe  (comprehended  under  tbeie  words  foyal  tt  loyal) 
falvdjide  Deo  et  terr<r  principi* 

r  g  nj  a  1  **  ^^T^^^^  W  Servitimn  in  lege  Anglkt  regalariter  aeeipitur  [c]  t  H.  4, 6^ 
L   ^*  ^  J  ffro  JervitiOy  quod  per  tenentes  dominii  fuis  debetur  ratione- 
feodtfidn    But  Jervitium  ejt  duplex ;  /pirituaUf  whereof  more  ihall 
be  laid  in  the  Chapter  of  Frankalmoigne ;  et  temporale^  whereof 
onr  aothor  here  treateth.    And  he  beginneth  with  homage,  Bttt^ 
beeaofe  it  is  moft  honourable,  for  honor  plus  eft  in  honoramtey  gu^ 
in  honorato,    2.  It  is  phn$  humble  de  reverence^  and  both  of  thefe 
for  five  caufes  on  the  pcut  of  the  tenant.     Firft,  the  tenant  when  he  G'an»y«  «t  Mir, 
doth  his  homage  is  difcin&usy  difarmed  or  unguarded.    Secondly,  ^^  ^^f^ 
mudo  capite^  bare-headed.    Thirdly,  ad  pedes  domini  Juper  genua 
proje&us.     Fourthly,  ambas  manais  juntas  inter  man  us  domini  por* 
rigit.     Fiftly,  per  verba  omni  fvpplici  veneratione  plena,  he  faith, 
Jeo  deveigne  vo^re  home,  S^c.    And  for  three  cau&s  on  the  part  of 
the  lord.     Firft,  the  lord  doth  fit.     Secooidly,  he  inclofeth  £is;« 
tenants  hands  betweene  his  owne.    Thirdly,  the  lord  fitting  kifieth^ 
the  tenant.     Prudent  antiquity  did,   for   the  more  folemnity  and 
better  memory  and  obfervution  of  that  which  is  to  bee  done^  ^^ 
preiTe  fubllances  under  ceremonies.  .  ". 

r  ^ 

Nil  fine  prudeiUi  fecit  ratione  vetufias* '  ^ 

^^  Jeo  deveigne  voftrt  home  de  vie  et  de  member r    AnA.  therefore 
he  is  di/cin&us,  for  that  he  mull  never  be  armed  agatnfl,  or^<»palita. 
to  his  lord,  but  both  life  and  member  mud  be  ready  for  thelawfiiir  ^^^  '^^*  ^    ' 
defence  of  his  lord,  .:,:;.,•  "'{JJ;  ^ 

ij      ac  Fleta,  lib.  9« 

a.  **  De  terrene  honor."    Exprefled  by  kneeling  at  the  feet  ^  c«p.  1«. 
•  his  lord.  . .  # 

3.  Debet  qvidem  tcnens  manus  fuas  utraf</ue  ponere  inter  mamts 
ntrq/que  domini  fui,  per  quod  fignijicatur  ex  parte  domini  protefHt 
drfe^/h  et  tsarrantia,  et  ex  parte  tenentis  reterentia  et/ubfedioi  ^# 
as  the  holding  up  of  tiie  tenant's  hands  betokeneth  reverence  mk 
fubjedion,  and  the  lord's  inclofmg  of  his  tsnaaf  s  haods  betwe*ft  Ml 
own  betokeneth  prot^oii  and  defence.  \*i 

Vo*.  I.  O  >  'ift 


•  2.    Cap.  !•  Of  Homage.  Sedl.  85. 

4.  "  Ei  a  vaut  ftrra  foyal  et  ioyaLt  tt  foy  m  wm»  porteray  SrcJ* 

This  izMkj^deiy  oT/xdns  perpetuum^  this  perpetuall  lea^t  hetweem 

the  lord  and  the  tenant  ia  exprefTed  by  tlte  lord's  kiifiog  of  the 

Br»6tubifapra.  tenant.     And  fome  fay,  that  fadug  dicitur  h  fidty  quia  Jides  inter* 

Brit  foL  174.     ponitur.    And  fo  firme  and  &Tong  was  this  league  between  them, 

that  by  the  ancient  law  of  England^  fdhilfacerc  potejt  tenem  propter 
obligationem  hotnagii,  quod  x^rtatur  domivo  ad  exhetredationemy  vel 
aliam  atrocetn  injvriam.  Ncc  dominus  tenenti  i  converfo,  Qubdji 
fecer'mt,  diffbhitvr  et  extingvitur  homagium  omnirio  et  kotnagit  coU'- 
nexio  et  obligation  et  erit  indejvjlutn  judicium  cUm  venerit  contra 
homagium  et  fidclitatit  facramentum^  quod  fn  eo  in  quo  detinquunt 
puftiantvr,  s,  in  perfond  domini^  quod  amittat  dominium^  et  in  per», 
fond  tcnentisy  quod  amittat  tenement um, 

**  Des  tenements  queuxjco  eiaime  a  tener  de  rous.'*  Britton  iaith^ 
^alBrit.ubt  that  [a]  in  doing  of  hoqiiage  he  mull  name  the  lands  or  tenements 
lupra.  for  which  he  doth  homage  m  certaintie  ;  and  the  reafon  is,  ne  in 

Braciubi  AifHra.  ^aptione  komagii  contingat  dominum  per  negligentiam  decipi  vel  per 

cap"i!    *  *   *     errorem. 

Mir.  cap.  3.  de  For  the  better  underilanduig  of  that  which  (hall  be  faid  hereafter, 
Homage.  it  is  to  be  knowne,  that  firl),  there  is  no  land  in  England  in  the 

hands  of  any  ftibje^  (as  it  hath  been  faid)  but  it  is  holden  of  fome 

lorj]  by  fome  kind  of  fcrvice,  as  partly  hath  been  touched  before  (1). 

[fr]  18  E.  3.  ZS.       Secondly,  all  the  lands  [6]  within  this  realme  were  originally  de* 

44  B.  3.  6.         rived  from  the  crowne,  and  therefore  the  king  is  fovereigne  loni,  or 

SiiTii  ■      i^^^  paramont,  either  mediate  or  immediate  of  all  and  every  par* 

cell  of  land  within  the  realme  (2). 

Thirdly,  that  in  angient  time  lords  upon  the  creation  of  Uieir 
tenures  did  not  oncly  referve  rents,  fervices,  and  profit.  Sec.  for 
which  they  might  diilreine  and  have  other  remedy,  but  alfo  tooke 
an  humble  fubmiflion  of  liis  tenant  by  promife  and  oath  (for  to 
homage  fealty  is  incident),  to  be  true  and  faithftill  to  him  for  the 
tenements  holden  of  him,  whicli  fubiuiflfion  is  called  homage  and 
fealty,  according  to  the  tenure  rcferved.         * 

Glanvil.  lib.  9.  "  Salve  hfoy  quejeo  doy  a  nojlre  fcignior  le  roy.**  Both  becaufe 
^  }'  there  ia  homagium  ligeum,  which  is  due  to  the  king  onely,  and  alfo 

Fcait*^  ^  ***        becaufe  he  is  fovereigne  lord  over  all  (3). 

Bra6t  ubi  fopr.  '  ^*^®  feene  an  ancient  record  in  j4ftno  6.  Edu\  1 .  in  thefe  words. 
Brit,  ubi  fupra.  Michael  dc  North,  qui  fcquitur  pro  rcgc,  queritur,  quod  cttm  dominus 
Inter  InqiiilC  rex  ratione  reg'ue  dignitatis  et  coromc  jk(e  tale  habvat  priviUgtum 
ajMid^cefton.  ^„^^  nullua  in  regno  Jm  de  aliquo  qui  fit  in  regno  Anglioe  alicui 
Comub.  iiVriief.  ^o'"^'"''^  facere  dtbeat^  vel  aliquis  hujufmodi  homagium  ab  aliquo 

recipcrc  dcbcat^  nifi  fa^i  mentione  de  homagio  domino  regi  debito 
I  idem  domino  regijideliter  obfercand^  Walterius  Exon*  epifcopus^  m 
contemptu  domini  regi^,  ct  ad  munifejlam  quoad privilegivm  pnedi&um 
ipfius  domini.  regis  rxharcdationcM,  et  ad  damnum  tt  dcdecus  ipjius 
domini  regis  ad  laltntiam  decern  mill'  librarum,  de  Hcnrlto  de 
'  Po?ncray^  Thomd  dc  Kanc\  Juhanne  de  Bella  Frato,  Laurentiojilio 
*  Bic  Johanno  le  Soer,  U'illiclmo  de  Alex\  Eudone  de  Tranaelf  r/?^   «   -1 

Rogcro  le  Grosy  Johanne  le  Lunge,  Kado*  de  Bevilly  Ouidone  L^5«  ^^' J 
Novanty  JViUielmo  de  Roii/kerrek,   et  Hen.  Cannel,  accepit  fer* 
«  ,  viti^ 

ii)  [Sec  Note  3.]  (3)  fSce  Note  4.] 

'  1(2)  ^c  ^te  fof.  64.  a.  note  i  an^ol.  1  b. 
note  I. 


Xib.  2.  Of  Homage.  Sed.  86. 

mtia  C0nirttprivilegium  prctdiS^^  nulld  faSid  nuntione  de  homagio  et 
Jidehtate  domino  regi  debitii.    And  judgement  in  the  end  was  given 
againil  the  faid  biihop. 

**  Royf  Our  anceilors  the  Saxong  termed  him  Coning  or  Cyning^ 
a  name  fignif3dng  power  and  ikill,  which  by  way  of  contraction  we 
now  call  King.  This  name  the  Saxons  with  a  fmall  alteration  had 
from  the  BrittaineSj  who  called  him  Koningh  or  Konincke,  In 
French  he  is  called  Roy^  in  Italian  Re^  in  Spanijh  Rey,  all  derived 
from  the  Latine  (Rex),  of  the  tiiie  fignification  whereof  you  fhali 
read  [d\  plentiful  matter  in  our  old  bookes.  [^]  Mirror,  ca. 

So  as  homage  is  divided,  firil,  in  homagium  Ugeum,  et  non  ligC'  i.  fea.  3.  and 
iim  (i).  «».«.  Ip^i. &2« 

Second,  In  homagium  antefejhrium,  et  non  anteceforium  (2).  It  is  ?IJ^/S*  .gg 
here  neceflary  to  be  knowne  what  tenant,  that  holdeth  by  homage,  q,^q\      * 
fhall  do  homage,    [e]  Item  videndum,  quis  potejl  homagium  facere.  Fleu,  Hb.i. 
SctenduM  ejt,  qubd  quilibet  liber  h'omOy  tdm  mafculus  qudm  fasmtna,  cap.  5. 
clcrieus  et  laicus,  major  et  minor ;  dvm  tamen  eleBi  in  epi/copos  pofi  Fortcfcue, 
confecrationem  homagivm  non  facianty  quicqutd  fecerint  antCy  fed  ^^nf%*"cor 
tanlitmjfdelitatem  (3).  Cowoentua  autem  homagium  non  faciei  dtjufe^  93^  99,  ^qcL 
JicHt  nee  abbaSy  nee  prior,  eb  qubd  tenent  nomine  alieno,  fcilicet  no^  Prsr.  65. 


mine  ecclefiarum.  r,-|  gUbvU. 

[g]  One  within  the  age  of  2iyeares  may  doe  homage;  but  Iik  9.ca.i. 
Braaon  faith  he  cannot' doe  fealtie,  becaufe  in  doing  of  fealty  he  Bra6ton, 
ought  to  be  fwome,  which  an  infant  cannot  be  (4).     But  fome  opi-  ^':  ^^-  ^' 
nions  be  in  Our  bookes  to  the  contrary,  viz.  that  an  infant  fhall  doe  fo^^fo  171. 
fealtie  ;  but  I  take  it  to  be  meant  of  homage,  and  herewith  [h]  pieta,  lib.  3.* 
agreeth  Brittany  who  faith,  et  toutfoit  que  enfant  deins  age  fait  ho-  cap.  16- 
magey  pur  ceo  ne  volons  nous  my  que  il  face  ferement  defeaiticyjefque  [^]  Glonvil. 
a  taunt  que  ilfoit  de  pteine  age ;  et  toutfoit  ceo  comon  dit  del  people  lib.  9.  cap.  1. 
que  fait  de  enfant  fait  deins  age  ne  foit  fait  my  a  tener  ejlable,  Brafton,  lib.  2. 
Volons  neque  dent,  que  chefcun  home  ct  chefcun  femcy  de  quel  age  que  IS*      ,., 
ils  foienty  faccnt  homage  a  lour  fcigniour  folonque  Veftatut  de  la  ^^^  jg  '^^^ 
grand  charter,  ji  E.  3. 40.  * 

G/aAViT/ faith,  [i]  women  fhall  not  do  homage;  but  Littleton  f4E.  3.  63,6*. 
faith  that  a  woman  AihII  doe  homage,  but  ftie  fhall  not  fay,  Jeo  de-  ^  ^-  ^  "8*  ^^* 
veigne  vq^re  femcy  but  Jeo  face  (t  vous  homage ;  and  fo  is  UlanvHl  to  f^jryj^.^'  *^*** 
be  uuderlloo^,  that  fhe  fhall  not  doc  compleate  homage.  13  h.  4.  5, 

33  H.  6. 16.     20  E.  3.  per  qua;  fervic.  24.  [/»]  Brittou,  fol.  171.  [i]  Glaavil.  Jib.  9.  c.  1, 

F.N.B.  157.    Regift.  it96,    Britton,  ubi  fapra.       Mirror,  ca.  1.  lea.  3. 

Sed.  «6. 

TLfE  Sfiou  abbe,  ou  unpryor,  ou  T>  U  T  if  an  abbot,  or  a  pryor,  or 

-^'^   auter  home  de  religion,  ferra  ^  other  man  of  religion,  (hall  doe 

homage  ajonfeipiior,  il  ncdirra,  Jeo  homage  to  bis  lord,  he  (hall  not  fay, 

deveigne  voflre  homey  l%c.  pur  ceo  que  I  become  your  man,  &c.  for  that  he 

Had  lay  prof efje  pur  efiretantfolement  halhprofell'edhimCelfetobeonelythe 

It  koine  de  Dieu.  Mcs  it  dirra  iffint:  niuu  of  God.  But  he  fliaJl  fay.  thus: 

Jeo  I  doe 

(i)  See  note  3.  in  65.  a.  iklvo  fuo  ordine.  M.  Paris  101.  Hal.  MSS. 

(2)  That  is,  amceftrel  and  not  auneiflrslt  -—See  what  is  faid  by  lord  Coke  infra^ 

as  to  which  dte  poft.  109.  b.  (4)  [See  Note  5. J 
(3}  Homage  dons  the  king  by  a  hijbop 


Lib.  2.     Cap.  1.        Of  Homage.  Sed.  86,  87,  Bi. 

Jeo  vott&face  homage,  et  a  vousferra  I  doe  homage  anto  you,  and  to  von 

foial  et  ioial,  et  foy  a  vous  portera  I  (hall  be  true  and  faithfull,  and  faith 

des  tenements  que  jeo  tetgne  ae  vous,  to  you  bearefor  the  tenements  which 

falve  la  foy  que  jeo  day  a  ndjire  Iholdofyoq,faving  the  faith  which 

feignior  fe  toy.  I  doe  owe  unto  our  lord  the  king. 

Xk"]  GlanTiI.  1^  O  man  of  religion  when  [k]  he  doth  honitOge  fhall  faj^,  Jeo  de~ 
lib.  ^- «*P-  ^'  "^  vcigne  vq/lre  home ;  becaufe  he  hath  profcfled  himfeife  the  man 

lib%.  78.  "'  ®^  ^^ »  y^'  ^'^  ^^  ^^^'  homage,  and  iliall  fay,  [/]  Jto  face  a  vous 
fira(:teB»cap.68.  homage^  et  a  vous  ferrafoyall  ct  loyally  ^c.  AncJ  note,  ihat  here  r^ 
Fleta,  lib.  3.  Lgion  is  taken  largely,  for  it  extends  not  only  to  regular  perfons,  as 
fn  v^i  Q*A  abbots  and  the  like,  but  alfo  to  all  ecclefiafticall  perfons,  as  biHiops, 
96  &  1^^      deanes,  or  any  other  fple  ecclefiafticall  body  politike  ;  and  fo  it  is  ihe, 

ufe  at  this  day,  which  alfo  appeares  in  our  old  books. 

And  it  is  to  be  obferved,  that  in  old  bookes  and  records,  the  ho- 
mage which  a  biihop,  abbot,  or  other  man  of  religion  doth,  is  called 
fealty,  for  that  it  wajiteth  thefe  words  (Jeo  deveigne  vqftre  home^J 
But  yet  in  judgement  of  law  it  is  homage,  becauie  he  faith,  I  doe 
you  homage,  &c.  and  fo  of  a  woman. 


Sedl.  8 


[66-  a.] 


TTEMj  fifemefoleferra  Jiomage  A  LSO,  if  a  woman  fole  (hall  doc 

■^   a  Jon  feignior,  el  ne  dirra,  Jeo  -^^  homage,  ihe  Ihal   not  fay,  I 

deveigne  vojtre  feme\  jmr  ceo  que  become  your  woman;  for  it  is  not 

n\ji convenient  quefemedirru,  que  il  fitting   that  a  woman  (hould  fay, 

deviendra  feme  a  ajcvn  home,  forj^  that  (Tie  will  become  a  woman  to  any 

of/f?  a  fa  baron,  quant  el  eft  efpoufe.  man,  but  to  her  hu(band,  when  (he 

Mes  el  dirra,  Jeo  face  a  vous  homage,  is  married.    But  (he  ftiall  fay,  1  do 

et  a  vous ferrafotal  et  loial,  et  foy  a  to  you  homage,  and  to  you  fliall  be 

vous  portera  des  tenements  que  jeo  faiihfull  and  true,  and  faith  to  you 

ieigne  de  vous,  Jake  la  foy  que  jeo  (hall  bear  for  the  tenements  I  hold 

doy  a  noft re  feignior  le  ray.  of  you,  faving  the  faith  I  owe  to 

our  foveraigne  lord  the  king. 

(m)  For  like  "  Pvr  ceo  que  ncft  convenient^  &c,"    By  this  it  appeareth,  [m] 

Tcafons  ab  in       ^y^^^  argument  urn  ab  inconvenitnti  plurimum  valet  in  kee.  as  olten 


t.  J  38.     ^^^^  ^  obfervpd  hereafter.     A'a/i  folutn  quod  licet  fed  quid  ejl  con- 
i  2<'9!     vcniens  ejl  conjtdera/idnm.  Nihil  quod  tjl  inconvenient,  ejl  licitum  (i). 


vid.  Sect. 
159,  i?31. 
440. 478.  660.  7S2.  730.     VI  H.  7. 13.     F.  N.  B.  «S0.  d.    16  H.  7.  9. 


>  Sed.    88.      (2). 

TTEM,  home  putt  veier  un  bone  ALSO,  a  man  may  fee  a  cood 

•^   note  en  M.  15  E.  ^.  touun  ho/ne  ^-^  note  in  M.  15 -£.3.  where  a 

et  fa  feme  fierent  homage  et  J  ealty  en  man  and  his  wife  did  homage  and 

'^  fealtie 

(i)  [Sec  Note  6.]      _          j.     ,    .  ^^  ^^^^^  ^^^  Rcdraaji,  this  Scaioa  is 

(2)  In  the  Rohau  edition,  and  m  thofc  tranipofcd  to  the  Chapter  of  Fealty. 


lib.  £. 


Of  Homage. 


-le  common  hanke,  quel  efl  efcrie  en 
txd forme.  Nota,  que  I.  Leukner  et 
Elizabeth  fa  feme  Jierent  homage  a 
W.  Thorpe  en  cejimaner:  Can  et 
r outer  tiendront  joint ment  lour  mains 
enter  les  mains  VV.  T.  et  le  baroii  dit 
en  ceft  forme:  Nous  vous ferromus 
homage,  et  foy  a  vous  porterons  pur 
tes  tenetnents  qne  nous  teignomus  de 
A.  voire  connfor,  que  a  vous  ad 
graunt  nofire  fervices  eri  B.  et  C.  et 
outers  villes,  Sfc.  encountre  touts  gents, 
falve  lafoy  que  nous  devons  a  nojfre 
feigmor  le  roi/^  et  afes  heires,  et  a 
nojtre  outers  feigniors:  et  fun  et 
Pautre  hiy  b'aferont.  Et  puis  Us 
^rentfeaitie,  et  Pun  et  V outer  tyen* 
dront  lour  jnains  far  un  litre,  et  le 
barofi  dit  les  parolr,  et  ambideux 
baferont  le  livre. 


Sed.  88,  89^ 

fealtie  in  the  common  place^  which 
is  written  in  this  forme.  Note^  that 
/.  Lewkner  and  Eliz.  his  wife  did 
homaige  to  W.  Thorpe  in  this  man- 
ner :  the  one  and  the  other  held 
their  hands  joyntly  betweene  the 
hands  of  W.  T.  and  the  hulband 
faith  in  this  forme :  We  doe  to  you 
homage^  and  faith  to  yon  fhall 
beare  for  the  tenements  whicb  w^ 
hold  of  A.  your  conufor,  who  hath 
granted  to  you  our  fervices  in  !?• 
and  C.  and  oth^r  townes^  8cc.  againit 
all  nations  (3),  faving  the  faith 
which  we  owe  to  our  lord  the  king, 
and  to  his  heires>  and  to  our  other 
lords,  and  both  the  one  and  the 
other  kiffed  him.  And  after  they 
did  fealtie,  and  both  of  them  hold 
their  hands  upon  thebooke,  and  the 
hulband  faid  the  words,  and  both 
kilfed  the  booke.  ' 


I 


N  this  [n]  record  three  things  are  to  be  obfcrved.  [n]  ^lich. 

1.  How  neceflliry  and  profitable  records  and  obfervations  are,  i'5E*3.  tit. 
albeit  they  were  not  publifljed  in  print ;  for  at  the  time  when  Little-  -^^*>*"«  ^^' 
ton  wrote,  this  record  was  not  printed. 

2.  That  the  hulband  and  wife  doing  homage »  the  hufband  fhall 
fpeake  the  words  for  them  both,  vias.  We  doe  to  you  homage,  &c. 

3.  That  the  homage  which  the  hufband  and  wife  doe,  is  the  very 
homage  which  the  wife  Ihould  doe  alone.  But  this  joint  homage, 
done  by  the  huiband  and  wife,  is  intended  to  be  before  iflue  had  be- 
tween them,  whereof  more  flmll  be  fciyd  hereafter.  And  it  is  to  be 
obfcrved,  that  very  few  cafes  ruled  or  refolved  in  the  r<jigne  of  Ed- 

r /- /•   1   T  ward  the  third,  but  the  fame  or  the  like  had  been  ruled  or 

^OO.  D.J  j^f^ivetl  in  the  raigues  of  Edxaard  the  fecond,  Ed-xard  the  Hill.  irE.  «. 

firft,  or  before,  as  for  example  for  warrant  hereof,  vide  Hill.  17  £.  'i.  Hot,  Pari.  &c» 

Rot.  Pari.  &c. 


Se6^.  89. 


\tOTJ,  fi  un  home  adfeveral 
-^  ^  tejuincies,  queuxil  tient  defeve-- 
ral  feigniors,  fci/icetf  chefcun  tenancy 
per  homage',  donf/ue  fuant  il  fait 
homage  a  ufi  des  feigniors,  il  dirra  en 
le  Jine  de  fon  homage  fait.  Salve  la 
foy  que  jeo  doy  a  nojtre  feignior  le 
roy,  et  a  mes  outers  feigniors  (1). 

(3)  (See  Note  7.] 


l^OTE,  if  a  man  hath  feverall 
-*-^  tenancies,  which  he  holdeth  of 
feverall  lords,  that  is  to  fay,  every 
tenancy  by  homage ;  then  when  he 
doth  homage  to  one  of  his  lords,  he 
Ihall  fay  in  the  end  of  his  homage 
done.  Saving  the  faith  which  1  owe 
to  our  lord  the  king,  and  to  my  other 
lords. 


(i)  [Sec  Note  8. J 
O3 


«  E 


Lib.  2.    Cap.  I.        Of  Homage.  Se€t.  90; 

"  Et  a  mes  outers  fiignioursJ*  This  faving  for  other  lords  is 
good  for  explanation,  ulbeit  the^omage  is  referred  onely  to  the  tene- 
ments which  he  holdeth  of  him  to  whom  he  doth  the  homage. 

Sed.  90. 

ATOTA,  que  mil  ferra  homage  "^OTE,  none  fiial  do   homage 

-^       mes  tief  que  ad  efiate  en  Jee  ^^   but  fuch  as  have  an  eftate  in 

Jimple,  ou  en  fee  tathy  et  fon  droit  fee  fimple^  or  fee  taile,  in  his  owjie 

demefney  ou  en  droit  d*un  outer.   Car  right,  or  in  the  right  of  another. 

il  ejtun  maxime  en  ley,  que  ilque  ad  For  it  is  a  maxinie  in  law,  that  he 

e/late  forfque  pur  tcmie  de  vie,  ne  which  hath  an  efiate  but  for  terme 

ferra  hoffiage,  ne  prendra  homage,  of  life,  ilial  neither  do  homage  or 

Car  (if erne  ad  terres  ou  tenemeuts  en  take  homage.    For  if  a  woman  hath 

feejtmple,  ou  en  fee  taile,  queux  il  lands  or  tenements  in  fee  fimple^  or 

tient  ae  fon  feignior  per  homage,  et  in  fee  taile,  which  (he  holdeth  of 

prent  baron,  et  out  tffue,  donque  le  her  lord   by  homage,   and  taketh 

baron  en  la  vie  la  Jeme  ferra  ho*  huiband,  and  liave  iltue,  then  the 

mage  (2),  pur  ceo  que  il  ad  title  hufband  in  the  life  of  the  wife  (hall 

daver  les  tenements  per  le  curtejie  doe  homage,  becaufe  he  hath  title 

dEngleterre  s^il  furvefquijl  la  feme,  to  have  the  tenements  by  the  curtefie 

et  auxy  il  tient  en  droit  de  fa  feme,  of  Endand  if  he  fnrviveth  his  wife,   - 

Mes  Ji  la  feme  devy  devant  homage  and  alfo  he  holdeth  in  right  of  his 

fait  per  le  baron  en  la  vie  fa  feme,  wife.     But   if  the  wife  dies  before 

et  le  baron  foy  tient  eins  come  tenant  homage  done  by  the  hulband  in  the 

per  le  curtefie,  donques  il  tie  ferra  life  of  his  wife,  and  the  hufband 

homage  a  fon  feignior,  pur  ceo  que  holdeth  himfelfe  in  as  tenant  by  the 

il  adonque  iiad  ejiate  forfque  pur  curtefie,  then  he  (hall  not  doe  horn- 

terme  de  vie:  age  to  his  lord,  becaufe  he  then  hath 

an  eflate  but  for  terme  of  life. 
Plus  ferra  dit  de  homage  en   le        More  fliall  be  faid  of  homage  in 

tenure  per  homage  auncejlrel.  the  tenure  of  homage  anceftrcll. 

"  jp-^^  droit  dim  outer''    As  the  Inifband  and  wife  in  the  right 
of  his  wife,  the  bifliop  in  right  of  his  bifliopricke,  &c.  the 
abbot  or  prior  in  right  of  his  monallery,  &c.     But  no  corporation 
Ip]^^'®-^"'  aggregate  of  many  perfons  capable,  [p]  be  the  fame  ecclefiafticall 
4*00*11.'  ®^  temporall,  can  doe  homage,  as  a  deane  and  chapter,  maior  and 

7!  Co.  10.  commonalty,  and  fuch  like,  albeit  they  be  feifed   in  fee  of  lands 

10.  Co.  31.         holdcn  by  homage,  yet  fhall  riot  they  doe  homage.    And  the  reafon 

is,  becaufe  that  homage  mull  be  done  in  perfon,  and  a  corporation 
aggregate  of  many  cannot  appeare  in  perfon  ;  for  albeit  the  bodies 
natural],  whereupon  the  bodie  politique  confifts,  may  be  feene,  yet 
the  bodie  politique  or  corporate  itfelfe  cannot  be  feene,  nor  doe  any 
aA  but  by  attumey,  and  homage  muft  ever  be  done  in  perfon,  &c. 
(3)  And  albeit  an  abbot  and  covent  is  a  corporation  aggre-  r^r  n 
gate  of  many,  yet  becaufe  the  covent  are  all  dead  perfons  in  l-^7*  ^-J 
law,  the  abbot  done  in  nature  of  a  fole  corporation  (hall  doe 
homage. 

«  Un 

(»)  [Sec  Note  9.f  (3)  2  E.  3. 10.  Accord.    Hal.  MSS. 


Lib.  8.  Of  Homage.  Sed,  90. 

"  Un  maximetn  /ey,*'    A  maxime  is  a  pfopofitioiiy  to  be  of  all  (Ante  10.  b. 
men  confefTed  and  granted  without  proofe,  argument,  or  difcourfe,  ^^^  *^"  •/    > 
Contra  negantem  principia  non  ejt  difputi/ndum.    But  of  this  fome-* 
vrhai  hath  beeiie  faid  before. 

*•  Ilqtu  adejtateforfquepur  terme  de  vie  J*    [q]  A  parfon  or  vi^  {fl  GlanTil. 
car  of  a  church,  that  hath  a  qualified  fee,  [r]  and  yet  to  maiiy  in-.  »b.  9.  cap.  f . 
tents  upon  the  matter  but  ap  eftate  for  life^can  neither  receive  (i)  hor  BnttonJoLwo. 
mage  nor  do  homage,  as  a  biOiop,  an  abbot,  or  any  fuch  like,  that  tit.^Juris'otraov 
bath  a  fee  abfolute,  may.     [«]  So  if  a  man  and  hi^  wife  be  feifed  13. 
in  fee  of  a  feigniorie  iu  the  right  of  his  wife,  the  hufband  fhall  not  re-  (Poft.  341.  b.) 
ceive  homage  alone,  but  he  and  his  wife  together.     \t\  But  if  the  M  8  E.  4. 28. 
hufband  in  that  c^fe  hath  iflTye  by  his  wife,  then  be  ihail  receive  ho-  3  g,  3/  ^  * 
mace  alone  during  ttie  life  of  his  wife ;  and  tjtie  reafon  is,  becaufe  Avowry  175. 
he  by  having  ofifl'ue  is  intitled  to  an  edate  fipr  terme  of  his  owne  [>]  %  E.  f . 
life,  in  his  owne  right,  and  yet  is  feifed  i^  fee  in  the  right  of  his  Avowrie  185. 
wife,  fo  as  he  is  not  a  bare  tenant  for  life^  But  if  his  wife  c\ye,  then  V^  3       ' 
he  hath  onely  but  an  cllate  for  life,  and  then  he  cannot  receive  bo-  oard.  39. 
mage.  Yet  tenant  for  life  or  years  ojf  ^  feigpiory  [u]  (hall  have  ward,  [t]  27.  AIR 
mariage,  and  reliefe,  and  fhall  fuppofe  (Jbat  the  tenant  died  in  the  p.  M. 
fealty  of  the  pi.     [x\  Fieri  poj'uni  kpmagia  lihero  hamini  tdm  mafculo  J"-  ^  ^-  ^^^' 
qudrnfccmineCy  tarn  majori  qudm  ynvpri^  tdm  ckrico  qudm  laico,  ATowrie  21. 

43  E.  3.  13.  44  E.  3,  41.  3.E.3.  Avowrie  1?5.  13  E.  3.  f.  gard.  39.  22E..3.  foi.  19. 
gard.  44^  [»]  6  E.  S.  gard.  122.  13  £.  3.  gard.  39.  22  K.  3.  gard.  44.  [i]  Glanvil. 
lib.  9.  cap.  3.  18  E.  8.  7.  43  E.  3.  IS,  44  E.  3.  41.  IS  11.  6.  Avowrie  21.  8  H.  6.  IS, 
7  E.  4.  27.     F.  N.  B.  257- 

*i  EtQunt  iffuey  donque  le  baron  en  la  vie  lafemefcrra  homage**' 
The  reafon  hereof  is  rendred  before,  and  alfo  that  after  the  death  of 
his  wife  he  being  but  a  bare  tenant  for  life  (hall  doe  no  homage  ; 
for  regularly  it  is  true,  that  he  th^t  c9.nnot  receive  homage  in  re- 
fpect  of  the  weakneife  of  his  eftate  in  the  feigniory,  fliall  not  doe  ho- 
mage, if  he  hath  a  like  eftate  in  the  tenancy. 

If  a  man  hold  of  the  king*  and  hath  ilFue  divers  daughters,  and 
dyeth,  thit  |;ing  ftiall  have  homage  of  every. one  of  thefe  daughters. 
And  this  [a]  appeareth  by  the  ftatute  De  Hibernid  anno  14  ii.  3.  to   [a]  14  U.  3.  tit* 
be  the  common  law ;  for  that  a<^  faith,  In  regno  nojlro  AngUa  talis  eft  Praerog.  6,  • 
lex  et  confttetudo,  qubd  ft  qtkis.  tenuerit  de  nobis  in  capite,  et  kabuerit 
Jilias  hupredeSy  ipfo  patre  dcfundo,  anteceJJ'ores  nqftri  habuerunt  et 
Jetnper  nos  habuimus  et  cepitnus  homagium  de  omnibus  hiijujmodijilia' 
bus^  etjinguice  earum  iencrent  de  nobis  in  capite  in  hoc  caju.     And 
therefore  where  by  the  [6]  ftatute  De  Prcerogativd  Regis,  it  is  pro-  [b]  Prserog. 
vidcd.  Si  una  hizreditas^  SfC.  that  is  but  an  affirmance  of  the  com-  *^si.*  <^»P-  5. 
mon  law.    [c]  But  thig  is  to  be  underftood  where  the  coheirs  be  of  ^^  ^t^^o*-  de 
full  age ;  for  if  they  be  within  age  and  in  ward  to  the  king,  Prima-  picndo  Temw 
genii  a  tantimj'aciet  homagium  pro  fe  vtfororibusjuis,  et  alicejhrores,  E.  1.    (2) 
cum  ad  cetaiem  percenerinty  facient  fervitia  dominis  feodorum  per  W  G\&nvil 
pumum  primogenitce.     [d]  And  therefore  if  a  man  hold  of  a  common  l!^*  J:  ^*P'  ^  ^ 
perfon  by  the  fervice  of  homage,  and  hath  iflue  divers  daughters  and  B^a^V  I'df  1* 
dyeth,  the  eldeft  daughter  onely  ftiall  doe  homage  ibr  her  and  all  her  dc  bomagio  ^ 
fifter.i.     And  this  appeareth  alfo  by  the  ftatute  of  Hibemia.     Pri-  capiendo,  &  lib. 
fiogenita  tantHtmJaciet  homagium  domino  profe  et  omnibus  fororibus  ^  /''•  ^^*  ^• 
Juis.  And  the  reafon  is  there  rcndrcd  afterward,  Quia  omnes  forores  ^^^ij^'ij^^* 

Smt  Flcta,Ub.3. 
.   ..  ca|i.  16.  &  Iih,2, 

^a.  60.  &  lib.  5.  cap.  9.    F.  N.  B.  161.  150.  259.    SUnf.  praer.  23,  24.    (Poll.  164.  b. 

(1)  [Sec  Note  IP.]         *  (2)  [See  Note  ii, 
r'  *  •  O  4 


Lib.  2.    Cap.  1/         Of  Homage.  Seft. 

fcj  F.'N.B.  r62.  Juniquqfi  vniu  htres  de  und  kitrtditait.    [e]  Bat  if  the  coparceners 
Vid*  11  E.  3.     jQ  ^a^  cafe  Qoake  partition,  then  every  one  (hall  doc  homage,  be- 
IY?46 E. 3. 23.  ^^^"^'^  "^'^  ^^  *^  '^^^  tmafed  dherfa  hareditas.     [J]  And  fo  i^is  if 
i4  £.  3.  73.       ove  make  a  feofTment  in  fee  (which  is  a  partition  in  law  for  r^-      ,   -• 
Ifarlbridge         that  part)  the  feoffee  fl>al1  doe  homage,  for  every  tenant  in  1^7-  D.J 
?  v%  common  fhall  doe  feverall  fervices.    And  it  hath  been  adjiulged  [j] 

M  f  £  2^'  ^^  ^"^  bookes,  that  if  the  eldeil  coparcener  doe  homage  to  the  lor^ 
Arowie  179.  <^^  afterward  the  younger  filler  maketh  a  feoffment  in  fee  of  her 
(Uto.Abr.4i4.  part,  the  lord  fhali  have  homage  for  the  part  of  the  younger  Mer ; 
F.,N.  B,  1^5.)     for  that  which  was  vna  hctnditaSt  one  inheritanee  by  law,  by  the 

alienation,  which  is  her  ad,  ie/  (as  hath  beene  faid)  divided  and  be* 

come  in  groffe,  and  the  coparcenary  defeated, 
p]  7.  E.  4.  f7.       But  if  a  tenant  infeofl^  divers  men  in  fee  joyntly,  [Hi]  all  tbefo 
#B.  t4  U.4. 38.  jointenants  fhall  joyntly  doe  their  homage,  and  their  fealty  alfo. 
3lEf  3?'*'^*^    If^  ^^  homage  be  due  by  the  tenant,  and  he  maketh  a  feoffment  in 
mrd- 116.  ^^^9  the  feofior  /hall  not  doe  homage;  becaufe  albeit  he  is  fuppoied 

fi]  48  £.  3,  8.  to  be  tenant  in  fome  cafes,  quoftt  al  avawrie^  yet  the  feoffee  is  very 
15  £.  4. 13.  tenant,  and  homage  (hall  ever  be  done  by  the  very  tenant;  but  that 
6  £.  4  3.  ygjy  tenant  needeth  not  to  be  very  tenant  of  the  land,  and  therefore 

the  mefne  becaufe  he  is  very  tenant  to  the  lord  paramount  (though 

he  be  not  tenant  of  the  land)  (hall  doe  homage.    And  fo  it  is  of  the 

diffeifee,  and  of  tenant  in  taile,  after  a  feoflment  in  fee,  for  in  that 

cafe  the  donee  is  very  tenant  to  the  donor. 

If  a  tenant  tl^at  holdeth  by  homage  maketh  a  feoffment  in  fee  of 
r^l  29  £.  4. 22.  P^ty  [A]  that  feoffee  fliall  doe  homage,  and  fo  fhs^l  every  feof&e  of 

what  part  foever. 
[0  3  E.  2.  If  th^re  be  two  coparceners  or  jointenants  of  a  feignioiv,  if  the 

13  ir '4  ]^      tenant  doth  homage  and  fealty  to  one  of  them,  [/]  he  Ihall  be  ex- 
•  J3  R.  2.  tit.        cufed  againd  the  other. 

Avewrie89!  If  homage  be  parcell  of  a  tenure,  it  is  a  prefumption  that  the 

8  H.  3.  tit.  Pre-  tenure  is  by  knights  fervice,  unleffe  the  contrary  be  proved,  but  of 
fcripiioii38.        itfelfeit  maketh  not  knights  fervice.     And  yet  by  cuflome  the  heirs 
coram  IWe        ^  ^*""  ^^*'  holds  by  homage  onely  may  be  in  ward. 
Bot.  43.  .    More  (hal)  be  faid  of  homage  in  the  title  of  Homage  Ancef» 

(l>oiL73.  a.)     treU(i). 

(I)  [See  Note  12,] 


CUAP« 


Ly>.  s« 


Of  Fdaitie. 


Sc^Sh 


Chap.  2. 


Fealty* 


Se€t.  91. 


JPEJ  LTYideth  eft  qu6d  fidelitas 

^   en  JjOtin.  Et  quant  franktenant 

Jerrajealtieafonjeignior,  il  iiendra 

fa  maine  dexter  fur  un  livre,  et  dura 

ijfint :  Ceo  qyes  vom,  mou  feigniorf 

quejeo  a  vous  ferra  foyal  et  loyal, 

ttjoy  a  voHsportera  des  teuemeHts 

fuejeo  daime  a  tener  de  vous,  et  que 

loialmeni  a  vous ferra  lea  cujionies  et 

fsrvices  queux  faire  a  vom  doy^  as 

iermes  ajfigneSfJicome  moy  aide  J)ieu 

itfes  Saints;  et  bafefale  lievre.  Mes 

il  ne  gentdera  quant  il  fait  fealty^  ne 

ferra  tiel   hmnble   reverence  come 

avaat  {/2  dit  en  homage. 


■pEALTYis  Ibe  fame  that/de* 
^  /i/as  isin  Latine.  And  when  a 
freeholder  doth  fealty  to  his  lord^  b^ 
ihal  bold  his  right  iiaod  upon  a 
booke»  and  ihall  fay  thus :  Know  ye 
this,  my  lord^  that  L  (hall  be  faithful! 
and  true  unto  you,  aod  faith  tojou 
ibail  beare  for  the'  lands  whicb  I 
claime  to  hold  of  you,  and  that  I 
iball  lawfully  doe  to  you  the  cuf*. 
tomes  and  iervices  which  I  oughl 
to  do,  at  the  termes  afligned,  fo  help 
me  God  and  his  Saints ;  and  he  (haU 
kifle  the  book.  But  he  flial!  not 
kneele  when  he  maketh  his  fealty, 
nor  (l)all  make  fuch  humble  reve* 
rence  as  is  aibreiaid  in  homage* 


FEALTY  in  French  vsfeaulty^  and  is  [«]  derived  of  the  Lafm  M  Braft, 

origin.  SOID.    Mirror,  cap.  3.  de  ferement  &  de  fealt    Statut.  de  17  E.  2*  tit.vlioBia0c    ' 

**  Et  quant  franktenant!'    Every  freeholder  excfcpt  tenaut  in  p]  Braaom 
firankahnoigne  (hall  doe  fealty.     [6]  And  yet  fome  that  are  not  ^ib.  te.f<»l.eo.K. 
tenants  of  any  freehold  fliall  do  fealty,  as  a  tenant  for  years  fliall  do  pJjL^^l*?' 
feokie  (a).    BraBon  faith,  De  niitto  ienemento  quod  tcnetur  ad  term-  ^^  {^ 
num^Jit  homagiumjjit  tamen  inde^deliiatis/acrwnentum,  Uuletoa,fo.8% 

nil.  132. 

4£.3.3lw    9H.6.4Sb    IOH.6.13.    5  U.  5. 112.    9R4.1.    2lE.4hC9-    5  U.  7. 11. 


[68 


"  Que  a  vous  ferra  foial  et  kialy  ^c.  etfoy  a  vous  porterades  tene* 
taents  quejeo  claime  a  tener*  de  vouSj  et  que  loiaUnent  a  vous  ferra  les 
cujtomes  etfervkesy  SfC^ 

n       [c]  Fealtie  is  a  part  of  homage  <i),  for  all  the  words  of  [c]  Mirror. 
•  ^J  fealtie  are  comprehended  within  homage  (a),  and  therefore  cap.3.defer.2fc 
fealtie  is  incident  to  homage.  ?Ico'*8b.i 

''  Sicomemoyaide  Dieu,"  As  homage  is  the  more  honourable  fer- 
vice,  fo  fealtie  is  a  fervice  more  facred,  becaufe  he  is  fworne  there* 
unto.  And'the  reafon  wherefore  the  tenant  is  not  fworne  in  doing 
his  homage  to  his  lord  is,  for  that  no  fubje^  is  fworne  to  another 
fnbjed  to  become  his  man  of  life  and  member  but  to  the  king  onely, 
and  that  is  called  the  oath  of  allegeance,  or  homagium  ligeumXs). 
And  thofe  words  for  that  purpofe  are  omitted  out  of  fealtie,  which 
is  to  be  done  upon  oath.  And  Littleton  laid  wel  (when  a  freeholder  (r,Co,  CtWin'^ 

doth  eaie.) 


(2)  [See  Note  13.] 

t68.a.l 
(i)  [See  Note  1^.] 


(2)  [Sec  Note  ic.! 

(3)  £6ce  Note  16.] 


i.    Cap.  2-  Of  Fealtie.  Se€t.  92,  98,  94. 

in  Stat,  de  doth  fealtie);  [d]  for  the  fealtie  of  him  that  holdeth  in  villenaffe» 
ir  E. «.  dt.  difTereth  from  the  fealtie  of  the  freeholder.  For  the  villeine  hold* 
Ab^dfraent      ^S  ^"  right  hand  upon  the  booke  (hall  fay  thus  to  his  lord  :  Hear 

you,  my  Iprd  A.  that  I  A.  B,  from  this  day  forward  (hall  be  to  you 
true  and  faithful,  and  (hall  owe  you  fealtie  for  the  land  that  I  hold 
of  you  in  villenage,  and  (hall  be  ju(Hfied  by  you  in  bodie  and  goods,, 
fo  help  me  God,  &c.  as  by  the  aA(4)  appeareth. 

r 

Sea.  92. 

FT  ground  diverjitiey  adperenter  AND  there  is  ^reat  diverfitie  be-^ 

"*^  feajatis  de  fealtie  et  de  hom&f^e ;  "^  tweene  the  Going  of  fealty  and   , 

ear  hotnage  nepoit  ejlre  fait  forj que  of  homage;  for  homage  cannot  be 

alfeigfiior  pieme ;  mcs  lefenejchal  de  done  to  any  but  to  the  lord  himfelfe  ; 

court  de  fei^nivr,  ou  bailife,  puit  bu  t  the  fte  ward  of  the  lord's  court,  or 

prender  fealtie  pur  lefeignior.  bailife,  may  take  fealty  lor  the  lord. 

BriftoD.  lib.  2,  JDRACTON,  hb.  2.  fo.  80,  faith  thus:  Sciendum  efiy  qtihduonper 
311 1^4  ir  procuratores  nee  per  literas  fieri  poierit  homagium  ;fed  inproprid 

2  E.  3. 10!        pcrfondj  tdm  domini  qmm  tencntis^  capi  debet  etjieri, 
32  H.  6. 23.       9.  Co.  76, 

Vid.forthe  "  Mes  le  fenefchaly  ^c,  ou  bailifc  poet  prender f colt ic**    This  i* 

figi\ification  of    fo  evident,  as  it  needeth  no  explanation, 

St nefchal  and 

Pailifc,  Sea.  78j  79.  «48.  k,  379. 

Sed.  93. 

TTEMj  tenant  a  terme  de  viefer^  ALSO,  tenant  for  termc  of  liffe 
"^  rafealtiCf  et  uncore  il  neferra  "^  (hall  doe  fealtie^  and  yet  he 
homage.  Et  divers  autres  diverfities  Ihall  not  doe  homage.  And  divers 
yfotU  pereiUer  homage  et  fealtie,         other  diverfities  there  be  betweene 

homage  and  fealty. 

9.  Co.  76  ^  I  ^HE  tenant  muft  doe  fealtie  in  perfon  ;  becaufe  he  muft  be 

X     iwome  unto  it,  and  no  man  can  fweare  by  the  common  law 
by  attorney  or  prodlor(5)w 

Se6l.  94. 

TTE  Mf  homepoit  veier  15  E.  3.  A  LSO,  a  man  may  fee  in  15  jB.  3. 

•^   coment  home  et  fa  feme  Jieront  "^  how  a  man  and  his  wife  (hall 

homage  et  fealtie  en  common  bankcy  doe  homage  and  fealty  in  the  com- 

quele  eft  ejhript  devant  en  tenured^  mon  place,  which  is  written  before 

homage,  in  the  tenure  of  homage. 

Plusferra  dit  de  fealtie  en  le  tenure  More  fliall  be  faid  at  fealtie  in  the 

en  tenure 

(4)  Seethe  note  on  this  fuppoied  (5)  [Sec  Note  17.! 

fUtutc  in  67.  b.  ante* 


Lib.  3.   :  OfFealtie?  Sea.  94. 

enfocagej  etenle  tenure  enftankaU  tenure  in  focage,  and  in  frankeal* 
moigne,  et  en  k  tem/^e  per  homage  moigne,  and  in  the  tenure  by  ho- 
aunce^eL '  mage  auncefirell. 

THIS  Is  evident,  and  appeareth  before ;  and  if  lords  knew  what 
benefit  tbey  may  reape  by  receiving  of  homage  and  fealty, 
they  would  not  negledi  them ;  [e]  for  "by  the  receiving  of  either  of  Te]  4.  Co.  8. 
them,  it  is  a  fnliicient  feifm  of  all  manner  of  fervice*,  as  by  the  «9.  Co.B6vir§  ^ 
words  [/]  of  either  of  them  appeareth  (6).     Now  if  it  be  demanded  r^^i'v^^^Af" 
r/^ft  K  1  ^^^^  difference  is  betweene  the  oath  of  fealtie,  when  it  is  \[^  ^^'^  ^3^ 
1^0  o»  D.J  '^D^  iQ  (|}£  j^iiig  jQ  refpe£tof  a  tenure,  and  the  oath  which  iss. 
everie  fubjed  ought  to  take  in  refped  of  his  allegeance,  LiHUtan 
here  fetteth  downe  the  oath  of  fealtie.     Now  the  [g]  oath  of  alle-  ji]  Brit  ^.  39. 
geance  is  thus,  You  (hall  fweare,  &c.  (1)  Then  it  may  be  demanded,  Calyin'j  cafe. 
M^here  and  when  is  this  oath  to  be  taken  ?  And  it  is  anfwered,  that  ^^  h  7  ik 
whofoever  is  above  the  age  of  twelve  yeares,  is  to  be  fworne  in  the 
toume,  unlelTehe  be  within  fome  leet,  and  then  in  the  leet(2) :  and  Lambert  135. 
I  reade  amongil  the  lawes  of  Saint  Edward  (3),  Qubd  hone  legem 
woenit  Artkurus,  qui  quondam  fait  inclitiffimus  rex  Britannorumj  et 
ita  confotidavit  et  confcederaroit  regnttm  Britannia!  unvoerjum  femper 
in  fntiftff.     Hujw  legts  authointate  expulit  Artkurus  freedidhu  Sara- 
cenos  et  inimiooi  d  regno.     Lex  enim  ifia  diu  fopitafait  etfepultOf 
donee  Eadgarus  rex  Angtomm  excitavity  ct  erexit  in  iucem,  et  illam 
,  per  totwH  regnum  of^fervari  prcecepit.    Which  law  in  fome  manner  is 
obferved  at  this  day  (4).    But  to  return  to  Littleton  (5). 

(6)  Vid.  ibat  feifiu  rffudty  dotb  n§t  iftop  allegiance  is  regttlated  b^  modern  ftatntqu 

the  itmrn^Jrvm  tnvuerfaq^  ibefiifin  of  other  fee  Cora.  Pig.  tit.  AU^uaugy  and  BumT ' 

firwiSy  Ai  £.  3.  25.  50.      John  Liiburm's  Juft.  tit.  Oaths, 

KoTe.  Hal.  MSS.«^See  further  as  to  the  (3)  As  totbelaws.oFKdward  theCon- 
advantages  accruing  froni^the  receiving  of  feifor,  the  authenticity' of  thofe-in  print  it 
homage  and  fealty,  ante  67.  b.  and  poft.  controverted  by  the  iamous  Dr.  Kckes. 
92.  a*  and  b.  and  note  3.  in  68«  b.  See  Hick.   Theiaur.   Ling;.   Septentrion. 

DiiTert,  Epift.  95. 

{68.  b.]  (4)  [Sec  Note  19.] 

(i)  [See  Note  18.3  (5)  [See  Note  20.] 

(2}  Hnw  the  taking  ef  the  oathi  of 


C»AP^ 


lib.  t.   Cap.  3.          Of  Efcuage.  Sed.  95. 

Chap.  3.                    Efcuage.  Sedl.  95..  (6), 

IPSCUAGE  i/l  appell  en  Latine  r^SCUAGE  is  called  io  Latinc 

"^  ScuiSLgium,  c'dlajcavoiry  Servi-  "*^  Scuiagium,  that  is,  fervice  of 

tiom  fcuti;  et  tief  tenant,  qui  tient  the  ihield;  and  that  tenant,  which 

fa  terre  per  efcuage,  tient  per  fervice  hoidetb  his  land  by  efcuage,  holdeth 

d^  cht^sker,  Et  auxy  U  eji  commune"  by  knighte  fervioe.    And  aifo  it  is 

ment  dit,  que  afcurLtient  per  unfee  cominonly  faid,  that  i&me  hold  by 

de  fervice  ae  chtvakr,  et  afcun  perk  the  fervice  of  one  knight's  fee,  and 

moity  (Pun  fee  defirvice  de  chivaler,  fome  by  the  halfe  of  a  knightiB  fee. 

4[«.    Et  il  eji  dity  que  quant  le  rmy  And  it  is  fayd,  that  when  the  king 

face  voyage  royai  en  Efcoce pur  fttO'  makes  a  voyage  royall  into  Scot- 

duer  ies  Scotes,  dmujiies  tV,  qxte  tient  land  to  fubdue  the  bcots,  then  he^ 

.  per  UR  fee  de  fehite  de  chivatefj  which  holdeth  by  the  fervice  of  one 

covient  ejlre  ore  te  roy  pur  40  jours,  knight's  fee,  ought  to  be  with  the 

bien  et  covenablement  array  pur  le  king  fortie  dayes,  well  and  conve- 

guerre.    Et  celuy,  que  tient  j'a  terre  nienily  arrayed  for  the  war.    And 

per  le  moitie  d'ufM  fee  de  chivaler,  he^  which  holdeth  his  land  by  die 

covient  ejle  ov^  le  roy  piw  2^  jours ;  moitie  of  a  knight's  fee  ought  to  be 

et  il -que  tient  fon  terre  per  le  quart  with  tl>e  kins  twentie  dayes;  and 

part  d'unfee  de  chivaler,  covient  efie  he  which  holdeth  his  land  by  the 

ove  le  roy  pur  lo jours \  et  iJfifU  que  fourth  part  of  a  knight's  fee,  ought 

pluis,pluis,  et  que  miens,  miens.  to  be  with  the  king  ten  dayes ;  and 

fo  he  that  hath  more,  niore,  and  be 

•      '  •  '                         ♦  thai  hath  lelfe,  leffe. 


[ol  Mir.  <a.l.  "  VSCUAOEi"  [a]  in  Latine  Scuiagium,  (ideftXfirtttiu^nfci/H, 

™^        .  fervice  of  the  ihield.    Hereby  it  appearcth  that  right  inter- 

€yck«m  cap.  ^  prBtations  and  etymologies  are  neceflary :  for,  ad  reSi^  doctndum 

Qaid'fit  Tcutt-  oportet  primiim  inquire  re  nomina,  quia  rerum  cognifio  dnominibus 

gium.  rerum  dependit^ 

(F.  N.  B.  as.  J  • 

iml^n^isi  Nomina  fi  nefcis,  perit  eognitio  renm.  (P^ft.  86.  b. 

Poft.  87.  a.  '  *'\ 

106.  b.)  And  herewith  agreeth  that  which  is  faid,  Primb  excutienda  ejt 

verbi  vis,  nefermonis  vifw  ohjtruetur  oratio,Jive  lex  Jine  argument i^\ 
Scutttm  in  French  is  Efcue,  and  thereof  commeth  the  Ejcuer,  (i.) 

i|&]  Bi»a.  li.  2.  Scuti/'er,  which  we  ufually  call  Armiger,    [b]  Of  this  Bradon  faith, 
T\  ^^1  ?     14    Itemfcutagium  dicitur,  qubd  talis  prcejatio  pertinet  adfcutum,  q\$od 
Ockani  oil  fijpr.  ^ff^^ffitur  od  fervUium  militare.    And  Fltta  faith,  Sunt  qucedam/er- 
27.  Aff.  5«.         vitiajhrinfeca,  ct  did  pojimt  regalia,  quce  adfcutum  prce-    ^p^j^  ^^  |,  j 
31.  Aff.  38.        jiantur,  et  ifide  habemus  fcutagium,  et  ratiqne  fcuti  pre 

JeodomUitari  reputantur:  and  Ockham  faith,  Hcec  itaque  fumma, 
quia  nomine /cutorumfolvitur,fcutagium  nuncupatur  (7). 

[c]  Mirr.  ca.  1. '      [c]  **  Et  tiel  tenant  que  tient  fon  terre  per  ^efcuage,  tient  per  1  r^        -i 
ic6t.  3.  fervice  de  chivaler.''   [d]  For  as  fealty  is  incident  to  homage,  I-  9*      •* 

[a]2E.3. 8.b.        •  fo 

19£.  3. 
Avownr  294.     26  H.  8^1.  a.     20  £.  3.  Per  qns  ferric.  11.     43  E.  3.  22.     F.  N.  B.  85«  84, 


jivowrT 
(4.  loft. 


192.) 


(6)   Mr.  Madox  in  his  Baron.  Angl.  ante,  and  the  note  at  the  end  of  tl^v 

227.  animadverts  upon  this  Se£^ion   of  Chapter  of  Efcuage,  poll*  74.  b, 
Ubtletdn.^  as  to  whicii  fee  note  :&,  of  64.  a.       (7)  [See  Nott  21 .] 
6                                 • 
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fo  hoip9«ge  and  knights  fervice  be  iDci<}ent  W  eficqagc,  wi  by  tbe 
grant  of  fervkes  efcuage  paifctb  with  t^e  rdl*  Every  tenure  by 
eiiPuage  i$  «^  teDure  by  knights  fervice ;  but  every  tenant  that  holdieth  (Poit  89.  b.) 
by  knights  feryice,  holdeth  not  by  efeuage,  as  (halL  be  Dud  here- 
after (i).  But  note  here  the  wifedome  of  antiquity,  [c]  MawU  enim  [<]  Lib.  rob. 
frincepB  dom^/Hcas  qu^Jliprnditunos  btllids  appojiere  cqfibuSy  that  is, 
to  be  ferved  in  his  warres  by  his  owne  fubjeds,  rathei;  then  by  fiipe^- 
diaiy  forainers. 

"  l/nfee  de  fervice  de  ehivaler!*    [/]  There  is  great  diverfity  [/]  9  Co.  ifS. 
9ti  opinions  concerning  the  contents  of  a  knight's  fee,  tbat  is,  how  ^  Lowers  cAfe, 
much  land  goetb  to  the  livelyhood  of  a  knights    For  fome  fay 
that  a  knight's  fee  confifteth  of  eight  hides,  and  every  hide  con- 
taineth  an  hundred -acres,  and  £6  a  knight's  fee  (hould  containe  8oo 
acres.     Others  foy,   that  a  knight's  fee  containeth  6So  acres. 
Others  fay,  thai  an  oxgange  of  land  containeth  15  acres,  and  eight 
oxgaikgs  BDuake  a  plowiand ;  by  which  account  a  plowland  containes 
120  acres;  and  that  virgaia  terrct^  or  a  yardland,  containeth  20 
acres.  But  I  hold,  that  a  knight's  fee,  an  hide  or  plowland,  a  yard- 
land  or  oxgange  of  land,  doe  not  containe  any  certaine  number  of 
acres  (q);  but  a  knight's  fee  is  properly  to  be  eileemed  according  Vide  7.  Co.  53, 
to  the  qualitie,  and  not  according  to  the  quantity  of  the  land,  that  is  34.Nevtrscafe. 
to  fay,  by  the  value,  and  not  by  the  content  (3),    And  therefore  it  is  (S**^  ^*^*) 
very  true,  which  mailer  Camden  in  his  Britannia^  page  136.  feith, 
viz,  Subfequenti  mtiUc  ex  cenfn  ut  coUigiturfa&iJ'uerunt  equites^  SfC» 
And  antiquity  thought,  that  twenty  pound  land  was  fufficient  to 
mainlaiBe  the  degree  of  a  knight,  as  appeareth  in  the  ancient  treatife 
de  modo  tenendi  parliamentum  (4)  tempore  regis  Edw.^lH  regis  Ethel-- 
dredi;  where  it  appeareth  that  comitatus  (to  wit),  an  earledome, 
confiat  ex  viginti  feodis  uniusmUitis,  quolihetfeodo  computato  ad  vigititi 
Ubratas;  baronia  cmjtat  ex  i^,  feodis j  et  ^,  parte  uniusfeodimilitis 
{^)/ecundum  computationem  prctdifiam ;  unum  feodum  militis  confiat 
ex  terris  ad  valentiam  10  L     Which  antiquitie  I  cite,  for  that  it 
concurreth  with  the  a^  of  parliament  anno  1  £.  2.  de  militibus 
(6) ;  by  whiph  ad  Cenfus  miUtaris  the  (late  of  a  knight  is  meafured 
by  the  value  of  xx  pound  per  annum,  and  not  by  any  certaine  content 
of  acres;  and  with  this  agreeth  the  ilatute  of  U  ,  1.  cap.  35.  and 
F.  N,  B,  fol.  8(2.  where  twenty  pound  of  land  in  focage  is  put  in 
equipage  of  a  knight's  fee ;  and  this  is  the  mod  reafonable  eftimate, 
for  one  acre  may  be  better  than  many  others,  fo  as  he  which  hatli  680 
or  800  acres  of  fome  barren  land,  had  not  according  to  the  ancient 
account  a  fufficient  revenue  to  maintaine  the  degree  of  a  knight,  and 
he  which  had  a  lefl'e  number  of  acres  of  fome  land  of  the  value  of  (%  Ro.  Abr. 
XX  pound  per  annum j  had  a  fufficient  livelihood  in  tfaofe  daies  for  the  615,  5i6. 
maintenance  of  a  knight  (7).    So  antiquity  thought  that  400  markes  ^*  ^-  ^*  ^*-  <^') 
of  Ijind  per  annum^  was  a  competent  livelihood  for  a  baron,  and 

400 

(1)  See  as  to  this  pod.  82.  b.  barony  is  controverted  by  mr.  Selden-,  and 

(2)  f  See  Note  22«]  he  cites  inilances  of  earldoms  and  baronies 

(3)  Mr.  Selden  infifts,  that  a  knigbt^s  with  a  lefs  as  well  as  with  a  greater  num-* 
fee  was  eiUmable  neither  by  the  value  nor  her  than  lord  Coke  mentions.  Seld.  Tit. 
the  quantity  of  the  land,  but  by  the  (cr-  Hon.  2d  ed,  part  2.  c.  5.  f.  26* 

vices  or  number  of  knight«referved.  Seld.  (6)  Lord  Coke   in  another  place  ob- 

Tit.  Hon.  2d  ed.  porL  2.  c«  5.  f.  26.  ferves,  that  the  \E,2.d£  militibus^  thoush 

(4)  See  a  note  on  this  treatife  poll,  called  a  ftatute>  was  only  a  writ  granted  by 
69.  D.  the  king  in  time  of  parliament,  and  there- 

(})  This  notion  Of  there  being  a  certain    fore  entered  of  record.    2.  Inft.  593. 
Jiumber  ot  knights  fees  in  an  earldom  and        (7)  [See  Note  23] 
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400  pound  per  amtam  adjk^tnendum  namen  et  onm  of  an  earle,  and 
of  late  time  800  markes  per  annum  of  a  marquefle,  and  800  pound 
per  annvm  of  a  duke ;  fo  that  their  yearly  revenue  was  eftimated  by 
the  value  and  not  by  the  content.  And  one  plowland,  cmytcaia  ter* 
rety  or  a  hide  of  land,  hida  terrct,  (which  is  ail  one)  b  not  of  any 
certain  content,  but  as  much  as  a  plow  can  by  courfe  of  hufbandry 
plough  in  a  yeare.  And  therewith  agreeth  Lombard  verbo  Hide. 
And  a  plowland  may  containe  a  meifuage,  wood,  meadow^  and.  pas- 
ture, becaufe  that  by  them  the  plowmen  and  the  cattell  belonging  to 
the  plow  are  maintained.  Vide  Temps  E.  1 .  tit.  Briefe  860. 4  £.  3. 47. 
PL  Com.  in  HiU.  and  Grange's  cafe,  fol.  168.  Vide  6  E.  3.  fol.  4a. 
and  39  H.  6.  8.  a.  And  the  venerable  Beda  calleth  a  plowland 
familiamy  a  family ;  becaufe  it  containeth  necefiary  things  for  the 
-maintenance  of  a  family.  And  Prifot  well  faith  in  35  H,  6.  fol.  2f  • 
that  a  plo%v  may  till  more  land  in  a  yeare  in  one  country  than  in 
another ;  and  therefore  it  (lands  with  reafon,  that  a  plowland  fiiould 
be  leife  in  one  place  than  in  another.  41  £.3.  tit.  Fine  40.  and 
13  £1  3.  Fine  67.  A  fine  fhall  not  be  received  de  und  virgatd  terror 
for  the  uncertainty,  vide  39  H,  6.  8.  But  an  acre  of  land  is  cer^ 
taine  by  the  flatute  de  terris  menjurandis.  Note  alfo  (reader)  that 
every  plowland  of  ancient  time  wast)f  the  yearly  value  of  five  no- 
,  bles  per  annumy  and  this  was  the  living  of  a  plowman  or  yeoman  ; 
and  ex  duodecim  carucatis  con/iabat  unum  feodum  miUtiSf  which  ' 
amounts  to  20  pound  per  annum.  And  this  you  may  fee  Tertnino 
Pafck,  anno  3  £.  1.  coram  Rngero  de  Seyton  et  fociis  JtdsjtfiiHariis 
t^md  JVefim,  Ebor.  Ro,  10.  Radolpkus  de  Normanville  petens  r^  -,  _ 
inbrevi  de  medio  qucritur  contra  Ltictom  de  Kyme^  quodeitm  L^9"  >^«J 
ipfa  teneat  de  ipfo  duas  care&atas  terrce  in  Coningfion  per  hhmagium 
ei  fervitivm  miHtarCy  unde  duodecim  carucatce  terra  faciunt  unum 
feodum  militis  pro  omni  ferritio,  ipfa  dijlrinxit  ipfum  adfadendam 
fe&am  ad  curiam  fuam  de  Thorneton  in  Craven,  S^-c,  (1) 
(Poft.  76.  a.  ^^^  i^  is  to  be  obferved,  that  the  reliefe  of  a  knight  and  all  above 

•3.  b.)    '  him  which  be  noble,  is  the  fourth  part  of  their  yearly  revenue,  as  of 

a  knight  five  pound,  which  is  the  fourth  part  of  20  pound.  So  una 
baronia  conjlat  ex  i^feodis  militmn  ei  de  3.  parte  uniusfeodtmiUtiSj 
which  amount  to  400  markes,  and  therefore  his  reliefe  is  the  fourth 
part  of  this,  viz.  100  markes :  and  an  earledome  confids  of  twenty 
knights  fees,  which  amount  to  400  pound  (as  before  it  appeareth 
.  by  the  faid  ancient  record  de  modo  tenendi  parliamentum,  ^c)  (2), 
and  therefore  his  reliefe  is  100  pound.  And  this  alfo  appeareth  by 
the  (latute  of  Magna  Chart  a,  cap.  2.  and  by  the  equity  of  this  fla- 
tute, infomuch  as  a  niarquifdome,  which  confifls  of  the  revenue  of 
two  baronies,  which  amount  to  800  markes,  (hall  pay  according  to 
that  jud  proportion  for  his  reliefe  IZ00  markes ;  and  becaufe  a  duke- 
dome  confiils  of  the  revenues  of  two  earledomes,  viz.  800  pound  per 
annttm,  a  duke  fhall  pay  <zoo  for  a  reliefe,  which  is  alfo  the  fourth 
part  of  his  revenue;  and  with  this  agree  the  records  of  the  Ex- 
chequer. 

Note  (reader)  at  the  time  of  the  making  of  the  flatute  of  Magna 
Charta,  9  H.  3.  there  was  not  any  duke,  marquelle,  or  vicount  in 
Englandy  and  therefore  the  flatute  could  not  make  mention  of  them, 
and  Edward  the  eldeil  fonne  of  king  £.  3.  called  the  Black  Prince, 
was  the  firfl  duke  in  England  after  the  Conquefl,  and  Robert  earle  of 
Oxford  in  the  reigne  of  R.  2.  was  the  firft  Jiiarquefle.  Sic  enim  inter 

ordinc9 

(1)  [Sec  Note  24.]  (2)  [See  Note  25.] 
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oriines  JngUm  in  fad  Britmnid  ttfiaitur  Camden  vbifapra.  Et  titu- 
lu9  Marchionii/eriits  ad  nos  devenit,  nee  ante  R.  2.  tempora  aiiquam 
deiaius;  iiie  enim  Rbbertum  Vcre  Oxonict  comitan  dcliciasfaasprimvm 
Marokiwiem  Dublinta  defignavit,  merumque  trot  honoris  nomen.  Iletc 
tile.  And  before  the  reigne  of  ff.  6.  there  was  not  any  vifcount. 
Sic  enim  idem  author  ubifapra  afferit.  Fojl  comiies  vicecofnitcs  ordinc 
Jequuniur.  Vifcounts  nos  vocamus.  Hwc  zetus  officii  fed  nova  digni* 
tatis  appcUatiOf  et  H,  6.  tempore  ad  nos  primum  audita,  liotc  iiie.  Et 
dontinus  dt  Bella  Monte  was  the  firO  yifcount  created  by  king  H.  6. 
Vide  Cajfianeum  in  glorid  mundi  parte  4.  conjid.  55.  that  this  dignity 
of  a  vifcount  is  of  great  antiquity  in  other  realmes. 

BraQon^  lib.  2.  36,  Itemfantqtuedamfervitia^  qua  dicunturforin^  7  H.  4.  9. 
feca^  qtuimvisfant  incartd  dejcqjfatnentis  exprejfa  et  nominata^  et  quct  31-  AIT.  SO. 
ideo  did  poffunt  forinfecay  quia  pertinent  ad  dtmiinum  regem,  et  non  *^-  -J^-  ^^* 
ad  dominum  capitalcm,  niji  ciim  in  proprid  perfond  profedusfuerit  in  0  e  3  r'A. 
Jercitio,  vel  nifi  cUm  pjojervitiofaoj'atisftccrit  domino  regi,  ^c.        7  jj*  g*  29. 

11  h.  4,  7. 

"  Voyage  royaV    A  voyage  royall  is  n«)t  onely,  when  the  king  F-  N.  B.  $8.  b, 
faimfeKe  goeth  to  war  re,  as  Littleton  here  faith,  but  alio  when  his  ^JP\^\f. 
Hetftenant'or  deputy  of  his  lieutenant  goeth.  And  what  ihall  be  faid  gQ  |*j  ^   J'  j,^ 
a  voyage  royall  (hall  be  adjudged  in  this  cafe  by  the  judges  of  the  39  h!  6.  38. ' 
common  law  as  an  incident  to  efcuage,  and  not  by  the  condable  6,  R.  s.  Pro- 
and  marAiall,  or  any  other  :  etjic  deJtmiiUms.    .  tcttion  46. 

There  is  alfo  another  kind  of  voyage  royall,  viz.  when  one  goeth  i   ^  ?'-- 
with  the  king's  daughter  beyond  fea  to  be  maried,  &c.  for  fuch  a  17  h!  6. 
voyage  is  for  the  good  of  the  whole  realme  (for  more  profit  for  the  Protect.  56. 
realme  cannot  be  then  to  make  alliance  with  another  nation) ;  but  7  £.  4.  27. 
of  this  voyage  royall  Littleton  fpeaketh  not  here,  but  onely  of  the  V^^'^\l' 
voys^ge  royall  to  warre ;  fo  as  there  is  a  voyage  royall  of  warre,  and  /  j.  ^  ^  g^  ^ 
A  voyage  royall  of  peace  and^amity.    And  it  is  to  be  obferN-ed,  that  2.  Ro.  Ab. 506.) 
he  that  holdeth  by  caille  gard  or  cornage  holdeth  by  knights  fer- 
vice,  and  yet  he  (hall  pay  no  efcuage,  becaufe  he  holdeth  not  to  goe 
with  the  king  to  warre  (3). 

''  En  E/coce,"  In  Scotiam.    This  is  put  but  for  an  example,  for  Lib.  Rub.  m 
if  the  tenure  be  to  goe  in  Walliam,  Hiberniofn,  Vafconiam^  Pifta-  Scacc.  47, 48. 
riflw?,  SfC.  it  is  all  one.     See  an  ancient  record,  Rot.  dejinihus  Ter^  ^  ^'  ?• . 
mino  Mick.  1 1  £.  2.  Sir  Rich.  Rocicejley  knight  did  hqld  lands  at  g  }^  *<», 
Scaton  by  ferjeanty  to  be  Vantrarius  rcgisj  that  is,  to  be  the  king's  ProtcSion  46. 
fore- foot-man  when  the  king  went  into  Ga/coigne^  donee  pervfusjuit  6  H.  3. 
pari  fait  arum  pretii  ^d.  that  is,  untill  he  had  worne  out  a  paire  of  ^^i"!!^  ^if'  - 
flioes  of  tne  price  of  foure  pence.     And  this  fervice  being  admitted  g  jj  3*^'^.  ^^ 
to  be  performed  when  the  king  went  to  Gafaoigne  to  make  warre,  is  8  H.  3.  & 
knights  fervice.  Patent.  9  H.  3. 

roulti  folverunt 

**  11  que  tient  per  unfee  defarvice  de  chiiaicr,  covtcnt  ejle  ove  ie  ^cutagium  pro 

•  V      n    *    ^i.-     •      *      1  J     rv       J      r        «  *  ^1     ^    exercit.  m  AVal- 

roy  ;>2/r  4070Mr5.       But  this  is  to  be  under  flood  «»f  a  tenant  tliat  jj^^  memb.  30. 

liokleth  of  the  king  immediately;  for  every  man  is  bound  by  his  &  ailte  Ciaul. 

tenure  to  defend  his  lord,  and  both  lie  and  his  lord  the  king  and  his  6  li.  3. 

country;  and  therefore  if  the  lord  goeth  not,  his  tenant  is  excufed.  'u^™^'  3- 

But  yet  if  the  tenant  peravaile  goeth  with  the  king,  it  excufeth  all 

the  n^efnes. 

And 

(3)  [See  Note  26.) 
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Magna  Charu»  And  it  is  to  b«  obferved»  that  for  every  pound  of  the  aiicifiit 
cap.  37.  value  of  a  knighfs  fee  accouoting  twenty  pound  land>  the  tenaat 

^**'*60****  muft  goe  with  the  king  two  dayes,  which  commedi  juft  to  40  dayea 

^^*     "  for  a  whole  knight's  fee.    By  the  ftatute  of  Magna  Charta  it  is  pro- 

vided, XhdXfcutagium  de  cater'  capiaturjkut  capi  a»{/tteiii  temfom 
Hen.  regU  avi  nqfiri^ 

Sqd-  96.  [70.  a.] 

71/fES  it  appiert  per  les  phes  et  TQ  UT  it  appeareth  by  the  pleas  and 

^^  arguments  faits  en  nn  bon  piee  arguments  made  in  a  plea  upon 

fur  briefe  de  detinue  de  nn  efcript  ob-  a  writ  of  detinue  of  a  writing  oblin^ 

ligatorie  port  per  un  H.  Gray,  Tr.  torie  brought  by  one  H.  Gray ^ir, 

7  E.  3.  que  ne  befoigne  a  celuy  que  7  £.  3.  that  it  is  not  needfiill  for  bim 

tient  per  efcua^e^  de  aler  ore  le  roy  wbrclj  holdeth  by  efcuage^  to  goe*  , 

hty  mefmey  sit  voile  trover  un  outer  himfelfe  witli  the  king,  if  he  wiH 

perfon  able  pur  luy  convenablement  iinde  another  able  perfon  for  bim 

array  pur  lesuerre  de  aler  ovele  roy.  conveniently  arrayed  for  the  warre 

Et  ceo  fembie  ejire  bon  reafon.    Car  to  goe   with  the  king.    And  this 

poit  e/ire^  que  c^eluy  que  tient  per  tieh  feemeth  to  be  good  reafbn.    For  it 

Jervices  ejt  langui/hauty  ij/tnt  que  il  may  be,  that  he  which  holdeth  by 

ne  poit  aler  ne  ckivaucher.    Et  auxy  fuch  fervices  is  languiQiing,  fo  as  he 

tfTi  abbe  ou  a f iter  home  de  religion,  ou  can  neither  go  nor  ride.    And  alf6 

Jemejole,  que  tient  per  tielsjeirices,  an  abbot  or  other  man  of  religion, 

ne  doit  en  tiel  cas  aler  en  proper  per-  or  a  feme  fole,  which  hold  by  fuch 

Jon.  Etfir  VV".  Herle,  adonque  chief e  fervices,  ought  not  in  fuch  cafe  to 

jujlice  de  common  banky4iifoit  en  tiel  goe  in  proper  perfon.    And  fir  fTiY- 

pleef  que  efcuage  lUiferra  ^raunt  mes  tiam  llerle,  then  chiefe  juftice  of 

lou  le  roy  atajl  luy  mefme  en  fan  thecommon  place,  faid  in' this  plea, 

proper  perfon.    Et  fui/i  demurre  en  that  efcuage  (nail  not  be  grantea  bnt 

judgement  en  mefne  le  pice,  le  quels  where  the  king  goes  himfelfe  iq  his 

les  xL  jours  ferront  accompts  dele  proper  perfon.  And  it  was  demurred 

primer  jour  del  mujter  de  hojl  /^  roy  in  judgment  in  the  fame  plea,  whe- 

f ait  per  les  commons  et  per  comma n-  ther   the  40  dayes  fhould    be  ac- 

dement  le  roy,  ou  de  la  jour  que  le  counted  from  tlje  firft  day  of  the 

roy  primes  entra  en  Ffcoce.    Ideo  mutter  of  tlie  king's  hoft  made  by 

quasre  de  hoc.  (1)  the   commons   and   by   the   com- 

mandement  of  the  king,  or  from  the 
day  that  the  king  firll  entred  into 
Scotland.  Therefore  enquire  of  this. 

Tr.  7  E.  3.  'PR.  7  E.  3.  &c.  This  is  the  firft  booke  at  large  that  our  author 
JoL  29.  has  cited.    And  it  is  to  be  obferved,  that  this  point  is  not  de- 

(9.  Co.  130.  bated  in  the  faid  booke,  but  ouely  is  there  admitted,  and  yet  is 
t.  Ro.  Ab.509.)  good  authorit}^  in  law;  for  our  author  faith,  that  it  appeareth  by  this 

booke.   Now  both  by  Littleton  himfelfe,  and  by  the  booke  of  7  E,  3. 

it  is  apparant,  that  albeit  the  tenure  is,  that  he  which  holdeth  by  a 

whok 

(I)  Mr.  Madox  obfcrves,  that  fir  Wil-    to  the  war  in  perfon,  is  fallaciontt    Mad. 
ILim  Herle's  pofttion,  that  efcuage  (hould    Baron.  Angl.  226. 
nut  be  granted  but  where  the  kiug  goes  « 
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wfioje  knights  fee  ought  to  be  with  the  king,  See.  to  do  a  corporall 
jfervice,  yet  he  may  fijade  ^aoother  able  m«^  to  do  it  for  him. . 
"  By  the  lUtute  of  j)iagna  Charta^  cap.  ,%o,  it  is  provided,  that  no  (4.  Co.  88)» 
knight,  that  hi)ldetii  by  caitle-gard,  /hall  Ue  didreyned  to  give  mor 
ney  for  the  keeping  of  the  caftle :  6»  ipft  earn  Jacere  volperti  in  pro- 
prti  perfiMdfuA^  vel  per  alium  probum  honrinem  facifty  Ji  ipfe  earn 
J'acere  nan  pojjit  propfer  ratwnabikm  cavf'am. 

Some  have  thought,  that  he  that  balds  by  efcuage  is  taken  by 
the  equity  of  this  ftatute,   that  fpeaketh  onely  of  caftie-gard.     But  (6.  Co.  eo.) 
it  is  holden,  that  this  flatute  is  but  an  affirraance  of  the  common 
law.     For  where  that  a6l  faith,  (propter  rationabiiem  cattfamj  that 
reafonable  caufe  is  referred  to  the  tenant's  own  difcretion   and 
cboyce,  and  the  caufe  is  not  mate ri all  or  ilVuable  no  more  then  in 
the  cafe  that  Littleton  here  putteth,  as  hereafter  appeareth.     And 
I  would  advife  our  ftudent,  that  when  he  ihall  be  enabled  and  armed 
to  fet  upon  the  yeare  bookes,  or  reports  of  law,  that  he  be  fumiflied 
with  all  the  whole  courfe  of  the  law,  that  when  he  heareth  a  cafe 
vouched  and  applyed  either  in  WeJimmJler-haUy  (where  it  is  necef- 
fary  for  him  to  be  a  diligent  hearer,  and  obferver  of  cafes  of  law) 
or  at  readings  or  other  exercifes  of  learning,  he  may  finde  out  and 
f'ro  h  1  ^^^^  ^^  ^^^  ^^  vouched;  for  that  will  both  faften  it  in  his 
L/'^'    'J  memory,  and  be  to  him  as  good  as  an  expofition  of  Ihat 
cafe.     But  that  mail  not  hinder  his  timely  and  orderly  reading, 
which  (all  excufes  fet«iipart)  he  muft  bind  himfelfe  unio ;  for  there 
be  two  things  to  be  avoyded  by  him,  as  enemies  to  learning,  prw- 
fpfiera^  leBioy  and  prapropcra  praxis.     But  let  us  now  heaie  what 
Qur  author  will  fay. 

**  Et  ceo  femble  hone  reafon,  Sf-c/*  Here  Littleton  flieweth  three 
reafons  wherefore  the  tenant  ihould  not  be  conlirained  to  doe  bis 
fervice  in  perfon. 

Firtl,  it  may  be  the  tenant  is  ficke,  fo  as  he  is  neither  able  to 
goe  nor  ride.  And  ever  fuch  conilru^ion  muft  be  made  in-  matters 
concerning  the  defence  of  the  realme,  or  commop  good,  as  the  fame 
may  be  effcded  and  performed.  1  o  the  former  difiabiiity  may  be 
Added  where  a  corporation  aggregate  of  fl^any ,  ^  deane>  and  chap* 
ter,  maior  and  commonnlty,  &c«  or  an  infant  being  a  purchafer, 
for  thefe  alfo  mufi  finde  an  able  man.  But  it  may  be  objedcd,  that 
in  thefe  particular  cafes  the  tenant  might  finde  a  iuan,  but  not  when 
he  himfelfe  is  able  \yithout  all  excuie  or  iukpedinsent  To  thiS'  it 
is  anfwered,  that  Sapiens  incipit  dfine.  And  the  end  of.this  fei^vtce 
is  for  defence  of  the  realme,  and  fo  it  be  done  by  an  able  and  fuf* 
ficient  man,  the  end  is  effeded. 

Secondly,  feeing  there  are  fo  many  juft  excufes  of  the  tenant,  it 
were  dangerous,  and  tending  to  the  hindrance  of  the  fervice,  it  thefe 
excufes  (hould  be  ifluable ;  Multa  in  jure  communi  contra  rationem 
difputandi  pro  communi  utilitate  introduSlafvnt 

Laftly,  both  Littleton,  and  the  bonke  in  the  feventh  of  Edward 
the  third,  giveth  the  tenant  power,  without  any  caufe  to  be  (hewed, 
to  finde  an  able  and  fufficient  man,  and  oftentimes  jttra  puitlica  ex 
privatp  promifcui  deddi  non  debent. 

"  Un  abbe,  ouqui4rkome.de  religion^  Note,  that  if  the  king  had 
given  land^  to  an  abbot  and  bis  fucceifors  to  hold  by  knights  iervice,  (Poft.  99.  •.} 
tills  had  beene  good,  and  the  abbot  ihould  doe  homage  and  find  a 
man,  &c.  or  pay  efcuage,'  but.  there  was  no  wardihip  or  reliefe  or 
other  incid^  bdongiog  thefeunto.   And  tliougb'  the'^law  twthi  that 

VaL.1.  P  this 
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^  tbif  was  a  mortmain^,  that  is.  that  tbij  M4  fell  thisr  nb^ritaip^ 
•  >  "Vat^tf  tlie:aMM«;  witli  (hi  liM^irfC^M  ed^tet/  M  6>&v^^  tBe. 
^  IdjML  t)Qt  aitttiApyi4lM«:^d  Ma^tHfai^'iift^war^ 
6ther  incident9  belonged  of  common  liff^  to  the  Vtxmrt."  Aiid'Wit " 
r     JIB,  tftbt  king  giv^laiNb  to  a  miluor  ima'eoinmuhalty-'anff  tiieir 
fuoeafibrt,^tD-N  4MMeiv1>/kiiigM«  £Nrvice,  in  this  -cafe  thej^a*;. 
tentees  (aa  hath  beeAe  faid)  Aiall  doe  no  hotna^e,  neitfier'ftaH  t&cre~^ 
.   be  aiEiy  ^wrdAup  «r  rdkfc^-oki^ly  diey  lUfift  (hall  finA^  fntin,  $tc^  ifr , 
payvfeakge.v.  .aot^lf  they >Mimy otef •  the  lands  to^ciny nataraflV 
roan  and  his  heires,  mm  h^moge^  ward,  manii^e,  aii<f  reliefe;  eitdt 
'otInr:iiididcilli>'  b^feng  Iheretmit^.    And  yet  this  poiSbiltty  Was  . 
rtmota  potmiiia^  kM  th^'  rc^on  hereof  n,  Otfitktt  raiione  fegi^'^ 
.  jtejfmt^tftft  kx;  (ha^^reator-oT  the  imnrahity  was  in  fef^A  of  the 
body  poUttiHie,  m\Mn  bythe  fonveyance  over  ceafeth^  whiefr  is-^ 
worthy  sfUieobfiirvatiOD.  ./    ']1 

And  it  is  to  be  obiervedy  that  every  biAiop  in  Engtani')it^  li'^ 
barpnie  (a),  and  that  barony  is  holden  of  the  kmg  ta  aipke,  ai^d 
yet  the  king  can  neither  have  wardfliip  or  reiief. 

If  two  ibyiitenants'be  of  land  holden  by  knighVs  fervice,  if  one 
goeth  with  the  king,  it  fu0iceth  for  both,  timl'  both  of  them  cannot^' 
be  compelled:  to  goe,  for  by  their  tenure  one  man  is  onely  to  goi;. 
6H.  a  If  the  tenant  peravaile  goeth,  it  difchargeth  the  mefne;  m  one 

p^N^^  H^M.  ^**®***^y  ^^*  P*y  ^^^  ®"*  efcuage, 

^  ^  Qu.  auter  knm  de  relUp^J^   Here  this  ^HM  (reE{$on)ia  iakesr^ . 
largely,  vis.  oa*  ooely  ror  regular,  or  dead  perfons,  aa  abbota»  f 
roottkes,  or  the  like,  bat  foriecvar  peHbns  alio,  usbiihops,  porfdns,  ' 
vicars,  and  the  Uke ;  for  neither  of  them  are  bound  to  goa  ill  propex; 
pcrfon.    For  Memo  miliUm$  Dto  implk&turfeeularibus  negotiis, 

*^  Idmgmjkmtf    St>  IT  mqr  be  laid  oT  an  !Aot,  a  mad  man,  a 
lepsr,  a  man  maymedi  blind,  deafe,  of  deerapit  age,  or  the  like. 

4 

^  OufmfakJ'    Saahigthat  a  fern  fole,  that  taiiA^t  tierftrrme 
knights  ftrmce,  may  ferve  by  deputy,  it  may  be  demanded,  where- 


fore an  faaire  anafe  hauig  within  the  age  of  ai  yeares  may  >    '      ^ 
not  farve  alfo  -by  dapatie^  being  not  able  to  itr^  himfeSfe.     17  >  *  ^  J 

To  this  it  isanfiwared,  that  in  ^titfes  of  imnoritie,  all  is  one  in 
both  fexas,  via*  if  the  haive  mala*  ba  lil^h<f  death  of  the  an^eftor 
udder  thaaga  of  ime'tad  tfpmty,  of  the  heire  fonrak  under  the  a^e 
of  14,  th4fv  caii>meka  no  dipaty,'  bat  the  lord  (hall  have  wat<!Mup 
as  an  ind^ept  to  thetanara:  iherafore  Littleimi'Whtrt  to  be  «kfer-'* 
flood  of  a  ^^M  lUe  of  ftiU  ago,  W  fttf^d  df  Uad  holden  by  iuiighl^  ^ 
fervic»1iitKar  by  piwefasfo  or^defo^nt.    '  ^  9v.. 


,  »     ^       -,    ^*      ..  ••<»,•'  ..•>•'.       ">    • ',    <!'*       -■*•' 


things  to  be  obferved.  ^  .    ^ 

£idl<^'hattLh&iteMdV^<tt]W  tfitf^  Aid  another. '^"-'  \;:^"  J^i 
^ecQndly;'ihat';hectlnLVi&  found  m»ft  be  an'-aUe  perfim."'  ^"-    '  ^• 
Thmttjt»di64mftiBMTiiM<tat'tl«e  «<m^  Md  thkrge  of  thetenahtr  ' 
an(W^knraifr:is:.to  hr«tifd,  ^iAn^- wait  '4^J[$tiH^rnjun,^»ftb^^^i^- 
nwW  (ifijatmaf  Jthfi  foddier  (huM^^^tfl^yed  wR^ «r  time^lac^' 
andrbccafion  doe  alter  the  manner  anii^ind  of  the  armpor  (i)«  ^    V 
F/mrthlyyJiftiinift  faiKVrfodi  arnior  ^^  ftill  he  nece^icfjs  a»3  ^ 
appajiitad  in^raMkneffa*   '  ^     "    ' 


T .  >~ 


(2)  [See Note  27.J  .     (i)  iSeeNateag. 


)  '.•«  r, 


i^.j^'^  o/^M-      '-:sd.»6. 


ciftf/U^MmtMprpd^^jmiM       pfimMt^m^ - 

JSfi  ofiim  4itcu  fare  ei  wncer^yti  i^erf  tniimM:  jttmpofL  P<»UbiQS. 
JHfydtmm  potefi  f»  r^t{s  huoumU  wtcfiQ^  plurwmmM  Mltei§^  . 

Qtfttf  tmn  necejarium  ejt^  qudmJentrtfimptr^  .anna^qtdln»'te6ht9  Vegetius. 
€j^  jM^$.    But  I  will  take  my  leftv«  of  theft  ^tc4Uenl  avthom  of  -. 
art  military,  and  referre  them  to  tiiofe  that  proftfife  the  iame^  nod  - 
'vriiljemmett^  Littktfm* 

'^  Muter »''    I  find  this  Mrord  in  the  (latote  of  18  H,  6.  cap*  ig. 

and  th^  anci^t military  order  is  yforihy  of  obfervation ;  for  before 

and  long  after  ^that  $atu(e,  when  the  king  was  to  be  ilerVed  with 

fouldieiTi  ^Vvhis  wftrre,  a  knight  or  efquire  of  the  country  that  had 

reyi^nui^  farmors  and  tenants^.wvuld  covenant  with  the  king,  by  in- 

^denture  inrolledin  the  exchequer,  to.ferve  ihe  king  foe  fnch  a  terme 

with  fo  many  men  (fpecially  named  in  a  lift)  in  his  warre,  &c.  an 

exi:eUept4a^ii4ttiA9  (^^  (houldf^t^erundet  bkn,  whom  they 

kn^y^gi^  ^n3ui;ed«  an^Vfi^h  whoiQ  Jtbey.Aiullliye  at  their,  retorne* 

Tbeieon^  wng  muftjEo^  l^ibr^^  and  re- 

celYmg^'''gaf't  of  ^^^^^  ... 

afteVd^tiArted  frum^^^ 

forme  ot  t&at'^ilatute,  it  was  felony.     But  now  that  ilatute  is  of  no  (3.  inft,  86. 

force  ;^bec»^ufe  t^a|L^awknt}fin4j^f;i»lMj»tif^  ^ix^ihtary  cj^rk  Cro.  Cha.  7i.) 

is  altoseti^er,^Ant^qaaUdi  hMt«i^r4M>it49*.hsve  ri>rovided:.far.  that  ^  9.*:  ^'  *^ 
mifchiefeV  ^  r        .--      ^  fottl<he« cate. 

Tp4Bu|terji|^tf).m^f  a  lh^wj^'fou14ier»  !i(eU-dnhea.and*traiiied  '. 

bef6c^,i];jie1^iA^i  coniiOM 

fByihelaiirbiior«r  tJtye  Cg«q^il:9Mift^  i)^«»ri^g«oT  armour  (Xanib.fo.  135.  i 

*^ihould  be  uno  eodmdii,  per  umhe^Jkm  rt^im^,:n€^diqjn  fojirU  vrmB  b.)  | 

tiam  Homiii  rfgi$  d^TOjudartf,  et  ^ominm^^f^tt  tifgnim  ^ena^n.  ■        .  | 

(!kiffpem^  in  laWydemurre^  in  j«dgemeiit»^i9  the  ie-  ^  I 

TecJi|jkpJ[^dw£^r^  i 

tM:^9jiiiie\&.  the  b«gi^^  \  ■         , 

'  into  tfie  for^ine  nation ;  for  then  the  warhegiaofthp  an^  tiU  he  eoili«  *  '^ 

there,  he  and  his  boft  are  faid  to  goe  towards  the  warre,  and  no  mili«  . 
.   tan^^%^i|<^)»fdpit>etiUthrki|ig^Uftho^  ' 

'       '       '  •  -  f\'    ^ 

'<  Sir  WiOkm  flerU.*"    A  fiftimmt  lawyer,  conOitated  ehid^  jbT- 
tice  of  the  commcm  pMl^^y  leUers  patents  dated  3  dtt  UartU  Sik^ 

5  £-3f  .^iMypca^^tb  by  j^iMfm^m^  by  the  retorda^  ihat  fav  faa  i 

aknigl^Mainll  the  cpoc^  «f  lhofe>  that  tfahikt,  that  the  eMIfb  I 

after."  *  >',*)-,:.  ^ '•    .-•.••••.  '   ^        ■     !        '  •        ! 


Oa^^)(Meht  0valtidbferiR^i  that  the  kmimM^  of  the  Iftw  ir  like  i 

adeepe  well,  out  of  which  each  man  draweth  aeeofdiiig  |i>  ft^  I 

ilreoji^of  his  underiUnding.     He  that  reaeheth  d^q>dl,  Ie  feeth 
the  amiahie  and  admirable  ief)»^  ef  &elsW|  idiMif^r  TwSHU  you, 
-.  -»•  '/  '  -":  il>j     ri  •       .  -  '   '   the 
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the  f<igc^  of  the  !a,\viQ  former  times  (whereof  fir  imiiam  Herle  was 
a  principal  1  one)  have  had  lh,e  dcepelt  refich.  And  as  the  bucket  io 
the  rteplh  is  eafily  drawne  to  the  uppermoft  part  of  the  water,  (for 
nullum  dfiieiituui  injuo  propria  Lcu  tjt  grut'tj  but  take  it  frora  the 
Wdtcr,  it  cauuot  be  drawne  upbut  with  a  great  dilficultie ;  fo  albeit 
beginnings  i.)i  this  ftudy  feem  difficult,  yet  when  the  profelTor  of  the 
law  can  dive  into  the  depth,  it  is  delightful!,  eafie,  and  without  any 
heavy  burthen^  fo  long  as  he  keepe  hiuif(^lfe  in  his  owne  proper  elo- 
meni. 


cap.  6,  &LC. 


Glanrilf .  lib.  2.       "  Jitfiicc**  In  Glamil  he  is  calledJw/ZiV/d  in  ipfo  abjrado,  r^      .   -i 

as  it  were  jufticeitielfe  ;  which  appellation  remaines  llillin  L'  *'  ^'J 
FjTigHjh  and  French,  to  put  ibcm  in  mind  of  their  dutie  and  funftionsp 
But  now  in  Ifgall  Latin  tboy  aYe  caWtd  Ji{lliciarii  tanquam  jujii  in 
conrreto,  and    they  are  calied^i{//iciflrii  dti  boHCOf   S^c,  and  nevef 
judices  (It  banco y  SfC. 

'^  Comon  hanke!*  -  Banl't  is  a  Saxon  word,  and  fignifieth  a  be  nek 

or  high  feat,  or  a  tribunall,  and  is  properly  applyed  to  the  juilices  of 

the  court  of  common  pleas,   becaufe  the  jufl ices  of  that  court  fet 

there  as  in  a  certaine  place :  for  all  writs  returnable  into  that  court 

are  coram  jujiiciarii^  noftris  apud  Wrftvion.  or  any  othei*  certaine 

place  where  the  court  fet;  and  legall  records  tearme  themjii/ttciani 

dc  banco.     But  writs  returnable  into  the  court  called^  the  king'^ 

bench  are  coram  nobis  (i,  e.  re^e)  ubicunqutfucrimus  in  Anglid ;  and 

all  judiciall  records  there  are  lUled  coram  rege.     But  for  didindion 

fake  it  is  called  the  king's  bench;  both  becaufe  the  records  of  that 

26.  Aff.  p.  84.     court  are  ftyled  (as  bath  beene  fayd)  coram  rege,  and  becaufe  kings  in 

4  E.  3.  fpj- 19-    former  times  have  often  perfonally  fate  there  (i).   P'or  the  antiquity 

fol  105*  b  ^^  ^^®  court  of  common  picas,  they  erre,  that  hold  that  before  the 

Britton,  tol.        fiatute  of  Magna  Charta  there  was  no  court  of  common  pleas  but  had 

l.dc  e.  its  creation  by  or  after  that  charter;  for  the  learned  know,  that  in 

yieta,  lib. «.       the  fixe  and  twentieth  yeare  of  Edward  the  third,  the  abbot  of  B,  in 

"P"  ^'  a  writ  of  afiife  bitupht  before  the  judices  io  eire  claimed  conufance 

fcd"^'*^"^         ^^^  ^  ^^^'®  writs  ol  alfiae  and  other  originall  writs  out  of  the  king's 

Fpriefuie,  cap.  couxi  by  prefcription,  time  out  of  mind  of  man,  in  the  raignes  of 

51.    See  ju  the  Saint  Edmond,  and  Saint  Ed'wardlhf'  Con feflbr before  the  Conqueft. 

prefece  to  the     ^^d  on  the  behalfe  x)f  the   abbot  were  fhewed  divers  allowances 

ileporu!^      *^  thereof  in  former  times  in  the  king's  courts,  and  that  king  If rwr^  th(\ 

fii'd  confirmed  their  ufages,  and  that  they  (hould  have  conufance  of 
pleas,  fo  that  the  juilices  of  the  one  bench  or  the  other  fliould  not 
intermeddle.    And  the  ftatute  of  Magna  Charta  ere6leth  no  cowt^ 
but  giveth  dire6lion  for  the  proper  jurifdidion   ther^x)f  in   ihefe  . 
words :  Canwmnia placita  nonfequantur  curiani,  noJlram^ftdiuu:aninri 
in  aliqvo  ct » ii)  loio^  And  piopei ly  the  ftatute faith,  Hc^iift  quaninr,  for. 
that  the  king's  bench  did  in  thofe  dayes  follow  the  king  vhicunque 
JjiCfifin  jbtglidy  and  th^'-teforc  cnaclcth  thatcoinmon  pieas  fliouM-be 
lio!clcn  la  a  coi>ii  rciicii.nt  in  u  ceriaioe  place.     In  the  luixt  chiipter,' 
Mirror,  cap.  5.     of  Mq^iiu  CJurtu  (jiuiue  at  one  ^\\^\  th<?.  fame  time)  it  is  ])rovi{led  > 
^^*^"t--?-  it  c//,  njuu'pL  r  chj'Ji  //I  (a.juj'tlciaylijs  ituuriinits)  prop  ft  r  d'tjllcu!fatan\ 

rA     ^'        -duqiiorum  arlicuhrvm  Urinindi'i  nun pojjuut^  rrfcranturadjtijiiciarios 
'  *     *  fihih'o^.dc  banco^  ei  iLi  termJtu  'ih:r.  And  in  the  next  to  thai,  J'i'fk  de  ' 

yl/MtuI  prMjen(a*ivtieJl:?}ip<^]  capiantur  coram  jvjUcia r lis.  dc  banco,  ct 
^^  tcfi^iiu^/Uui:^.  JliQy<si\>ia  it  iiiu;iifellly  appcarelL,  that  at  th(i, 
V  .       '       a  ^  making^ 


«   • 


Lib.  2.  OF'  Efcttage.  '  .Sell.  96- 

ftiakihg  of  thfe  (tAiut^  of  Magna  Ckarfa  there  v/tre  jiOfiMritdi 
bemcoy  which  all  men  confefle  to  be  the  court  of  common  pleas. 
And  therefore  that  court  ivas  not  erected  by  or  after  that  ft&tutc  (2). 
For  the  authority  of  this  court,  it  is  evident  by  that  which  hath 
beene  faid,  that  it  hath  jurifdidion  of  all  common  pleas.  But  let 
lis  returne  to  Littleton. 

**  Denmrre  en  judgement,"    A  demurrer  commeth  of  the  Latine  (DoA.  Pla.115. 
word  demorari  to  abide;  and  therefore  he  which  demurreth  in  law,  5.  Co.  X14.) 
18  faid,  he  that  ibid;:th  in  law :  Moratur  or  dimoraftir  in  lege.  When- 
foever  the  council]  learned  of  the  party  is  of  opinion,  that  the  count 
or  plea  of  the  adverfe  party  is  jnfoflficient  in  law,  then  he  demurreth 
or  abideth  in  law,  and  referreth  the  fwrne  to  the  judgement  of  the 
court ;  and  therefore  well  faith  Littleton  here,  demurn  enjvdgemeni ;  (5,  Co.  e?. 
the  words  of  a  demurrer  being,  qitia  narrafio,   Src.  viateHaqae  .in  Hob.  I04.) 
eddem  contenta  minui  fvJUciens  in  l9g€  exijiity  SfC.  and  fo  of  a  plea, 
quia  placitumy  ^c.  matenaquein  eodtm  contenta  minvsjufficiefis  in  lege 
txiflity  SfC.  unde  pro  defeBuJuJ/icientisnarratiofiisJive  jplaciti,  dfC.  vet  it 
judiej^n^  See.  But  if  the  plea  be  futlicient  in  Jaw,  and  the  matter  of 
fadt  be  fahe,  ihen  the  adverfe  partie  taktah  iiTue  th'^reupon,  and  that 
is  tried  by  a  jury ;  for  matters  in  law  are  decided  by  the  jutiges, 
and  matters  in  fad  by  juries,  &s  elfewhere  is  faid  more  at  large. 

Now  as  there  is  no  iHue  upon  the  facl,  but  wijen  it  is  joyruid  be-    • 
tweenethe  parties,  fi)  there   is  no  demurrer  in  law,  but  when  it  is 
joined;  and  therefore  when  a  demurrer  is  ofTered  by  the  uiie  party, 
as  is  aforefaid,  the  adverfe  party  joyutth  v»ith  biin,  (for  cxauiplo) 
faith, quod placitum pnvdiHuniy  S^c. matcriaqiic in  eodeni  cofijttifa  ouhum 
cijujfidens  in  lege cxijlunty  Jj  c.  et  pi  titjudiciuvi^  and  thereupDU  tlie  de- 
idurrer  is  faid  to  be  juyned,  and  then  the  CJife  is  argued  by  councell 
learned  of* both  fides;  and  if  the  poynls  le  dilTi cult,  then  it  is  argu^^d 
openly  l»y  the  judges  of  that  court,  and  if  they  or  the  greater  part 
coHcurre  in  opinion,  accordingly  judgement  is  given;  and  if  the  V'id.  Braft.  lib. - 
court  be  equally  divided,  or  conceive  great  doubt  of  the  cafe,  then  ^-  lo- ^*.i)».    ^    • 
may  they  adjourne  it  into  the  excbe(;ucr  chamber,  where  the  cafe 
llfall  be  argued  by  all  the  judges  of  England  \  v^here  if  the  judges  14  E.  3.  cip.  5. 
ihall  be  equally  divided,  then  (if  nt>ne  of  them  change  their  opinion)  Siatat.  1. 
it  fhall  be  decijied  at  the  next  padiament  by  a  prelate,  two  earles, 
aud'two  barons,  whicli  Hiall  have  ppwerand  commiflfion  of  the  king 
in  that  behaTfe,  and  by  advice  of  thtunfelves,  the  chancellor,  trea- 
-1  furer^  the  juftices  of  the  one  bench  and  the  other»  and  other 
\y    \       J  of  the  kings  councell  as  many  and  fuch  as  flmll  iteme  con-  j^^  parlia 
vehient,  Jfliallmake  a  g;ood  judgement,  &c.    And  if  the  difficulty  be  14  e.s.  nu!  si. 
fo  great'  as'they  ca.nn(»t  determine  it,  ti;eji},it  flial  be  determined  by  a  proceeding  in 
iKe  lords  in  the  upper  houfe  of  parliament  (1).   See  t'lie  flatute,  for  fi^^o^^a  Stan- 
it  extends  not  onely  t^o  the  cafe  abovefaid,  b.ut  alio  where  judgments  dTffi*  »St^V  n**^ 
are  delayed  in  the  chancery,  king's  bench,  common  bench,  and  the  coui^  o/com-^^ 
exchequer,  the  juiljL<ies  afljgned,  and  ptHer  juftices  of  oyer  and  ter-  moivplefcs. 
miner,  fomctrroe  by  difficulty,  fometime  by  divers  opinions  of  juf-  y»Je  Briuon, 
tices,  and  forbetime  for  otter  ca'uies.  \a\   Before  which  (tatute,  if  !?''.?\:  -. 

•   *  I ,  -.21  t*'  3.  Of  •  38. 

judgements  39  ^  3 
_  >      '  •  fo.,1.  tt.  ^Z    ilOE.'S.  S4.  '1»  H;4*3.  4.         [a]  4E.  3.  ca.  14. 

• 

(a)  [Sec  Note  30.]  to  have  the  ooiriion  of  all  the  jud|^es, 

.  '  ^j^  inft.  I LC.  1 13.  and  ff^arrahe  and  Smith, 
[72.  a.]  ,        2.  Bui  it r,  1^6.  in  which  cafe  the  court  r©-- 

(1)  Ste  further,  as  to  the  adjourning  of  fufed  to  gritiic  a  motion  for  fuch  an  ad-> 
catxfcs  into  the  cotch cquer  chamber  in  order    joarnment. 
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X^   fc  7  ^ 


['/  :i  E  4^7.  t\je^  «.'ik»<]eri.ixref,  //  »  io  4b  acoob  of  trc^iir  km^lil^ 
"'  ''«L  '""^  ^  ^'  ^  '^  t^^^g  '^'  ^  toffir,  tlfte  lirttrAm  ^M4fr  dbA&  h»  Imbr- 
K'>  \i  %  M%  ^ 'c  »tf  fio;>t:^  ot  tt«bor«e  uuU  be  vas  bT  «tt /.  5. 4tB«fi^^ 
t2  E.  4  y#.  *-''  ^^^  ^"3  <^  t^  pU2Dt;ie^  &c.  tlic  plsatiie  £i:tk  that  /.  5. 
t  H  7.TU         tun^^  io  the  bure  a-ul  /.  6.  tlae  pbiotJe  vei«  aH  one  perl 

nryt  divert;  and  totbepW  pleaded  far  tiie  drndnt  in  the 
be  oeixu-rrcd  111  law,  asd  the  covtcbd  bold  the  plea 
gv>d,  tTT  witfaust  the  natter  aDcdpd  be  codd  Boi  ik 
M  there  maj  beadeaaiiq  opopcoqmgaiidplat,ibthcrtiay  be 
,  \A  i4ff,4,  ft.  of  aid  prier,  >oacber,  leceh,  waging  of  law,  andtbeJzkc.  [cTBy 
srlL^e         xtat  which  bath  been  laid  it  ipprareth,  that  there  »  a  fmsfwde- 

iniirref,  that  u,  Ibewingaa  cade,  and  a fpcriall  demumr»  which 

Ibtweth  the  cairieotmedeuiMirer,    Alfe  bj  that  which  h«&  hieni 

htd^  there  ie  a  dcunncrnpoB  pleadiDC.  tec.  and  there  if  nifo*  <le- 

UW^iM^  iDttiTer  opcnendence.  (4^  Aaiftbefbintifcinetidanqi  i^^ 

limn^tf^.      matter  of  record,  or  dwde  or  vriting^'or  anj^^^^Mc  inl&r'* 

fiafticaU  ciiort,  or  other  matter  of  e^idenca  by  tettmooj^of  witod^ 
fits,  or  otberwxfe,  wbera^ppo  donb«  in  bwanfath,.and.tba4MimdaD^ 
ofer  t/>  dftniirre  in  few  tberci^n,.  the.  pii^ptA  cm^'qpii^ 
jdioe  in  demiirrer,  no'  more  then  m  k  itmwrnr'w^km  a'eoan^|j^B« 
cation,  &C,  aod.ioi  C9inpfirj^«aj.the  plaipfeh^.^Pinurr^ ia Iml ipoh 
th«  evidence  of  the  defendant'        '      \  r\       J  V    '^'^ 

KM  H.  S.  Bot  if  fcl  evidence  Sir  the  hinie  ui  an  mfonuBdjttiocniW  otiBcr 

((^fo.  £1.^751)  "1:^  *^*L  • 


fpieelall  matter.    ^'  •  -.    •*•  -^ 


;  Sea. 
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'-   T*T  apm  Hetv6^iige  n^  th  A-ND  afteffochi  voyage  royall 

'"■*^   Efcoet,  it  tfl  communimtnt  Sit,  **■  mlo  ScotTand,  it  is  cemmonly 

'Owe  per  authoritit   de   ptrrtiament  ftid,  thatbyauthorily  i)f  pErli«meDt 

refcvage  ferra  ajfefft  et  mis  en  cer-  the  elcuage  (hul  be  utlerTed  and  put 

taint;  fa'Icet,    ceiteine  fumme  ti'ar'  ^^  ceitaiiit: ^  fcil.  a  certaine  f'umtne  -, 

gent,  guanl   chefhm,  qiu  tiefit  per  of  luunev, .  Uuw  uiucti  ev^rj*  one, 

y    entier j'et  dt  fervire  dtekivaler,  giul  which  hotdeth  by  a  whole  knight's 

ne/uit per /uj/mej'mt,  neper  tin  outer,  fee,  whg  was  neither  by^  itimielti:, 

par  luTf,  ove  le  roy,  patera  a  fon  nor  by  any  other,  with  the  kfug, 

Jeignior  de  que  il  tietit  la  terre  per  fliall  pay  to  bis  lurd  of  wllo.^t  he 

ej^OBge.     Sicome  miitomta,  que   il  holds  his  land  by  etcuage.     A,i  put 

j^it  ordaint  per  mitfiaritie  de/a  par-  the  caJe,  that  it  wasoidained  by  the 

iioKient,  que  chrjcun,  que  tierit  per  uuthoritie  of  the  pHrhainent,  thut 

enlier  jet  de/ervice  de  chivaler,  que  everyone, whicn  holdelli  bja  whole 

ntfuit   ove  ie  rtnf,  patera    a  J'on  ktjtght's  fee,  who  was  not  with  the 

fagmor  xls   donq'ite  rehiif  que  hent  kins,  fliall   pay  to  ])is  lord  tortie 

per  moitied'vn fee  chivaler,  nepaJfera  fliilTings;   then   he  which  holdeth 

ajottjiigniorjofquexit.rt  reltt^qtit  by  themoitie  of  a  ku.giu'sfee,  (hall 

ttent- nef  /a  qaiirt  part  de  j'ee   tic  pay  tohislord  b»t  twcntlclhillings; 

thivater,  nepfftferajorlque  xs.  et  fic  and  he  which  holdeth  by  the  fourth 

■qiJK  pluis,  pluH,  et  quimeua^meim.  purt  of  a  knight's  fee,  (baU  pay  but 
xs.  and  he  wiiich  hath  morej  more, 

J      "X:,    ,'.,  and  wbicli  lelle,  leflti(5). 

"  '>4^^'^^  iwiflge  TOifatl,  SfT.  il  efi  comKunemtnt  dit,  que  per  au- 
-     f^orit^^f  parliamettl  ejciiage  firru  affxffe,"     Ntjfa,  bereie-a 
fert^t  of  law  included,  thatuEbeit  elcuuue'incertiiinG  be  due  by  te-  , , 
iwrfjyrtberaure  the  alftnhieiit  thereof  conceded  fu  many  andfo        ' 
iireat^  htniber  of  the  labjedta  of  the  rejme,  iVcould  not  be  ullelied 
r -■  - -'-^  1  V  *^*  '''"S  *"■  ^"y  "tiier  bit  by  paiKament :  [aj  and  this  [«]  13  H.  4, 5. 
L7«--0-J%a»  by  the  SAnunon  law  (r). 
'-■-ffiyWrf  ei(?iiugi!  wai'aflitSSJ^  bytfflrljarneTtt-'ftice  tlie  reignC"  of  |..,.u., 
v£fcSrftte"fecoiid,aM'ibtKe%M}-ewe^ftwreignSefcuagewM  t,i'c*5i. 
■ttMteiM. "     ;     '  V    ^-'  -'  ■';  *''        '■■'■="■'  ■■"■■■  ■-'    Roi.  finiu*. 

.i~r;,.'  i'  r-r^  ...--;  yy.  St.- ->^  '■  >  ;,■  -j;   .   .;  -..  -r      ■-  m,™!,.  90.   &  gnic. 

-■■-h'lWj'tSi^S-gife'fll  *iih'tiwilihi,  ^ai'etti  -fnexrrcitu;  intSe'siaffl'.  14E.1. 

■iSauMff^'''"!^!- ■■^"^^■^<^"^^-  -"■■-■■■■  -^  -    ■■   •■^- 

«  J»y  F,  N.  B.  B4. 
•.fee.  B^^'^.iibl,^.  . 

'ftwb  **'■■,/  ;:: 

li  p»y  T.  N.  B.  «4. 
WOO-  R"'-  '•"''■ 

(1)  [SeeNotejiO  (4)  tS«  Nc^^j-T'- 

ftJu  ?♦  Sea. 
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Lib.  S.    Cap.  3.         Of  Efcqage.  Sed.  99,  ^0. 

2^  r  o/c *a?<  teigponi  ptr  la  atJUme  AND  fomc  hold  by  the  caihmey 

■^  (6)i  que  Ji  tefi'uage  courgej^er  -"-  that  if  efcuage  oe  afleifed  by 

anthoritk   de  parliament   a   afaun  aiithoritie    of   parliament   ^l   any 

fumme  demoney'^que.ils  nepaieront  fumme  of /lioncy,  ithat  they  flial 

foijfjue  la  moitie  d^  ceo,  et  afcu^s  pay  but  the  moitie  of  that  fumme^ 

teignonl  que  ijs  ne  pauaront  forfque  and   fome  but  the  fourth  part  of 

h  quart  part  de  ceo.  mes pur  ceo  que  that    fumcne^      But    becaufe    the 

tefcuage  que  ilspaieront  eji  non  cer^  efcuage  that  they  fliould  pay  is  on- 

tain,  pur  ceo  que  jieftcertaine  coment  certaine,  for  that  il  is  not  certaine 

le  parliament   affeyera  I'efcuagc  eux  how  the  parliament  will  afTefTe  the 

teignontperfervicedechivaler,  Mes  efcuage   they  hold  by  knights  fer* 

autermeiit  eji  de  t efcuage  certaine,  vice.  But  otherwife  it  is  of  efcuage 

de  que  J'erra  parle  en  le  tenure  de  certain^  of  which  (hall  be  fpokeu  ia 

focage,  the  tenure  of  focage. 

VWe.Sea.«0.  «     JSCUNS  teignont  per  cujlomc,  ^c," 
Af^  \\5'  Notay  that  elcuage  is  directed  by  cuftome. 

29.  AS.  6.*^.    SO  £.  a  S3,  b.     4.  Co.  88.  iii  Luttrel's  cafe. 

"  Jkfw  auterment  eJi  de  efiuage  certaine!*     Here  it  appearetfi> 
that  efcuage  i9  two-fold,  viz.  efcuage  incertaine,  whereof  Littleton 
here  fpeaks ;  and  efcuage  certain.     Quemadmodum  inatrtitudo  fcu» 
tagii  facit  fervitium  militare^  ita  certitudo  /cutagii  facit  r^^    «  •! 
/ocagium.    But  mor^  of  this  in  the  Chapter  of  Socage^  173*      *  J 
Sect.  I'io, 

"  Per  parliawevtJ*    Of  the   antiquitie  and  authoritie  of  this 
court,  fee  ijedt.  164.  '' 


Sed.  99. 


jp  TJi  home  parte  generalment  d 
\  cuag^,  il  ferra  enttndue  per 


Vef"     AND  if  one  fpeafce  gener^ly  of 
•  le    -^^  efcuage,  it  ftial  be  i mended  by 


comnhfi  parlance  d'ej'cuage  non  cer-  the  common  fpeecli  of  efcuage  in- 

taipe,  que  ejijci  vice  de  chitaler.    JBt  certaine,  whicn  is  knights  fervie^. 

tiel  efcuage  trait  a  luy  hcmqgf,   et  And  fucb  pfcuage  draweth  .'to    it 

homage hait  a  hyfealiie  ;  carfealtie  homage,  and  homage  drawetb  to  it 

tft  incld^uL  a  ckefcun  manner,  d^fer^  fealtie;  fur  fealtie  i&incide)>t  to  every 

vke^orfjue  a  la  tenure  en  ftaukal*  manner  of  fervice,  uol^e  it  be  to 

tnoijne,  comme  ferra  dit  (jipres  en  le  the  tenure  in  frank ahnoigue,  bsilial 

tenure  de  frankalmoigne.     Et  ifint  be  faid  af titfward  iti  •  the  tertUre  of 

il  qufi  ticnt  per  efcuage,  tUntper  fnin k^ilmo*gtK>(i).-A4id To  h^,  which 

'  homage,  fealtie,  et^fpuage.         '  -  holdeih  bf  efciitiee,  holds  by  hom- 

•      *  -age,  feidty;j  ond'efcuTige  (2).. 


'i<'f««««' 


(6)  The  words  Iji-L.  aqd  M.'  and  Roh      [73.  a.]      .;  v**: 
are  ajcuu  tenanUs  teign:/it,  aim  itc'  words         (i)  Sec  ace'  Map.  Baron.  AngI,  166. 
per  Ja  cuflome  ^it  oiwiutfi.  h)  [Sec  Note  35.] 

II  -     ■ 


lib.  «.  Of  ]£fcaage.  Sed.  1 0(\  1  p  1  • 

**    JJT  Ji  home  parte  gmeralment  d'^cua^Cy  il/erra  intend pm'  U  <«.Inft.485» 

"^  common  parlance  d'efcvage  non  certmnj*  pa**"  '^L 

Verba  aquivoca  et  in  dubio  pojita  intelliguntur  in  digmori  et  potenti-  is9  a.  381  h. 

Bnjknfu,  Tenure  in  capite  ex  m  termini  is  a  tenure  in  gro0e,  and  it  i.  Sid.  «65.' 

jnay  be  holden  of  a  fubjed;,  but  being  fpoken  general!^,  it  x^fecvn^  il.  Co.  39. «.)  . 

.  dum  exceUentiam  intended  of  the  king,  for  he  is  cavut  rcipub&ccs.         Emend mentj  en 

„       «       .  Lev.  15<?a  100. 

110.  367.  377.   393.  406.  46%  463.      b  E.  %  Kefceil  165.     20  H.  &  fS:    2t  H    6.   8. 
37  H.  6.  29.     13  H.  4.  4.     6  £J.  Uver  236.     10  E.  4. 11.    32  £.  3.  Gwd.  3U  Brit.  foK  163. 

*^  Et  tiei  ejcuage  trait  a  fay  homage,  et  homage  trait  a  tuyfealtiei 
tarfeiiltie  eft  incident  achefcun  manner  de  ferciie,forfquc  a  tenure ^n  40  £.  3«  21, 
frankealmoigne''    This  is  gathered  by  the  effe<?^s  of  their  tenure,  8  H.  r.  4. 
lor  effences  are  found  out  by  properties,  fountains  by  rivers,  and   ■ 
caufes  by  effects :  for  amongd  others,  the  lords  ihall  have  efcuag« 
#f  their  tenants,  &c.  as  it  followeth. 

SeiSt.  LOO. 

r*  T  efi  afcavoiref  ^e  quant  efcuage  A  N  D  i i  is  tp  be  underftood,  that 

•^^  eji  tielment  ajjelfe  per  auihoritie  '^^  whffn  efcuage  is  fo  aflfeiTed  by 

de parliament 9  ckefcunjeignior,  deque  authoritie  of  pariiameal,  everie  lord, 

le  terre  eft  tenus  per  efcuage^  avera  of  whom  the   land  is  holden  by 

Fefeuage  iffmt  qffe^e  per  ptuHament ;  efcuage,  Ihal  have  the  efcuage  fo 

pur  ceo  queil  eft  vUendusper  la  ley,  afleiTed  by  parKan>ent ;  b^caufe  it 

T^'K    h  1  ^^^  ^^  commencement  tick  te-  is  intended  by  the  law,  that  at  the 

^^    \   *-'  nements  fueront done^ per  les  beginning   fuch     tenements    were 

fngniors  a  les  tenants  de  tener  per  given  by  the  lords  to  the  tenants  to 

tielxferoicesj  a  defender  lour feigmors  hold  by  fuch  fervices,  to  defend 

aiixy  Men  come  le  roy,  et  mitter  en  their  lords  afwell  as  the  king,  and  to 

miet  lour  feigniors  et  le  toy  de  let  put  in  quiet  thtir  lords  and  the  king 

i$cotes  avantait9p  from  the  Soots  i^refiud* 


Sed.  101. 


JpT pur  ceo  que 


^            ^Mtiels  tenements  de-  AND    bccaufe   fuch    tenements 

-^  vimront  primes  dee feigniors,  il  ^^^  came  fir  ft  from  the  lords,  it  is 

eft  reajon  que  %ls  averont  f  efcuage  de  reafon  that  they  fliouH  have  the 

lour  tenants.     Et  les  feigniors  en  tiel  efcuage  of  their  tenants.    And  the 

cafe  purront  dijireiner  pur  C efcuage  lords  iu  fuch  cafe  may  diftreine  for 

tffiM  afefe,  ou  zls  en  afcuns  cajes  the.  efcuage  fo  afleffed,  or  they  in  ' 

puiront  aver  biiefe  le  roy  dired  as  Ibme  cafes  may  have    the    kine^s 

vKonts  de  mmc  les  counties,  S^'c.  de  writs  direaed  to  the  Qieriffs  of  the 

levicr  tid  eji^uage pur  euxyficome  ap-  fame  counties/ &c,    to  levie   fuch 

pi^rt  per  (e  Htgijier.     Mes  de  tick  efcuage  for  them,  as  it  appearelh  by 

trnarUs,  queux  tcigmnt  per  efcuage  the  Regifter.     But  of  fuch  tenants, 

deroy^  queu^  7ie  Jueront  ove  le  roy  as  hold  of  the  king  by    efcuage, 

en    EJcoce,     le    roy   mefme    aveta  which  were  not  with  the  kino- m 

f efcuage.  Scotland,  the    king   himfelfe  ^lal 

have  the  efcuage, 

-LES 


7.  KB.  84 
Rcigito  88.dft 
SetiMglo  Iop 


f. 


a}  Br»^^» 
lb.  5.  fol.  4ia 

TletSf  }ib.  t, 

ekp.  It. 

BiittoA,  i«). 

182.  227. 

(1.  Sid.  187.) 

(7.  Co.  4.  «. 
4.  Initio.) 


Lib.  £.    Cap.  3.  Of  iEfbuage.  Se<ft.  loa. 

^  jr  E5  y^^nibiri  aoeroni  ftfcuagCy  Sj^,^    Ibis  is  evident.'   » 

''  Brieft  k  rojf^    This  cdmmeUi  of  lh«  Latiw  word  Sreve. 

Jt^A/iii  bit  preface  to  hie  ^.  R  (aith  of  them,  tKat  tliey  be  tliofe 
foundaiiooe,  wherei^n  the  whole  law  doth  depend. 

[a]  Braxton  deicribeth  a  writ  thus :  Brcvc  quidan^  ckmfUforma' 
turn  a^Jbnilitudinem  rcgula juris ;  quia  breviicr  ct  paacis  verbis  in- 
tcntionem  proferentis  exponit,  ei  explan^yjicut  rcgula Juris  mn,  qu(t 
e/ly  breviter  enarrat.  JTon  tamen  ita  breve  effe  dtbeatquiH  rationem 
et  vim  intentionis  contintai. 

Of  writs  fome  be  original,  brercia  originalia^  and  fome  be  judi- 
cial!, brevia  judicial  ia> 

Alfo  of  oricinals,  quftdcmfufUfarnatafuhfuis  cafihus  et  de  cvrfuy 
et  de  coimttuni  confilio  Mius  regni  canerjfk  et  approbatay  quat  quidvm  ^ 
tsuUtttenus  mutari  poterifit  abj'qve  conj'enfu  et  roluntate  earmn ;  et 
qv(Jtdam  Junt  nragifir^iaf  et  faepe  tariantur  fecundum  tapietatem 
cqfiiumy  fa^orum  et  quctrelarum  ;  as  for  example,  anions  upon  the 
cafe,  which  varie  according  to  the  varictie  of  everie  man's  cafe,  and 
the  like ;  and  thefe  being  not  of  courfe,  the  maOers  being  learned 
men  did  nuike  :  Item  btcvium  originalinm  alia  find  rcah'a,  alia  per- 
jbnalia^  edia  mist  a  :  Item  brtvium  originaHum^  alia  font  patentia  Jive 
aperiOy  et  aUa  claufa.  Certaine  it  is,  that  the  originall  writs  are 
fo  artificially  and  bricfely  compiled,  as  there  is  nothing  redandant 
ior  wanting  in  them,  of  wiiich  an  honourable  fecretaty  of  Hate  once 
faid,  that  it  was  not  poflible  to  comprehend  f»  much  matter  fo  per- 
fpicuouHy  in  fewer  words.  Of  all  tbefe  kinds  of  writs  yoa  fhal  read 
plentifully  in  the  Regi^er,  whereof  Littleton  maketh  mention  in 
tliis  place,  and  alf(»  jn  Fitzk,  N,  B, 


(Pl(9wd.«26. 
4,lniU79.) 
'Bn&un,  ttbi 
fopra. 
Bnnon*  tibi 
fapra. 
Kegift.  86. 
F.  N.  B.  84, 


F.  N.  B.  84. 


**  Sicome  aj)piertper  U  Begijlvr!*  Hegificr  is  the  name  of  a  fnoft 
ancient  booke,  and  of  great  aothoritie  in  law,  containing  all  the 
originall  writs  of  the  common  law;  of  whirh  booke  lee  more  inthfe 
.pnliKe  to  the  ninth  part  of  my  Reports,  and  containetb  alfo  ikevia 
judiaalia^  qucsJhcpiUs  variantur  fecundum  varietatem  pUicitorum,pro* 
ponentis  et  refp<mdentis\\). 

Alfo.it  appeareth  by  the  jR4»^^fr,.that  the  king  (hal  have  efcuage 
of  his  tenants,  which  hold  of  him  as  of  a  mannor  which  he  hath  in 
ward  (2),  or  by  reafon  of  a  vacation  of  a  bifhojjrieke. 

And  Cb  (hall  a  common  perfon,  if  he  hath  an  efiate  for  tife  or  for 
yeares  of  a  feigniory. 


Se6l.  102. 


[74:  a.] 


TTEMy  en  tie!  cafe  avanffJit, 
,  /ou  le  inif  face  vn  voyage 
roynlt  tn  EfcoW  \i).  et  tejcuajge  efi 
a[ieffe  per  parli/nne/it,  ft  te  Japiior 
dijtreinejon  tenant,  que  iieni  Uc  lut/ 
per  fervice  Rentier  Jee  de  ckivaler^ 

pur 


TTEM,  in  foch  cafe  aforeftid, 
**  where  the  king  maketh  a  voyajgc 
royall  into  Scotiatid,  and  the  efcuag^ 
isulVeflcd  bj'  parliament,  if  the  (ord 
difrraJLic  his  tennnl^  that  holdetb  of 
him  by  fervice  of  a  whole  kniglu*s 

lee. 


( I ).  Sec  further  at  to  theRegf  ftef  of  Wri  t^ 
Nlchoir  Engl.  Hiftor.  Libr.  2d  ed.  205. 
^i)  See  antc72,  b.notcj. 


t74-  ?0 


)  [See  Note  36.] 


'.    .s 


pur  refi^tage  iffimt  4^^,  kc.  ^  h  fee,  fmt^  ^&ial:e  fo  a(feflRSd;<Sca 
tenant  pleae,  et  voit  averrer,  que  il  and  the  tenant  pieadeth/  aijiEt  will 
fuit  »oe  k  rwen  fifcoce^  Sfc.pat^L  wvhr,  that  "te  was  'with  the  kiiog  in 
J&urs^  ei  lejlfignhr  toii  nverrei^  tt  ScCthndf^e:  fey  40  dayes,  and  the 
contrairtf  if  eft  dity  ijue  it  Jhrtr  trie  *  Itvd  will  a\Wre  the  contiwy^'ii  ig 
per  le  certijicat  del  marjhall  del  hoft  fajd,  that  it  fliall  be  try^fl  by  the 
ie  rojf  (2)  en  efcriptjjouthjbnfeale  (3)^  certtficat  of  the  tnatrOiall  ot  the 
qaejkrra  mis  atesjujiices.  king's  hoft    in  writing  uftder  his 

feale,  which  Hiall  b^  fent.to  the 
jullices.      /  .  /; 

»  *  -  - 

"    ZpTvoit  mferreTy  que  ilfaii  ooe  le.  rOy  en  Efcoct*  per ^  jours ^  (€•  Co.  2 J.) 

4^,  [a]  il  eft  dity  que  il/erra  trie  per  lecert^at  del  marjketi/*'  ["}  *  E.  4. 11. 
This  i&  a  tryall  appointed  by  the  law,  ne  curia  regie  d^cerei  inj^f-  \f'^A^^Q 
tidi  exkibendd,    [b]  Herewith  agreeth  the  Regifiery  ^ere  the  mar-  ]?.  f^\  ^  g^^ 
iball  is  called  eonftafmUtrius  exercitiU  nq^ri.  •  11  h.  7. 5.  * 

9.  Co.  3i.  Cftfii 
de  Strat.  Marc.  [6]  Regift.  88.    F.  N.  B.  84..  2E.  4.  1.     4  E.  4.  10.     9  K.  4,  3. 

11  H.  7.  5.     «1  H.  6. 50.    33  H.  6.  1. 45. 

.   *^  Marftialldel  kofte  lerwf,*'  Mare/ckatiusexerciiiiej  inSuxon  Ma^ 
rtfchalky  i.  €.  equitum  magifier,    1  his  word  Mar/hall  is  either  derived 
of  Mariy  or  of  mare  an  horle^  nnd  fchalCf  which  fignifieth  ittthe 
SaxoH  tongue,  a  maOer  or  governor,     [c]  In  the  lawes  before  the  [r]  TjamU 
Conqaeft  it  b  iaid,  Mareft:hfUli  exercit^feu  duBoret  exercitks  Here"  ^'^1*  l^^* 
4ocies  per  Anglos  vocabanfur,  lUi  ardinabant  acies  denftj/tmas  in  prct^ 
His  et  alas  cot^Uuebanty  prout  decuity  etprout  ei  meWis  vifumfuerit  ad 
honorem  corona  et  aduttljtatem  regni.  [ft]  And  here  it  is  to  be  obferved,  r^-^  %  s.  4. 1,  |^ 
that  his  certificate  in  this  cafe  is  a  triall  in  law.  i  read  of  fixe  kinds  4  K  4. 10. 
Df  cMtificates  allowed  for  trials  by  the  common  law ;  the  firil  sd  £.  4. 47. 
whqreof  LiV^/e/of»  here  fpeaketh  of,  in  time  of  warre  out  of  the  f2^\?*^L 
realme.     d.  In  time  of  peace  out  of  the  realtoe.     [e]  As  if  it  be  poft.  261.  a.) 
alleged  in  avoydance  of  an  oatlawrie,  that  the  defendant  was  in   [f]  4  E.  4. 10. 
ptifofi  at  Burdeaue  in  the  fervice  of  the  maior  oi  Burdeaux,  it  (hall  be 
tryed  by  the  certificate  of  the  maior  of  Eurdeaux,     3.  For  matters 
within  the  realme,  [f]  the  cuilome  of  London  fliall  be  certified  by  the  [/]  5  £.  4.  50. 
XOaiorand  aldermen  by  the  mouth  of  the  recorder.  .  4.  By  certifi-  at  E.  4.  I6. 
cate  of  the  flierife  upon  a  writ  to  him  direded  [g]  in  cafe  of  privi*  (*•  R^^-Ab,  579. 
i^e^.tf  one  be  a  citiaen  or  a  forreiner.    5.  Triaff  of  records  by  cer-  [f ^r^j^f^^^f'  ^^' 
tificateof  the  judges  in  whofe  cufiody  they  are  by  law.  All  thefe  be  ^2^^  ^  ^  *^**^ 
in  temporall  caufes.    6.  In  caiifes  ecclefiafticall,  as  loyalty  of  mar-  ^i^.  Co.  67.) 
riage,  generall  bafiardie,  excommengement,  profeflion ;  thefe  and 
.the  like  are  regularly  to  be  tried  by  the  certificate  of  the  ordi- 
narie  (4). 

:.J|pd4^re  he  diners  other  triulls  allowed  by  the  common  law, 
iib^by  a  juiy  of  id.uuin,  which  you  may  reade  at  large  in  the  niiuh 
booke  of  my  Reports,  fol  30,  31,  &c,  in  the  cafe  of  the  abbot  of  (4,  lufi;  124.) 
^ratq  M(irct  Hay  y/hich  areas  plainly  fet  downe  there,  as  they  can 
be  here.  And  in  this  cafe,  if  the  trialt  fhould  not  be  by  certilicate, 
ft  (hould  want  triall,  which  fhould  be  inconvenient.  Onely  in  this 
(ilate  itfrill  adde  fomething  of  a  foreine  triall  which  I  finde  not  in 

any 

(2)  In  L.  and  M.  the  words  are  ^Ms/?4^Zf  juftuss  ace  omitted* 

ds  In  bq/le  h  r9jf,  .    ^  (4)  See  further  ^ts  to  trial  b^rocirtific^te^ 

(3)  In  L.  and  M.  there  is  an  ^c,  after    Com.  Dig.  i\\.  jCiriifL-atty  Siiid  title  '/naim 
finisj  and  the  words  que  fera  ms  a  Jsi    Viner  and  the  other  Abridgments. 


lib*  S.    Cap.  3. 


Of  Efcuajie. 


Seift;  102. 


Stat,  d*  1  H,  4. 
cap.  14. 
13  H.  4.  fol.  5. 
Vid.  Rot.  Par- 
liam.  8  H.  6. 
DU.  38. 

Scanf.  Pl.Con 
fo;65. 

[•]  Anno 
J5  E!w. 
(Poft.  961. 
Hot.  3.) 


any  of  the  treatifes  lately  publifticd  againft  finale  combats;  becaofe 
it  may  deter  re  men  from  that  ungodly  and  unlawful  kinde  of  re- 
venge, whereupon  many  murders  have  enfued,  and  prevent  all  hope 
of  impunity  for  default  of  triall  in  that  cafe. 

If  a  fubjed  of  the  king  be  killed  by  another  of  his  fubjcds  out  of 
England  in  any  forreine  country,  the  wife  or  he  that  is  heire  of  the 
dead  ma^'  have  an  appeale  for  this  murder  or  humicidc  before  tlie 
conflable  and  the  marihail,  whofe  feiiience  is  upon  teliimony  of 
witnelTes  or  combate.  And  accordingly,  where  afubje<5k  of  the  king- 
was  flaine  in  Scotland  by  others  of  the  king's  fubjecls,  the  r^       v  -i 
wife  of  the  dead  had  her  appeale  tbtretbre  before  the  con-  l/4-   D.J 
ftdble  and  the  marliiall.    And  fo  it  was  [♦]  lefolved  in  the  raigne  of 
queen  Elizabeth  in  the  cafe  of  lir  Francis  JJrake,  who  It  rook  off  the 
head  of  DdxoH^  in  partibus  tranfmarinisy  that  his  brother  and  heire 
might  have  an  appeale.   Sed  regina  noluit  conjiituere  conjiabvlarium 
Anglid,  ^c.  et  ideo  dormirit  appellum. 

If  a  man  be  mortally  wounded  in  France,  and  dieth  thereof  in 
England,  it  is  faid  that  an  appeale  doth  lie  upon  the  faid  Aatute;  for 
it  is  not  punishable  by  the  common  law,  and  the  proceeding  there  (as 
hath  beene  faid)  is  upon  witnelles  or  combate,  and  not  by  jurie,  and 
the  mortal  wound  was  given  out  of  the  readme  (i). 

(l)   [See  Note  37.] 


ClIAP. 


Lib.  $. 


Of  JKnighfo  Sci^^  iacx 


Chaf.  4.  Ot  Knights  Sprvipe. 


Sed,  108. 


nrENURE  per  homage  fealty  et 
efciiage  e^  a  tener  perjervice  de 
.  chivaler,  et  trait  a  luy  gar  a  tnariage 
et  relief.  Car  quant  tiel  tenant  mo^ 
Tujly  et  fon  heire  male  ejl  deius  Page 
de  21  anSy  le  feignior  avera  la  terre 
tetius  de  luy  tanque  at  age  del  heire 
de  21  dns\  le  quel  eft  appel  pleiiie 
age,  pur  ceo  que  tiel  home,  per  en- 
teudement  del  ley,  liejl  pas  able  de 
faire  tiel  Jervice  de  chivaler  devant 
Fagede  2i  ans.  Et  auxy  ft  tiel  heire 
nejoit  marie  al  temps  de  mort  de  tiel 
auncejler,  donque  lefeis:niGf.  avaa  le 
garde  et  le  mariage  de^luy.  Mcs  fi 
tiel  tenant  devie,  fon  heire  female 
ejleant  d^af^e  de  14  ans'  ou  de  plus, 
aanque  lejeignior  -n  avera  my  le  garde 
del  terre,  tie  de  corps  \  pur  ceo  que 
feme  de  tiel  a^e  poit  aver  baron  able 
de  faire  jervice  de  chivaler.  Mesji 
tiel  heire  female  foit  deins  tage  de 
14.  ans,  et  rdent  marie  al  temps  de  la 
mart  fen  auncejier,  donque  lefeisnior 
avera  le  garde  de  la  terre  tenus  de  luy 
tanque  al  age  de  tiel  heire  female  de 
16  ans;  pur  ceo  que  il  eft  done  per  le 
ftatute  de  Wejim,  1.  cap,  22.  que  per 
2  ansprocheine  enfuant  les  dits  1 4  a?is, 
lejeignior  poit  tender  convenable  ma- 
nage fans  difparagement  a  tiel  heire 
female.  Etji  le  feignior  deins  les  dits 
2  ans  ne  luy  tender  tiel  mariage,  S^c. 
donque  el  aljine  des  dits  2  ans  poit 
enter  et  oufte  fon  feignior.  Mesji  tiel 
heire  female  foy  marie  deins  l^age  de 
14  ans  en  la  vie  fon  ancefter,  etfon 
auncefter  devy^  el  efteant  deins  I  age 
de  14  ans,  le  feignior  naveraforfque 
la  garde  de  la  terre  jufques.  a  fine  de 
1 4  ans  d^age  de  tiet  heire  female,  et 
donque  fon  baron  et  luy  potent  enter 
en  la  terre,  et  oufte  lejeignior.  Car 
ceo  eft  liorsde  cos  de  ledit  ejiatuie, 
entant  que  le  feignior  nepoit  tender 
mariage  a  luy  que  eft  mane,  Sfc.  Car 
devant  le  dit  eftatute  Weftm.  1 .  tiel 
ijfue  female,^  que  fuit  deins  age  de 
K4  ans  al  tamps  de  mort  fon  aimeeft^. 


np ENURE  by  homage  fealty  and 
efcuage  is  to  hold  by  knights 
fervice,  and  it  draweth  to  it  ward 
mariage  and  reliefe.  For  when  fuch 
tenant  dveth,  and  his  heire  male  be 
within  the  age  of  21  yeares,  the  lord 
fluill  have  the  land  holden  of  him* 
untill  the  age  of  the  heire  of  21 
yeares ;  the  which  is  called  fijll.age, 
becaufe  fuch  heire,  by  intendment 01 
the  law,  is  not  able  to  doe  fuch 
knisrhts  fervice  before  his  asre  of  21 
yeares.  And  alfo  if  fuch  heire  be  not 
maried  at  the  time  of -the  death  of 
his  anceftor,  then  the  lord  fliail  have 
the  wardlhip  and  mariage  of  him. 
But  if  fuch  tenant  dieth,  his  heire 
female  being  of  the  age  of  14  yeares 
or  more,  then  the  lord  ihall  not  have 
the  wardfliip  of  the  land,  nor  of  the 
bodie;  becaufe  that  a  woman  of 
fuch  age  may  have  a  huiband  able 
to  doe  knights  fervice.  But  if  fucK 
heire  female  be  within  the  age  of 
14  yeare?,  and  unraaried  at  the  timq 
of  the  death  of  her,  anceilor^  the 
lord  (hal  have  the  ward(hip  of  thd 
land  holden  of  him  until  the  age  of 
fuch  heire  female  of  16  yeares;  for 
it  is  given  by  the  ftatute  of  W.  1. 
cap,  22.  that  by  the  fpace  of  twa 
yeares  next  enfuing  the  fayd  14 
yeares,  the  lord  may  tender  con- 
venable mariage  without  difparage-^ 
ment  to  fuch  heir  female.  And  if 
the  lord  within  the  faid  two  years  do 
not  tender  fuch  mariage,  &c.  thcr^ 
file  at  the  end  of  the  laid  2^earej$ 
may  enter,  and  put  out*hei-  Jord^. 
But  if  fuch  heire  female  be  mairried. 
within  the  age  of  14  yeres  in  the 
life  of  her  ancefter,  and  her  ancefter- 
dieth,  (he  being  within  the  age  of 
14  yeares,  the  lord  (hall  have  qql^r 
the  wardiliip  of  the  land  untill  tbe^. 
end  of  the  14  yeares  of  age  of  foch* 
heire  female,  and  then  bp|  tJMAl>?injft 
and  ihe  may  enter  into  tt^icM»ii),.4a&l'. 
Quil  i\^  luulv.  Vof:  this  u  out  of  t>ie\. 


Lib.  s.    Cap.  4.     Of  Ktiights  Service.  Se&.  1 05. 

eipuis  que  el  avcdt  acampli/h  IPage  /cafe  of  the  (kid  ftatote^  infomiichJas 
de  14  €m$jjans  ajcun  tender  ie  iTia- .  the  lord  cannot  tender  mariage  Ip 
fiageper  tejeigmor  a  bgff  tiei  heire   her  whioh  is  isajried,  8ic.  For  beibM- 
female  donque  puiffbit  enter  €»  ie    the  laid  ftatute  of  RT.  i «  fuoh  iifiw 
terre  et  oujie  le  feignioTf  ficome  ap^   femaiei  which  was  within  the  age  of 
piert  per  U  reheifcul  etparotx  de  Ic  14  vearet  at  the  time  of  the  deatb 
dit  ftatute-y  ifftmt  que  k  dit  ftatuie   of  her  anceftor,  »«)d  after  (he  hiicl 
fuit  fait  en  tiel  cas  tout  pur  fad*   accompliflied  the  age  of  14  )rearea^ 
vantage  defeigniors,  comeilfembfe.   without  any  tender  of  mariage  by 
Met  uncore  ceo  touti foils  eft  entendue   the  lord  unto  her,  fuch  heire  ^male  * 
per  Utpardx  de  meme  leftatutey  que   mieht  have  etured  into  the  laud  and 
iefeigmoT  riavera  le  deux  am  apres   oafted  the  lordj  as  appeareth  by  the 
les  14  anst  come  eft  avantdit,  mes  lou   rehearfall  and  words  of  the  faid  fta«- 
tiel  heire  female  fait  deim  Page  de   tute ;  fo  as  the  faid  ftatute  was  made  - 
i4ans,nientmarual  temps  de  mort   (as  it  feemetli)  in  fuch  cafe  alto* 
financefter.  getber  for  the  advantage  of  lords.  ^ 

But  yet  this  is  alwajes  intended  by 
the  words  of  the  ikine  Itatute,  that  *' 
the  lord  Ihall  not  have  thefe  two 
yeares  after  the   14  veares,  as  is   ; 
■  -    ,  •  aforelaid,  but  where  luch  heire  fe- 

male is  within  the  age  of  14  yeares, 
and  unmaried  at  the  time  of  the 
death  of  her  anceftor  (i). 

(6.0o.73.b.)  w   OERVICB   de  chiUbhrr     Nota,    it  appeareth  by  [a]  the 
W  O^nvn.  P  fleg^er^  that  it  is  [h]  faid  tmmn  feodum  mliiis,  and  tioijtodum  " 

Si  luSut  r*  ""^  i^ilith,  as  it  was  faid  [c]  by  feme  of  old ;  and  (9  duojeodn    '-' 

9oe!?  «4.  wi7f/u>  ^.  end  fmiettme  thefe  fees  are  calledyco</a  mUitaria[d]:   * 

fcj  Gianvil.  Our  authe^,  having  before  treated  of  homage  fealty  and  eleuage,  ' 

Cb.  7.  cap.  14.  now  cofxtmeth  te  fcni«bt  fervice  itfelfe.     In  Dome/day  it  is  thus 

M  OUiWil^  recorded :  Epifiovus  Baitctnfis  tile  qui  Unent  de  Modardo,  reddii 

Sic,    Fleui  «  50#.  etfermtium  tmtus  mmhs. 

lib.  I.  cap.  8.    Bra6bn,  lib.  S.  fo.  85.     Biitton,  foi.  162.  &  fol.  28.  Sc  95.'   OcLam  In  4iveri]f. 
locif.    Minor,  cap.  1.  feA.  8,  Sud.  Ditort.  ,     .       '  : 

*^  Chivakr,"  t.  e.  eques^  knight,  is  a  Saxon  word,  and  hy  them 
'written  cnile.   'Ckivaier  taketh  his  name  from  the  borfe;  becanfe    - 
tbevalwayes  ierved  in  warres  on  horfeback.    'Iht  Latines  called    - 
*       •  ^ .  them 

(l)  In  Ia  and  M.  and  the  Pap.  MS.  imtulfirmi  qimnfuyfl.    Lei  heires  fenuls^ 

there  is  4be  Mkywifu^  addition :  ^liemfi  un  puis  que  eles  avp^ont  ccmpite  age  de  \^  atuitt, 

t^mi  t90t  un  mtmer  de  unmoer  ferfemtyce  et  lejeigawr^  a  qm  U  mariage  appent^  eeles  ne 

de  cUvMer,  et  iltient  uu  outer  maner'de  un  vondra  marier^  mex  per  eoveiHfide  Uritefti 

tmter  borne  per  UM  tUt^ftmiyee,  mm  it  tienl  celes  n/^udra  tener  dijm0trie»p  fuff^em  e/l  que- 

ttm  mUMr  per  pri§rkie,  Cfc,  et  l^4Utter  wumer  Ufeignmr  ne  pwfe  en/er  ne  Uner  |/r  emft^n  . 

tr  pofiefiorite^  et  a^  tffue  file^  et  dtn/'u^  et  delatnariagelesterresdefeUsJbeirezj'emidtJ 

tf  mtmer  J  ddcembnt  ml  fie  adonqnes  ejfeant  euter  deux  amts  aprez  U  urme  dez  awtunidbi    ^ 

ms  tage  it  14  aunst  et  lefei^nour  de  que  14  aunj,&c,  per  queux  parols  U  poet'  tfir$ 

dM  maners  eft  tenu  per  pnoriteyeifit  le  prove,  qui  apres  Us  14  aunz  nuU  doit  a'uer^  / 

gmrde  del  corps  del  Mre  et  de  le  manor  tenux  let  terrttc  en  tiel  toft^  &e,  forfiue  relui,  aqid'"' 

do  lupt  ot  Vauier  jetgnmr  foiJU  U  gmrdt  dtl  lo-  meoriage  appem^  C^c.  et  fur. too*  que.  tnit' 

emtor  manor  tenuz  do  Itty,  on  <efi  ettfe  quant  la.  mariage  n*appent  a  /Htty,  de  qui  la  Oon^  efi-  ••> 

JUo  viont  al  ago  do  14  ^tuns^  0*0  esOrera  en  le  teuus  per  ptfteriorilo,.  dfc.  tioU  boirtJemi^\  *  > 

manor  tonax  per  ptfteriorite  cement  ^qfio  elo  guans  ele  ^iont  al  ago  ae  i^  etans^  pootMm^  v. 

Joit  adoHouos  dojmario.  -  ^r  les  paroli  do  emtro  en  tiel  terre^  que  ifint  {/f  tensu  ^...* 

aOa^^oUuto  do  Weftminiter  premier  >&«/  pofieriifrite,  ^r.-^Sec  35  H*  6»  52. 
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Of  Kmjhte/.;^nriciev, 


S«<ft.  108^ 


fo. 


36f  Oft 


ihem  cquitet^  the  Spaniavds  cai^lieroeSf  Iht  Frenfbmcn  chivaU^Sf 
iAJ^mShi^citiatiieri,  and  the  Gey^nonei  reifiri f'tfi  from  the  horfe. 
Itlirf  rilf^iifiyto  be  reene  by  what  names  thriTAnrvfee'bf  a  inight  is 
catt^«'j|)t  i#  (^aljcd^f J'5frri/t«mj^>^»iyff<MiM,  ^w  pe)^inet^  dominum 

regak  ttlum  adc£ipkaicm  itmhwum;  niJItiLm  ih  prt)p¥id  ptrjbnd  prv-  Britton,  fof. 
jfeHm9jutritmfenitio,  tt  fdfi  ckm  frO'feMtiefito  fBOifecifrii  ioniino  '^^f  «63.   . 

rtp\^k^  -i  Iieofori9^9cim  ^ci  fot^  qmiajit  et  cajntur  fhra,  Jfve  ^^ll^^  ^i 

r       if.^^fi^''^:firvitmm  quod^t  domino  aqntaU^    And  it  is  ^Med  t9k,^. 

t7D''^,^\jJpifagmnj  as  it  appearetb  [/]  by  LUtUion  and  maay'aU'^  Awwrj  •24. 

' tho^iti^s Wore  recited;  fometiine  droit  dt  cfp^,    Alfo  it  is  called  1^6.  AflT.  65. 

kl  r^g^le  JerviHum^  quia  fpecialitcr  pertinet  ad  dominmn  regem.  Si'^^^I 

Ui  /tmcatiir  in  cartd/fdcitndo  ihdc  forinfecufn  ftroitium^  vel  regale  ^jf  g^  '^ 

/ef1>itiurtif''vet  ferintium  domim  regis^  quod  idem  ejl^  SfC,     And  an-  7H.  4»19V. 

otKer  fiith-  Et  fnnt  quctttam  fcrvitta  furinfica^  qwe  dtci  potemnt  (Ante  68.  b.)    . 

regaUai'pue  ad  Jcutnm  prctftantar  ;  et  inde  kobemus  Jlutagium,  et  if)  Bra6ton, 

-     ratiem  fm%  pro  feodo  mUifari  reputanfvr,  SfC.  So  as  in  refped  of  5™/"P?-  - 


CftD.  14. 

[g]  Brittom 
fol.  187. 


hioi  that  doth  tt,'tt  is  ca&edfervkium  milkis',  hot  in  rel'ped  of  him 
fbcanri  tor  ^bom  it  is  done,  viz.  to  the  king,  and  for  the  realms,  it 
is  .04IM  J'eroiiiitm  regale;  or  fervitium  domini  regisy  Sj^c.    \K\  In 
aneleiit  time  they  which  held    by  knights  fervice  were  called  j?™^"*  «•» 
miUteSt  qui  per  lorka$y  ift*  d^endunt  et  dcfeniunty  SfC,  and  fonie-  fA^'caruHen 
tiixxe  this  fervice  is  called  fervitium  hauberticum.    And*  in  ancient  priiD.Mat.Partf» 
time^  iucb  as  held  by  kxughCs  fervice  for  the  defence  of  the  realme  Mirror,  cap.  ?, 
had  many  privileges  granted  to  them  by  law :  as  for  example,  they  ^^'  ^^• 
migHt  have  a  writ  de  ejftu^  quid'  de  tallagio,  the  effcd  whereof 
.  wns  [i],  6"t  Tho,fitiu$  Ranulphi  terram  fuam  teneat  per  fervitium  r.«j  j^j  Clatif. 
mUtart,  Jicut  domino  regi  motijiravit,  tunc  nullum  ab  eodem  Tho,  i9H.3.iiu  22. 
capiput  talUfgiufn  jiec  pro  eo  dando  ipfum .  dijlnnganf^  ipei  homines  ' 
fuo9  q4(i  per  cof^mile  fervitium  ttneant.    And  this  agreeth  with  the 
"  ancfent:  charter  of  king  i/eyiry  the  firft,  before  mentioned,  which  h^ 
inade>>n  the  day  of  his  coronation  for  ^e  reftitution  of  the  aacient    -  .  ^'    \,}^ 

la  we?,;  (i]  Militihusy  qui  per  loricas  terras  fuas  ^ffendunt  et  d^er-  W  G^rta  rf.  J.  :>j 
viutffy'terras  dominicarwn  carucat^ fuarum  quieta*  ab  amnikugildiSf  ia libro  rab»  •  ^-^  1 
€t  ifmni  opere^  ^-c.  con^edo :  and  the  reafon  thereof  is  there  yeelded ;  ?***  '**'."^ 

P    ^  K  1  ^i^  l^"^  magno gravamine aUevatijint^ ita equit et  arpiisje  '^    . 

L75'  *^'J  ifene  ij^ruant^  ut  apti  et  parali  fint  ad  fervitium  metm,  et 
defkn/iimem  regni  met.  But  thete  priviledges  and  quittances  are 
difcontintted,^aad  the  charge  remaineth. 

it  is!  called  commonly  in  [/]  our  bookes,  fervitium  mUitarey  <!^c. 
or  fsrtitimnndiitis.    And  tliis  fervice  was  created  and  provided  for 
the  defence  of  the  realme,  ta  performe  which  fervice  the  heires  are"*  'i**^**  j^b.  1. 
net  accounted  in  law  able  till  the  age  of  one  and  twenty  yeares.  kk!  «       *  f^ 
Therefore  during  their  minority,  the  lord  (hal  have  the  cuftody  of  .ir/aii*',    ') 
thettu  not  for  benefit  onely,  but  that  the  lord  might  fee,  that  they  be  j)|i^o,.iib.  t,-^  :* 
in  their  yong  yeares  taught  the  deeds  of  chivalry,  and  other  vertuous  ««^p<  l&  \     .-*  \ 
and  worthy  fciences.  ^^^^^-c^^fii^  *>:> 


1 


m  GlanTil. 
lib.  7. 


ca.  9, 10. 


tenurot  ftuB  fpfe  erfiringitur  domino  feodi  fui^  melius  inffruere pottr\t,  ^^^^' 
out  teUt^  quwn  diminus  iUey  cm  ab  eo  fervitium  tale  debetur,  et  qui 
im^rii  pixtentift  et  ionori$  tefiimatttrj  qudm  funt  alii  amici  propinqai 
*  tenefUiffnii  Ipfe-  namque/utjibi  ab  eodem  tenente  mtliHsferviatMr^' 
dili^nieok  euram  adhikehit^  et  mdiks  m  km  cum  erudireeipertwswffc 
cei^iur.qjtimrraiifui  amtcijuvenis,  4'C.  et  reverd  non  minimum  ifrii 
mgn^A^tammadumi  ut  tncoLe  efus  in  armiijint  expertiy namaitda&tr 
quil^etfidtf  quod fefbrrcipfc  non  djfidit. 

'    AmongJk 


«'•>*. 


«  -     M  .« 


"iir 


Lib.  2. .  Cap.  4.     Of  Knights  Service.  Se€t.  105. 

etpuis  que  el  avtdt  accompli/h  cage  /caie  of  the  (kid  ftatote^  infoniQch.as 
de  14  ansfjans  ajcun  ieaderde  ma-'   the  torS  caonot  tender  mariagt  to 
fiageper  tejtigmor  a  h^f  tiel  heire   her  which  is  mmried,  8ic*  For  beibfH^ 
female  donque  puiffbit  €nt*r  en  U    the  faid  ftatute  of  RT.  i «  fuch  iflbe 
terre  ei  oujie  le  feignioTf  ficome  ap^   female>  which  was  within  the  age  of 
piert  per  le  teherfall  ttparolx  de  le^  14  veares  at  the  time  of  the  deatb 
dit  ftatute ;  ^[fmt  que  k  dit  ftahUe   of  her  aiM^eftor,  and  after  (he  hnd 
fuit  fait  en  tiel  cas  tout  pur  Pad-   accompliflied  the  age  of  14  )rearea^ 
vantage  defeigniors,  eomeilfembfe.   without  any  tender  of  mari^ge  by 
Met  uncore  ceo  tonti foils  eft  entendue   the  lord  unto  her,  fach  heire  finale 
per  /ef  jNira2r  de  meme  lejtatute,  ffue   mieht  have  entred  into  the  laud  and 
iefeigmoT  riavera  le  deux  am  apres   oafted  the  lordj  as  appeareth  by  the   . 
/«  14  anSf  come  e/l  avanldit,  mes  lou    reKearfali  and  words  of  the  faid  fta«- 
tiel  heire  female  fait  deim  Page  de   tute ;  fo  as  the  faid  ftatute  was  made  • 
14  an«,  nient  maru  al  temps  de  mort   (as  it  ieemetli)  in  fuch  cafe  alto* 
financefter.  firetber  for  the  advants^  of  lords. 

Bat  yet  this  is  alwayes  intended  by 
the  words  of  the  fame  ftatute,  that  - 
the  lord  Ihaltnot  have  thefe  two 
yeares  after  the   14  vitares,  as  is   * 
—     .  ,  '  aforefaid,  but  where  fuch  heire  fe- 

male is  within  the  age  of  14  yearesi 
and  unmaried  at  the  time  of  the/., 
death  of  her  anceftor  (1). 

(6.0o.73.b.)  w   OERVICB   de  chiUbhr:'     Nota,    it  appeareth  by  W  tfi« 
fa]  Ohnvil.  P.  JUg^er^  that  it  is  [h]  faid  tmmn  feodum  militii,  and  not  feodum  " 

W  luSii  r*  ""^  i^ilit^,  as  it  was  faid  [c]  by  fomc  of  old ;  and  fo  duofeodn   * 

9oe!?  «4.  fffilitiit,  ♦<♦.  atidfymetime  thefe  fees  are  callcd/cocfa  miUiaria[d\: 

ic]  Glanvii.  Our  authef,  having  before  treated  of  homage  fealty  and  efeuage,  '' 

ft.  7.  cap.  14.  now  contmeth  te  fcni«bt  fervice  itfelfe.    In  Dome/day  it  is  thus 

rfl?^^T%  ^^<^ot^^:  Bpi/copus  Bai€cenfis  tile  qui  tenent  de  Modardo,  reddit  '' 

lib.  I.  cap.  H.    Bra6bn,  Hb.  2.  fo,  85.     Britton,  foi.  162.  k  fol.  S8.  Sc  95.'   Ockam  In  diver/ji 
locii.    Ifirror,  cap.  1.  fcA.  S.  Sad.  Dtton.  -     * 

•     .  .  .    *     > 

*^  CkrcaUr,"  t.  e.  eqves^  knight,  is  a  Saxon  word,  and  hy  them 
vrnlten  cnile,   'Ckivaier  tsketh  his  name  from  the  borfe;  becaofe    * 
tbev  alwayes  ierved  in  warres  on  horfeback.    The  Latinee  called    ~ 
•-       '  '.  them 

(l)  In  l4  and  M.  and  the  Pap.  MS.  n  tielfirme  qm  tnfuyft.    Le$  htins  femiJs^ 
there  it  the  Mkywifu^  addition :  ^liimfi  un  puts  ^ue  eles  avpront  ccmpiie  age  de  i^  aunz, 
k^mi li0t  un mtmer  de  at* mUer perftryyce  et lejeigncur, aqmle mdriage oppent^ celei ne 
de  ctHv^der,  et  iltient  uu  otter  matter  de  tttt  voudra  tnarier,  tttex  per  eoveifife  di  Id^tetre   - 
tmter  botiu  pervt  tUirftr*uyee,  ams  il  iietti  celee  n/9udru  tetter  diJittarieiCf  furttem  e/t  qme' 
ttm  mmter  per  prierUie^  &?,  et  Veuaer  wtatter  le/eignmr  tte  pttfe  aver  tie  tetter  fer  etut^tt  . 
fer  pofiefiorite^  et  ad  jfiue  JUe^  et  devie,  et  de  la  tnariage  Us  terres  de  ceUj  Metres  J'emdej 
lee  mnners  d^cetidotet  eufie  euhtiqttes  efteant  enter  deux  atais  aprez  le  tertae  dex  awttoa^x    ^ 
deins  l^age  it  14  Aanr/»  ellefeipteur  de  que  14  aunt,&c.  per  queux  pands  it' toeteflre 
uit  dm  ttiatiers  eft  teteu  per  pnorite'feifit  le  preve,  qui  apres  let  14  aunx  ttuff  doit  ai/er^  ' 
garde  dd  cerps  del  beire  et  de  te  titatter  tetutx  let  ttrrttc  ett  tiel  x»fi,  &c,  ferfque  reluif  a  Jid- 
da Itept  et  Vaater  JeigttOier  feijit  le  garde  del  /r-  mariag^  appetite  t^t.  et  fir, tea*  qae  fteit'  - 
eatter  tttaner  tettux  de  Ittp,  eft  ceft  tafe  quant  la.  ntariage  n^eppent  a  teltey^  de  atd'la  ten^  eft  - 
JUe  viittt  alagede  lA,  autti,  ele  ettirera  ett  le  teaus  per  pcfterieriu,  dfc.  tieU  beirtjeme^r  * 
autaer  teatuc  per  pofteriorite  cemeat  ^^  ele  guatu  ele  vieat  al  age  ae  14  eeOttt^  pntMe/e  ^\ 
Jeit  adenames  demarie,  -  ^r  let  parelt  de  emfre  en  tiel  terre^  que  iffittt   {/f  tetit^t  f^...  • 
eafeae^^eihae  de  Wcftminiier  premier /^nf  pq/leriifrite,  ^r.-^See  35  H^  6,  52. 


them  cquitet^  the  Spaniards  cai^Ueroes^  the  Frei^hmen  chivaliiirif 
t\Ji^l9Miiiteitit^ieri;  and  the  Gc;*iui»'e:i>«^eri/a/l7rom  th6  horfe.    ' 
Iiltf  i«|»«fiy  to  be  feene  by  what'  Trames.thri'ftfrvfce  6f  a  inight  is   t^i  ii,.a  in^  - 
cattdi/illt \^k\}e^lf\StrvHi9mj^mfe^^, ^m peHinetad domimm  fc. se^ar 
rr^M  r/'taiNl  adcapkattm  ioiUMHm;  lujitkm  ih  propHA  perJbnA  pro-  Bntton.'fof. 
fe^ihfjmritmfertithy  tt  fdfi.  ckm  prO'ffiMHefito  fati^erit  dotnmo  ^^>  ^6^- 
^^i/j§r^  ^  iieojhrn\f€C9im  did  fotefi^  quia  Jit  et  capitvr  Jhraf  Jfve  ^^l^^  ^i 

r       '^M.r\'^f1^f'a:j€rvitiumqw)djit  domino  capituU*    And  it  is  c&llecf  ^^]^  0 

s^'/v^W***'  **  ^^  appearetb  [f]  by  Ii^//e/o«  and  many'aU'*  Atowrj  •24. 
thoriums  beibre  recited ;  iometiine  dbroit  it  e/pi^.    Alfo  it  is  called  ^6.  AflT.  65« 
[^J  rugate  JervOii/mt  quia  fpecialiter  pertinet  ad  dominum  regem.  Si"*^^^: 
Ut  /tmcatiir  in  cai^td/faciendo  ihde  furwfecufn /ervitium,  vel  regale  ^^'^  '^ 
fifoitium/vd  fcrutium  domirU  regisy  quod  idm  f^,  4*c»     And  an-  7  h. 4. 19.. 
otRer  ilkith  t  Et  funt  qucedam  fcrvitia  furxnfica^  qua  dtci  poterunt  ?Ante  68.  b.)    . 
regathrpue  ad  Jctitnm  prctftmitar  ;  et  inde  kAbemus  Jlutagium,  et  [ /]  BraAiw, 

•     ratitm  fem%  pro  feodo  miiitari  reputanfvr,  S^c.  So  as  in  refped  of  ™  ^"P^  ^ 
him  that  doth  it,- it  is  called /m^ftt«m  milkis%  but  in  relpea  of  him  '.p  ii 
for  and  to  ^boin  it  is  done,  vis.  to  the  king,  and  for  the  realme,  it  r^jf  Bnttom 
is  .04IM  jtroiiiitm  regate;  or  fetviiitm  domini  regis,  Sj^c,    [h]  Jn  rol.  187. 
aneiefit  time  they  which  held    by  knights  fcrvice  were  called  Br«£ton,  uW 
miUtcSy  qui  per  ioricasy  4ft*  dtfendunt  et  dcferviuntf  SfC.  and  fome-  r^^'caruHen 
time  this  fervice  is  called  fervitium  hauberticum.    And  in  ancient  pniD.MatPartf.. 
time>  fucb  as  held  by  knights  fervice  for  the  defence  of  the  realme  Mirror,  cap.  2. 
had  many  privileges  granted  to  them  by  law :  as  for  example,  they  f'^^*  ^^* 
might  have  a  writ  de  efeBcT  quiet*  de  tallagio,  the  effcA  whereof 
yms  [i],  6't  Tho,Jilius  Ranulphi  tcrram  fuam  teneat  per  fervitium  r;^  j^j  CUuf. 

.    nnlitarty  Jicut  domino  regi  monjiravit^  tunc  nullum  ab  eodem  The,  19  h.  3.  m.  22. 
eapiput  t^lUfgimn  mee  pro  eo  dando  ip/um  difiringanf^  ifel  homines  * 
fuo9  qui  per  Qonjimile  fervitium  teneant.    And  this  agreeth  with  the 
'  ancfenVcharter  of  king  i/e/jry  the  firft,  before  mentioned,  which  he^ 
made  on  the  day  of  his  coronation  for  ^e  reftitution  of  the  ancient    -  .  ^'    \/; 

lawes,;  [lc\  MtlitihuSy  qui  per'loricas  terras  fuas  defendtmt  et  d^Cerr  jpc]  G^^rta  rf.^.^^] 
viu$f;  terras  dominicarum  carueat^ fuarum  quietas  ab  ommbsu  gUdis^  ialibrtf  ral^  '-^  i 
€t  omni  opere.  Ac  iconkedo :  and  the  reafon  thereof  is  there  yeelded ;  J"*'  '*^'  "^     -    *  1 

T^K  h  1     ^^     "^  magno  gravamine  aUevatijinty  tia  equu  et  arpitsje  ^  ,  ^.^ 

I/O'  ^'J  bene  in^ruant,  ut  apti  et  parati  fint  ad  fervitium  metm,  et  .  .    ^  \\ 

defkn/iimem  regni  mei.  But  thete  priviledges  ajad  quittances  are  y.  .-  . .:  -c;^i 
difcontintted,«and  the  charge  remaineth. 

it  is:  called  commonly  in  [/}  our  bookes,  fertitium  mUitarty  SfC.  nj  cianril. 
orftrtitiumndiitis.    And  tliis  fervice  was  created  and  provided  for  nb.  r.  ca.  9, 10. 
the  defence  of  the  realme,  to  performe  which  fervke  the  heires  are-  *'«^»»  j^b.  1. 
net  accounted  in  law  able  tiU  the  age  of  one  and  twenty  yeares.  JiJ,  «       *  Jg 
Therefore  during  their  minority,  the  lord  (hal  have  the  cuftody  of  .ir;a^''',  '*) 
them»  not  for  b^efit  ooely,  but  that  the  lord  might  fee,  that  they  be  j4»^o*iib.  2.><  ii 
in  their  yong  yeares  taught  the  deeds  of  chivalry,  and  other  vertuous  «<f»  ^^  v     -^  \ 
and  worthy  fciences*  Wtttor.x4p,jai,  ^t^ 
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tenurct  JUt  tpfe  iftringitur  domino  fevdi  fui^  melius  inflrucre  pottr\t^  ^^^^  ^*v , 
tfiii  teUt'^  quam  dominus  itley  cut  ab  eo  fervitium  tale  debet ur,  ettpd 
nqfcris  pidentift  et,  honoris, c^imatur^  qudm  funt  alii  amid  propinqai.  .  . 
' ttnefUif fHi9  ,jp/h  namque/ut^i  ab  eodem  tenente  meliits  ferviaiury  ...  .z  v,.  «-.. 
diligsnitn^  euram  adhibebit^  et  mdiks  m  km  cum  erudireeipertMs  egc  *  "  -  *  -  > 
ttfjahtr^ qtsimraUqui amieiJuveniSf  4*^.  et  rtvtri non  mnimum  -erii'  ■-  '^  -  - '  -  •  ^ 
T^gts^^s^Mmmadam^  ut  incoLe  ejus  in  armisJuU  expertij  nam  aitda&tr  -    '^^^  - 

fiiil^etfabit,  quodfejbire  npfe  non  diffidit.  ....:..., 

-    Amongft 


2.  Cftp.  4.      Of  knights  Service.  Sefl;.  103/ 

{%]  tMb.  fol.       ,[n)  Amcogd  tke  lawes  of  Saint  Edwarjl  ibe  Caoie&)ri  it  is  tlui% 
^^  **  provicbd :  Dehtnt  .entm  iwtve);;^  /i^rrt  homnuy  SfC,  fecundum/fo^m^ , 

Jiamy€tfccundMmtenem€nta/ua  arma  habere^  et  iliafempcrprompta 
oa^/hevartitd iuUymem  rtgui^  ttforoitotm  domumrum  fuonm^juxia 
frascntmHk  dommi  regis  espiefuhm  tt  peragemium.    Amd  fVillkim . 
tbo  Cooqutror  coofiroiMl  tbat  law  in.thele  words;  Siaiumus  tt 
jLrmiUr  prtuipmis^  ut  anmes  comitu  et  burones^  et  fniiiies^  et  fer* 
.   'oiepitu^  ei  mmvei^  lUteri  iamines  totm$  regni  wjfiri'pradidi  r^c    ^  -t 
kakeant  et  teneant  Je  J'emper  in  armis  ei  in  equis  ut  decet^et  L7^*  .^^J 
opartett  4U  qubdjint  femper  prompti  et  parati  adjervitium  fuum  m- 
ieginam  nfibisexpkndiun  et  peragemdum^  citm  femper  opus  adf'veritf 
SeeW.f.e«|i.4K  fecundumquod  mbiedcbtni  defcodU  et  tenemeniis/uis  dejurefacerep 
the  Secoad  Fart  ^^^     o«t  ol  thefe  two  law^  the  ftudioufi  and  learned  reader  \^Il 
(l^o  23 '^^''  gaUbiBT  dM«r»  ootatk  thiogs.    And  tbere6>re  if  aii^r  the.  lord  haUi 
Poft.  948.)  ^^.  wardOiip  of  the  Ux^  uad  the  land,  the  lord  doth  releaie  to  the 

inbaX  hia  right  in  the  ieigDiorie,  or  the  feigniorie  defcend^tb  to  the 
iafa^,  he  d^ajl  be  out  of  ward  bqth  for  tiie  body  and  the  land ;  for; 
he  was  in  ward  in  refped  he  was  not  able  to  doe  thofe  fex^kes 
which  he  ought  to  doe  to  his  lord»  which  now  are  extind,  and 
c^ante  tavf4  c^iff^t  c^ufatum,  A^d  oujf  author  faith,  that  the  ^ 
tenure  by  knights  fervice  drawetli  unto  it  ward,  marriage,  ^c.  fo  aa-.. 
^pi^Af'  '^AAA  ^^^-^^^  ^  ^  tenure  continuing.  As  if  the  conu^  iA«.(l^iita^ 
IX^^a.^io6  i  '^^^^^  ^  ^°  execution,  and  his  land  alfo,  and  the  cunukeL  rdut^iC-; 

to  him  all  debts,  this  Hiall  diichurge  tii6' ^e^utioi^;  fyr  the  del4r^ 
was  the  caufe  of  the  execution,  and  of  thejcoDtinuancchof  it  tidi 
the  debt  be  fatisiied,  thereibre  ibq  difcharge  of  the  debt- wiiicii:i»> 
the  cilufe,  difchargeth  the  cxecuU^t  which  is  ib<i>  oiecW    .* 

"  Et  trait  a  lay  gard,  mariage,  et  reliije"  So  as  regularly  there 
be  fixe  incidents  to  knij^hts  fervice,  (viz.)  two   of  honour  and  fub- 
miflion,  at  Homage  andFealtie;  and  fout^  of  profit,  viz.  Lfcuage, 
"vdiereof  he  -iiath  treated  before,  VVafd  (i.  i\  wardlliip  of  the  land), 
^         \         Mariage  and  Relieve  ;  of  all  which  our  autlior  hallt  ipoken.     But 
[a]  Qxviid,  evft*  there  be  other  inf<zdents  to  knighla  fervice  befuJee  thefe;  [a] 'as     -^ 
fc*  ^a$°**  ^^  pnrfairefiU  chivaUer,  et  aide  jmrJUe  nteiriet^  i\i\  vfhich  at  the 

Reoift.  oriiL.  common  law  were  uncertaine,  and  Were  called  rafionahiliu  mMia^ 
fo.  §7.  ""becaufe  if  they  were  exceflrve  and  unreafonable  in  the  judgment  of 

Glanvit.  liV*  9-  the  court  where  they  were  ^^ueTtioned,  th^'y  ought  not  .to  ^  paide  : 
S*  ®^^T'  but  now  as  well  in  the  king's  cafe,  as  in  iht;  cafe  of  the  fubje^;  they 

ciin!40  £tUbS    ^^  ^y  ^*  ^^  parliament  reduced  to  tertaintic,  which  are  U'Ortby 
€..14.'        *  *^  your  readiag  (i). 
Mttfor,  cs.  1.  ' 

fc^  3.  «  Gardy*'  or  Wardy  in  I^tine  cyjiodia.    And  heroof  Xht  lord  is 

BrtnoD,  UK  5B.  calkd  gardiany  cujios,  and  the  minor  is  called  a  ward,  ot  otte  iu  ward. 
T,  N.Bc  9t.  lb  t^^  ^  albeit  (as  oiir  author  faith)  knight  fervice  draweth  with  it. 
Vf.Le^si.  ward,  ^c.  yset  by  cuHotxio  the  heir6'  of  hint  that  holdetlf  in  focage, 
S5  £.  d.  ca.  u.  m^  be  in  ward. 

11 B.  434      \  .    -A  •       .        .   1    .  -    :         • 

6S.  3;U.     Via.  Sea.  110.  lb]  8H.  3Fr9rc»pt.:$8.  •     Palcb.  2jl  &  1.       Coram 

rage  Kt*U  43^    JNota  pro  Hiberniit  Prior  del  St.  Triniti'e  de  Dublin's  cafe  '-   ,     , 

.**  ilfamtfgf,''''MaHtflrpnfOT,'Wtolceiieth,  iro^  cOpulatiort 

of  man  and  wife  in  mariage,  but  alfo  (as  in  this*  p^lace  hei'e)  the  in- 
tereft  of  the  gardian  in  bellowing  of  a  ward  in  marriage,  which  the' 
law  gave  to  the -lord;  not  for  his  beaefit  oneiy, 4nit  that  be  ihoatd 

matdi 
(0  [Sec  Note  38O 


Xib.  <,  Of  Knights  Service.  Sea.lQ3. 

match  him  vtftnoaD^  Mul  in  «  good  ftmily  witboot  lliHiKfiyiuait, 
mi  Qaii  b«  fsid  IwiwjIw,  wfaieh  is  the-phndptU  foawkdm  of  bi* 

fc]"JW»tf^"iWew«M,i>deriTedfroiiithel4ftw»ri>rdrt/erawj  [eJVidSta. 
ifor  fo  [djaacient  aatfaon  i»y,  and  gre«  tbia  rttfbn  :  Q»iii  ktrrr^tat,  "?  „^i^ 
faajacaafiat  ftr  mteeegiirw  deajiim,  ntnttw  m  anmut  iwrAw,  [^  i'^^. 
etfrvpterfaSamreieMitvmtmfmeiendtttTit  ^  hmrtite  fv»dmi  prv  foi.  h. 
fiaiia,  ftta  dieittr  retevium.  And  in  Dem^'day  it  is  cbUkI  ninw-  Flan,  lib.  i. 
wkk/khi  »d  refcmrfto.  c*.  to.  &  lib.  S. 

Thf  nlide  flf  a  whole  knight's  fea  is  five  pound,  and  fo  tceord'  "-.  ****  ''^  ^ 
ing  to  tlaitt  raU.  And  tliis  reliefe  «u  as  fom*  hold'  certaine  b;  tb*  oi|^Xl^*9i 
conunonlaw;  [*]  bultbereliefesofearlesandbanMtswereiseertaiBe,  ^a.  4,'&iib.  7: 
and  therefore  were  called  relnia  rationMlia ;  but  ibe  tlatute  of  «».  9,  Ockks. 
Magna  Ciarta,  cap.  i.  limits  tbem  in  certaine,  and  men timeth  only  d«<ltft«uiiii 
a  koij^t's  fee.     But  I  reade  in  the  book  of  Dimir/Say,  fvAt^TsuHU  ^^^^°^l^ 

mntajwt,  el  eqaum  vnum  cum /Hid  et  aliitntfine  feUd ;  qtibdji  ^htt  ei  [•]  OcUa  nhi  • 
emtt  vel  aedfiim,  pr^^abantar  rrgi,  utji  vellet  acdptrtt.  '    r«p™-  . 

Sines  Littleton  wrote  [e\  there  \t  a  goodlaw  made  againft  fran-  ^'^"^  "*■■'" 
,4«lentfsoffmeQts;  gifts,  grants,  dec.  contrived  of  frand  to  binder  or   r°j  is'^ji^. 
^fiiiiiil  lords,  &c.  of  their  rdi^efos  and  heriots  amongft  olherthings,  ca.  5.    17  E.  3. 
JOT  tbeexpofiiion  of  which  flatute  reade  the  aatboritim  qtMted  ia  Balitfc  3. 
tks  otargsnt     And  it  is  to  be  obferved,  that  tbe  words  of  the  faid  '  E.  3.  *.  n. " 
aftof  t^Mx-ui  f be  it  tker^m  ikciarfd,  ordained,  mdenaHfd J  xwisi'.  ^fc!" ' 
tmi  tbirafere  bke  cafas,  uid  m  femblable  mifcbief  lliall  be  taken  g  ^  fft_ 
wldna  tlw  ramedM  of  Ifaii  a£i  by  raafon  of  this  word  Cdeelored),  Guuche'rcarr. 
wberafe;  it  fywralh  what  tbe  Uw  was  before  the  making  of  this  6.  Co,  is.     ■ 

"""^  ^''■*  10.  Co.  .w.  b. 

geeellbtbelbtiitMOf  SH.7.c4.ltMG.  3.CS.6:    Vtdi^  >«cb.  IS  &  13  EJis.  Pier  SSff. 

*■  5m  hnrtmalt"    \J"\  For  regularly  by  the  common  law  ttie  m  Brit.  im. 

lumfliaUnotbeia<itard,anleffi)be  claimeaabeireby  defcent.  Tbn  FtH<i,]<b.l.n.9. 

ftatnteof  jtfertoa,  de  *w  ^uipfimogenitotfe^trr/blmt,  [g]  did  hcipe  Jf]  "^^  "V<!: 

fBoffiaents  by  coHufion  in  certanH  cafes.     And  BrUtoa  laith,  that  ^4a  fC'*sf^ 

BiAeti-  de  W^rani  a  Cage  of  tbe  law  did  advife  the  great  lords  of  d„i  '{^,  '^ 

the  realme  ta  make  llie  iaid  fiatnte,  which  when  it  was  pe^  dw  9 1).  4.  <;. 

fame  B&  tooka  bis  Grft  *b&  iu  ^  heira  of  W^md!%  own  bflir«,  «  ^-  7.  ci.  tr. 

wher»f  flrirtoa  m^etha  fpeciall  ramcmbranca.     Bat  now  [A]  by  p,";J'?!;fe. 

Um  ftatntes  of  3a  and  34  It.  8.  of  wills,  he  which  lioUeth  lands  by  {^*  q„^_  ^, 

knidits  fervice  may  by  ad  execotad  to  his  life  tima,  or  by  his  lall  [h]  stB.t,'. 

will  in  writing,  difpofe  of  two  parts,  as  by  tbe  faid  afls  .apFiearetb.  n.  1. 

lfbedifooli»rtlhyaae»ecut«d,thBnit  Ihall  ftand good againft  the  3*"-8-ea5. 
r  a    K 1  'WK,  b  aa  aotbing  Ihall  defcend  onto  tbe  heire.  Bui 
L7°*  °-i  of  a  davifa  by  hU  bft  will,  a  third  part  fltnU  defcaa 

bairt,  though  all  ba  devifad  away:  and  if  the  tenant  1 

third  pari  to  defcand,  tfaea  the  dsYife  ia  good  for  tba  tefidne. 

tbe&  thinga  raqoire  fo  many  _diver(lties  grounjled  opon  tvidi 

fons,  and  ara  &>  plainly  axpraflad  io   my  Coinmcat«ries,  1 
'    (baiag  vary  lang)  ftiall  not  need  to  t>c  Kpaat«d  here.    [AJ  A 

the  taaure  by  uiigHta  ferrice  drayeth  to  it  ward  mariajje 

licfe,  ia  of  gnat  antiquity,   fDi"lb  it  ^as  ia  the  tiaia  »f  king  '(ki'iii,  9. 1. 

A^iredii).  .iiks. 

"  QWMf 

(2)  Seeiaotc  onOefabjeaof  n^  opinipn  tbe  fnidal  tenoKt  wen  ftrtled 

P>tt>  8].  a.  here  Mfore  tbe  Cunquefl.    Sue  at  to  tl^s 

[;6.b.1  GOfUrOTCrtcdp<»Bt,lMi^l,4f6l^a. 

(0  TUi  {hewfc  that  la  laid  Cobe^ 


Lib.  2*     Cap.  4.       Of  Knights  Service.        SeA.  l'o3. 

**  Qwnt  tiel  tenant  mart."    Here  Idttlet&n  fpeal^etli  n«t  of  a  dy^ 

tng  feif^d  by  the  tenant,  for  in  many  cafes  the  heire  (hall  b6  in  ward, 

albeit  the  tenant  died  not  feifed,  ^c.  nor  in  the  homage  of  th^  lord. 

As  if  the  tenant  maketh  a  feoffment  in  fee  upon  condition,  and  the 

feoffor  dietb,  afterliis  death  the  condition  is  broken,  the  heire  wiihia 

age  entreth  for  the  condition  broken,  he  (hall  be  in  ^ard,  and  yet 

(h  Co.  99.)       the  feoffor  hadno  eftate  or  rieht  in  the  land  at  the  time  of  his  death, 

but  onely  a  condition,  and  \^hich   was  broken  after  his  deceafe. 

[*}  99  E.S.S6.  [*]  Bot  becaufe  the  condition  reftoreth  the  tenant  to  the  land  tn  na- 

tii.  G«rd.  9«:     ture  pf  a  defcent,  (for  be  /hall  be  in  by  defcent)  by  the  fame  reafon ' 

oL^^i^t.        ^^^^  *^  reft»re  the  lord  to  the  wardihip,  feeing  now  (as  Lktleton 

iTh.  7.  If.       ^^^^)  ^6  hci^  of  hiK  tenant  is  within  age,  and  not  able  to  doe  him 

19  £.5.     '       ienrice,  and  no  deAult  in  the  lord  to  barre  him  of  his  wardfhip. 

Gtrd.114.    18.AC18.   40.Aflr.J6.    S0£l.3Sf.   4H.6.16.  b.    F.N.B.143.    6U.i.4.a. 

[Hr  H.  4.  If.        U]  And  fo  I  doe  take  it,  that  if  the  heire  witbui  aga  recover  in  a 

1  H.  7.  IS.        dtitt  nonfmi  compos  mentis^  or  formed^  en  difcendcvy  or  remainder  as 

io  E  ^  Iff*     bcire)  or  ftich  lilEe^  the  heire  ftiall  be  in  ward;  for  thefe  be  ftpong^ 

ITm!  13&        ^^^^  ^^^^  ^^  former ;  for  here  a  riKfat  doth  ddceiid  tathadiiaiaDd'- 

15  £.'4. 10»  St.  *A^  which  right  being  by  eourfe  of  law  reftored  to  the  potiRsffion  of 

the  he'i/e  within  age,  by  confeqeence  the  lord  is  to  have  the  waixiv 

ibip'  of  bim»  but  in  the  cafe  of  the  condition,  no  right  at  all  de» 

fceaded  to  the  heire,  as  hath  beene  (aid. 

^  £k8.  And  fo  if  tenant  in  ta^le^  the^  remaindev  in  fee,  maketk  a  feoffe- 

5^*^^^^-  ^ .  meat  in  fee,  and  dyelh  leaving  the  iffiie  in  tatle  <«ukhtn  age,  if  the 

<s.^Abr. »  ^f^g;^  ixxieixiS^  the  iflue  in  taile,  whereby  U  ie  romiUed,  be  Ihall  be 

in  ward  to  the  lord;  for  as  he  is  reilored  to  the  title  of  tbe land ae 
heife,  fo  is  the  l(»rd  reiiored  to  his  title  of  the  Mtardihip.aSv  hir^  «f  t))ie 
fee.  And  as  to  this  purpofe  herein  1  take  no  difference  betiveeo* 
a  right  of  adion  and  a  right  of  entry  deiceodingt  when^l>y  a^ion 
'the  right  of  the  land  is  lawfully  recovered  by  .the  heire  within  age, 
to  his  tenant:  and  albeit  he  dyed  not  in  hie  honwge^  yet  there  wa3 
a  right  of  homage,  and  no  default  or  laches  was  in  the  lord,  or  ad 
done  by  him  to  prejudice  himfelfe  thereoi 
'  li  H.  7.  If.  fiul  if  one  levie  a  fine  executorie  {,BBfw  gromt-et  render)  to  a  man 

and  his  heires,  and  he  to  whom  the  land  is  granted  and  rendred, 
i>efore execution  dieth,  his  heire  being  within  age  ent^th,  he  fhall 
aot  be  in  ward,  for  his  aaceiior.was  never  tenant  to  therJU)rd,and  fo 
$here  is  a  manifefl  diverticie  between  this  and  the  other  cafes.  Et 
*    X.  Jk  dc  atterit^ 

td£ll>3rer296.      But  if  the  tenant  maketh  a  feofferaent  in  fee  of  lands  holden  by 

knights  fervice  to  the  ufe  of  the  feoffee  and  his  heires,  untill  the 

tiioe  that,  the  feoffor  pay  to  the  feoffee  or  his  heiree  a  hundred 

pounds,  for  the  which  a  time  and  place  is  limited ;  the  feoffiee  dyeth» 

his> heire  within  age,  the  lord  fhall  have  the'  wardfhip  of  the  bodle 

of  the  heire,  and  of  the  lansk  of  the  feoffee,  conditionally,  for  he 

'   cannot  h^ve  a  more  abfolute  intereft  in  the  wardfhip,  .than  the  heire 

hath  in  the  tenancie;  therefore  if  the  feoffor  pay  the  money  at  the 

^  dsy  aflud  place,  and  entreth  into  the  land,  in  this  cafe  hoth.the  ward* 

<Pufi.  2.48^0*)    fhip  of  tl«b  bodie  and  lands  is  deveileciy  becaufe  the  lord  had  no  ab- 

£elttt;e  intereii  in  either  of  them,  but  doth  depend  upon  the  perform- 
*.  anceoi^notiierforn^aoce  of  the  condi^tion^  ,    \     : 

r*}i2H/4.  tc,      [*]  So  if  the  conufor  of  a  fine  executorie  jof  lands  holden  by 
per 'ihirniiigir     knights  Service  dyeth,  his  heire  within  age,  the  lord  fhall  have  the 

wardOiip  of  the.  bodie  and  land :  but  if  the  conufee  entreth  j  the  heire 
is  diflieiited^  and  the  lord  hath  loft  the  whole  benefit  of  his  ward- 

.         -  If 


tAhli,  Of  Knights  Service.  Sed:  105; 

If  theaifTeifee  dyetb,  his  h«ire  being  vi^ithio  age,.[m]  thelprt}  [m]4i  £.3.Sf 5. 
ifaall  bave  the  wardHiip  pf  the  heire  of  the  bodie  of  the  dilTeifee;^ 
[r]  But  put'  the  cafe,  Uiat  iu  that  cafe  the  diffeifdr  dieth  feifed»  and  [«]  15  £.  4  ll« 
bis  beire  within  age,  tbelord  may  felfe.the  wardfhipof  his  heini 
^tfo,  and  of  the  land  alfo :  but  the  doubt  is,  whether  the  beire  of  the 
diOeifee  Iball,  after  the  defcent  to  the  heire  of  tbe  diffeifor,  continue 
ill  ward,  for  that  after  the  defcent  tbe  beire  of  tbe  diifeilbr  is  becotpe 
bis  iawfyl  tena'ntv  and  the.  beire  of  the  difleifee.  i&  not  tenant  unto   ._ 
lum  until!  be  bath  recovered  tbe  land/  .     .     " 

Kc^ui  que  ufe  before  the  ftatiite  of  27  B.  8.  bad  dyed,  bis  bftice.    . 
Vritbin  age,  tbe  lyrd  [©J  (honldbave  had  tbe  wardship  of  his  beire;  MUH.S.5. 
and  if  the  feoffee  bad  dyed,  his  beire  within  age,, the  lord  fhpuld  «H,7.  ea:^.  17; 
have  bad  the  wardship  of  his  beire  alfo,  and  fo  a  double  wardfhip 
for  one  and  the  fame  land,  the  one  by  the  ftatute  of  ^tl.f.  the   ''"''' 
other  fc^  the  common  law,  .   .     .    .       , 

[^]Tenaot  by  knights  fervice  maketh  a  gijfl  hi  taU^,.  tbareip  [p]4iE:S.sfi. 
mainder  in  fee,  tenant  in  taile  itiaketb  a  feoffement  in  fee^  and  tic. Avo«rrie  264, 
dyetb,  bis  beire  within  age,  tb«  lord  fhall  have  tbe  wardfhip  of  bim }  *2  ^' ^-  ^-     • 
and  if  tbe  feoffee  dieth,  bis  heii%  within  age,  the  lord  OiaU  have  the  ^  |;  3^^'^*'* 
wardfhip  alfo  of  bis  beire,  atid  of  tbe  land.    .    .      .  ^  3iE.  S.tic. 

Gw4. 116.    18  E.  S.  7.    14H.  4.  38.      1  H.  5.  Gcttt  43.      5  £.  4.  J.  .  7.  £.  4.'S7. 

15  £.  4. 13.    2  E.  2.  Atow.  ISl,  ,  :     ' 

•  -.  «  ,  * 

r,.         ^      If  tenant  by  knighte  (erviee  maketb  a  gilt  in  taile,  «u4 
L77*  ^'J  the  donee  maketh  a  feoffment  in  fee,  and  the  doi^e  dytttb;  (s.  Ra  Abr.38.} 
hts' heire  within  age,  tbe  donor  ihall  have  tbe  wardfhip  of  him^;  b<^ 
c^ufe  be  \b  bk  tenant  in  right.  >  [q]  But  if  tbe  feoflfee  dieth,  his  beire  [f  1  $0  wu  tt 
iritfaiii-age,  tbe  donor  fhcdt  not  have  the  wardfliip  of  bis  beire,  bat  hofden  Tr.  18. 
tbe  lord  paramount;  becaufe  be' is  tenant  inJint^U}  bim ;  nether  ^''  ^^  Com. 
ihall  tbe  donor  avow  upon  tbe  feoffee  or  his  beire  for  tbe  fi^rvices  ^JJcTrtvfelfe' 
due  unto  bim,  -beeaufe  be  muft  in  his  avowry  fhew  tbe  reverfion  ill  j]eard  &  noted,  - 
fbe  to  be  out  of  bim  by  the  feof&nent^  and  confequencly  tbe  ferv^ces  bi  tir  Thomas 
incident  to  tbe  reverfion  are  alfo  out  of  bim,  but  be  fliail  avow  opoa^  Wvai*t  cafe. 
th4 dopee  and  his  iffties:  [^]  and  thus  are  all  the  bookes  that  feeofe  ^'^rf^T^'ij! 
to  ^  at  variance,  either  aafwered  or  reconciled.  Tho.^w^'a't's    ' 

*  *  eafe  nh'i  (apn* 

M  **  La  tetrtienui  de  tuy^  S^c*"  Littleton  here  fpeaketfa  of  lands  F«}G)anv. 
b(4de9  of  a  ftibjed:   for  if  a  man  hold  land  of  the  king  by  knights  ^  ^^^j*f  ^^ 
fervict  in  cajnie^  and  other  lands  of  other  lords,  and  dieth,  his  heire  ^^3^  86  87 
wi^ix)  age,  tbe  king  Ihall  have  tbe  wardfhip  of  all  the  lands  by  bis  Brit.  L  8.  c.W 
pr^ro^tive:  and  this  was  due  to  the  king  by  tbe  common  law,  tbe  FiotaJ.  1.  c.f9. 
feet  of  eertain^  excepted,  as  in  tbe  Itacute  d  prwrogativa  regisj  ^^*^* 
ci^p.  1.  appeareth.  ^  fiK^if.f^ 

Bot.  Fiaium.    6  Johan.  Sut  PnBYog.  Reg.  c  iT' 

9 
\ 

But  if  a  man  boldeth  lands  of  tbe  king  by  knights  feryice,  at  oC  N  Braa.  «b. 
jfthonor  or  maniior,  &c.  \b]  in  tbat<?afe  tbe  king  fhall  (mcly  have  c'!ii'^"^ii 
the  lan^  boldcn  of  him,  and  not  of  any  other.  Yet  by  rea&n  of  jf  ^  J  ^4^ 
toiuresif  tbeking'by  knights  fervice  of  certaine  bonoun,  (while  5E..JJ.'«. 


duchy  0/  Lancajler  in  tbe  county  palatini  0).  '  71"^  Abr. 

(0  [See  Note  39J 
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Lit>.  a.    Cap.  4*       Of  Koighto  Service.         SeAt  loa- 

M  8.  Co.  17t«  £«].  When  M)^$i^  bath,  bin  \n  ward  to  th^  king  by  reaibfi^f  » 
?^'*imS  tcnuTE  t»  capUif^ttT  bw  full  a&c  he,  inuft  fuc  livery,  wbi^b  U  halfe  a 
tit.  limy  60.  y W*"^'  f^^^^  ^f  ^i^  l*"^*  hblden.  But  if  he  be  of  full  age  at  the 
Vid.s«a.  164.  ^^  of  thedeath  of  his  ahcedor,  then  he  ftiall  pay  for  landsln  pof- 
(F.  N.  B.  teljon  a  whole  yeare's  profit  foT primer  feifin :  but"  if  it  be  of  a  rever- 

t65&)  ijoa.expe^aat  upbh  an  eilate  for  life,  as  teoaot  in  dower,  tenant  by 

the  curtefie,  .t>r  tenant  for  life,  then  he  fliall  pay  but  tne  moiety  of 

one  yeafe's  profit. 

1  EL  Dter     T  [a]  If  the  heire  be  in  ward  by  retifon  of  a  tenure  of  an  honour  or 

inaonor^  (except  as  befo.re)  he  (hall  not  fue  liverie,  but  an  oii^er  le 

«].4S  H.  8.  tit.  iwiUs  cum  exittbut^  albeit  he  never  ndade  tender*    [r]  And  if  lie  be 

4T.Br.61    .    offjllage,  th<;  king  (hall  have  no  primer  feijin^  but  reliefe.    Bui 

wher^  the  tenure  is  in  capite,  there  the  king  (hall  have  the  meane 

l^rofits  untill  the  tender  be  made ;  and  if  the  tender  be  made,  aji<) 

Aot  duely  purfued,  the  king  (ball  alfo  have  all  the  meane  profits. 

r^]  88  H.  8.  [f]  He  that iioldeth  of  the  king  by  focage  in  chiefe,  and  dieth,' 

Bter.  Br.  80.     his  heire  of  fall  ag^  the  king  (hall  have  livery  and  primer  feijin 

^n  fi  ML       ^^^y  of  the  lands  fo  nolden,  and  n(it  of  the  lands  holden  of  others. 

I^f!  isfb.       [/si  ^"^  ^  ^^^  htirt  of  fuch  a  tenant  in  focage  in  chiefe  be  within  the 

[^J  ^£1.  iy*    8ge  of  fourteene  at  the  death  of  bis  aoceilor,  he  (hall  neither  (he  li- 

^^  very»  nor  pay  primtrfdjln^  either  then  or  any  time  after:  and  the 

F.  K.  B.  S89.b.  r«aMii  thereof  18,  for  that  tlie  co(ledi€  of  his  body  and  lands  in  that 

ni  F<N3. 983.  cafe  belong  to  the  prochein  tfiny,  as  garAao  in  locage.    [h]  Neither 

T^f'^'  .  ^  AkaU  the  kin{(  have  primer  /eifin  of  lands  hold^  in  burgage  (as 

iS!Br  a''  "  ^^^  ^^^ ^^ '®'  ^      *^  ^' "^  tenute  in  cspite, 
liv.  M.  Note,  there  is  a  generall  livery,  and  a  Q>eciaU  livery.    A  generalf 

.  Hvtiy  hath  two  prqterties : 

Firft,  it  is  fall  of  cbairge  to  the  lieire,  for  he  muft  bare  an  oflit^  in 
cfvery  coun^'  where  he  hath  land^  or  elfe  he  cannot  fue  a  getieralY 
Kmenr*  aad  be  muft  fue  out  his  writ  of  <ttatt  prnbandd^  SfC, 

5 (J  46>X  JL  88.  [tj  The  (econd  properQr  is,  tliat  it  is  fall  of  danger:  firft,  it  con* 
^  £'  '*  ^^*  chideth  the  hem  for  «ver  after  to  denie  any  tenure  found  io  the  of*^ 
»H  «^5a^  fice;  .fecondly,  if  livery  be  not  fued  of  all  and  of  every  parcell 
f9.  Afl*.  8.  ^hith  thQ  king  ought  to  have,  whether  it  be  found  in  the  ofllce  or 
^.Cooi.  Cooat.  not  found  (for  a  generall  livery  could  not  be  fued  by  parcels)  the  li- 


ef Leiccfter't  very  is  void,  and  the  kin^  may  ref^Sife  the  lands,  and  be^  aofwiSred  of 
jfl\e^^^)i  ^8  meane  profits.  So  it  is  if  the  office  be  infufficient,prtheprocefle 
liv.  88.  whereof  the  liveiy  was  made  be  iufufjicient,  ol-  the  like,  the  king 

IH.r.  fol.l4  ^^  reieife,  as  is  aJorefaid.  [aj  Therefore  for  the' eaftf  oif  the' 
[tf]  1 H.  4. 6.  b.  heire,  8nd  for.avoyding  of  /uch  dangpr^-  the  heire  for  the  mod  paft 
37  H.  8.  £fiopi  fueth  out  a  fpeciafnivery^  which  cqntameth  a  benefidall  pardon  &ad 
7E  ^^\h  Kti  ^8veththe  faid, charges,  iiudpreventetlj.the  faid  coneliiflon,  aid  the 
Scuifield'ft^'  other  *uigefaj  which  bcii)g«>f  jgriice,'amth^^^^ 
Tr.8.j8.  incuci  i*erall  livejcy.is,  thekii)g  may.xyelt  and  jullly  tltke  morts  X9r-a  fpe- 
^rd.85E|._  ci^U  liyeiy,'^tlw^  foT  1^  geh*^'^^  for  thf  cai>fes  a^>refaid,  but  ever 
^Im^L      *  with  fuch'  moderation  as   the  heire'  caaTCtieirfully  'gofe  thtoogh 

iiLUv.56.        therewith;  

•p^  ;  .r  ^-  .  Noti^  t;hat,^  IW^iy  is  in  nalpre  of  aVeftitution,  w&idt  is  to  Iav 
5  R  €  ifc^  >  faken  incurably  i,  for  if  livery  .he  tjaade  of  a  mannor  cum  peritncn" 
27  A(n  48.  Ittf^^tHorH^ire  jfhaji  thereby hi^y^  the  axf^owfon  jELppendant.  Othet* 
Fi.CoiD.s5i.     wiftitU.rn.gnLnts.by  jetterspptetits. 

^oEJ.Dyer  3^.  '  ^y^^^  ^  tiriw^h«k.CW?ik^<wi  wrote  (cj  there  is  a  court  of  wards 
r?*^^^i^  aniUy^l^?  «r«^d  by^i^uCliority  of  ^lia&lent  concemihg  the  or-; 
saRj^p!  «i;  derW^e  kuExg's  warcri5,:)5pc:;.tQ.bc  h^eh^eiQre  the  ma»er,of  the 
(4.  luititSi)^  wti^rmuid^e'councel!  q/  that-court  sifppoimedby  thoi^  a^d.  /This 

XI  ^  .   *       *  .     '*      ••  "     ■     '         hath 


iSfei «.  Of  Knights  Service.     *        Se<S.  los; 

I*         J  ^-/  bt^  made  fuch  a  manifold  alt^ratibni  as  weiB  too  long  hera. 

L77*  '^*  J  t6  be  inliertedy  and  doth  belong  tx)  another  traaUfe  meiiUoned 

ill  the  Gptllfe'o/  the  Jurifdidlion  of  Courts,  where  it  were  neceflaiyi  ^ 

that  the  true'juHfdi^Hon  of  that  court  (hould  be  (et  downe»  a  matter 
ofnOgteat  difficulty^  feeing  it  began  fp  lateby  Authority  of  parlia- 
ment.   And  fince  Lifiteton'^  time,  fcfj  there  i»  a  right  profitable 
llatiite  made  concerning  the  finding  of  ofBces  and  other  tnin|gi|,  not  M  •*•  ••  •••^ 

onely  concerning  the  km^'s  wards,  or  their  rights  &nd  poflSmons,' /g  q^  ^^  \ 
but  fotae  other  provifions  very  beneficial!  for  the  fubjed,  m  all  to      '        •  * 
the  number  of  12.    [ej  i.Tbat  fuch  perfons  as  hold  for'tearme  of  fe]  4  £.  4^  tS. 
ycare^,or  by  copy  of  court  roli,  or  have  any  rent  common  or  pro$t  ^  ^*  ®-  ^^    , 
t^prender  o\3t  of  any  lands  found  in  any  office,  whereby  the  king  is  S^'^jS^"*"*^^ 
intituled  to  the  wardfliip  of  the  lands  or  tenements,  or  to  the  for-     ^ 
feiiure  of  the  laiids  or  tenements  upon  attainder  of  treafon,  felohy,  . 

protmUfiir^^  or  any  Other  offence,  yet  niay  they  have,  hold,  enjoy,  and 
ptxtt\\t  their'  feveral  eftates,  intercfts,  and  profits,  aUhough  ihey 
be  not  found  ii^  the  office.  And  this  being  a  beneficiall  law,  the 
efta^tes  of  tenant  by  fiatute  ftaple  merchant  and  e^^V,  ande^tecu* 
£f)rs"tliat  hold  lands  for  payment  of  debts,  are  taken  to  be  wfthm 

'    th^'benefit  "of  the  claufe  J  T/l  and  fo  is.  a  doubt  iir  ia^/.  JXfer  m  14  Eii«. 
clcefed;  •    •     '\  Wf<»..319. 

a.,  Where  it  is  found,  that  the  heire  is  of  fewer,  yeares  than  iii    ,  *   ^ 
truth  he  is,  he  fhall  not'be  eonchided  hereby, '[^'J  birt -eveiy  fpdl^  ^5;:Kar. 
fceire  at  his  very  full  agi  may  profecute  a  \W\i (^i  cehite jprAaniJt;  bierjs^/,  z' 
and  fue  his  livery  or  oujterit  maine:  in  which*  caie  iie  had  mi  i 

remedy"by  the  common  law;  '  .       \        .  \      '    '  '     ' 

W  3'  Where  one  perfonx)r  more  be  found  T3eirfe,'wheriB- another  r^,!  14  £.  5.31. 
pcrfon  is  heire,  the  paritie  grieved  had  no  remedy •;  •       S8,  9H.  6.18.' 

'    ^  '  *  v"^  i«E.4. 16. 

30.  AflT.  28.      4.  Co.  56.  fc  60.      Sadfer'arcafc.      Stint  l*rfprog/-5d.V  5^    '   5  E.  4. 4, 
li8?E.44i        lH.7.  14.        SIH.  r.  1ft        4lf,7,l$.C  .  8r  ft  7.  !!•        J.3r.rR^S6t. 
URrS-Lbeiysa      If.  N.  &  S38.    .  7;  Co.  41^  44w  K«d*8  ««As. 

4.  Or  where  one  perfon  or  more  be  found  heire  in.  one  county^ 
and.another  per fon  or  perfons  foundf heire  in  another. county,  there 
could  have  beene  no  interpleading. 

5.  Or  if  any  perfon  be  uptruly  found  by  office  lunatickap^r  ideolti    .  j?      ;..,  . 
or  dead»  the  party  grieved  may  traverfe  the  faid  office^ and  yott   i:  ,:(.: 
may  reade  in  Kan*^  cafe  how  the  office  Ihallha  traveri^d  upon  tbi$ 

[>]  6.  Where  it  is  untruljr  found  by  office,  tl^at  any  perfcin  at^  p]  4i:.4.  ea. 
tainted  of  treafon,  felony,  or  pntmmtrey  xa  feifed  of  any  lands,.  &c.]^  10  H;.4»i9.     ^ 
the  party  grieved,  having  jnft  title  of  freehold,  ftiall  have  his  traveiV  J?  ?**',^^*  f^' 
or  tnonftransdt  droit  (without  being  driven  by  this  double  matter  |f  /"g,  eJJ]:^ 
of  record  to  his  petition  of  right  as  he  was  before  this  ftatutc)  which  Cof^  ir,  ijk5, 
is  much  more  fpeedy  than  the  petition;  for  upon  the  petition  there  I4£.3«e«p,i4, 
be  foure  writs  of  fearch,  and  every  one  niuA  have  40  dayes  befora 
the  fervinju  and  now  hut  two  writs  of  fearch.  .    '   .  • ; 

[c]  7.  Where  an  office  is  found  by  thffe  Words  or  the  Tike,  quod  de  [t]  Vi4e  i.  Co. 
quo  vel  de  oSbus  tenementa  pradi^a  tcnehturyjUratQfes  prceit  igno*  €•  Wht«j«e>  . 
rarity  or  ho'den  of  the  }sAvi^pcrqt^firvitiajuro.tnns  ignorantf  ttTball  ^^*' '  *  : 

not  be  takeii  for  any  immediate  tenure  of  the  Uing  in  chiefe,  but  iii        ^^    •         - 
fnch  cafes  ameliiU  inquirendum  to  he  ^yr^tdtd,  as  hath  beene  ac-^ 
cufioiped  of  old  timer    'fhif  branch  hath  beene  well  [d]  expounded ;  rq  ^g  mu     ^ 
for  if  the  firft  office  nnde  a  tenure  of  the  king  per  qwt  Jcrvitia^  SfC.  bier  k  »92.  a.  , 
yet  if  upon  the  meUiU  inquirvhdam  the  teaafc  be  found  ol  a  fubjed,  8*  Co,  ie58>Porj8 
tbp  firft  office  hath  loft  his  force  per  frn/um  hujusjaiuti,  and  need  ^^^l^^^'**^'^- 
not  be  traverfed,  and  the  meH^y  4rc*  ii  in  hatur<t  oi  the  diem  claufit 

Q  3  extrcmvm  ^ 


'     ^ 
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extremitm  or  numdmmitt  S^c,    And  tbb  waa  hot  a  deckr&tioii  of  the 

ancianX  comxnoD  law,  as  by  the  wor«b  of  the  flatute  {as  hatk  beene 

•        Mccujtomed  of  old  J  it  appeareth ;  but  if  upon  the  tneii^  it  bd  fom)4 

againe  as  uncertainely  as  before  is  faid»  then  it  is  in  judgement  of 

l3Elii.  Di«r       ]aw  a  tenOre  in  capttc^  a&d  fo  it  was  b^re  the  making  of  this  a^ 

?H*  iL  1.^  ^^^  ^^  ^^^  ^  bookes  that  tpeake  hereof  to  be  intepded ;  but  if  upon 

10  H.  4.  l!  b      ^^  meU^  a  tenure  be  foui^d  of  the  king  ut  df  numerio  per  qui^ 

fervUiay  SfC^  it  fhall  be  taken  for  ksiights  fervice. 

'   8;  Whare  it  is  found  that  lands,  &c.  are  holden  of  the  king  im* 

mediately,  where  in  truth  they  are  ho)den  of  a  conunon  peribn  and 

not  of  the  king  immediately,  and  that  the  heire  is  within  age,  fuch 

heire  within  age  fhall  have  his  traverfe,  ^c.  which  he  could  not 

have  had  by  the  common  law^ 

9.  The  meane  lords  of  whom  the  lands  are  holdep,  which  tha 
king  hath  by  his  prerogative  during  the  minority  of  the  heire,  fiiail 
receive  and  take  foch  rents  as  are  due  unto  them  by  the  hands  of 
fuch  of  the  king's  officers  as  receive  the  profits  of  Uie  fame  lands, 
where  before  that  ad,  the  lords  ufed  to  fpare  the  rents  due,  &c. 
during  the  king's  poiTeflion,  and  after  livery  fued  charged  the  heire 
with  ail  the  arrearages. 

10.  There  is  a  provilion  for  offices  found  before  the  ftatute  or  be- 
^re  tlu»  doth  d^v  ^oi  March  next  after  the  ad. 

11.  A  fpeciall  danib  is,  that  a.fcire  Jav'  fhall  be- awarded  npoi| 
every  travers  by  force  of  this  ad,  and  where  the  party  was  put  to 

'  his  petition,  there  upon  the  tfavers  there  fbi^l  be  two  writs  of 

iiearch  granted. 

i<i.  And  laitly,  if  judgement  fhal)  be  given  agaiud  the  king  upon 

a  travers  by  vertue  ioif  this  acl,  all  former  rights  appfafiog  of  record 

iure  faved  to  the  king.    But  albeit  thefe  points  are  molt  neceffary  to 

be  knowne,  yet  let  us  now  returne  to  Jjittkton^ 

15  {.  4.  It.       .    lUtUton  warily  and  materially  (treating  of  a  coipmoQ  pfrfon) 

46  C.  5.  It.        faith,  ienus  it  luy^  holden  of  him,  for  be  fhall  have  nothing  in  ward 

?H  r*  5*^*        hu  j  that  which  is  holden  of  him.    But  the  king  |>y  his  pr^-  r   0       ^ 

roggtive  fhall  not  onely  have  fuch  lands  and  tenements,  L7^*  ^-J 
which  (as  hath  been  faid)  the  heire  of  his  tenant  by  knight  fervice 
in  capde  holdeth  of  others,  but  fuch  inheritances  alfo  as  ate  not 
holden  at^all  of  any,  as  rent  charges,  rent  fecke»  fayres,  markets, 
warrens,  annuities,  and  the  like;  and  fo  is  the  law  cleerely holden 
0t  this  day,  as  it  hath'  beene  refolved ;  and  fo  experience  teachetb^ 
that  the  kins  by  his  prerogative  given  to  him  by  the  anciedt  com-' 
sionlaw  fliaTl  have  thofe  inheritanrcs  not  holden,  and  (0  \\itquar^ 
U]  Stanf.  Ttft,  made  by  [ci]  Siavn^furd  is  cle^i-ed  and  made  without  quefhon. 
{0:8.  The  latr  is  changed  fmce  IJttleton  ^^noie  in  ^any  cafes  both  for  ' 

the  mariage  of  the  body,  and  for  the  wardship  of  the  lands,  and  a 

^      &rre  greater  benefit' given  to  the  lords  then  the  camxnon  law  gaye 

^  them,  and  fiifme  advantage  given  to  the  heir^s,  whidi  before.  Ihey  hac) 

|»t,  which  fiiall  he  touched  briefiy.      •         ^ 

K^^lebrid^         ,  If  tlie  fkfcfaer  had^ made  an  eflate  for  Itfb  or  a  gift  in  tails  c^  lands 

«*•  t'  '  holden  by  knights  fervice  to  his  eldefl  fonnc,  or  other  h^if  apparent 

t7H*lL:^*       within  age,  the  remainder  in  fee  to  any  other,  a jid  dyed^  the  hdre 

£  iL  6. 14!        (hould  not'  have  beeive  in  ward ;  for  this  was  nut  nf  theflatotsof 

..   :   Jfer/d^rie/^r.'    !^tat.tki»  daj-thahei 

|br  his  body,  and  a  tbivH  part  of  his  land. 
fa]  51  E.  S.^  [a]  So  if  the  fcither  had  Enfeoffed  his  eldeft  fonne  within  age 

Coflarionfd.       and  a  flrangerand  the^heires  t)f  the  fonne,  tod  died,'  iht  Tonne 
98  Hi  $.  14.*     '  (hoald  Kave  becnc  out  of  ward  j  but  at  this  day  he  ihali  bip  i^  *^ar4 

'         •■    '  '  -  *     '  for 
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for  hi8  boftf  y  and  Cmt  a  thini  part  of  his  moity.    [i]  So  if  the  father  W  53  H.  6. 14. 

iiad  io&t>fid  any  of  bis  youngei  ibnnes  or  others  for  theaaking  q(  ^q*  rJrr 

Jbiawifea  joynturo^  or  iorUie  advaitcemeBt  of  his  ^a«ghters,  or  sir  Georire  Cur- 

.for  the  iiayment  oi his  debts,  and  after  inleofe  and  convey  the  land  fo.i'j  e«fe. 

to  his  beire  andd^ed,  his  hetre  within  a^e,  his  heire  ihoaid  notba\*e  lO  filiy.  seo. 

Jbieene  in  ward ;  becaufe  he  was  bound  by  the  law  of  natureand  ^  ^^:  ^^5. 

iiatioBa  to  pcovide  for  them ;  hat  now  in  all  ihefecttfies  the  heire  f9£i)^'^£ 

fliall  be  in  ward  for  his  body,  and  a  third  part  of  tbe  land,  and  aU  5,  Maris  158. 
this  gFOweth  by  coofini^iion  upon  the  fiatutes  of  3(1  and  34  J£  S'. 

ic]  But  if  either  the  eldeft  fonne,  or  any  of  the  younger  (onnes  pur*  £^„j|  * 

chafe  lands  of  his  &ther,  which  are  bolden  by  knights  fervice,  bond  Lo^ej's  cafe. 
Jide^  for  the  reailMiable  valoci  this  if  out  of  thofe  Satutes,  *  and  the 
heire  (hall  neither  be  in  ward,  nor  1^  primer  fri/hn 

And  in,  all  the  cafes  abovefaid,  (for  example)  if  a  foofiement  be 
nade*  to  the  nfe  of  his  wife  for  life,  or  to  therufe  of  any  of  his 
younger  (onnes  for  life^  or  to  the  ufe  isi  fome  perions  for  life  for  puy- 
meat  of  debts,  and  upon  ail  thefe  eftates  a  remainder  is  limited 

ever,  if  the  wife  or  tenant  for  life  dye  in  the  hie  of  the  father,  \f(\  [d]  f .  Co.  9i. 

or  if  it  be  conveyed  to  the  ufe  of  the  wife  or  yonger.  children  in  fee,  Bingham't  c»re. 

or  fee-taile,  or  in  fee  for  payment  of  debts,  and  thefe  lands  are  con-  ^j  ^^^ 

^eyed  away  in  the  life  time  of  the  father,  after  the  deeeafe  of  tbe  g"^^*  ^^ 

father  no  wardship,  &c.  accrueth  by  force  of  any  of  the  faid  ita-  Digbye'i  nfe. 
.Intes^  lor  fach  eJ^ates  n^uft  con^iie  till  the  title  of  wardlhip.  doe 
grow(i).                                                 '           • 

[r]  If  Ah^  ■  father  convey  his  lands  holden  by  knights  fervice  Tc]  14.  Cliz. 

either  of  tlie  king  or  of  any  meanc  lord  to  his  middle  fonne  in  taile,  bier  508. 

tbe  rema'mder  to  the  yonnge(i  Conne  in  fe«:,  and  dyeth,.the  tldeli  he-  'f:  '^^^Iq 

ing  within  agei  and  the  king  or  lord  feiae  the  body  and  twa  parts  ^^  '^^  ^^  g^ 

of  the  land^  if  tbe  middle  bnjther  dye  without  iiTue^  the  king  oc  the  BingbauiN  cttfr, 

lord  fiial)  not  have  any  benefit  of  tbe  flatute  againll  him*  in  remain-  and  Northcot'f 

der  y  for  the  ftalute  was  once  fatisfied,  and  the  (iatute  ejptendeth  not  ^"^^^ 

to  hin>  in  remainder.       ^  ....  [^;7\f^^^^^^ 

[/]  lfthere.be  a  grandfather,  father,  and  divers  fonnes^and  the  ^.^i^^'    ^ 

grandfather  in  .the  hitt  of  the  father  convey  his  lands  holden  by  [/]6.Co.  77. 

knights  ,ihrvice  to  any  of  the  fonnes,  this  is  out  uf  tbe  (latota  of  Sir  George  Cur- 

%%M,  %p  and  if  the.  grandfather  die,  there  is  neither  wardlbip  nor  ^°"'*  ^^'J?* 

primgrfqfiu  doe ;  for  the  father  hath  the  immediate  care  of  his  fans  3  £i|^x^[  252. 
(aX  But  if  tbe  father  be  dead^  then  the  care  of  them  belongs  to  the 
graudbther,  and  then  if  tlie  grandfather  convey  anyj)f  the  lands  .to 

any  of  the  ibnnes,  it  is  within  the  faid  ttatute:.  [g]  and  a  convey*  [;]  10.  Co.  83. 

ance  to  theiuDsof  any  of  his  collaterall  blood,  which  is  not  his  heire  *-*?"•  Lovev's 

apparent,  is  out  of  the  faid  ftatute«  And  £»  are  conveyances* either  ^^j^^^^ 
by  father  or  mother  to  or  to  the^fe  of  badard  children  out  of  the 
ilatute;  for  ^i  tx  t[<mnato  ecit(/L  nafcufUur^  inter  liberoe  nan  dnn* 
pUentur.  And  tbe  preamble  fpeakeUi  of  lawfnlL^nerations.  It  a 
map  ieiied  af  lands  ^holden  in  (bc^ge  convey  them  to  the.ufe  of  liis 
wile,  or  of  hi;s  children*  or  payment  nf  his  debts,  4nd  ^fterpurch&fe 
lands. holden  by  kpigbts  fervice  iacopcff, -and. dieth,  his  heire  within 

age,  the  king  (hall  have  nn  part  of  the  focage  land,     [li]  But  ifiin  [^1  ^^  . 

thatcale  he  had  by  hi*  willin  wricingdavifed  his  focage  lands  in  fee,  ^^^*^ 

and  aftef  .punchaied  iaada  hoUen  in  cnpitt,  and  dieth,  the  kmg  ih\ill  BotleTAnd 

hi|ve  fo  much  of  the  ibcage  kcnds  aa  will  make  a  full. third  paH  of  Bsker't  cafe. 

....       alL  3.  Qo.  :?i>,  <xc,  - 


1)  Vid.  tnn,  8  jac..ie?2  t^^Muntckli  \.'  {z)  [See  Not?  40.3  .         ^ 
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ail.  Tbt  besMte,  tiiat  gitw  to  tbrfiibjcA  by  tbofe  tds  of  parlte^ 
nent^  wer*,  ihat  teMam  in  te  fimpU  might  devife  thdr  hintik'hf 
tlMirUftwilb  mii^iii4(ui  Ibcb  niaiin«r  and  forme,  aobytboAu4 
ada  Appeanib;  aUb  that  tho  ftptW  mi^bt  iolMiffii  his  efdpttfefiao 
ot  other  heire  lioaail  or  collattraU  ol  hit  landa  bolden  by  kniglita 
•  fervicc»  and  two  parts  of  thrlaada  fliatt  foeout  of  i*aTd.  Aodm 
.•  8.  Co.  16$.      •Migki'g  cafe  ^-ou  iksdl  readtf  escett^it  mitter  of  eftalat  txMt  apoa 

Aiid  iwili  tha.<^tiit«i  ja£.39  and  94  Jf.  ^ 


^^MdAupa June  maay^wavea  piafudittfatt  toxhe  Mres  ^  as,  tekfog  one 
e»am|i|a-:foE  naay,  sr  tenant  hy  knights  fervice  make  a  i-   ^  ,  n 
jfeoftwMiAteio  the  «b  of  hia  wife  awl  her  heires,  or  to  L7<>-  P*J 


.  Iha  «fa  of  a  youofsr  f<maa  an^-his  htinsai  or  wholfy  for  the  payment 
tton.  Ui9tf9  of  hia  debts ;  in  Uiefe  cafes,  although  nothing  at  all  i^f  the  lands 
cafe,  obi  fapie.  fy  boUn  *fa»d  to  tlw  isBim,  but  b«  is  diflier>t«l  of  the  fame,  yet 
SerflSf^  '        kkJiO^^Mll  ba  m  mwL    But  this  for  §:  liUle  tai^e  may  fUffice. 

>loce  bemof  yoaL^l^  rsada  in  my  Asporta  av  the  fevenu  cafea 

iutedia.iheassiraanL^  ' 

3SE.3r  *^  PMareigeJ^  Fall  ^agaiagoiarly  is  one  and  twenty  yeare^. 

fdlc^  30.  **  EMtmkmmt  di  k§r  Enitnimenii  i.  e.  mi^tt6hi$,  the  under. 

Aiit^rd.  •!        ikaildiog  or  intaUigettce  of  the  law.    Regalarly  jndges  Ought  to  ad* 
Foit  314.  b,)     judge  accoodiag  to  the  aBommcm.  intendment  of  law. 
10  H.  ^  8.  gy  inteodment  of  law  eveiy  parfon  or  rettor  of  a  church  is 

If  hUo'IO.  ^W^^'b^^^  refident  on  his  benefice^  vnlefli^  the  contrary  be 
,  trovfld*.  :  .. .. 
. .  Qf  common  intandmant  one  part  of  a  manaor  Audi  Mi  be  of 
another  nature  than  tbereft, 
^  "  '"  >..Qf  common  iatendmenta  will  fliall  not  be  iVippofed  to  be  made 
^caUufion.  J/tfafh  qu^dfi  h0het  ad  bamm  et  Utahmi  mfffk  dt 
.JkoM^.quim  de  maio  iextntindit*  Lex  intendi^  vkmum  xidni  fos^ 
Jcii^t.  Nutta  tmpf^bUm  ma  mkmttjtn  f^i  fr^fftmendm^  vera  auitm  d 
iatteftoy  et  pqfiMta.  ItexfiniBt/  miemdit  qtiod  omvemt  ratiam*  As 
itL  this.cafei  the  gandian  ftiall  have  the  cnflq^  of  the  land  iintlll 
tbe  haire  eome  to  his  fall  age  of  one  and  twenty  Veares ;  becaofe  1^ 
intandment  of  law  the  heire  is  not  able  to  doe  knighta  ler^foe  be. 
i^e  that  age,  which  is  groandsd  apon  apparent  reafon.  There  note, 
,that  tbe  full  age  of  a  man^r  woman  to  alien,  demife,  let,  eontranfti 
A(c,.is  one  and  twenty  yeares,  the  cmll  law  Ave  and  twenty  y cares, 
fiit  tbfn  the  itoiRtfffcs  accounted  meO  to  haie/)ibidmiR0^ri^ 
and  the  Xcvakrdi  at  eighieeoe  ysaresi 

V^A9  ^^vxkm,         **^  Si  h  hrire  ne  faU  marie  ai.$emp4  delmwrt  d»  tiet  aufttejttry  /^c.** 
^l  i6d.       '    AtMcfttr  is  derived  of  the  Xfl^ine  word'  oniHet^n^  in  tew  tfieM 


idprvdee^^.    To] 
fL  €^  imi^^^fbru  fax 


OUonl.  lib.  r. 


^or  is  applied  to  ^  body.pohti4|oa  o^  i^oypnrates  ^  E]^&pm 
^Laaitfii,  eipriedecrJbrt$JkL.,jR4dio^daJK4i-Pi^fd^^  ' 


tfW, 


cap,  i.  .Miirmr«      ^  Me^A M  ifna^tdtw/amAfiir^f^aki^JieM^dtlip  ifitU't 
oip.  5  feet.  $,    ^^»:    ^Bij  trherre^oa*- w  l^fiMft  ta'  antiqaHy,^ber36re  the  li^ 
tS^  ^^^  th4  xnar^agis.  of  the  ;beire  ieo^aU  if^  llie  wci^  wdihin  the  age  of 

mk€ci^$.    ...  r...  V.;.  :..  ...  .;i;i..    j.^    :^  .-.\'     '•    *  fburUeae, 


.  ,     . 


<   •.     -•         ♦    »  «.-  • 


lib.).  Of Kai^lte Seihrice.       .^ ^  Sed.  10^ 

%  :Mrm/tmflkt  d€  t^fire  ierre'  nejt  nmrkrMi.^  nam  itnemkii  $t  4oMt 

,  .mijftriijf..TT]in  id  ^Ipiciall  «gejAf  MiiM»efeaiile  tabe  iMtof  J«ttil, 

.  |f,(h9  attaiM  tmlait  m  the  Ufe-taae  of  ber  aiMceftor ;  for  attbfttage 
£e  may  have .»  buftincl-ablt.  to  4»t  kaighu  feirice.    A  woman  5S  H.  6.  40. 

;  Jiatk  (im»Miglf  for  feTajodl  piDfoles^^fNHiittd  to  her  li$r  la!nt^'&s»  ^'^'^  ^' ^ 
(even  yeares  for  the  lord  to  have  aid  jmrJUe  mtrier ;  nipe  jMHuree  1^  /I'sATAb  341. 

.  deierve dower;  Jk«rHve J!!eexc9  tacenfcat  temarlaffi  'iniU  tbURtoeiie  ^  (;;q.  73. V) 
yeares  to  be  in  wand ;.  IburtteiMi  yeorcs^lo  -be  est.of  ^'m.ed'if  Our  at^ 
taihed  thereimto  in  tbelifc  rf  her  aaceftor;  /mJeniieyiioieirrfcr'to 
tender  her  waant^^^sii  ij^  mWKjtmdBr  1lm^9'f>M^ 
deathof  her aaceilor ;  .aad .oMkaaA. ttrentyryeiiiir to> thmmw^^ 

.   laadBKOfdsandchtttielhu   .  :'    >  t>.5r:  •.  .  .-:v.'3  i.-*    . 

A  man  al£9  by  the  Urrr.  for  feverett  ^qaifM  hatii^d^eia  %lf  af-  34E.  i^.  stat  3^ 
.  %ied  nQto  him,  y%M.  twebre  yiebrea  to  tidsa  the  oath/  of  vaMegfaice  Olaivri^  iibu>. 
in  th^  t&rne  or  leet  ;^  fourtaeoe  yearea  to  ronteil  to  nMOMg^^^'^Awr-  ^'.'*  ^^  ^ 
teeue  yeares  for  the  beire  in  focage  to  chooiCs  hirg«idiaa,f^iii  ;lbar>  Bi«£bof  Ub.  1 
teene  yeares  is  alfo  accounted  his  age  of  difcretton ;  f^wm  yeares  capllSfl' 
for  the  lard  to  have  aid  fm'fahrejttz£ik9kr.*y  ndtti^vnaalid  twenty  F.  N.  B.  ^KM. 
to  be  in  ward  to  thj^  lord  by  knigpts  fervice;  ander  fonrteene  to  (i*Bo.Ab.l3rf 
be  in  ward  to  gardian  i|i  fo«age  ;\  fourt^^  -to  \ber:o0t  '«f  ward  of  ^^') 
•giirdian  in  focage ;  and  iSQe  and  twentyte  be ont'of  wafd Of |jiff^ 

dian in  chivalrie,  and  to.alienhia lands 9K>ds  aadchattele, 

..     .         ^'  ^ 

^  M^fi  tid kwefeftfuU/ffii  deine  fiige dk  i4aiif  e^^fSllf  fyfMT>,;35&.6..f9:. 

4rc.  ie/e^nior  avera  lagarddcl  terreJ'    But  put  eaie  that  die  lord  tit  ^r<l^  71.' 
,  cana^  feive  th^  w«rd(bi|^of  tbe  tend,.ar.if  te  }ont.beftm  the  age  S^iTSifM. 
'  of  fourtcene  granteth  over  the  wardihi|^  of  the  body,  iii.thifepcafe  £e  55U^/!2^^ 
^jSrantOBof  tEe  body  cjumot  enjoy  the  benefit  of  tMtctti^  yeares/ 
yhf  cajoi^  ^^  cannot  lu>ld  over  tb^lalid,  and  the  lord  wbiehhaMt'^ 
r  .VH^^i^of  the  landonly  ftouM  lofoihr  faenefi&t>f  ^le'twd  y^a^s^  fie- 
r^Q^qfot^e.  h^^lan^  iQpely»  and  camot  tender  ^nyvnatiage;  th\^ 
'/^r«in'.th^^eafo.thehaire^female  ihdl  enter  into  her* kind uthei^ge 

ill  4«  yeiires^  8o  if  a  Ufttttt  hoM^th  of  oner  Innl  by  priority)  and-of 
'.  f  qn^r jby  poflenorilyy  afd  di«kh»  }bi v Jbeire  female  within  thcr«ge  of 
.  .m^e^i^j^loici^btir  poftolority  (hall  have  the kuad^ batQtftifi  her 

iW9f.44y«are^ibee«iifethemaiiagob«l|)i^cA  'Alfo  Britton.fi»l.ifi9^ 

'iftiia^nilmarieth  tiifheiie  iiMioale  wkhin  the'tw«yeai^esilief4taf'-  35  H.  &  ds. 

;,^Bd  w^  iti^ei  4#il  priUfeatly  enler  into  the  iands^  for,  irJMti-cai^y     * 

c^ifi  0c$H§^  €t  ceffimte  fotitmt  legis,  t^t  hetv^eiui^'iegUg    '■  ^ 
f*fQ  a.!      ^^  ^*  ^^^^  tender  a.  cei)vcnabl|»*mtiffOge^^-'the^  lleire  35H.  6.  5«. 
i/y*  ^-J  within  the  two  yeares,  and  fhe  mary  elfowhere  within  thofc  JS,^  ^  ^-  ^^* 

two  yearns,  the  Jordihall. not itt«eAhe.forftit\jiw<^  7T^l\'  .^1. 

iqr  ihi  (h^^  ^y^^thik  tM  yeares. itoefy  to  make  a  tfeiidir; '-^-    ioi4^b«ije'4 

IS  ip  fy|4e24»  j^  jiia^tii  no  ttjqp^ 


-  /\.#fe[A(>V'i?*«Wj5!w»*^  fiijfer  df  14  (b?f  w  /a  t^tV  'F.7I.,B.  )4l 

JJw  4mfeJferi/Umi  mf^trdtvk  arJkmtdcMOge^de  i^^hnsi  Ujeig-    "•     '    ^    . 

Kot^.  a|[bi?ii  the  beire  female  be  maried  at  the  age  of  twelve  yeares  '  .i  -. 
in  the  life  of  her  anceftor,  (at  which  age  Oie  may  confent  to  ma- 
trimony) to  a  man  of  Iblkase^-^^lhat  U  able  to  doe  knights  iervice» 
yet  if  the  ancefior  die  before  her  age  of  fouiteene^  the  gardian  fhall 

have 
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hgy^  thejMid  untill  her  a^gs  of  firaiteeiie,  becauTe  (as  hath  beene 
iiad)  thai  is  the  ttmeAppoiotod  by  the  comaaon  law.  Atidibif  the 
'beira  male  be  marted  inthe  life  of  the  anceflor  at  hia  eige  of  font* 
teene  ysaree,  aad  the  aneeibir  dieth,  the  lord  ihall  have  the  land 
Mntill  (he  ward  commeth  to  the  age  of  ooe  and  twenty. 

^^.Car  C€Q  ^  kors  del  €^€  dtl  dk^tUe^  mtani  que  k/eigwiarne 
po$t  iofder  mariagt  aiuy  que  ^  maruJ' 

'    N^iupa  n<n^  f§ck  vm^uitm^  .nee  itx  Jhpervacuwu    Thelawdotii 

ne^  eafoRce  a  oian  to  doe  a  vaine  thing. 

;    And  wbarr  tbeiaid  (tatute  of  IV,  i.  giveth  unto  the  lord  the  fi^d 

two  yearaPi  theoreby  ia  iiaplyad»  tliat  if  he  dyeth  within  the  two 

yeanee^  biaexecutom  or^adminiRxatars  (hall  have  the  fame.    For 

when  the  ftatute  vefteth  aa  iulereil  in  the  lord,  the  law  giveth  the 

fame  to  hia  eipocntoraor  adminiftratora.   Then  fmt  cafe,  tbat  a  lord 

hath  the  wardlhip  of  the  bodie  and  land  of  an  heire  female,  and 

11  R  I  ^         maketh  hia  executor,  anc}  dyeth  before  her  age  of  fourteene  yearea, 

$zec.  77.  whether  the  executor  (hall  have  the  two  yeares,  becaufe  the  execu* 

4  £.  is.  55.         tor  18  not  lord.    Bui  I  take  it,  the  executor  having  the  ward(hip  of 

S8,  AIT.  p.  7.      the  body  and  land,  (hall  in  that  cafe  have  the  two  yearea,  f(Hr  tbat 

they  were  veiled  In  the  lord  (i). 

It  is  further  provided  by  the  faid  ftatute,  that  if  the  lord  tender  a 
convenable  manage  to  the  beire  female  within  the  faid  two  yeares, 
SI.  Afll  p.  S6.     and  the  heire  female  refiifeth,  then  the  lord  (hall  hold  the  land  untill 
(Gro Jam.  151.)  Jer  age  of  one  and  twenty  ycares,  and  further  untill  he  hath  levied  ^ 

the  value  of  her  mariage.     But  if  the  Ibrd  doth  not  tender  a  ma- ' 
riage  within  the  two  yeares,  he  (hall  lofe  the  value  of  the  mariage^ 
m  Cp.  ri.  L.     and  content  bimfelfo  with  the  two  yeares  value, 

Mrc^e'i  cafe.  "^ 

> 

"  Car  dfitant  le  dijtfiatuUy  SfC,  Jicome  apineri  per  le  rekeorfaU  ef 
„  fmrok  d^ledit^ute."  ^oM  the  rehtiarifdl  or  preamble  of  the  iia- 

Osrdi  71.  'tutais  a  aood  meane  to  fmii  out  the  meaning  of  the  flatute,  and  as 

' .   '  it  were  a  xey  to  ppen  the  underfianding  thereof  (2),    The  tender 

35  H  6  52  ^^  ^  uiariage  to  an  heire  female  before  the  age  of  fourteene  is  void. 
Card!  71..  ^  which  mu£.be  ui^derdood  where  the  lord  may  hold  the  land  for  the 
€.Co.7l.  lord'  faid  twoytores,  for  then  the  ilatote  appointeth  the  time  of  the 
Darcie's  csfjp.  tender;  but  where  the  lord  cannot  have  the  two  yeares,  he  may 
^^rittpQ  i€9,        tiender  a  mariage  to  the  heire  female  at  any  time  after  the  age  of 

twelve  -and  before  fourteene,  for  fo  he  mi^t  have  done  at  ths 
<      (Ommonlaw, 


Sea.  104, 

'yrOT4$  que  le  pleine  age   de  '\^ OTE,  that  the  full  age  of  male 
■^  ^   male   et  fernale^  Jhlonque    le  and  female,  aocording  to  com- 

common  parlance^  ejl  ait  tage  de  mon  fpeech,  is  faid  tbe  age  of  fii 

21  am.   Jit  tage  de  difcretion  eftdU,  yeares.  And.tbeagQoi:  difcretion  is 

Fage  de  X4afis'y  car  a  tiel  age,  le  called  the  age  of  14  yeares;  for  at 

enfant  q\te  ejh  marie  ddm  tiel  a^e.a  this  age,  the  infant  which  is  maried 

unfeme,  putt  agreer  a  del  piariage  within  fucb  age  to  a  woiaan,  may 

.  Oil  difagreer,  «tgree  or  dilagree  to.  fuch  naariage. 

(i)  See  6»  Co.  74,  Xi  (s)  [See  Note  43.I 
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•  • 

OF  UA  Age,  which  is  th^  age  of  one  and  twenty,  and  of  the  age 

of  diicretion,  which  is  the  age  of  iburteene  (3),  fomewhat  hath  (Ante  7a.  b.) 

haeae  fpoken  hefore(4);    But  now  to  the  point  of  agreement  or  6M%r.OaMl. 

difingreement  in  this  cafe.    The  time  of  agreement,  or  difagree-  Br.  Pi.  ultimo. 

mentywhen  they  marnetn/ra  anno$  wubiUty  is  for  the  woman  at  12  ^£*3.32.a3. 

or  after,  and  for, the  man  at  fourteene  or  after,  and  there  need  no  xj^i^i**^'** 

pew  mariage,  if  they  ib  agree ;  i>ut  difagree  they  cannot  before  the  £tu\.  842.  in 

p        1   1  ieid  ages,  an(i  then  they  may  difegreci  and  marie  againe  to  bank  le  ro^ 

179*  "'J  others  without  any  divorce;  and  if  they  once  after  give  B«Diftcr'«cafti, 

content,  they  can  never  difagree  after  (1).     If  a  man  cS  the  age  of  (i.RaAbr.^iu 

fourteen  marry  a  woman  of  the  age  of  ten,  at  her  age  of  twelve  he  5.  loft  80.) 
may  afwell  difagree  as  (he  amy,  though  he  were  of  the  a^e  of  con- 
sent ;  becaufe  in  contrads  of  matrimony,  either  both  mpil  be  bound, 
or  eqnal  election  of  diiagreement  given  to  both ;  and  fo  ^  canverfOf 
if  the  woman  be  of  the  age  of  confent,  aad  the  man  under  (a). 

Se<a.  105. 

JPTfi  U  gardein  en  chivalrie  marie  AND  if  the  gardian  in  chivalrie 

''^  finfoits  le  garde  ddns  Page  de  ^^  doth  once  marie  the  ward  with-  . 

1 4  ans  a  unftmej  etpuis  s^il  al  age  de  in  his  age  of  1 4  yeares  to  a  womao^ 

4  4  am  difagree  a  le  mariage,  il  eft  dii  and  if.  afterward  at  bis  age  of  14 

ferafcuitSyQuel'enfantjCeftpasienuz  yeares  he  difagree  to  the  marii^, 

per  le  lev  aeftre  autrefoiU  marie  per  it  is  faid  by  ibme,  that  the  infant  is 

jbngaraeine,purceo^uelegardeine  not  tied  by  the  law  to  be  againe 

avoit  ptnfoits  le  mariage  de  lay 9  eipur  maried-^by  hi3  gardian,  for  that  the  / 

fieo  ilfuit  kors  de  Jon  garde  quant  al  ffardian  nad  once  the  mariage  of 

garde  de  fou  carps.   Et  quant  ilavoit  him,  and  becaufe  he  was  on^  out 

fm  foiU  le  mariage  de  luy,  ei  u^foitM  of  bis  wnrd  as  to  the  ward  of  hia 

/tiiir  hors  defon  garde,  U  n^averaphs  bodie.    And  when  be  bad  once  the 

ava^t  le  mariage  de  luy  (3).  marii^e  of  him^  and  be  was  ofioe 

ont  of  bis  wardfhip^  be  ihaQ  no 
more  have  the  mariage  of  bim. 

TT  is  a  maxime  in  law,  Quid  daminus  non  maritaHt  mtnorem  in  a{/^  13  £.  1. 
I   todid  fud  nifi/emet.    And  another  laith.  Si /met  legitime  nvpf  ^V<*-*^- 
/^\  ic,  pojmodum  non  tenelrmtur  fub  cufiodH  dominonm  eje,  Glaowi'S!^ 
Albeit  ibis  mariage  is  defdcto^  and  not  dejure^  and  though  the  ^ap.  12. 
difan-eement  diflb}vetb  \i  ab  initio,  yet  the  lord  Ihall  never  have  the  27  H.  6.  Qaid. 
JDanageofhim.  ^^^ 

And  fo  if  the  gardian  marieth  his  ward  to  a  woman,  and  after  ST  H.  6.  GarjL 
the  marriage  is  dilTblved  by  reafon  of  a  precontrad  (4),  yei  the  gar*  ^ta. 
-  dian  fhall  never  have  the  mariage  of  the  ward  againe. 

But  if  one  raviftietb  a  ward  Irom  the'lord  and  marieth  him  with-  27  H.  6.  Qntd^ 
in  fh^  ag^  of  confent ;  in  that  cafe,  if  the  lord  t^eth  ag&in  his  iXd. 
wara^  and  he  at  the  age  of  confent  dlfagreeth  to  the  mariage,  the 
lord  fhall'bave  the  inariage  of  him>  tor  be  T^^ver  h^d  it  before. 

O)  [See  Note  43.]  ...      t79'  ^-3       ^  , 

(1)  To  lord  Colce'8  account  of  the  le-        (1)  [See  Kete  44.  j 
.   veralajjet  ofaman  and  woman,  which  is        (2^  [See  Note  4c.] 
given  m  fol.  78.  b.  add  }.  lial.  J^ift.  PI.        (3)  In  L.  and  M.  the  words  ^a^rj^Srior 
Ct  17*  are  added.  " 

(4)  tSee  Note  46. J 
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p.  N.  B.  S43.     '    So  likewife»  if  the  anceft6r  marieth  his  heir  apparent,  infra  annoi 

nubiUs^  and  dieth  his  heire  within  age,  the  ward  difagreeth,  the  gar* 
7H^6. 11.         dian  (hall  have  the  wardihip  of  him.    The  fame  law  it  is  in  the 

fame  cafe,  if  the  wife  dyeth  before  the  age  of  confent,  the  lord 
ihall  have  the  manage  of  the  heire. 

And  fo  note  a  diverfity  when  the  ward  is  maried  by  the  anceflor 
[a]  30  £.  1.  or  by  a  ravifher,  and  wKen  by  the  gardian  himfelfe.  [a]  For  if  the 
gard.  166.  anceftof  marie  his  heire  apparent  infra  annos  nubiies  and  dydlb,  in 

ffwd  ^58  ^^**  ^^^»  ^^  ^^  manage  be  dxflblvea  by  difagreement  either  of  the 

§1  sL  &  19.  ward  or  of  his  wife,  the  gardian  fhajl  have  the  mariage  of  him* 
fO  E.  5.  [bl  And  fo  it  is  if  a  ravifher  marry,  a  ward  infra  annoa  nubiies,  and 

gard.  41.  the  mariage  is  diflblved,  Wyiipra,  the  gardein  fhall  have  the  iparir 

Vd  ^  ^'  *S^'  ^^  heire  male  in  ward  of  the  age  of  tenne  yeares  be 
Sb  H.  6. 45*.  iparied  without  the  confent  of  the  lord,  he  may  tender  unto  the 
7  H.  is.  11.  heire'  it^ra  annos  nubiies  a  mariage,  albeit  he  be  fo  maried ;  and,if 
Vide  Prsr.  he  refufe,  and  agree  to  the  former  marriage,  the  lord  fliall  have  the 
y*|:  W*  ^'  forfeiture  of  his  mariage,  as  it  bath  beene  holden^  Bat  other  wife 
eard.  I4r.  ^^  ^^  l^]  (faith  Littleton)  where  the  gardian  himfeife  marrieth  die 

iiaof.  prcr.  VfB.Td,  utjupra.  And  the  reafon  of  thediveditieis,  becaufeii|thia 
ttf,  97.  *  cafe  the  gardian  had  once  the  mariage  of  him»  but  fo  had  not  he  in 
£6]  ir  H.  6.. .  either  of  the  other  cafes ;  and  it  is  a  maxim  in  law,  qtibd  dominm 
l*N  B  145.10*  *^  maritabU  fmpillum  ni/i/emeL  '\  ;, 

19  E.  3.  judgement  123.    45  £.  3.15.  [c]  47  £.  3.  tit.  Adion  fur  le  fiatate  38.  and  the 

bookes  aboveiaid. 

\ 

Itappeareth  upon  con fideration  of  all  the  bookes  afore*  »■«  -i 

faid,  that  where  the   anceftor  marrieth  his  heire  apparent  L*^*  *'J 
withiti  the  age  of  confent,  and  dyeth,  the  infant  ftill  being' within 
''  the  age  of  confent,  the  lord  may  take  the  infiimt  (ifh^wiH)  intd 
bis  poifeflion,  in  refpett  the  infant  may  difagree  to  the-marriager 
and  if  the  in£gu)t  be  deteyned  from  him,  he  Ihall  recover  hini  in-a 
writ  of  raviftiment  of  ward,  and  thereupon  have  the  infant  delivered 
[d]  7  H.  6. 11.    to  him,  '  r^^]  But  if  the  anceftor  marrieth  kis  heire  appsranC  infra 
adjudged  in  the  annos  nubiks,  and  dieth,  hia  heire  being- 'ihjhi  annos  nitiik'Sy  and 
bookeat  large,    ^^g^  ^g^  of  confent  the  heire  agreetfa'  to'th*  marriiige,  neither  the 
king  nor  the  lord  Hiall  have  the  marriage,'  for  noW  it  is  a  marriage 
^  initiOf  and  there  neede  no  other  itia^tt^e;    ' 


;« 


Sed;.  t06> 


«' 


FN'm^ne  le  planner  eJlfJUegar-f  TN  the  fame  manner  it  is,  if  the 

•^  Mn  hn^  marief  et  lajemeaevief  ^  gt^xlian  jnarry  bjai^aacl  the  wife 

eftegifU  Ftnjfdnt  deimSage  de  xiiii.  die,  the  iofanl  being  witbih, the  ^g« 

amouxxii  ^f^i4  veares  or  si. 

«  •  '  ft 

>  .        •     .      «    .  .... 

'PHIS  Lt^/cfoit  addi^, 'beeaufe  fat  fpake  in  the  cafe  next  before 
.^  of  a  difagreement  by  the  infant.     Here  he  faith',  that  if  thf 

wifie  dye,  the  inkirt  being  ^dii(i  the  age  of  confent. 


Sea. 
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Se<ft.  107. 

JpT  que  tiel  enfant  pott  difa^eer  a     A  I^  D  that  fuch  inftn  t  may  difa- 

•*^  tidmarriagey  quant  tl  went  al  ■^**  gree  lo  fuch  laarmge^  when  he 

t^e  de  xitiL  am,  il  eft  prouoe  per  la  comes  tx>  the  age  of  1 4  yeares,  it  is 

parolx  del  fiatute  de  Mertoo  cap.  6.  proved  by  tbewordaof  theftatuteof 

que  ifint  dit.  Merton  cap.  6.  which  faith  thus : 

I)e  dominis  qui  maritaverint  ilbs  quos  habent  in  cuftodi&  ixA,  villanis,  vet 
aliis;  ficat  burjgeniibiis^  ubi  difpara^enttir^  fi  talis  haeres  fiaerit  infra  14 
annos,  et  talis  setatis  qu5d  matrimonio  confentire  non  ^oiQty  tppc  (| 
parentes  illi  conquerantur,  dominos  amitfat  caftodiam  illam  ufqae  ad 
aetatemi  haeredis,  et  omne  commodum  quod  inde  recepcmn  faerit^  conver* 
tatur  ad  commodtim  fasBredis  infra  setatem  exiftentis^  fecundum  difpofi- 
tionem  parentnni^  propter  .dedecas  ei  impofitum.  Si  autem  fuerit  14  am 
tt  ulira,  qabd  confentire  poiTit  et  tali  matrimonio  confenferit,  nulla 
fequator  poena. 

Et  iffint  eft  wove  per  mefme  te  efta^  And  fo  it  is  proved  by  the  fame  fia« 
tute,  que  nut  difparagetnent  eft,  mes.  tuie,  that  there  is  no  difparagement^ 
hu  eebof  que  eft  en  garde  eft  marie  but  where  he  which  is  in  ward  is 
deim  tage  de  xiiii.  am,  married  within  the  age  of  14  yeares. 

**    TEftaiute  de  Mert^f    So  callod  becaafe  the  parliament  was 
hQUsft  at  Jtf  er^oA. 

^  Ei  que  iiel  enfomtpoU  di/agrecry  SfC.  il  ifi  frcnaty  S^c^    Note, 
th^  ti^EieQf  didsgreeflewnt  is  fel  downe  by  aA  of  parliament^  and  fo  Mertooi  ca.  6. 
obferved  by  Littleton,  who  feekes  no  oth^  proofe  therein  then  by 
the  law  of  England. 

**  UH  difparageniwr."    Difparagement,  difparagaiiOf  commeth 
of  the  verbe  difparago^  and  that  of  difpar  and  ag9* 

Now  it  is  neceffarif  te  be  uoderHood,  what  difpar8g0ments  th^rt 
be  for  the  which  the  heii«  may  refufe. 

And  of  fucb  difparagemcnts  there  be  fourekindes. 

Thb  firfty  propter  vitimn  aawit ;  as  an  ideot,  nm  compos  mentis,  a 
Innatiqoe,  &c.  (1) 

The  fecond,  propter  vHmnJmgmnis;  as,  i«  a  villeio:  a.i^r- 
j|e%if :  3.  the  ibnne  or  daughter  of  a  perfon  attainted  pf  treafon  or  Bradoo,  lib.  t. 
lefoQ}^  albeit  par.doiiedy  for  th^  blood  is  eomipted :  4.  a.b&ftard  ^  ^|^f  ^* 
5.  an  alien  or  the  childe  of  an  alien.    Burgenfie  is  a  man  of  trade,  Fk^*i'b'i^^^* 
rfin    hi  ^  an  haberdaiher»  a  draper,  or  the  like  (and  this  agr^tb  ^p^  \^  *  ' 
\oQ%  1>-J  ^i^  the  civill  law,  PatricH emn-plebeng niatrimQi/m ne  con^  Miiror.^a.  t. 
trahantjf  whereof  Gr£iii«l// Ipeaketh  thus :  Sivefbfvertt^^mbur'  fea.  17. 
geii/t$,    (etatem  habere  tunc  inteliigiturf   quando  dtfcret^  fcvoerit  ??p^*'l*  ^  *' 
deianm'mmierarei.Ta  fan»;oe nhuirey  ttiHapoSerHanegotmJimi&ten  xL^a^uebt^pf 
eaert^£:   .     ,  »   .     •  Nerilnuinipd 

The  third,  propter,  xatimn  i^pam  i  at^  fii^,  dt  metnbrii,  having  to  the  Somt  of 
hot  one  hand,  one  foot,  one  eye,  &c*;  fecondly,  deformitio,  as  to  Tbo-ofWej- 
loQkealqamt,  a  creeple,  halt,  lame^  decrepit,  crooked,  &c. ;  thirdly,  ||^°^  'l^''^  ^''^ 
privation,  as  Uind,deafe,  dumbe,  fcc*;  fourthly^  difeafe  horrible,  ^^^'"  ^'* 
as  leprofie,  paliie^  dropfie,  or  fach  like  difeafes ;  fiftly,  great  and 

continuali 

(1)  [See  Note  47.]    "      - 
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cmtiaoall  iaflnnitie,  as  a  eonfvmp.tiofi,  and  foch  like ;  fixtly,  im* 
pocieiicy  t^  have  ehtldren  in  refp«^  either  of  ag0  paft  children,  er  fd 
ttnder  yeares  at  thet^  is  too  exeat  difparitie,  or  for  natnraU  dif- 
abilitie  or  in)pediiiieBt»  or  fnch  like;  feventhly,  deflonred  of  her 
Tiirginity. 

The  fourth  kinde  of  difparagement  was  propter  ja^ram  prtoi' 
Ugiiy  SfC.  as  to  tAarry  the  beive  to  a  widow,  whereby  he  ihomd  by 
reafoo  of  the  bigamie  have  loft  the  benefit  of  his  cleargie,  whereby 
1 E.  6.  cipb  It.  k»  might  fave  his  life;  but  new  the  exception  of  bigamie  in  that 
[4  Vide  Sed.    cafe  is  oufted  by  the  ftatute  ( i).    And  Littkttm  faith,  \d\  that  there 
109.  be  many  other  diljparagements  which  are  not  fpecified  in  the  faid  fta-^ 

P.  N.  B.  14*^    ^^^^^  foy  thofe  two  mentioned  are  put  but  for  examples.    In  a 

word,  it  muft  be  campetens  maritagium  ahfquc  dijparagatiane, 

**  Si  toHa  hicresjtierii  infra  14  ahnoty  et  talis  tetatis  qubd  tnatri-^ 
numio  eot^fkntire  non  pofit^  ^c,"  Note,  albeit  the  ward,  where  he  is 
.  difparaged,  may  difagree  at  his  age  of  fourteene  yearei,  yet  the  law 
doth  fo  abhorre  the  odious  dealing  of  tbe  gardian,  to  whom  the  euf* 
tody  of  the  heire  is  committed,  and  his  horrible  profanation  of  ho« 
npurable  marriage,  the  only  ligament  of  men's  ioheritances^  as  it 
inflidieth  a  great  punilhrnent  upon  the  lord  in  this  cafe,  albeit  the 
marriage  be  not  perfed,  but  avoydable  by  difagreement. 

**  Tuncfi  parenti*  ilH  conqueranturJ^  Littleton  in  the  next  Sec-* 
ten  expoondeth  thefe  words  in  this  manner,  vis.  Si  parentes  ton^ 
queramtur^  u  e,  Ji  paretUes  inter  eoi  lamaUeiUurj  qwt  e^  iant^adirt^ 
que  fi  let  eofms  <k  tiel  infant  ant  cca^fe  de  /aire  (amentatian  vu  com^ 
pUdnt  pur  U  hontfairt  lour  cofen  ifftnt  difparaged  quel  tjl  ta  moMUr 
un  kmt  a  eux*  Parens  ^  nomen  generaU  ad  omne  genus  <:ognationiis^ 
See  more  of  this  in  the  next  Se&on. 

"  Dommus  amittat  cujlodktm  iUam  u/que  ad  cetatem  kctredist  et 
onrne  eommodum  quod  inde  receptumfuerky  convertatur  ad  cotnmodltm 
hteredisy  S^."  Here  foUoweth  the  penaitie. 

jRrft,  amittat  cv^odiuim,  that  is,  the  wholebenefit  of  the  wardihip. 
But  in  this  cafe  if  tbe  gardiaa  bath  granted  tbe  wardihip  of  the  land 
to  another  bondfide^  and  after,  the  netrets  d^araged,  Che  grantee 
Ihall  not  forfeit  his  intereft;  for  the  ftatuto  is,  donwrns  amittat. 
c^^oiiamm 

Sect)nidly,  et  omneconmodum  quod  inde  reoeptumfuerit^  eonvertO' 

tur  ad  commodmn  kctredisfecundum  dt/jfofttionetn  parentum*   -Thefe^ 

words  are  expounded  by  Idttletont  which  needed!  no  further  ex* 

planation.    Now  where  readers  upon  tj^is  ftatute  have  put  a  cafe, 

that  if  the  tenant  hath  iiTue  a  daughter,  his  wife  enfeint  with  a 

fonne  and  dieth,  the  lord  dolh  difparage  the  daughter  before  the 

age  of  twelve  yeares,  the  ibnne  is  borne,  the  daughter  difagrees,  the 

VidetheSccond  fonne  dieth  the  daughter  within  the  age  of  fourteene,  (he  (hall  be 

£ftitoftbeIti«    in  wardagaine:  This  cafe  is  not  warranted  by  this  ftatute,  for 

£^^^'       ««    Uiis ftatuto  extendsnot  to  the  heires  female. 

35  iH-lls!  I^  ^^  ^^^  '"^^  ^  ^^^  ^  ^*  ^^^  ^^^^.  ^.^®  rein^nder  to  fi.  in 

(f.  GOb  isf.J      fee,  the  tenant  for  life/urrenders  upon  condition,  B.  dieth  his  heire 

within  age,  the  lord  difpanget  the  heire,  tenant  for  life  enUeth  for 
the  condition  broken  and  dieth,  the  heire  fhall  be  ont  of  ward,  for 

that 

(I)  [See  Note  4!.] 


Lib.  2.  Of  Koighta  Service.  .  Se£fc'«  10t« 

that  he  claimeth  as  ht\n  to  one  man*  -Bvttf  9lt«r-tfi€idtfpai«Cg»«' 
meat  lands  dufceiui  from  another  anceftor  to^  the  vf^rd  £o  tii^arst^Bd, ; 
he  (hall  be  in  ward  for  thQfe  landft.  .,■}    ?     ,.  .-     i:. .:,:.    .., 

If  two  joyntenant^;  b«  of  <a  ward^.and  the  ^ne.  difj^agelb  theJit m^        ^ 
both  fliall  lofe  the  wardOiip,  for  the  words  be,  et  omne  commodmmf.^^^        ^ 

*^  Si  awiemfuerit  14  annorum  H  ultra,  SfC,  nuUafequatnr  fcttmr  Britt«D,fo].i69« 
By  which  it  appeareth  (as  LUtleton  obfenreth),  that  there  is  no  dif- .  ^^^ 
paragement  but  where  the  ward  is  married  within  theiige^  of.fmir^ 
teeo««  - 


Sed.  108. 

TiTOTJ,  que ilfoloit efire quejlion,  VT OTE,  itbath  bee^e  a qneftioo^ 

-^^  coment  ceiix  paroh  ferront  en-  -^^  how  thefe  vrords  fhall  be  under- 

tende^fSiptiTenies  coDquerantur,  Sic.  ftopd  fSi  paretites    cqnquerantur). 

£t  ilfemble  n  afcuns,  que  conjiderant  And  it  feemeth  to  fomc^  who  con-. 

le  Jtatute  de  Magna  Char ta^  que  fideringthelRBtuteofikfamaCAar^a^ 

zio2/yqu6d hs^cedesmaritenturabfque  which  willethy  qu$dh4Bg;me8  martVen- 

difparagatione,   &c.  fur  quel   eel  fur  abfqne  difparagatione,  S^c.  upoa 

fiatute  de  Merien  fur  tiel  point  eft  which  this  fhatule  of  Jlferton  u^oa 

foundue  (1),  que  nul  a&ion.  poit  eftre  this  point  is  fixmded^  that  00  adtioi\ 

prisfur  cel^atute,  (;^)  entant  que  il  can  be.  brought  npon  this  fiatnie, 

nejuit  unquei  view  ne  oye,  que  tdcun  infomuch  as  it  waa  never  feene  or 

action fmt port furcelftatute  deMer-  heard,  that  any  adUon  was  brought 

t6n  pur  eel  dijparagement  envers  le  upon  the  ftatute  of  ilf^on  for  uiis. 

gardeinepur  ceft  matter  avantdit  (3)9  difparagement  agaioft'  the  gardiaa 

c{c,  et  fi  afcun  aSicn  puiffoit  ejlre  for  the  matter  afore£^d,  See.  and 

prifefur  tzel matter,  ilferra  entendue  if  any  adlion.  might...  have  .  l)pe^c^ 

afcun  foits  (4)  efire  mife  en  ure.    £t  brought  for  this  matter ,4t  /ball  be 

Dota,  (5)  que  ceux  parolx  ferront  e»-  intended  that  at  ibme.tiineity^ould! 

^€;?(ies(^))SipareQtesconqueraotur)  have  beene  putinule;    And  note 

id  eft,  fi  parentes  inter  eos^lamen-  that  thefe  Words  (ball  be  underftood 

tentur  que  (7)  ejl  taunt  a  dire,  quefi  thos^  Si  parentes  conifuirantur,  idj^, 

le$  cou/ins  de  tiel  enfant  ont  caufe  de  fi  parentes  inter  eo's  '  Itm^t^tt^ 

faire  lamentation  ou  complaint  enter  which  is  as  mach  as  to  faj^  as  if  Jbbe 

euXy  pur  le  hont  fait  a  lour  coufin  coufins  of  fuch  infant  have'^ffftf  to 

iffint  difparage,  quel  eft  en  maner  vn  make    lamentation     or   complaint 

hont  a  eux,  SonqueBpuit  le  prochein  amongft  themfelyes,  for  the  mame 

coufine,  a  que  tenheritage  ne  puit  doue  to  their  coufin  fo  difparagedj 

difcendeTf  enter  et  oufterie  gardeine  which  in. manner  is  a  Qiame  to  them^ 

en  chivalrie.  Et  s^ilnevoUe^  un  auter  then  may  the  next  coufin^  to  whom. 

coufindel  enfant  poit  ceo  faire^  ef  lu  tiie  inheritance  cannot  defcend,  en- 

iJ^esetprofitsprenderaiuJedelejrfmUf  ter  andoufiethe  gardein  in  chivalrie; 

et  .  And 

{l)  qui  ml  oBion  fmi  iftn  frit  fiat  cH  l^ettrfxm^esid^f  eatntMii4ffcimJhits,in  L. 

jfflto//,  notinL.auidM.  afid>d. 

(2}  comtfimBU.itf  L.  and  M,  (c)  £t  nota  not  in  L.  and  M. 

*  {3)  jkr  r4/f  matter  avant  dlt,  not  in  X^  (0)  tn  tUi matter  in  Iv  a  lu  M. 

and  M.  (^}  ou  Inftead  of  que  in  L  and  M. 

(4}  fer  csmm  prefim^Hon  devatait  ceux 
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€t  de  ce6  render  metmKfi  ei  ea^iaU  Aodif  kewallDoC^MoUiercaafiDof 
quamt  U  vie9U  a  fom  p&m  age.  Ou  the  infaotmajr  doe  this,  and  taicctfat 
autermemt  Fettfant  deim  age  voit  ifluea  and  proits  to  the  nfe  oi^  the 
enter  luy  mefmet  cf  aufiier  kgaraein,  inftint,  aao  of  this  to  render  ad  ac- 
4rc«  Sea  qosre  de  lioe.  count  to  the  infant  when  he  comes 

to  his  fall  age.  Or  other  wife  the 
in&nt  within  age  may  enter  him- 
felf^  and  oufte  the  gardein,  &c.  Sed 
qiiare  de  hoc. 

9H.S.  «<   TEJtaiatede  Magna Ckeria/^ 

(f.  Inft.  t.)  J^  lliottgh  it  be  in  forme  of  a  charter,  yet  being  granted  r^*        , 

Vide  8.Ga  tiM  by  aiTent  and  aathoritie  of  parlicment  LUtktan  here  fiiith  L«'^«  ^J 

Miice*tc«r«.  it  i«  a  ilatote. 


ThU  parliamentarie  eharteir  hath  divers  appellations  is  law. 

Hefe  it  is  called  Megmi  Charta^  not  for  the  length  or  largeneib  of 

it^  (for  it  is  but  (hort  in  refped  of  the  charters  granted  of  private 

things  to  private  perfons  now  a  dayes  being  (tUfhantiaa  chmrtct^ 

but  it  is  called  the  great  charter  in  refped  of  the  great  weightinefTe 

and  weightie  greatMfle  of  the  matter  contained  in  it  in  few  words, 

•M^g  the  fountaine  of  all  the  fiindameatall  lawes  of  the  realms; 

mA  thetafore  it  may  trul?  be  faid  of  it,  that  it  is  magnym  w  parvo. 

it  ia  ia  oar  bookes  called  Charta  Libertatum^  ei-Commam$  labtriiu 

Ira0sa(4l4.     ^H'^  ^  Uhcrtetet  AngUa^   Ckarta  de   Librrtatibue^  Megna 

^  tf  I.  Chartaf  4|rc    And  well  may  the  lawes  of  England  be  called  jJker-- 

Vkta.  lib.  e.    .  Mist,  firia  Uberosfaciunt    Magna fmt  qmndam  Magnet  reoerenHa 

S&or/Ap.i.*aia.    Brit  M.  177.  b. 

This  ftatute  of  Magna  Charta  is  bat  a  confirmation  or  i^eftitotion 

ef  the  common  law,  as  in  the  ilatute  called  Confit^matio  Ckarfarum 
0%.i»  eSnUo  aj  £.  1.  it  appeareth  by  the  opinion  of  ail  the  juftices;  apd 

61!.S.BfoTdL99L  ^  5  ^*  3*  ^^^*  Mord.  53.  Magna  Charta  is  there  vouched;  for  there 
ItattliTarw,  it  appeareth  that  king  John  had  granted  the  like  charter  of  renova- 
$ilk  i7&  fil^     tiatt  of  the  ancient  lawes. 

This  ftatute  of  Magna  Charta  hath  beene  confirmed  above  thirty 

times,  and  commanded  to  be  put  in  execution.    By  the  ftatute  of 
fi|L^<lfl»  fl^    Hg  £.  1.  cap.  a.  judgements  given  againft  any  points  of  the  charters 

of  Magna  Charta,  or  Charta  de  For^d^  are  adjudged  void«    And 
||%9»iii»t*    by  the  ftatute  of  4^  £.  3.  c.  1.  if  any  ftatute  be  made  againft  either 

of  thefe  charters  it  ftiall  be  void. 

''  Sur  lejtatute  de  Magna  Charta  lejtatvte  de  Mtrton  ejtfoyndut 
fur  tiel  point f  viz.    Qubd  hanrtdee  maritentur  abfiiut  dif-  tq      ;   n 
paragatione  (1)/'  L^*-  *>-J 

'*  FoundueJ'  So  as  Magna  Charta  is  the  foundation  of  other 
bBs  of  parliaments-  This  adextendeth  as  well  to  fenudes  as  to 

males* 

*^  Nui a^ion poit ^re prifrfur ctlfieJtatey entant queilaa ymqaee 
fuit  view  ou  oycy  S^.  Et  jfi  qfcun  aOion  f^ffbU  ^e  prife  fur  ce^ 
maUerf  ilftrra  intend  a  qfcun  foits  ^re  mtft  ta  «rr.^ 

Hereby 

(1)  See  9  Hen.  ).  c.  6. 
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Hereby  it  appearetli  how  fafc  it  is  to  be  ^idcd  hv  judicial  pre-  Vide  Pctitionct 
ii^imts,  tiic  rule  being  good,  Fenculofam  exijhmo,  quod bonorum  tiro-  cottra  domino 
rumndn  comprobatur  excmplo.     And  as  ula^e  \%  a  good  inter prteier  rcg«  »ttpw*i*- 
of  lawes,  10  non  ulaga  where  there  is  no  example  is  a  great  intend-  ^e  K.  i, 
ment  that  the  law  will  not  beare  it;  for,  faith  Littleton,  if  any^ftfon  sf!>  \L  6.  S9. 
might  have  beene  grounded  upon  fuch  matter,  it  fhall  be  intended,  per  A(htoti. 
that  fometi&ie  it  (hould  have  been  put  w  urc  (2).     Not  that  an  aft  6Klia.Oicr229. 
of  parliament  by  non  ufer  can  be  antiquated  or  lofe  his  force,  but  g^^Eii^^nicf 
that  it  may  be  expounded  or  declared  how  the  ad  is  to  be  under-  Nnlioio  breve 
flood.  ite  errore  de  ja- 

dicio  in  5-  port, 
quia  nullum  breve  repetitur.  3  £.  3. 50.  11  H.  4.  Tmsid  38.  VttU  Jeilatat^dc  Mariebridge. 
cap.  t7.    In  cuHodia  parentum. 

'  ^*  Si  pkrentes  conquerantur**    Of  this  fufHcient  hath  bfeene  iai4: . 
befor^ 

'**  &*  lescqufinsr    Here  Littleton  expoundsth  pafieatsjto.  behw^ 
confihs,  Under  which  name  of  coufins  iMtletou  includeth  uDcl^Sf^iui: 
other  coufins,  who  when  the  father  is  dead  are  i^^  Iqco  parentum,,  :  ; 

**  Ont  cavjh  a  fca,rc  lamentation,  Sfc!*    Note,  if  they  have  cpifrt 
to  make  lamentation^  it  (ufficeth,  though  they  never  coinplaiaAc^-r.* 

**  Fur  It  hont  fait  a  lour  an^fin"  For  when  tbeir  coufm.ft.diipa^^  . .»    . 

raged  in  his  manage,  it  is  not  only  a  ihame  and  infamie  to  the  hai||^;, 
but  hi  him,  to  all  his  bloud  and  kindred.  ..    >  *    -  ^'  ^' 

It 
•*  Donqtics  poit  le  procheinc  coujin,  a  que  le  enHeritance  ne  pQit 

iyhender,  tntcr  et  oufier  le  gardein  in  chivalrie." 

This  is  worthy  the  ob^fervation,  for  tlie  word$  of  the  ihitntB.lib 

general],  fetundujn  difpofitionem  parentum,  and  the  conftruAion'ff 

thereof  (liall  be  according  to  the  reafon  of  the  common  law  i  iat^  «^  . .  t 

the  next  coufin,  to  whom  the  inheritance  cannot  delbend,  Aiall  enterv. « 

and  oufle  the  ^ardian,  and  Ihali  be  in  place  of  a  gardian,  as  it  is  ia^ 

cafe  of  a  gardian  in  focage.  .^     ^  ^      '  •  -    ~ 

"  Et  id  ne  voile,  un  outer  coufin  del  enfant  poit  ceo  faired    Sti8?l 
purfuing  the  reafon  of  the  common  law  in* cafe  of  gardian  in  focage;^    S:  x.*J^  "c  T$ 

«  Et  leg  ifues  et  profits  prendcr  al  vfe  del  enfant,  Src:*  This  itM     t^XHi^ 
evident  as  it  needeth  no  explication.  •  .9     . 

*l  Ou  auterment  Venfant  deins  age  poit  enter  luy  m/^t  et  Qtijte  It 

fardeinl*  If  none  of  Uie  coufins  albreiaid  will  enter,  then  the  heir6 
imfelf  may  enter ;,  in  all  which  the  reaibn  of  the  common  law  is 
purfued.  But  what  if  the  heire  be  difparaged,  and  the  next  of  kin 
doth  enter,  and  when  the  heire  commeth  to  14  he  a^reeth  to  the 
mariage ;  yet  (hall  not  this  give  any  advantage  to  thelord;  for  that 
he  had  iofi  the  wardship  before. 

(a)  (See- Note  49[,1 


Vol.  I. 


Sea. 
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Se<a.  109.  [8*a'3 

TTEMf  7)7vhs  outers    divers  dlf-  A  LSO,  there  be  many  and  divers 

•^  paragemtnts  y  fout,  que  ne  font  ^^  oth#r  difparagemenLs     /Ante  ©a  -\ 

Jj^eeijies  en  mej/ne.ie  jUitute*     Come  wliich  are  not  f|>ecified  in 

Ji  le.heire  que  efi  en  garde/l  mary  a  the  lame  fialule.    As  if  the  heire 

vn  que  n'ad  forfque  un  pee,  ovfovf'  which  is  in  ward  be  married  to  one 

ijue  un  maine,  on  que  e/l  dej'orme,  do-  which  bath  but  one  foot,  or  but  one 

rrtipite,  ou  aj/aut  horrible  dijedfe,  ou  liand,   or  which  is   deformed,   de- 

praund  et   continual  wJinnitU\   et  crepit^  or  having  fome  horrible  dif- 

(Ji  fait  heh'e  tmile.)  fi  foit  marry  a  eafe,  or  gri^at   and    continuai[  in- 

fome  que  eft  paffe  fage  d^enfanter.  firmitie;  and  (if  he  be  an  heire  mule) 

Jrlt  multa  outers  caujes  de  dijparage-  if  he  lie  married  to  a  woman  pail 

VLcntsfont\  fed  de  illts  Guaere,  rari/  the  age   of  childe-bearing.      And 

tfl  ban  tnaUei*  d^apprenaer.  there  be  other  caui'es  of  difparage- 

ment;  but  inquire  of  them,  for  it  is 
a  good  matter  to  uuderiland* 

Of  this  fufficieiU  hath  been  faid  before. 

Se6l.  110.  . 

JpT des  heirfs  males  ^ue  font  deim  A  ND  of  heired  males  which  be 
'^^  Cage  de  2\  ans  apres  le  mart  -^^  within  the  ag^  of  21  yeareft 
hur  ancejler  meni^  marries^  en"  tiel  after  the  deceafe  of  their  anceftor 
caslej'eignioraveraiemaria^edetiet  and  not  married,  in  this  cafe  th^ 
Aeir«f,  et  avefa  temps  et  Jpace  de  lord  fliall  have  the  marriage  of  fuch 
tender  a  luvcdftvenablcmaiiagc  fans    heire,  and  he  fliall  have  time  and 


marry  ou  non\  tnesji  le  fetgniory  que  it  is  to  be  underflood,  that  the  heire 
ejl  appel  gardcin  en  chivahy  a  tid  in  this  cafe  may  chiife  whether  be 
heire,  tenden^ ;  ^gnvsnab/e  mariag^  will  be  married  or  no ;  but  if  fhe  lord, 
deinsFage  de  21  ans  fans  difparage^  whicli  is  called  guardian  in.chivaU 
ment,  et  rhcire  ceo  refufe,  et  ne  foy  ry,  tenders  to  fuch  heire  covenable 
marie  dryns  lis  dit  age,  donquesle  manage  within  the  age  of  21  yeares 
gnrdeiiie  aveftt  le  value  del  rkariage  without  difparagement,  and  ilie 
tlel  tiel  heire  male,'  Hies  Ji  tiel  heire  heire  refuJMh  thi^,  and  doth  not 
luy  jfieme  marie  deins  Cage  de  Qi  (7fM  "irmrrie  himfclfe  wiriiin  the  faid  age, 
encounter  la  volant  le gardeirie  en'i'M^  tlTen  the  gafd*ein  fliall  have  the  value 
valrie,  donqu'ez  le'gahhin  avera  le  of  the  maria^e  of  fuch  heire  raale^ 
double  value  del mariagc perforce  tie  But  if  fu^'h  Tieire  marrielh  himfelt 
h  Jlatute  de  Merton  ^vantdity  corner -vfiXhrn  the  ^e  of  21  yeares  agalnft 
en  meme  le  ftatate  eft  eothprife-'ptHis  the  will  gTtl)e  gar^ein  in  chivaliVp 
apkine.  then   tha  ,gardein    fliall    have   the 

double  value  of  the  marriage  hy. force  of  the  ftatuje  of  Merton  afore- 
faid,.a«,iiij.he  fagjeftatute  is  more  fully  at  large  comprifed/ 

-      '  '■'  "  DE 


Lib.  S.  Of  Knights  Service.  Sea^lll. 

**   7)jB  tender  a  hty  cortvenable  marriage,  SfC**    But  it  is  in  the  6.  Co.  rd.  Lc 

'  ^  t\t6\ion  ot  the  lord,  whether  for  the  fingle  value  the  lord  will  i^!*'"|>"^*- 

tender  a  marriage  or  no^  for  he  (liall  have  the  tingle  value  without  ^^*,  159''^'^ 

«4iy  tender  (1).  (5.  Co.  127.) 

And  ot  this  there  needeth  no  other  explication.  The  value  of  the 

mariage  of  fuch  an  heire  is  aoitrding  to  the  valuation  by  lawful!  M(>rton.  cup.  ^ 

UiolU  or  as  much  as  another  had  before  ofiered  to  g^va  for  the  fama  18  £•  S.  !•» 
without  fraud  and  covyn. 

"  Le  hare  en  tiel  ca/e  pott  ^ier  s'il  voit  ^re  marrie^  ou  non,  4^** 
And  fo  on  the  other  fide,  though  there  be  a  lender  made  of  a  co« 
venable  uiaiiage  without  dirpara<^ement^  yet  the  heire  may  refufei 
rgo    u  1  for  in  everie  mariage  there  mull  be  a  (r^t  confeut. 

''  Si  tiel  heire."  That  is,  if  fuch  an  heire  to  whom  a  tender  hath 
been  made  by  the  loi  d,  and  by  whom  a  refufall  hath  beene  made ; 
•if  fuch  an  heire  afterwards  marieth  another  within  age,  he  fhall  for- 
feit double  the  value ;  but  if  he  before  any  tender  m^irieth  himfelfe 
within  age,  he  fliall  pay  bitt  the  (ingle  value  of  the  mariage. 

Nei titer  the  fingle  value  nor  the  double  value  (hall  be  recovered 
againft  the  heire  but  after  his  full  age ;  but  for  both  thefe  the  lord 
bath  a  double  remedie,  viz.  an  action,  as  is  aforefaid;  or  the  lord 
may  retaine  the  land  after  full  age  for  his  fatisfadion  of  both,  with 
this  difference,  that  in  the  cafe  of  the  fingle  value  the  taking  of  the 
profits  fhall  not  be  accounted  parcell  of  the  value,  but  as  a  gage  or  StatdeMerton** 
pledge  till  the  heire  do  fatisfy  him  of  the  fingle  value ;  but  in  ctlfe  ^*?-  ^*  f  £•  ^ 
of  the  double  value,  the  perception  of  the  profits  fhall  be  taken  in  ^  ^s'e^J!^ 
fatisfadlion  of  the  double  value ;  for  the  ftatute  of  Mertouj  which  i^j^,  .^7  * 
giveth  the  forfeiture,  faith,  Dtminus  teneat  terram^  SfC*  per  tantum  16  £. :). 
tcmpus  qubd  inde  percipere  pojjit  duplicem  valorem  maritagii :  which  ibid.^  14. 
words  Cyw^rf  inde^  SpcJ  prove  that  the  taking  of  the  profits  fliall  ^  ^-  ^l}^' 
go  in  fatisfadlion :  but  in  cafe  of  the  fmgle  value,  untill  the  heire  iccTfur  i'clUL 
doth  fatistie  the  brd  of  the  fame.  43  £.  ^.  si. 

No  forfeiture  of  marriage  is  given,  by  the  faid  ilatute  otMerton^  S7  H.  8. 4^ 
of  an  heire  female,  as  appeareth  by  the  faid  a€t ;  neither  at  tha  Statute  de  Mer« 
common  law  could  the  lord  have  holden  the  land  of  the  heire  female  ^^h^^*  J^ 
after  fourteeoe  yeares  for  the  value.  Gard!  71. 

6.  Gpk  n.  I«ord  Ptrcie'i  cift* 


Se£t.  11 U 

/T£Jlf,  diven  tenants  teignont  ie  A  LSO,  divem  tenant!  hold  of 

lour  feigniors  per  fervice  de  ehi^  ^^  their  lords  by  knights  fervice, 

taler^  et  uncore  tls  ne  trignqnt  per  and  yet  they  bold  not  by  efcuage^ 

ejcuage,  ne  paieront  efcuage;  come  neither  (hall  they  {my  elcuage ;  at 

ceu  V  que  teignont  de  lour  feifpuors  thev  which  hold  of  their  lords  by 

per    cajile-garde,    ^di-ajcavotr^    a  cattle-ward^  that  is  la  fay^  to  ward 

garder   un   tower   del   cq/tle   lour  a  tonto  of  tba  caftle  of  their  lord, 

ftignior,  or 

( I )  This  point,  which  before  lord  Coke*s  and  again  in  lord  Darcie*s  cafe.    See  the 

time  appears  to  have  been  doubt Fu],  was  former  caf^  in  ^.  Co«  ia6f  b.  and' the  latter 

adjudged  in  the  caieofMmcr  and  Wilder,  in6»Coi7^b. 


jliib.  2.     Cap,  4.     Of  Knights  Service.  Se6tt  1 1 1  • 

» 

fngnior,  ou  un  Ituii  o«  vn  outer  lieu  or  a  doore  or  fouie  other  place  of  ihe 

del   cafile^  per   rcafonqb/c  pa/«i/A-  caftlc,   upon    rcalbnable    warnirHj, 

ftient,  qxtant  (our  feignionoifont,  que  when    their  IokJsi   heure  tliat  ^bt? 

e}femiesvity/vnt  vem-r,  ou  font  venues  enemies  will  come,  or  are  come   in. 

eii  Knj^lelerre.     Kt  en  ptujors  auters  England.   And  in  many  other  cafes 

iffjts  home  poit  tencr  per  Jhrvicc  de  a  mairinay  liold  hy   knigiit's  fer- 

chim/eTy  et  uncore  il  ne  tient  per  vice,  and  yet    he  holdeth  not  by 

tlcuagCy  nc  pay  era  ejcuage^  Jirome  elcuage,*  nor  ftiali  pay  elcuage,  aV 


fnanage.  manage, 


4.  Co.  B8.  in  "  p  £  R  caftd-gartl^  -wardum  eqftriy  feu  cajli  l-gardam^  feu  cafiri^ 
rutiTcl'i  cafe.  -*^  gardunt.'*  Ho  that  boldeth  by  CdrtltrSiir(J,'h(>hleth  by  )ciught*s 
Ij  "  iVs  ^  fe  f*^^'^^'-»  hut  not  by  efcua^e ;  for  elcuiigt;  is  due  when  the  ki^g 
l.'9.  It  i.  niiikcth  a  voyage  ruyall  out  of  the  reahne  (as  hath  btene  faid)  an  J 

Card.  195.  the  tenant  m;ikcch  dtiault;  but  cafclr-^ard  is  to  be  done  within  the 

rcahne,  and  witbout  any  voy.igo  royall. 

Alio  a  ffitaint'  tt^anne  is  aj>i>oinled  for  tlic  fervicc  of  the  tenant 
that  holdeth  bv  ffcuatic,  but  no  crrtainc  foarnic  bv  law  for  him  that 
huldcth  l)y  caftle-gaid.     PlJc  i\\  the    title   of  Grand  Scrjeantic^ 
VulcMag.  g^j^^     fliftiif   roiue  diHtttoidy  or   coiijlabulani  cajiri,  for  rg  -j 

«0  VV.  J^.^caii.  7.   ktitpcrs  or  couftabks  tit  a  caftle.  l^i*  •^•j 

JifSt,  lib.  5.  lol.  ooJ.     rieta,  lib.  W.  cap.  iS. 

"  .4  gardcr  un  fozccr  del  cdflr,  S  r."     A  tower,  or  a  doore,  or  a 
bridge,  or  a  fcorire,  or  fonie  otber  rertaijpe  part  of  the  calUe  ;  for 
Magna  Chart,      thf  tcuur*^  niul't  L)C  reitainc-.     And  this  may  be  done  by  the  tenant 
cap.  '^0,  Limlielfe  or  his  <[».  jMitie. 

"  Ditlfi:^iUorr     Tor  it  cannot  be  of  a  cafilo  of  another. 

(2.  Hn.  Abr.  L'j:»I  saai  f«'ii;.Mt  by  i-atibvi.'i»rd,  tbc'lord  gr.tnl»^lh  over  his  feigni- 

^^*^)  ory  toaiU)ib»  r,  |^/''  ttif  oiililf^-^Liid  i?  g*)i:o,  bccanlo  the  grantee  hath 

[./]Temp<E.  ?.  not  tho  r.iUle.     [//]  For  Iho  fviiiie  reait.n  il  ij<,  that  if  one  holdeth  of 

Ti  r^^'^^  in'',  a^  oj  mv  maii<»r  of  D.  by  fr.iltic  iind  fnit  of  court,  if  \  gr&nC 

AiF  ill  ^""^-'^  ^^'*  IVrvic^es  of  this  tenant,  the  lull  ir?  gone,  brcnufe  the  grantee 

\h]  17  E.  3.  hath  not  tb<*  munor.   [t]  Hut  if  the  cafile  be  wholly  ruinated,//  caf- 

C/?.  7i».  t  rum  Jit  ptnitus  dirufufii,  ytt  the  tenure  reuiaineth  by  knight's  fer- 

4  i:.  >.i2.  yic^^  ami  it  ^octh  in.benefit^ef^tUe  tenant,  as  to  thegarding  of  the 

lijtiTel  "^^  caitie,  unlill  it  be  reeuifHd.     But  ward  and  marriai;e  belongcth  to 

:>  H.  8.       '  ^he  lord  in  the  ineane  time.     For  Littleton  in  the  end  of  Xbis  iSedtion 

lirndtoe'x  and  piitteth  it  for  t  L>enerall  rule  in  ail  cal'es  ^'iM^re  a  man  holdeth  by 

C-upei'-  rare.  knTght's  fervire,  it  dra\v4:th. ward  and  marria;;e. 

*  ''"•  *  ''^'  l!  tlui  tenant  make  defaidt  in  p^ardinc  of  the  cafilc,  the  lord  may 

diih  eine  fur  it,  and  recover  fatiafu,«:lion  in  dammages. 

'*  Per  rfo/ufiable  ^arniflimcnf ."  This  warning  muft  be  given  by 
the  lord  or  itnna  other  for  him,  antl  llie  tenant  need  not  to  ftirra 
until  ht  have  iheh  warning. 

"  ^wcwfA'.*'  Which  is  to  be  underflood.  of  any  mnjiner  of  enemies 

\vhalfoeyer.     And  thougli  LittUton  fpeakes  of  enemies,    yet   it 

b  enietlf  that  ^to  keep  ajraftic  in  tl|ne  of  infurredion  and  rebellioa 

^        •  (albeit  in  pidpr/e^f  of  (peecli  rebels  arc  no  enemies)  is  a  tenure  by 

knighl  s  fervice.     Vide  Hill.  8  £.  i.Midd.  Rott.  86, 

4  "  Voi/hnt 


.Lib.  2.  "         .' Of  Knig:hts  "Semce.     :    '      Scd.  lU. 

"  Voylent  vener."    For  preparation  is  to  be'  made  upon  warning 

before  the  eneniie  be  come  indeed  into  England.     This  appeareUi 

to  be  in  time  of  hoftiUtie  and  warre,  or  for  |)rep;initi(>n  therefore. 

_  i^ut  a  tenure  to  keepe  a  caftle  in  time  of  peace  only  is  no  knight'^ 

iervicf. 

If  the  tc;iant  by  caftle-gard  doc  ferve  the  kin^  in  his  warre,  he 
fliall  be  difcharged  againlt  tiie  lord,  according  to  the  quan title  of  the   (?.  Rq.  Abr. 
time  that  he  was  in  the  king's  holL  ^Ob.j 

ileta   fpeaketh  of  an  old  word  called  wardxcite^  and  (faith  he)   Flcta,  lib.  l. 
Jignificat  quittanciam  mifcrkordicCy  in  cafa  quo  mm  i/iiaurit  quis  cap.  4^. 
homiutm  Ad  •aardam  facieudam  in  cqjiru.  ,        . 


Sed-  112/ 

jp  T  fi  tin  tenant,  que  tient  *de  Jon  AND  if  a  tenant  which  holdeth 
feignior  per  fervice  de  entierfee  -^^  of  his  lord  by  the  fervice  of  a 
de  cnivaler,  morujt,  fon  heii'e  dvuques  whole  knight's  fee,  dieth,  his  heire 
^fieant  de  p/ein  age,  fcil.  de  2\  ans,  then  being  of  full  age,  /c//.  of  21 
doiifjue  le  I'eiornior  avera  \oos.  pur  yeares,  then  the  lord  ftiaJl  have 
-re/iefe,  et  ielhcire  cehti/  que  tient  per  iocs,  for  a  reliefe,  and  of  the  heire 
hmoitiedUuiJee  dechivaler,  50  s.  et  of  him  which  holds  by  the  moitieof 
deceluj/ que  tient  per  le  quart  part  de  a  knight's  fee,  50s.  and  of  him 
fee, dun  chivaler^  255.  etjic  quepluis,  which  holds  by  the  fourth  part  of  a 
t>luis,  et  quemeins,  meins.  knight's  fee  25  s.  and  fo  he  which 

holds  more^  uiore^  and  which  ieilej 
leffe. 

f*T>ELIEFE,  relevium**    This  word  i«  derived  from  the  ori- 

ginaU  before  (1).  . 

Nata,  Ueliefe  [a]  is  no  fervice,  but  an  impn>vement  of  the  fcr-   *  »°«^^-  ^"^• 

vice,  or  nn  incident  to  the  fervice  (q),  for  the  which  the  lord  may    W  Temps  E.i. 

L-      Heliefe  13. 

41  E  3 
may  have  an  adioaof  debt,  and  4  ^'^^ 

cannot  diftraine  (1).  ,  Avuwrie  flO. 

.    7  H.  6.  13, 
22  II.  8.    Hot  52B.        34  £.  1.    Avowrie  23a     (3.  Co.  66.    Ante  47.  b.) 

And  it  [b]  is  to  be  underftood,  that/c'orfirm  milith,  a  knight's  fee,  ffc]  St»t.'de4   '] 
conMeth  of  twentie  pound  land  (2),  and  he  payeth  for  his  reliefe  ^  ^^-  •*•  ^  "** 
for  a  whole  knight's  fee  the  fourth  part  of  his  fee,  viz.  ^ve  pound,  y'i'^g  Co  iiMb 
and  fo  according  to  the  rate.  ^mh.  Lowe's 

Baronia,  a  baronie,  or  a  baron's  fee,  confifteth  of  thirteene  cafe, 
knights   fees    and  the   third   part  of  a  knight's  fee  (3),  which  ^«-  lo^  S9^ 
amounteth  to  foure  hundred  markes  per  annum  ;  and  the  baron  'for  ^°**  ^^'  ^'^ 
an  entire  biir/mie  payeth  fr>r  his  reliefe  an  hundred  mai:kes,  which 
is  the  fourth  part  of  the  vahie  of  his  barooie. 

ComitatuSy 


-.1-1  dilireine  (3),  but  caAnot  have  an  action  qf  debt  (4),  but  Jiis   V{'v'^  "22 
]^S3*  ^*  J  executors  or  adminiltrators  may  have  an  adioaof  debt. 


.  .  (1)  [See  Note  50.]  [83.  b.] 

(2)  [Sec  Note  51.]  (i)  S.  p.acc.aute47.b.poft.  162.  b.?nd 

<3)  [See  Note  52.1  1.  Show.  36. 

(4)  Ace.  ance  47.  b.  But  there  are  fome  (2)  Sec  ante  69.  a.  and  note  3'.  there, 

op  nijns  to  the  contrary.  See  2.Leunt  179.  (3)  As  to  this  notion  of  there  bcipg  a 

2TJ^f^«  Rep.  37  !•  certain  number  of  knights  fees  in  1 1  aronj^ 

and  earldom,  lee  ante  69.  a.  note  5. 

R3 


i.    Cap.  4.       Of  Knights  Senrice.        Sed.  lis. 

CmmiatHg,  aa  tarlsdome,  or  an  earle's  fef ,  coolifteth  of  a  foaroxiie« 
and  the  third  part  of  a  baronio,  which  includetb  twenty  knig})ts  (eeif 
amounting  to  toure  hundred  pound  land  per  annrnm^  and  he  payeth 
for  his  relieve  for  an  entire  earldoroe  the  fourth  part  of  his  revenue^ 
and  that  is'  an  hundred  po«ind4  AQ  which  ap|)eareth  by  the  ftatuter 
i}t  Magna  Charta^  cap.  3.  made  in  the  ninth  yeaie  oiHat^ie  the  third, 
at  which  time  there  w&s  neither  duke,  marqueflc  nor'vifcbunt  m 
(9.  Be*  Abr.  Engia/id^  as  before  is  faid.  But  there  be  precedents  in  the  exche- 
^^^)  quer,  that  a  dukedome  confifting  of  two  earledomes,  viz.  eight  kun<- 

dred  pound  land  by  the  yectre,  payeth  two  hundred  pound,  and  a  mar- 
quelie^conlilting  of  two  baronies,  viz.  eight  hnndredmarkes  land  per 
aanvOTi  and  of  an  earledome  and  a  halfe,  payeth  two  hundred  markes 
n  -1  )'K  0  ^^^  ^*^  reliefe.  What  the  vifcount  ftiould  pay  in  certaine  I  have  not 
Mp!T  6  Brw-  ^^^^^'  ^**^'*''*  ^*  makinjr  of  the  ftatute  of  Magtta  Charta  the  king 
ton,  lib.s.fol.BS.  had  ratiornabUe  relevium  ol  noblemen,  and  it  was  not  reduced  to  anj 
Britton,fol.i78.  certiiutie  (4),  yet  ought  it  to. have  been  reafonable  and  not  ex* 
Ockwii,  4«.  celTive. 
J.N.B.83.  srd6. 
f  letSf  lib*  3.  cap*  XT'.    Magna  Charta,  cap^  2. 

I  have  feene  the  record  of  a  charter  made  in  ao  H.  6.  to  Hairie 

BeaucJfctmpe  earle  of  lyamckcf  whereby  he  was  created  king  of  the 
]le  of  lyight^  to  him  and  the  beires  males  of  his  bodie.  His  reliele 
was  incei  laine,  and  not  binited  by  the  (tatuu  of  Magna  Charta. 

Vide  Br%aoa,         it  is  to  be  oblerved,  thai  tbt^  words  of  the  ftatute  ot  Magna  Charta 

#>1.  84.  be,  harcM  comitu  de  eomitatu  iiiiegio^  et  ham^  baronid  intcgrd^  4-c. 

14  U.  4.  in         ^^^  yfhai  an  entire  earledome  entiie  baronie  is«  haih  beeue  de« 

30  H.  7.  19.        clared  before. 

^0  £*  5.  AS.  122.  tit,  Avowfie  126.    18.  AIT  pL  ohimo.    33  £.  3-  8. 

It  is  alfo  to  be  obferved,  that  at  and  before  the  ftatute  of  Magna 

Charta  all  earledomes  and  baronies  were  derived  from  the  crowne, 

and  were  holden  of  the  king  tn  capite^  and  the  king  v^ouid  not  fuller 

them  to  be  divided,  or  fevered^    <And  foch  entire  earledomes  and 

entire  baronies  are  within  the  ftatute,  but  at  this  day  earlas  and  bu^ 

roQS  are  without  fuch  earledomes  and  baronies  of  the  kmg's  gift  in 

chiefe.  For  at  the  creation  of  an  earle,  he  hath  ibmetimes  an  annu* 

itie  granted  unto  ]iim  (5X  and  fometiines  notliiug;  fo  as  fuchaarlea 

and  barons  fo  created  are  cleerely  out  of  the  ftatute  oi Magna  Charta, 

and  are  to  pay  fuch  reliefes  as  other  men  that  hold  of  the  king  ta 

1«  t.  a.  eapite.    For  as  the  heire  of  a  knight  ihall  not  pay  reliefer  unleile  he 

Efcban^e  2.        hath  a  kntabt's  tee,  &c.  fo  neither  the  earle  nor  fcniron  fhall  pay  any 

^  ^  ^'  reliefe  by  this  liatute,  unlefle  he  h<ith  an  earlcdomei  &c«  or  barow 

**  Son  heire  de  pleine  agtyjal.  dt%\  one."  And  vet  in  fome  cafe  tbf 
heire  fliall  pay  reliefe  when  he  was  within  age  at  the  time  of  the  death 
24  7!,.  S.  24.       ^^  ^^*  anceftor.  As  if  a  uian  hoideth  lands  of  the  king  by  knight'e 
26  H.  8.  fervice  m  capite^  and  of  a  common  oerfon  other  landb  by  kniaht^ 

32  H.  8.  ca.  2.     fervice,  c^d  dietfa  his  heire  being  within  age»  the  kihg  hath  aB  in 
iofiuc.  •    ^yj^j.^j  ^y  ^jg  prerogative  untill  the  full  aue  of  the  heire.  In  this  cafe 

the  heire  Ihall  pay  reliefe  to  the  other  lord,  for  that  the  king  had 
the  wardftiip  of  bodie  and  lands.  And  the  lord  upon  tverie  defcent 
ought  to  have  either  wardihip  or  reliefe. 

Bat 
(4}  See  t.  Jnft.  7>  8.  and  Wright's  Ten.  99,       (5)  [8ee  Note  53.] 


Ijilf.  y,    ;  .  Of  Knights  SertfCe.        Se(a;ii3,  nf. 

But  if  there  be  lord  aad  teoant  by  knigkt  &  fervice.atid  the  t<^iiant  i  ^  3.  €. 
dieth  his  heire  being  within  age,  the  lord  way  veth  his  warcjjliip,  ii^   PI.  Com.  '2i% 
he  may,  and  taketh  himfelt'e^to  his  feigniorie;  in  this  cafe  the  lord  ^^  *'j'  'V'^L    • 
fliall 'not  have  reliefe  at  his  full  age,  becaui'e  he  might  huve  liad  the     ^^  .     »     Hj 
""wardniip  of  the  bodie  and  land.     Lord  and  tenant  of  two  manors  by 
divers  tenures  by  knight's  fervice,  the  tenant  is  dilleil'ed  of  the  one, 
•and  the  diHTeifor  dieth  feiled,  and  the  tenant  dicth  fiifed  of  the  other, 
his  htjire  within  age,  the  lord  feifed  the  body  and  lands  of  that  manor, 
and  after  the  heire  at  hip  full  age  recovereth  the  other  manor  againll 
the  -heire  of  the  difleifor,  he  (hall  pay  relief?  for  that  manor,  and  fo 
one  lord  of  the  hei're  of  one  tenant  ihall  ha.ve  both  wardship  during 
his  miDoritie  and  reliefe  at  his  full  age. 

p^       a  1       "  ^^'^  heire."     [h]  And  yet  tl>e  fuccelTor  of  a  bilhq)  or  {h]  3  E.  5.  i9i 
L  -^       J  abbott  may  pay  reliefe  by  prefcription  or  grant.  76.    8R.  «.  - 

H»  3  H.  4.  2.    2  H.  3.    Avowrie  124^ 

If  the  tenant  infeoffeth  his  heire  apparent  by  collufion,  and  dicth 

[/]  his  heire  of  full  age,  it  is  a  queftion  in  our  bookes,  whether  he  [t]  39 E.  S. 

?l>all  have  reliefe  eiUier  by  the  common  law,  or  by  the  iiatnte  of  ^'^  R*llefe. 

Marlebridge^  ca.  6.     But  now  the  ftatute  [ot]  of  13  FAiz.  ca,  5.  liach  jriqj^*f^\i 

cleered  that  queftion,  and  that  the  lord  fliall  have  rclieie  where  the  Bra^nn,  lib.  2. 

conveyance  is  made  to  any  perfoii  by  coUufion^  ^c.  85. 

[ml  13  £Jii.  cap.  5. 

Sed.  1 1 3. 

TTEMy  home  putt  tenerejon  terre  A  LS  O,  a  man  may  hold  his  land 

de  fonfeignior  per  fe  J'ervice  de  '^  of  his  lord  by  the  ferviceof  two 

deux  Jees  de  chivaler-^    et  donque  knights  fees;   and  theA  the  heire, 

Vheirey  efieant  depleine  age  al  teff^  being  of  full  age  at  the  time  of  the 

de  mort  fan  awicefier,  patera  a  Jon  death  of  his  anceftor,  (hull  pay  to 

Jeignior  x.Lpur  reliefe.  his  lord  x,  poaud  fur  reliefe  (!)• 

This  is  evident,  aiul  needeth  no  explanation. 

Sed.   114. 

AT^O  TA^fifoit  aielpier  etfts,  et  XT  OT  E,  if  there  be  grandfatijier 

la  mere  mornji  viva nt  le  pier  de  father    and    fonnc^    and   the 

leJitSf  et  puis  l^aietf  </ue  tient  la  terre  mother  dieth  living   the  father  of 

perfervice  de  chivaler^  morujt  Jeijie^  thefonne,  and  after  the  grand  father, 

et  fa  terre  difcendi^  al  jits  la  mere  which  holds  his  land  by  Jcnight's 

come  heire  al  aiely  que  eji  deins  age ;  fervice,  dieth  feifed,  and  his  land 

en  tejl  cas  lefeigmor  avera  le  garde  defcend  to  the  fonne  of  tlie  moilier 

de  la  terre,  mes  nemy  le  garde  del  as  heire  to  the  grandfather,  who  is 

corps  del  heire, pur  ceo  que  nulforra  within  age;  in  this  cafe   the  lord 

m  garde  defon  corps  a  ajcuti  Jeignior  ihall  have  the  wardfhip  of  the  land, 

vivaat  but 

(1)  See  further  as  to  reliefs,  poft.  85.  a.    Ten.  97.  and  Vin.  Abr.  TenuriJi  E.  a.  to 
at  the  end  of,  the  notenhere,  90.  b.  ^1 .  a.    O.  a. 
,.!^i!i  b.   92.  a.  93.  a.   106.  a.     Wnght's  ^ 

.  ••        '       '  R4 


Lib.  2.    Cap.  4.    ^  Of  Knights  Service.        gcA.  114. 

vivant  fan  pier,  pur  ceo  que  le  pier  but  not  of  the  bodie  of  the  heire, 
durant  fan  vie  avera  le  mariage  de  becaufe  none  fhall  be  in  ward  of  bis 
fan  heire  apparant,  et  nemy  lej'eig^  bodie  to  any  lord  living  his  father, 
nior.  Aute  ment  eji^  ou  le  pier  ejl  for  the  father  durine  his  life  (ball 
martvivant  la  mere,  lou  le  terre  ienus  have  the  marriap;e  of  his  hcire  ap-« 
en  chivalrie  difaendifi  alfits  de  part  parent,  and  not  the  lord  (2).  Others 
fan  pier,  i^e.  wife   it  is,  where   the  father  dieth 

living  the  mother,  where  the  land 
holdeii  in  chivalrie  del'cendsto  the 
fon  on  the  part  of  the  father^  &c. 

Jleta.  m».  1.  «    pj  T  i,"    Yet  the  father  (hall  have  the  marriage  of  his  di^agfa- 
rJ-ff^r  ^?^^"  ter  if  flic  be  bis  heire  apparent;  and  LittUiv/n^^  reafon  ex-. 

511^1!  tendeth  to  the  daughter,  for  that  (faith  he)  the  father  (ball  have  tha 

Qard!  I5i.  ward/hip  of  his  heire  apparent,  within  which  words  the  daughter  is 

8  C  2.   Trerp.  included^  fo  long  as  (1)6  continueth  hcir^  apparent. 

?.  N.  B.  143*    Aoalwofia  Ourge't  cafe.    6.  Cu.  22. 

**  Lefeigttior  avcra  le  gard  del  terre."  Note,  that  albeit  in  this 
cafe  the  law  doth  ^ive  the  cuftodie  of  the  body  to  the  father,  and 
barretfa  the  lord  thereof,  yet  the  lord  fhall  have  the  wardfhip  of  the 
land  by  force  of  the  tenure  at  the  firft  creution  thereof/  And  fo  it  is 
if  the  father  nuirieth  his  heire  within  age  and  dieth,  yet  the  lord 
ihall  have  the  wardHiip  of  the  land. 

"  Vixant  fnn  pier."  This  doth  not  extend  U^  any  collaterall 
heire,  but  only  to  the  fonoe  or  daughter  being  heire  apparent ;  for 
albeit  a  ixiau  Hiall  have  ati  action  ot  trefpafle,  quare  conjatiguin^m  et 

9  E.  2.  hccrcdcin  citpit,  and  Jtlbeit  ti)e  words  be  cujns  mantagmn  dd  ipfum 

18  E.  3.  25.  pcrthiety  becaufe  the  well  leltowint  of  his  beiie  apparent  in  rg       ,   -. 

^'y^^  ^  mariage  is  a  great  eft  :bliftinient  of  his  houfe,  }xt  that  is  to  be  L"4-    b.  J 

31  E  .'i     *  nnderllood  as  againll  a  wrong  doer,  Lut  not  agiiinft  a  gardian  in  chi- 

Baf.  2,17.  valrie,  and  the  mother  flmll  have  the  like  writ  for  taking  away  of  her 

.S2  E.  3.  fonne  and  heire  apparent.  And  yet  the  mother  ihall  not  barre  the  lord 

G«rd.  S3,  by  knight's  fei-vjce  of  his  wardlhip  of  the  bodie,  as  Liftleton  here  faith, 

31  H  6  55  *quitamen  cxjilid  tttd  nafcHur  in  potejlate  tud  non  ejiy/cd  pat ris  ejus, 

12  H.  4    16.      F.  N.  B.  143.    31  E.  3.  Br.  367.    9  E.  4.  53.    •Vide  flet.  lib.  1.  cap.   6. 
Sec  W.  2.  c.  35.    f2.  l^o-  AUr.  39.) 

•  ♦ 

"  A  afcunfvignior!'  Put  the  cafe  there  is  lord,  et  feme  tenant  by 
knight's  iervice  of  a  carve  of  land,  \h^feme  n^aketh  a  feoflhient  iu 
fee  upon  condition,  and  taketh  the  lord  to  hudiand,  and  liath  iOTue  a 
fonne,  the  wife  diclh,  the  iil'ue  entreth  for  the  condition  broken,  the 
lord  entreth  into  the  land  as  gardeine  by  knight's  fervice,  and  uiakeih 
"hib  executors,  and  dicih  ;  in  this  cafe,  the  executory  (hall  have  the 
wardihip  of  the  land  during  the  minority  of  the  heire,  but  not  the 
wardship  of  the  body  :  for  albeit  the  lord  feemeth  to  have  a  ^ouiile 
intercil  iii  the  wardihip  of  the  bodie,  one  as  lord,  and  aaother  as 
father,  yet  as  father,  and  not  as  lord,  in  judgement  of  law,  he  (Imll 
have  the  wardfhip  of  the  bodie  of  his  fon  a^d  heire  apparent,  in  re- 
fped  of  nature,  which  was  before' any  wardfhip  in  refpefb  of  feignio* 
ries  by  knights  fervice  began,  and  that  wardfhip  by  reafon  of  na- 
ture cannot  be  waived,  and  claims  made  in  refpedi  of  the  feiguiorie. 

Aad 
(2)  [Sec  Note  54.] 


Lib.  2.  Of  Knights  Service.        Se^.  115,  116. 

And  the  executors  of  the  father  (h'S\\  not  have  fuch  a  wardfliip  (3.  Co.  39.4. 
vrhich  the  teilator  liad  as  father,  neither  can  fuch  a  wardfhip  be  for-  Poft.  88.  b.) 
felted  by  outlawrie,  becaule  it  is  due  to  the  father  in  reijped  of  S3  H.  6.  dS. 
privitie  of  nature. ,  I:  ^^-  P  ^ 

■^  .  *  Calvin  s  caw. 

T^    /.      t   .  -  Vidf  FIcr.  Iflxl. 

"  DefoM  heire  apparent.    And  therefore  if  the  father  bfe  attainted  r,  12.  f  Cam 
of  felonie,  &c.  then  cannot  the  fonneor  daughter  bean  heire  appa-  P«tr>  dtico^ 
rent,  becaufe  the  blood  is  corrupted  betweene  them,  and  confe-  *5- 
quently  in  the  life  of  the  father. his  fonne  in  thai  cal'e  ihall  be  in  j.BlilAU^39.> 
ward. 

A  woman  feifed  of  lands  in  fee  holden  by  k|>igbt's  fervice  taiceth 
bufband  an  alien,  and  hath  i(!'ue,  and  the  wife  dieth,  the  iiJUe  ihall 
be  in  ward,  and  the  father  ftiall  not  have  the  cuftodie  of  him^for 
that  in  the  eye  of  the  law  he  is  not  his  beire  apparent,  as  Littieion 
|iere  fpeaketb.  . 

Sedl.  115. 

feifed  of 
holden  bf 
andmaketh  a  ieotf- 
uffy  et  morHjifdiie  del  ufe,l'un  Iteire  ment  in  fee  to  his  own  ufe,  and 
aeins  ase^  et  nul  volwit  per  luy  de-  dieth  feifed  of  the  oie^  his  heire 
clar^^  Sfeigyiioravera  brief  ede  droit  vithin  age,  and  no  will  declared  by 
de  gard  de  corps  et  del  terre,  ficome  him^'  the  lord  fhall  have  a  writ  oif 
4eHant  uft  devie  J'eifie  del  demefne,  right  of  the  wardfliip  of  the  bodie 
Et  Ji  le  heire  foit  depleiue  age  al  and  land,  as  ifHhe  tenant  had  died 
temps  del  morant  fon  ancejlor,  en  tiel  feifed  of  the  deinefne.  And  if  the 
cafe  il  paj/era  relief  e,  Jicorne  ilfuif'  heire  bee  of  full  age  at  the  time  of 
Joit  feifie  del  demefne.  Et  c*ejl  per  the  deceafe  of  his  anceftor^  in  this 
lefiatute  de  anno  4  U.  7.  cap,  1 7.        qafe  he  fliali  pay  reiiefe,  as  if  he  bad 

been  feifed  ot  the  demefne.  And  this 
is  by  the  flatute  of  4  H.  7.  cap.  17. 

This  Sedion  is  in  addition  to  Littleton  (1),  and  therefore  I  pafle. 
it  over ;  and  the  rather,  for  that  the  faid  (latute  of  4  H,  7.  is  be- 
come of  no  force,  for  that  by  the  itatute  of  97  H.  8.  cap.  10.  all 
'  ufes  are  transferred  into  pofleibon. 

[85.  a.]  Se<a.  116. 

I\r0  TJ,  U  y  ad  garddn  en  droit  "^  O  T  E,  there  is  gardian  in  right 

•^^   en  chivalrie^  en  gardein  en  fait  ^^    in  chivalrie^    and  gardian  in 

en  chivalrie.     Gardein  en  droit  en  deedeinchivalrie.  (rardian  in  right 

cJuvalrie  e/iy  lou  lefeitpuour per  cavfe  in  cliivalrie  is,   where  the  lord   by 

defonfeigriiorie  eji  jeifie  de  gard  de  reafon  of  his  feigniory  is  feifed  of 

terres  etdelheyrey  ut  fupr^.  Gardein  the  waTdfhip|)c  of  the  lands  and  of 

^»  ffyt  en  chivalrie  ejl^  lou  en  tiel  the  heyre,  ut  fuprd.     Gardian  in 

*     cafe  deede 

(0  It  was  firft  introduced  in  Red*  .-1..- 


Lib.  5.    Cap.  4.      Of  Mights  Serviee,  SeA.  1 1  &. 


cafe  le  feigniour  apres  fon  feifin 
graunt,  per  fayt  ou  fauns  fayt^  le 
gard  des  terreSy  ou  d^  heire,  ou 
d^ambideuXy  a  un  outer  perforce  de 
guel grant  legrauntee  eft  en  poffefjion, 
Doiuque  eji  le  grauntee  appel  gardein 
mifait. 


fS,Ilo.Abr.6«0 

IS  E.  d.  dt 

Graiit  59. 
r  E.  3.  63. 
S6  £.  3.  C5, 
38  £.  3.  96. 

14  £.  3.  Aa. 
fur  le  flat.  17. 
«5  E.  3.  40. 
SI  £.3. 
Voacb.  5. 

46  £.  3.  25. 
20£.  4. 16.    13 

36  H.  8.  tit. 
Grant  B.  125. 
22  H.  6.  34. 
i9H.6.33. 
(Poft,  325.  b.) 

S4E.3.69,70. 
5  £.  3.  58. 
43  E.  3.  1.^ 
9  H.  7. 36. 
14H.  7.  16. 

15  H.  8  8. 
Braa.366.868. 
246.    43  E.  1.  6 


deede  in  chivalrie  is,  where  in  fach 
cafe  the  lord  after  ^is  feifio  grants* 
by  deede  or  without  deede,  the 
wardfbip  of  the  lands,  or  of  the 
heire,  or  of  both,  to  another,  by 
force  of  which  grant  the  grauntee 
18  in  pofleiBon;  Then  is  the  graun- 
tee called  gardian  in  fait,  or  gardian 
in  deed. 

HER E  Littleton  dividcth  gardein  in  chivahac  into  gardian  in 
right,  and  gardian  injiut.    And  this  is  evident,  and  needeth 
no  explanation, 

^*  Per  fait  ou  fang  fait."  Here  Littleton  affirmcth,  that  the  ward- 
Ihip  of  the  body  may  be  granted  over  without  deed ;  and  herein 
note  a  diverfity  betweene  an  original!  chattell  of  a  thing  that  pro- 
perly  lycth  in  grant,  and  a  chattell  derived  out  of  a  freehold  of  any 
thing  tliat  lyeth  in  grant.  As  for  example,  if  a  man  make  a  leafe 
for  years  of  a  viUcine,  this  cannot  be  done  without  deed,  neither  can 
the  Icffee  affigne  it  over  without  deed,  becaufe  it  is  derived  out  of  a 
freehold  that  lyeth  in  grant.  But  the  wardfhip  of  the  body  is  an 
original  chattel  during  the  minority  derived  out  of  no  freehold;  and 
therefore  as  the  law  createth  it  without  deed,  fo  it  may  be  affigped 
over  without  deed. 

H.  4  19.    5.  H.  7,  17. 36.    22  EI.  Djrer  371.    35  H.  8.  Br.  tit  Grant  85. 

A  corporation  aggregate  of  many  cannot  make  a  leafe  for  yeares 
without  deed,  in  rcfped  of  the  quality  of  the  incorporation;  but 
(heir  leflee  may  afligne  it  over  without  deed. 

If  an  advowfon  be  holden  by  knight's  fervice,  and  the  tenant  di- 
eth  hia  heire  beiiia  within  age,  the  lord  cannot  grant  the  wardlhip  of 
the  advowfoifi  without  deed ;  becaufe  it  is  derived  out  of  an  inheri- 
tance that  lyeth  in  grant,  and  paflcth  not  by  livery ;  for j w  prafen* 
tandi  eft  incorporale,  and  fo  (albeit  there  be  diverfity  of  opinion  ii| 
our  bookes)  is  the  law  taken  at  this  day  (i). 
5.  H.  7.37.    IIH.6,  4.    6  H.  7.  3,    18  H.  8. 16.    £J.Djer3^ 

(i)  [Sec  Note  55. J. 
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[85-  b.],    Chap-  5.  Of  Sacagc.  Sed;-  117.. 

'TENURE  enfocage  efty   iou  le  THE  HI)  RE  in  focage  is,  where 

'^    tenant  tient  de  Jon  Jeignior  Jon  the  tenant  holdelh  of  liia  lord 

tenr./neit!  per  certeittejervicc pur  tt/uts  the  tenancie  by  certeine  lervice  for 

mahiiis  de  Jerrices,  ijjint  que  lesj'er-  all  manner  of  ferviccs,  fo  that  tlie 

vicea  ncjhnl  pas  fcrv ices  de  chi/vafer,  lervice  be  not  knights  fervice.    As 

Sicvme  iou  honm  tienljon  terre  de  fori  where  a  man  holdelh  his  land  of  hig 

Jeignior  per  J'eaitie  et  per  cetteine  lord  by  fealt}'  and  certaine  rent,  for 

roity  pur  touts  maners  de  jervic&i'^  all  manner  of  fervices;  or  elfewhei-e 

ou  Iou  home   itent  per  homage  et  a  man  boldeth  bis  laad  by  homage, 

J'eaitie   et  certeine  rent,  pur  touts  feaUy,  and  certaine  rent,  for  all 

maners  de  jhvices\  ou  Iou  il  tlent  manner  of   i'er<vices;    or  where   a 

per  ho>nage  et  fealty  pur  touts  ma^  man  holdcth  his  l^id  by  bouiai^ 

ners  de  fen  ices ;  car  homage  per  Joy  and   fealty  for  all  manner  of  fcr- 

nefaitpasjervicede  chiva/er*  vices ;  for  homage  by  itlblfe  makelji 

not  knights  fervice. 

*^  rpENU RE  in  focage  {\)r  J«irror,ca.J.rsi, 

Agriculture  or  tillage  is  of  great  account  in  law,  as  being  4  M.  7.  ca.  19, 
very  profitable  for  the  common  wealth,  wherein  the  goodnefle  f>f  the  *•  Co^Tirripg* 
habit  is  betl  knowne  by  the  privation ;  for  by  laying  of  lands  ufed  in  j.'*'^'!  ^^^' 
tilth  to  paOure,  fix  maine  inconveniences  do  daily  encreafe.    Firft,  4 4?  /^  ^f»  f^ 
idleneile,  which  is  the  ground  and  beginning  of  all  mifchieiis.    a.  De- 
population, and  decay  of  townes ;  for  where  in  fome  townes  2Cfo  per- 
Ions  were  occupied,  and  lived  by  their  lawful  labors,  by  converting 
of  tillage  into  paiture,  there   have  beene  maintained  but  two  or 
three  heardfmen;  and  where 'men  have  beene  accounted  fheepe  of. 
God's  padure,  now  become  iheep  men  of  thei'e  paftures.     3.  11  uf- 
bandry,  which  is  one  of  the  greated  commodities  of  the  reahne,  is 
''  decayed.     4.  Churches  are  deftroyed,  and  the  fervice  of  God  ueg- 
leded  by  diminotion  of  church  livings  (as  by  decay  of  ty  thes,  &c.)  ' 

5.  Injury  and  wrong  is  done  to  patrons  and  God's  minifters.    And 

6.  The  detence  of  the  land  againd  forraine  enemies  is  enfeebled 
and  impaired,  the  bodies  of  bufbandmen  being  more  Aroirg  and 
able,  and  patient  of  cold,  heat,  and  hunger,  than  of  any  other. 

The  two  confequents  that  follow  of  thefe  inconveniences,  are, 
fird,  the  difpleaTure  of  Almighty  God ;  and,  fecondly,  the  fubver- 
lion  of  the  polity  and  good  government  of  the  realm  ;  and  all  this 

iippeareth  in  our  bookes.    And  the  common  law  [a\  givelh  arrable  \a]  20  E.  .1. 

land  (which  anciently  is  called  hyde  and  gaine)  the  preheminency  Admefurement 

and  precedency  before  meadowes,  padures,  woods,  mynes,  and  all  ®*    ?**;  ^^'  ~^* 
other  grounds  whatfoever ;  and  [*]  averia  carucoSy  the  beafts  of  the  ";'' 

plough,  have  in  fon^e  cafes  more  priviledge  than  other  cattell  have,  k*^  ?^^*^'^"' g  r 

And  amon^^d  the  Romans  agiiculture  or  tillage  was  of  high  eltima-  Fieii*'Hb."^. 

tion,  iniomuch  as  the  fenators  themfelves  would  put  their  hand  to  ca.  41, 

the  plough ;  and  it  is  faid,  that  never  profpered  tilia^£;e  better,  than  Hegiir.prig.  97. 

when  the  fenators  theniielves  plowed  (fuch  force  hath  the  example  Ockawj^  S8, ';j9. 

of  fuperiofs)  whereof  three  famous  Romanes  m  their  fevejjal  kindes  \^'^^'^\^ 

Sgdkt.  Attionfurie 

iUt.  45.    Tcisps  £.  1.    Avoury  230.    29  £.  3.  16»  17. 

,  Omnium 

^i)  See  Wright*s  Ten.  142.  and  2.  Biackft.  Comment.  5th  ed.  79. 
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Cc.  bb.  1.  Offie.       Omnium  rcrum^  ex  qutlvt  aliquid  exquirifur^  nihil  agricuiturd  wt" 

lius,  nihil  ubcrius,  nihil  dulcius^  nihil  libera  komiae  dignias. 

Tirpil.  lib.  2.  O'fortunatos  nimium,  fuaji  bona  n6rinfy 

Oeari^  Agncolas  !  quibus  ipj'a,  procwl  difcordibw  crmis^ 

I'undit  Aumofwcilan  vittwn  jujiijjlma  tcllus. 

Smeca  in  Epift.       NuUum  laborem  recufant  manus^  qua  ab  aratro  qd  arma  trart^feruH- 

tur,  SfC.  fort  tor  autem  mifvs  ex  cottjragofo  venit  ;  Jed  iUc  unctus  et 
nitidus  in  primo  pulvcre  deficit,  but  now  let  us  perufe  our  author's 
words. 


*^  Soeagtum,"      Lit  f  lei  on  in  this  Chapter,  Se^ion  119.  rnz?       ^ 
fete  he  th  this  word  from  the  0  ri  ginal  1 .  Socagium  i  dem  rjl  quod  I-      •  *•  J 
Jerciliufnfo€(£y  et/oca  idem  e/i  quod  caruca,  4,  unjbke  on  un  carue,  ( 1 ) 
Braften,  lib.  2.       And  Brattoii  agreeth  herewith.  Dicitvr  focagium  (faith  he^  d/occo^ 
rJri  nil      •!        ^'  *'*''*  ienentcs  dtcuntvrfocmanni,  [b]eb  quod  dtrputatifunt  tanium- 
Lb.  7  c?p*9  &  W>do  ad  culturam.  A  ad  Bemrth  fignifiuth  the  fervice  (if  the  plough 
SI.  &ltb.9.  ca.4.  &nd  cart.     It  is  to  be  obfcrved,  that  in  the  book  of  [c]  Domefdajf^ 
Fieta,lih.i.ca.8.  land  holden  by  knight's  fervice  was  called  Taiuland,  and  land  holden 
h  lib.  3.  ca.  14.  by  ipcage  was  called  Revelund;  which  appeareth  in  that  it  is  fdid  " 
5  itoa.  fol  164    ^^^'^'  ^*^^  terra  fuit  tempore  reeis  Edwardi  Tainland,  fed  po^ea  ccfn* 
r  1  n     "m        W!/^  C^  '*  Revelund,    (2)  And  in  that  booke  they  that  held  in 
IIcTcfordXc  *'*    focagc  were  called  by  jeverall  names,  as  Sochemanni^  or  iiokemanni^ 
Vid.  dcrant»       which  ftill  continueth ;  fometimes  •  Coleberti,  t.  e.  qui  tenant  in  li- 
ScA.  1.  SuUru.  herum  Jbcagium  per  rtdditum;  and  fometimes  they  are  called  Rad^ 
Wendeford.        ^hentfires^i.e,  liberi  homines^  qui  tamen  artdtant,  herciaba/Uyfalca-' 
wcfceftcrfc.        j^^^^  mctebant^  4<.     And  here  it  appeareth  how  neceflary  it  is,  that 
^idi.  10  E.  3.  ^ords  be  fetched  from  their  originals,  and  our  author  efi  verus  etif- 
XVaJ^Jltef.      »w/<>gvf  both  in  this  and   in  many  other  places  in  his  [d]  three 

I'd^  For  ciinio-     hookcs.    And  it  is  to  be  obferved  once  for  all,  that  the  legall  tenrii- 
bgies  vid.  Se£t  fiation  of  (agium)  in  compofition  lignifieth,  fervice  or  duty ;  as 
!>5.  154.  164.      Aqi7M;^iiiJw,theferviccof  the  man;  c/a^j^'wOT,ytTriViw»i/ctt/i;   [c]ya- 
S64.  234.  t&r,    cagium,/ervitiumfoC(t;  h'ulagium^  the  duty  to  be  paid  for  a  hide  or 
'    c.  *plough4and ;  taid  io  of  cornagium,  cofagium,  carnagiumy  cariagium, 

^'cta,lib.3.  Su^rgagium^  villeuagium,  and  guidagium,  (which  one  defcribeth  thus) 
Bra£too«  lib.  2.  ^^^  datar  alicui,  ut  tutb  coudacatur  per  loca  altcj'ius,  and  the  like, 
cap.  16.    Brition,  fbl.  164. 

{/I  Mirror,  "  Ijinf  que  lesfervices  [f]  nefont  pasfervtces  de chiralcr!^     And 

C4.  2.  fed^.  18.    ]fi  the  next  Sedion  he  faith,  and  every  tenure  that  is  not  a  tenure  in 
Fli'ts^  ttbi  fupra.  chivalry  is  a  tenure  in  focage.  Ex  donafionibus  autemj'eoda  mifitaria^ 

vel  magnamferjeantiam  nan  continentibus,  oritur  nobis  quoddam  nomen 
generate,  quod  r/i  focagium.  Here  Li///tYo/i  fpeaketh  of  tenures  of 
common  perfons ;  for  grand  ferjeantie  is  not  knight's  fervice,  and 
yet  it  is  not  a  tenure  in  focage,  as  fliall  be  faid  hereafter.  Alfo  here 
he  meaneth  temporall  fervices,  and  not  franknlra«!gnc,  as  by  the 
e.^amples  he  put  is  ftianifed,  and  as  in  his  proper  place  fhall  appeare 
Thore  at  large.  Alfo  here  Littleton  fpeaketh  of  focage  largely  ' 
taken,  and  fo  called  ab  effefiu;  that  is,  all  tenures  that  have  the  likii 
effects  and  incidents  belonging  to  them  as  focage  hath,  are  tenned 
tenures  i»  focage,  albeit  originally  fervice  of  th«  plough  was  not  re- 
fcrved.     A^  i^  originally  a  rofe^  a  pair  of  gilt  fpurs,  a  rcut^  and  fuch 

like 


:*      - 


.•> 


(I)  L^eNutc^e.]       ,  ,  (2)  [SceNot^s;.] 
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like  were  referved,  or  that  the  tenants  in  condemnaios  ultricts  nanus  Ockam,  cvp. 
mitiani,  ut  aliosjufpcndio,  alios  mcmbrorum  detruncationCy  S^c,  puniantj  q«D  per  (olvm 
thefe  are  faid  to  be  tenures  in  focage  ab  efe^ht^  for  ibat  there  fliall  «>nf«fttadinc^ 
be  like  gardcin  in  focage,  like  reliefe,  and  fuch  other  effe^h  and  in-    '^' 
cidents  as  a  tenure  in  focage  hath,  and  are  fo  termed  to  dif^ingukh  the 
fame  from  knight's  fcrvice.    Nay,  the  worit  tenure  that  1  have  read  Ock«m»&.3i.i» 
of,  of  this  kind,  is  to  hold  lands  to  be  vUor  fcekratontm  condtmnch  ^  b. 
tortiWy  vt  alios  JvfpendiOj  aiios  mcmbrorum  detrvncaiicme^  vcjl  aliis 
ntodisjuita  quant i totem  perpctrati  fctUris  yuniat,  (that  is)  to  be  a 
hangman  or  executioner.     Ic  feemetb  in  ancient  tiines  fuch  ofHcers 
were  not  voluntaries,  nor  for  lucre  to  be  hired,  uiilcfTe  they  were 
bound  thereunto  by  tenure.  And  fo  note,  that  fome  tenures  in  focage 
are  named  ci  cau/d,  and  fome,  and  the  greater  part,  ab  cfeihi. 

"  Car  homage  de  fmf  nefait  ferxice  de  chivaler."  But  it  is  a 
prefumption  where  homage  is  due,  that  the  laiid  is  holden  by 
kni^Ut'a  fenace,  as  hath  beene  faid. 

Se6l.  118. 

(4,  Co,  8.)  JTEM,  home  poit  tener  de  .  A  LSO,  a  man  may  hold  of  his 

fonfeignior  per  fealty  tan--  "^  lord  by  fealty  only,  and  .fuch 

Utm,et  ttel  tenure  eft  tenure  en  focage ;  tenure  is  ten  ore  i  n  focage ;  for  every 

car  chefcun  tenure  que  n^eft  pas  te-  tenure  which  is  not  tenure  in  chi- 

nurein  chivalry,  eft  tenure  en  focage,  valrie,  is  a  tenuis  in  focage. 

Of  this  fufficient  hath  beene  laid  before. 

Se<a.  119. 

JPT  ileft  dit,  que  la  caufe,pur  que  A  N  D  it  is  faid,  that  the  reaibn, 

tUl  tenure  eft  dit  et  ad  le  nofme  "^  why  fuch  tenure  is  called  and 

de  tenure  en  focage,  eft  ceo;  iquia  fo-  hath  the  name  of  tenure  in  focage^ 

cagium,  idem    elt   quod   fervitium  is  this:  because  focagium  idem  eft 

focsB,  et  foca  idem.£it  quod^caruca,  quod  fervitium  foca,  a/id  foca  idem 

fciL  vn  foke  ou  un  carue.    Et  en  an-  eft  quod  caruQa,S^c,  t.  e.  a  foke  or  a 

cient  temps,  devant  le  limitation  de  plough.  In  ancient  time,  before  the 

te?nps  de  memorie,  grand  part  deles  limitation  of  time  of  niemory»  a 

tenants,  que  tyefidront  de  lourfeig*  great  part  of  the  tenants,  wfaick 

niors  per  focage,  devoient  vener  ove  held  of  their  lords  by  focage,  ought 

lour  fokeSf^chefcun  de  les  dits  tenants  to  come  with  their  ploughes,  every 

pur  certein  jours  per  an  pur  arer  et  of  the  faid  tenants  for  certaine  daies  • 

Jemer  les  demefnes  le  Jeig^nor.    El  in  the  yeare  to  plough  and  fow  tlie 

pjir  ceo  que  tielx  overages  fueront  demefnes  of  the  lord.    And  for  that 

fait  pur  te  viver  etfuftenance  de  lour  fuch  workes  were  done  for  the  live- 

fei^niors,  ils  fueront  quits  envers  lour  lihood  and  fuflenance  of  their  lord» 

feigniors  de  touts  maners  de  fervices,  they  were   quit  againft  their  lord 

S^c.    Et  pur  ceo  que  tielx  fervices  of  all  manner  of  fervices,  Sec,  And 

fueront  faits  ove  lourfokes,  tiel  te*  becaufe  that    fuch    fervices   were 

nurefmt  appel  tenure  en  focage.   Et  done  with  their  ploughs,  this  te« 

puis  apresliels fervices  fueront  changes  nuie  was  called  tenure  in  focage. 

en  '              '      -        *   And 
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m  denyers,  per  eonfent  des  tenants  et  And  afterward  thefe  fervices  were 
per  dej^re  de$feigmors,JciL  en un  an-  changed  into  money,  bv  ti)e  confeut 
nuaUrenS,  ^c.  iUet  uHCwe  U  nofrne  of  the  tenants  and  by  the  deGre  of 
dejocafre  demmrtf  et  en  divers  fyeujs  the  lords^  viz.  into  an  annual  rent^ 
im  temnts  uneorefont  tiels  fervices  &c.  But  yet  the  name  of  ibcage 
ove  lourf!>kes  a  Imtr  feigniors ;  ifjint  remainetb,  and  in  divers  places  tbe 
mie  touts  nianers  de  tenureSy  que  ne  tenants  yet  doe  fuch  fervices  wiiii 
Jontpastermresperferoicedechivaler,  their  plougbes  to  their  lords;  fo 
yont  appels  tenures  enfocage.  that  all  manner  of  tenures^  which 

are  not  tenures  by  knight's  fervice, 
are  called  teuures  in  focage. 

<•  rri£  MV  S  de  memory  J*    Time  of  memory  is  when  no  man 
(6.  Co.  59.)         '        alive  bath  had  any  proofe  to  the  contrary,  nor  hath  r^/r    l.  i 
Cip.  Burgage*    aiiy  coBofance  to  the  contrary^  as  Oiall  be  hereafter  faid  in  L^^-  ^*J 
Sett.  170.  {^js  proper  place.     And  of  neceflity  this  change  hereafter  fpoken  of, 

Mirror,  cap.  2.  niult  be  before  time  of  memorie;  for  within  time  of  memory^  the 
^V^t  ^^^'  fervices  of  the  plough  cannot  be  changed  into  money  by  confent  of 
Avowric  J«4.  ^^  tenant  and  the  «itefire  of  the  lords,  JciUcct^  into  an  aimuall  rent, 
3  £.  2.  A6tion  neither  by  releafe  or  confirmation  or  other  conveyance,  fo  long  as 
itxt  le  ftat..^  .  the  feigniory  remaineth,  as  (ball  be  dEud  in  his  due  place. 

S0£.3.  AT*irxiei24.    39  E.  5.  ST.    39.  AC  p.  S.    SO.Afl*.  1.    Cap.  Confirniatioa,  Sed.  539. 

"  Devoient  rener  ove  tour/oiesf^    The  plough  is  named  propter 

exeeilentimn ;  bat  the  ficle,  and  thefyth,  for  the  reaping  in  harveft, 

and  fuch  like,  are  alfo  included.    For  as  carucata  tvrroty  a  plough* 

4E.3w  \6t.       land,  may  containe  houfcs,  milles,  paftnre,  medow,  wood,  ^c.  as 

#  £.  S.  283.       pertaining  to  the  plough ;  fo  under  the  fervice  of  the  plough,  all  fei- 

vices  of  tillage  or  huibandry  are  included. 

••  Uncore  te  nqfine  dtfoeage  demurt^  Altho'  the  caufe  whereupon 
the  name  of  (bcage  firftgrew  be  taken  away,  vet  the  name  reinaines 
the  fame  it  hath  been,  and  is  nfed  to  diftinguifh  this  tenure  from  a 
tenure  by  knight's  fervice.     Nomina^  nrfcis;perit  cognitio  ro  , 

Ter\im,     Ef  nominaji  pcrdar^  cert^  dijtinfho  rerum  perditur,  1^7'  ^J 
Therefore  the  names  of  things  (as  Littleton  here  teacheCb)  are  for 
avoydiog  of  conludon  diligently  to  be  obferved. 

Sedt.  120. 

TTEMyfihometicntdefonfeigttior  A  LSO,  if  a  man  holdeth  of  his 

per  efruage  certaine,  fciL  en  tid  '^  lord  by  efcuRge  certaine,  JcU. 

former  qiumt  Vejcuage  curge  et  eji  in  this  manner,  when   the  efcuage 

itlfejje  per   prtrtiament    a   greinder  runneth  and  is  affefled  by  parliament 

Jumme  ou  meinderfumme,  que  le  te-  to  a  greater  or  leffer  fnm,  that  the 

nant  patera  a  fort  feignior  forfqiie  tenant  fliall  pay  to  his  lord  bot  halfe 

demy  marke pur  efc  .(;ge,et  nimtplais  a  marke  for  efcuage,  and  no  more 

ne  miens,  a  quel  graund  fumme  ou  nor  lelTe,  to  how  great  a  fnm,  or 

a  quel  petite  funinie  que  rejcuage  to  how  little-  the  efcuage  runneth, 


*  jamme  que 
Hunt paiera  pur  Pejcua^e  ejt  non  cer^    teoant  ihall  pay  for  eicuage  is  iin«. 
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taine,  fcil.  lou  il  poit  eftre  que  h  certaiDe,  fciL  where  it  may  be  that 

fummeque  le  tenant paiera  pur  Cefcu-  the  fumiue  that  the  tenant  ihall  pay 

'^age  a  Jhn  feimiory  poit  ejlre  a  un  for  efcuage  to  his  lord^  may  be  at 

foils  le  greinder  et  a  auter  Mts  le  one  time  more  and  at  another  time 

meindery  folonqite  eeo  que  eft  qffiffif  hts,  according  as  it  is  afTefied^  &c« 

Sfc.  donques  tiel  tenure  eft  tenure  per  fuch  tenure  is  tenure  by  knightV 

J'ervice  de  chivaler,  fervice. 

• 

"  jR[5Cl7i4G£  eertair^  is  not  in  rei  veritate  fertittum  fcuiif  (6.  Co.  6.  b.) 

which  is  to  be  done  by  the  body  of  a  man,  but  it  is  Jervi* 
tiwn  crutnenoty  of  money,  wliich  is  to  be  drawne  out  of  the  purfe, 
and  that  is  in  effeA  a  tenure  in  focage ;  wherein  it  is  to  be  obferved, 
that  Che  fervice  of  payment  of  money  is  the  more  bafe,  and  lefle  pro- 
fitable for  the  conimon wealth  in  this  cafe;  and  hereof  fomewhat  hath 
been  faid  before  in  the  Chapter  of  Efcuage,  Sed.  98,  99. 

If  a  man  hold  by  homage,  fealty  and  efcuage,  JciL  by  an  halfe  15  K.  9,  Ht. 
painy»  when  efcuage  runs  at  fortie  ihillings,  this  is  a  tenure  in  g^^^^ij*  ^^' 
ibcage,  and  90  knighlTs  fervice,  for  two  caufes.  ^^  25*  AS.66* 

5  £•  3*  ^ 

Firft,  it  is  focage  tenure,  becaufc  of  the  certainty ;  for  t^  the  5E.  4.  i$8. 
tenure  in  focage  carta  fervitia  doe  ever  belong,  fo  as  the  hufband-  Vid.  Rot.  FarL 
man  may  the  rather  Uve  in  quiet.  i.^  ^*.  ^^'  *?' 

cscellently  refi>Ued  ia  parliaaent    HilL  3  £.  2,  conm  Bege  Hot.  34.    Agnes  Frewi«k'i  Mi#.  ' 

Secondly,  Efcuage  is  to  be  paid  at  every  time  when  it  is  aifelTed ; 
and  here  it  is  not  to  be  paid,  but  when  it  amountetb  to  forty 
ihillings. 


Sea.  121- 

TT£Mf  fi  home  tient  fa  terrepur  A  ^jSO,  if  a  man  holdeth  his  land 

^  pater  certaine  rent  a  fonfeignior  '^^  to  pay  a  certaine  rent  to  his  lord 

pur caftle-garde,  tiel  tenure  e/t  tenure  for  cafue-gard^  this  tenure  is  tenure 

en  focage.  Mes  lou  le  tenant  doit  per  in  focage  (i).     But  whei-e  the  te- 

lu2/  memc  ou  per  un  auter  fdire  nant  ought  by  himfelf  or  by  another 

caftle-ganiey  tiel  tenure  eft  tenureper  to  doe  caftle-gard,  fuch  tenure  is 

fervice  de  chivakr*  tetture  by  knights  fervice. 


HEREIN  the  difference  ftandeth  thus.  If  a  rent  be  paid  vid.  SeSt.  9$, 

for  caftle-garde,  it  is  cleere  a  focage  tenure,  as  it  is  99. 

Loy.  */.j  agreed  in  Luttercts  cafe  according  to  l^ittleton's  opinion.  vidc4Co  8S. 

But  if  a  funune  in  grofle^  or  other  thing,  be  voluntarily  paid  or  in  LuuereVa 

given  fay  the  tenant,  and  vdluntarily  received  by  the  lord  in  li^u  of  cafe.    19  R.  f. 

caJll<^-tfWd,  yet  the  tenure  by  knight's  fervice  rcmaincth.    Vide  ^ard.  1^5. 

a^A  A   A,  ia  JO  T  ,  26.  Aff.  66. 

6.  Co.  1?0.  OregQrie's  o«i«. 

■  '  '  ,  ...... 

(0  CSceNotejS*] 


Sedl* 


.  a.    Cap.  5.        Of  Socage*  Se€t.  122,  123: 

Se<a*  122- 

TTEM,  en  touts  cafes  lou  k  te-     A  LSO^  in  all  cafes  where  the 
nant  tietU  delfeignior  a  paier  a    -^^  teDant  boldeth  of  his  lord  lo 
%  afcun  certaine  rent,  cd  rent  eft,   pay  ^unto  bim  any  certaine  ren^^ 
ofpeUe  rentfervice.  <  this  rent  is  ealkd  rent  fervice. 

TT  is  called  rent  fervice,  becaufc  it  is  accompanied  with  fomc 
corporal  iervice^  as  fealty  at  the  lead ;  in  refpcd  whereof  the 
lord  may  diftraine  for  it  of  roounon  right.    See  more,  of  this  mai- 
ler iu  the  Chapter  of  Rents^ 

Se(ft.  123. 

TTESt,  en  tielx  tenures  en  forage,     A  LSO,  in  fuch  tennres  in  focage^ 

^  fi  U  tenant  ad  iffke  etdevie^  Jon  -^  if  the  tenanthaveiflue  and  die, 

Mie  ^eant  deins  I'age  de  14  ans^  his  i/fue  being  within  the  age  of  24. 

aonques  ienrockein  amy  del  heire  (1  )>  yeares,  then  tlie  next  friend  of  that 

a  que  le  heritage  de  poit  difcendre,  heire,  to  whom  the  inheritance  can- 

avera  la  garde  de  la  terre  et  del  heir  not  defcend,  (hall  have  the  wardOiip 

Jefaue  ai  age  del  heir  de  14  am,  et  ofthe  land  and  of  the  heire  untili 

iiefgardein  eft  appelle  gardein  enfo-  the  age  of  14  yeares,  and  fuch  gar- 

ctf^e.    Car  fi  la  terre  defcendift  al  deinc  is  called  gardeine  in   focage. 

keire  depart  lepier,  donques  la  rnere^  For  if  the  land  difcend  to" the  heire 

ou  auter  procheine  cojin  de  part  la  of  the  |)art  of  the  father,  then  the 

imere,  avera  la  garde.     Etfi  le  terre  mother,  or  other  next  coufin  of  the 

difcendift  al  heire  de  part  la  mere,  part  of  the  mother,  (hall  have  the 

donquei  lepier6n  le  prpcheln  amy  waj*dQiip.    And  if  land  difcend  to 

depart  del  pier  avera  le  varde  de  the  heir  of  the  part  of  the  mother, 

tielx  terres  ou  tenements.     Et  quant  then  the  father  or  next  friend  of 

FAeire  vient  al  age  de  \4ansc0m-  the  part  of  the  father  (hall   have' 

pleatfil poit  enter  et  oufterle gardein  the  wardfhip  of  fuch  lands  or  le- 

tn  focage,   et  occupier  la  terre  luy  nements.    And    when    the    heyre 

mefme,  s^il  voit.     Et  ticl  gardeine  en  comeih  to  the  age  of  14  years  coni- 

Jficagenepre/idraafcumi(JuesouprO'  plete,  he  m.*^  enter  and  ouft  the 

jfits  de  tielx  terres  ou  tenements  a/on  gardian  in  focage,  and  occupy  the 

ir/e  dcmefne,  mes  tantfolemcnt  al  vfe  land  himfelfe,  if  he  will.    And  fuch 

tt  profit  del  heire ;  et  del  ceo  il  rendra  gardian  in  focage  dial  not  take  any 

accompt  al  heire,  quant  pleajl  al  heire  iflues  or  profits  of  fuch  lands  or  te- 

apres  ceo  que  Cheire  accompUft  Ta^e  nements  to  his  own  ufe,  but  only 

de  xiiii.  arts,     Mcs  tiel  gardein Jur  to  the  ufe  and  profit  of  the  heire  ; 

fon  accompt  avera  allowance  de  touts  and  of  this  he  (hal  render  an   ac- 

Jfs  reafonabk  cofts  et  expences  en  touts  count  to  the  heire,  when  it  pleafeth 

clifffes,  Sfc.     Et  fi  tiel  gardein  maria  the  heire  after  he  accompli (lieth  the 

C heire   deins  xiiii.  ans,  il  accomp-  age  of  14  yeares.     But  fuch  gar- 

tera    al   heire,     ou    a  fes    execu^  dian  upon  bis  account  flia  11  have 

tors,  de  value  del  manage,  coment  allowance    of   all    his    reafonable 

jMe  il  ne  prift  riens  pur  le  value  del  cgfts  and  expences  in   all   things, 

mariage;  '  &c, 

(i)  [See  Note  59.] 


lib^  2.  Of  Socage.  Sed.  123. 

marioft^  pur  ceo  que  il  ferra  rette  &c.  And  if  fuch  gardian  marry 
fa  fotiy  aemefne,  que  il  by  voiloit  the  heire  withia  age  of  14  yeares, 
marier  Jam  prender  la  value  del  he  (ball  account  to  the  heire^  or  his 
manage,  fmon  que  il  luy  maria  a  tiel  executors,  of  the  value  of  the  ma- 
mariaget  que  eji  tant  ^ en  value  come  riage,  although  thai  he  tooke  no- 
le  nCariage  del  heire,  S^c.  thing  for  the  value  of  the  mariage ; 

for  it  (hall  be  accounted  his  own  folly,  that  he  would  many  him  without 
taking  the  value  of  the  mHriage>  unles  that  he  marrietli  him  to  fuch  a 
marriage,  that  is  as  much  worth  in  value  as  the  marriage  of  the  heire. 

"  E^  ^'^'*  ^tfnt/rw  en  focage,"    If  a  man  be  feifed  of  a  rent  (2.  Ro.Abr.4(k) 

charge,  rent  fecke,  common  of  paflure,  and  fuch  like  in- 
heritances,  which  doe  not  lie  in  tenure,  and  dyeth,  his  heire  within 
age  of  14 yeares;  in  this  cafe  the  heire  may  choofe  his  gardein: 
but  if  he  be  of  fuch  tender  yeares  as  he  can  make  no  choice,  then(if  Vide  le  ftatvfc 
the  father  hath  made  no  difpofition  of  the  cuftody  of  the  childe)  it  *^®  *  ^.^  ^**-  ^ 
were  moft  fit,  that  the  next  of  kin,  to  whpm  the  inheritance  cannot      ^'**"*  ^P-  •• 
defcend,  (hould  have  the  cuftody  of  him  (2).     And  whofoever  taketh 
the  rent,  &c.  the  heire  fhall  charge  him  in  an  account*     But  if  he 

PQQ        -t  hold  any  land  in  focage,  in  that  cafe  the  gardian  in  focage  '    . 

^^oo.   a  J  jj^j^ij  ^j^g  jp^Q  jjjg  cuftody  as  well  the  rent  charges,  &c.  as 

the  land  holden  in  focage,  becaufe  he  hath  the  cuftody  of  the  heire. 

"  Sile  tenant  ad  fffue  et  dmeT    The  fame  lawqt  is  if  the  tenant 
batb  no  ilfue,  but  a  brother  or  cofin  within  age  of  14  yeares  at  the* 
time  of  his  death,     [a]  Alfo  this  doth  extend  as  well  to  ilfUe  fe*   [li]  10  P*  i. 
male,  as  to  iflbe  male.  Account  13«. 

"  Deins  rage  c/c  14  atis"    Of  this  fufTicient  hath  been  fpoken  in 
the  next  preceding  Chapter. 

"  Donques  Ic  prockeine  antt/  del  heire,  a  que  le  enheritance  ne  poit  Glanvil.  lib.  T. 

difcenderr  v  The  next  friend  of  the  heire,  iVe.     Here  amy  or  friend  cap.  n. 

is  taken  for  the  next  of  blood.     So  the  efiedl  of  itis,  that  the  «iext  of  Briiron,  163. . 
his  blood  to  whom  the  inheritance  cannot  difcend,  whereby  affinity     ^^^\  ^^^^'  a 

without  blood  is  excluded.  Hi?>criM«.'dt      " 

Munition. 
•*  Le  procheiny'  the  next.  (Plowd.  446.) 

[b]  If  there  be  three  brethren,  and  theyoungeft  holdeth  land  in  [*]  V  id.  50.  Aff. 
focage,  and  hath  iflUe  and  dyeth  his  iflbe  within  age  of  14  yeares,  47. 
both  tlie  uncles  are  in  eqiiall  degree,  and  yet  the  eldeft  fliall  be  gar- 
diar^;  becaufe  in  equall  degree  the  Uiw  preferreth  him.     [c]  And  vet  [r]  PI.  Com. 
•if  lands  holden  in  focage  be   given  to  a  man  and  to  the  heirs  of  iiis  <^»««i'«  ««ie. 
body,  and  he  dyeth  his  heire  within  age,  tfhe  next  cofin  of  the  part  of 
the  father,  albeit  he  be  worthier,  fliall  not  be  preferred  before  the 
next  cofin  of  the  part  of  the  mother,  bi;it  fuch  of  them  as  firft  fe'afetli  ^ 

the  heire  fliall  have  his   cuftody  (i).     But   if  lands  be  given  in  47H.  S.Gard, 
frankmaiiage,  and  the  donees  ha\ij  iflue  and  dye  their  iflue  within  146. 
age  of  14  yeares,  the  next  of  kin  of  the  part  of  the  mother  Ihall  ('^-  ^t<J- Abr.  40^ 
haye  the  cuftody  of  the  body,  and  not  the  next  of  kin  of  the  ptirt  ^"'®^^*  **) 
of  the  father,  albeit  he  firft  feafed  it,  becaufe  the  mother  was  the 

caufe 

« 

(2)  See  poft.  SS-  b.  spquali   jure  melior    efi   coatiitid  f^dentis, 

£88.  a.]  Ploud.   296.  in  Carrel's   cafe.      See  too 

(1)  This  is  accordliiff  to  the  rule,  ia    Hawk.  Abr,  of  Co,  Litt. 

Vol.  I.  S                                   •■      ' 
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caufe  of  the  gift    If  a  man  be  feifed  of  lands  holden  in  focage  of 
the  part  of  his  father,  End  of  other  lands  holden  in  focase  of  the 
part  of  his  mother,  and  dyeth  his  iiTue  being  within  the  age  of 
I4  yeares,  in  this  cafe  fu<;h  of  the  next  of  kinne  of  either  fide,  r  a  a    «    ^ 
as  firft  huppeth  the  body  of  the  heire,  fliall  have  him  (i) ;  L"®'  "•  I 
but  the  next  of  blood  of  the  part  of  the  father  (hall  enter  into  the 
lands  of  the  part  of  the  mother,  and  the  next  of  kinne  of  the  part  of 
the  mother  (hall  enter  into  the  lands  of  the.  part  of  the  fatlier  (a). 
tH]T  N.B.  159,       [rf]  If  i^.  be  gardian  in  focage  of  the  body  and  limds  of  B.  within 
r  i?*v  ^'i  d^     ^^^  '^^^  ^^  fourteenc  yeafes,  J.  Ihall  !>e  gardian  in  focage  per  cau/e  dt 
16  E  sracc.  52.  ^^^^  ^^'     ^"^  *"  infant  within  age,  that  [e]  is  not  in  Jhe  cuftody 
srK.  3.  8.         ^^  auqther,  cannot  be  gardian  in  focage ;  becaufe  no  writ  of  account 
31  £.3.  Enfant  lyeth  ugainft  an  infant.     And  herewith  agreeth  BraH,  [/*]  and 
0.    17  £.  2.       yeeldeth  this  reafon,  alium  revere  non  poteji,  quifeip/um  regere  nan  ' 

e6  b"?  63^'  "^^  '^'     '^^^  ^'^'^  ^*"^*^'  t''3  ^^^^  '^^^'' ^'^^^"^  cujiodire  tton  debet ; 

10  H.  6. 14!  ^^'^'  ^"""  pf^^Jfi^ffitr  ^io^  regcre,  quifcipjum  regcre  ncfcit.   And  by 

y.  N.  B.  118.  like  reafon  an  ideot,  a  man  non  compos  mentis^  a  lunaticke,  a  maa 

f/j  Braa.  li.2.  c(ec\u  et  muiuSf  or/vrdus  et  mutus,  or  a  leper  removed  by  a  writ  de 

m?i  t  1  t  ^P^f^Jo  amoxe/idof  cannot  be  gardian  in  focage.     But  in  the  cafe  of 

iJiQ^  '      '  gard/vr  cai/fe  de  gardy  there  lycth  an  adion  of  account  againft  A» 

in  the  cafe  abovefaid. 


[i]  Lib.  Rob.  "  A  que  le  heritage  tie  poet  defcender.*'    [t\  Nullui  haredipetcefuo 

cap.  70.  propinquo  relextraneopericulqfafan^(^)cvjlociiacommittatur.  Note 

ca.  I J*""^  ^'  t*l  ^'"^  ^^^^  CpoetJ  may  or  can.  [/}  And  therefore  this  doth  not 
r/l  Pl!  Com.  onely  exclude  an  immediate  difcent,  but  all  poiTibility  of  difcen't.  As 
Carrrr»  cHie.  if  a  man  hath  iflue  two  fons  by  fcveral  venters,  and  having  lands 
<l'.  U(j.  Abr.  40.  holden  in  focage  of  the  nature  of  burgh  Englijh  dieth  the  yongef 
\r  Ss%^*^  brother  within  age  of  14  yeares,  [ni]  the  elder  brother  of  the  halfe 
M  Lit.  lib.  1.  ^^^^^  ^*^^J  ^^^  \\^vt  the  citllody  of  the  land  (5);  becaufe  by  pof- 
1*0.  'J,  3/  libihty  the  elder  may  inherit  the  land;  for  if  the  yongeft  dye  without 

iflfue,  and  the  land  difcend  to  an  uncle,  the  elder  brother  of  the  halfe 

blood  may  be  heire  unto  him :  and  herewith  doth  agree  our  ancient 
[n]Braft,  lib.  2. .  authors.  [«]  llcerca  fukmnnni  fub  aijlodid  capitalium  dominontm  1109 
«**t^foi  ifi'?  h  ^^^Uj^dfub  cvjiodid  confanguineorum  fuorum  propinquorum^  hoc  e/t^ 
Flet.  lib.  1.C.9!  ^^'**''"  y*  coNJun^i  f tint  Jure /anguinis,  et  non  jure  JucceffioniSy  es 
28  £.  1.  Stat.  1.  parte  quorum  non  dcfccndit  hareditas;  et  regular  iter  vcrum  ejt^  quhd 
lurtefc.  c.  40.     nunquam  remanebit  aliquis  in  atjlodid  alicttjuSf  dc  quo  haberi  poffitjitf" 

picioj  quhd  telitjvs  clamare  in  ipfd  harcditatej  et  undc/t  plvresjint 
^lice  et  hceredes  tenere  dcbeant  in  focagio,  nulla  debet  eji'e  in  cujlodid 
[0]  Fortefc.  ubi  aUeriiu\  [d]  And  this  is  contrary  to  the  civil  law;  for  leges  civile^ 
fiipra.  Statut.de  impuberum  tutclas  proximis  de  eorumfangaine  cotnmittuntyjive  agnati 
Diend '^*t  *^*"  f^rintyjive  cognati,  vnicuiquc^  lidelicetjccundiimgradum  et ordinem, 
y^  I,   '  quiin  hareditate  pupillifuccejjurus  eft.  But  this  the  law  of  £/?^/i//i4f 

luith,  ^l  quaji  agnum  (upo  commUtere  ad  devorandum  (6). 

"  Donques  la  mere"     Note,  albeit  land  cannot  difcend  to  the 
mother  fVom  her  fonne,  (us   hath  beene  faid)  becaufe  inheritance 
cannot  afc'end,  yet  here  it  appeareth  by  IMtltton^  that  ftie  is  next  of 
blood  (7),  for  that  none  (as  hath  beene  faid)  can  be  gardian  iH  fo- 
cage 

(i)  See  ante  88.  a.  note  i.  ^5)  [See  Note  62.] 

(j)  tSoc  Note  60.]  (6)  [See  Note  63.  J 

(3)  [See  Note  61.]  (7)  As  to  the  conilru6tion  of  the  words 

(4)  hine  inftcad  oi  fane  feems  neccflaiy    mxt  of  blood  in  other  cafes,  fee  ante  10.  U 
to  the  fcnfe  of  this  pailage^  and  note  2t  ther^,  . 
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cage  bht  tbe  next  of  blood ;  and  the  like  if  to  be  Taid  of  the  hLtktr^ 
as  hereafter  next  ajipeareth. 

**  D<mque9  kpierJ^  By  this  it  appeareth,  that  the  father  in  cafe  of 
a  tenure  in  focage  ihali  be  gardian  in  ibcage,  ^d  (hall  not  h^ve  the 
euftody  of  his  eldeft  fonne,  in  refped  of  his  paternall  natural!  cuf* 
tody,  (as  he  (hall,  have  in  cafe  of  a  tenure  by  knights  fervice,  as  be- 
fore appeareth)  (8)  but  as  gardian  in  focage.  And  the  reafon  of 
tbe  dived] ty  is,  for  that  in  the  cafe  of  a  tenure  in  focage,  the  father 
muft  by  law  be  accountable  to  the  fonne  both  for  his  manage,  and 
alfo  for^the  profits  of  his  lands,  which  he  (hould  not  be  if  he  had  the 
cu(lody  of  his  eldeft  fonne  in  this  ^afe  as  his  father  in  refped  of  na* 
-ture  (9),  and  the  aA  of  law  never  doth  any  man  wrong. 

But  no  lord  or  other  perfon,  in.  refped  of  any  tenure  by  knights 
fervice  or  otherwife,  (liall  have  thecullody  of  any  childe  that  is  heire 
apparant  to  his  father,  but  the  father  only  during  his  life,  as  hath 
beene  faid  before.  ( I  o) 

It  is  to  be  obferved,  that  in  the  lawes  o(  England,  there  are  three 
manner  of  gardianfliips,  viz.  by  the  common  law,  by  (latute  law,  and 
by  cuflome.     By  the  common  law  there  are  foure  manner  of  gar- 
dians,  viz.  gardian  in  chivalry  (whom  Littleton  hath  defcribed  be^ 
fore,  Sed.  103,  dec.)  (11)  gardian  by  nature,  as  the  father  of  the 
elded  fon,  of  whiom  LittUton  hath  fpoken  Se<^t.  114,  (12)  gardian 
in  focage,  treated  of  by  Littleton  in  this  Section,  and  gardian  per 
cau/e  de  nurture;  (13)  all  frequent  in  [a]  our  books.     Byftatute,   [alSE.  3. 43. 
vi2.  the  (latute  in  4  and  5  Ph.  Sr  Mar.   of  women  children,  and  8  E.  4. 6. 
that  is  in  two  manners,  either  of  the  father  or  mother  (14)  without  ^^*  ^-  ^^'^ 
a(Iignation,  or  pf  any  other  to  whom  the  father  fhall  appoint  the  r^-i  ^  ^^  ^^• 
cuftody,  eiUier  by  his  laft  will,  or  by  any  a^  in  his  life-time,  whereof  Ratdiffe'i  cafe 
you  (hall  reade  at  large  [b]  in  Rat  differ  cafe  in  my  Reports  (15).   f  c]  3«  E.  3. 
fc]  Laftly,  by  cuftome,  as  of  orphans  by  the  cudome  of  the  city  of  G*^^-  ^J;       ' 
London,  and  of  other  cities  and  boroughcs  (16).  ®  "*  *'  ^*'^- 


166.  I 


«,  (Cro.  Jam.  99.) 

"  Tantfolement  alufcet  profit  del  heire.*'    And  therefore  gardian 

in  focage  (hall  not  forfeit  his  intereft  by  outlawrie  or  attainder  of  , 

felony  or  treafon ;  becaufe  he  hath  nothing  to'  his  owne  ufe,  but  to 

the  ufe  of  the  heire. 

TA  n       Alfo  if  the  mother  be  gardian  in  focage,  and  taketh  huf-  p],  Cog,, 

Loy-  ^J  band,  and  dyeth,  the  hufband  fliall  not  have  this  cuftody  by  (3.  Co.  39.) 

furvivour ;  becaufe  the  wife  had  it  en  auter  droity  in  the  right  of  the 

heire. 

A  gardian  in  focage  (hall  not  [d]  prefent  to  a  benefice  in  the  right  ^  9E.9. 

of  the  heire;  becaufe  he  cannot  be  accomptable  therefore,  fortha(  t'^femm.  l<^ 

he  can  make  no  benefit  thereof,  for  the  law  doth  abhorre  funony,  or  I/i^j  go 

any  corrupt  contract  for  beneiices ;  and  therefore  in  that  cafe  the  ^9  e.  3.  5. ' 

heire  (hall  prefent  himfelfe  (1).    And  Britton  fpeaking  of  thefe  gar-  f.  n."  b.  33. 

dians  faid  well,  les  quevx  gardeins  font  pluis  Jcrvants  que  gardei/is,  31  K.  3.  Eftop- 

(that  is)  which  gardians  are  rather  fervaiits  then  gardians.  P*!  ^^- 

164.    Fleto,  lib.  1.  cap.  10.    (S.  Ro.  Abr.  41.    Cro.  Jam.  99.    3.  la(k.  156.   Poft  M  ».) 

(8)  Ante  84.  b.  (14)  [See  Note  68.] 

(9)  [Sec  Nutc640  dS)  {See  Note  69. J 

(10)  Ante  84.  a.  (i^)  [See  Note  70.] 
11)  [Sec  Note  65.] 


! 


II)  [See  Note  6b.)      f  [89.  b.1 

(13)  [Sec  Note  67.]  (1)  (See  Mote  71.] 
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t^ib.  2.    Gap»  5.  Of  Socage.  Se6k.  Ift3» 

**  /i  rtMdra  MAmsf ,  ^e,  oprft  ^  rkeiri  ttd^tceomfU/ke  T§gf  de  14 
ans^    This  point  hath  beene  much  cpatroverted  in  our  bookes, 
and  the  causes  of  the  doubts  have  beene,  i.Upon  the  words  of  th« 
\t\  It  is  ctUed    ftatnte  of  [e]  MtrUbfidge^  oa«  17.    9.  Upon  the  ori^nall  writ  of  &c- 
tfie  ftatote  of     count  ugaijiit  the  g^djan  in  focage'.    The  words  of  the  ftatute  be^ 
h^*a*f  "the*'      Cum  od  Itgifimom  miattm  perveucritjhi  rrfpondeaij  A'C.  and  kgUima 
parlUment^n     *^^  [/]  lawful!  age  is  xxi.  yeareg.    Alfo  the  writ  of  accompt  re- 
53  H.  5;  WM       citeth  the  faid  ftatute,  qiiate  ci^m  dt  oummum  cw^lio  regni  nq/iripr&vi- 
holden  there,     fumjit^  qubd  cujtodet  tcrrarvm  Sf  tenementormm^  qua  Uncntur  i»>Jb^ 
Iv  ft^ioo^       ^^^*^'  A<Ererfi^t«  ttrrarum  ^  Unemmtoruin  iUorum^  cUmadpUnofm 
isV  S.  55. 77.  ^^^^^  perveneriAtj  reddaai  ratumabUem  comfotum*  [g\  Whereupooi 
^9  £.  S.  5.      *  it  is  gathered  that  no  a£Uon  of  account  did  lye  againft  the  gardian 
Vide  3t  £.  5.     in  focage  at  the  common  law,  untill  the  heire  be  of  his  law%iU  ago 
S*n'  r^'  ul     ^  **  yeares.    But  as  to  the  firft  (legitima  alas)  as  the  ftatute  [k] 
6  K  3  38*     fpc*^«th,  or  plena  ataa  (as  the  writ  doth  render  it)  are  to  be  under^ 
L?]^^£*  '*       ftood  fecundkm  fubje&am  nuzteriam^  that  is  of  the  heire  of  focaga 
Account  130.      land,  whofe  lawfull  and  full  age  as  to  the  cuftody  of  guardianfhip  im 
17  £.  3.  ibid.      14.    And  as  ti>  the  recitall  of  the  ftatute,  [t]  it  is  evident  that  an 
mfi'ay  m  k      a^ion  of  account  did  lye  againft  gardian  in  focage  at  the  common 
count.  14  E.  3!  ^^^^  *  ^^^  ^^'^^  ^^^  ftatute  was  m^e  in  affirmance  or  declaration  of 
ib.  3  Mar.  Dy.    the  common  law;  for  the  ftatute  fpeaketh  onely  de  cuftodid paren-* 
137.  Keylwey    t&w^  that  18  of  a  gardian  in  right;  but  yet  an  a^tioniof  account 
m^*    V  lyeth  againft  him  that  occupieth  the  land  as  gardian,  albeit  he  be 

Avovfr  2^  °^^  ^^  ^^^  blood  (as  hereafter  (hall  be  faid).  And  upon  confideration 
1%,  Iiitt.  380.  -  ^^  ^^  ^^  ^^^^  ftatute  and  of  all  the  bookes,  it  was  adjudged  in  the 
Cro.  Cha.  229.)  court  of  common  pleas,  Pafch,  16  Eliz,  Rot.  436.  according  to  the 
I'afch.  16  Klis.  opinion  of  Littleton^  that  the  heire  after  the  age  of  14  yeares  ftiall 
Rot.  436.  in  hase  an  a^ion  of  account  againft  the  gardian  in  focage,  when  he 
Wirnlrrca.'l?.^  will  at  his  plealure ;  and  fo  is  an  ancient  queftion  well  refolved(a). 
ie^t.  17.  Brittoft  was  of  opinion,  that  the  ftatute  of  Merlcbridge^  which  gave 

Britton,  fol.  the  capias  in  account,  extended  to  gardian  in  focage,  for  he  wrote 
V?'  ^•..  ^  before  the  ftatute  of  /F.  a.  c.  11.  But  later  bookes  have  •ver-ruled 
cap  64  Vs  £.  2.  *^**  point,  that  no  capias  lyeth  againft  gardian  in  focage,  for  the  fta- 
Avowr>  220.  tnte  extendeth  to  bailifes  only.  Neither  doth  the  ftatute  of  H^.  a. 
17  l<:.s.  69.  extend  to  gardian  in  focage,  for  that  fpeaketh  only  de  fertientibus^ 
Merlbr.  ca.  29.  haUivis,  catnerariis,  Sf  receptoribui, 
Vt.  2.  ca.  XI. 

"  Mes  tiel  gatdeinfurfon  account  aceraallawance  de  touts fes  rea* 
Th  ft  t  1  of  f^^^^  ^^^  **  expences  en  touts  ckofes."  (3)  And  this  is  due  to  ail 
Me^Yh.1ntftude<l  accountants  by  the  common  law  (4);  andfo  it  is  declared  by  the  fai4 
byLirt!  is  ca.17.  ftatute  oi  MerUbrtdge^falvis  ipfis  cuftodilfUs  raiionabililnum  ijis/uis, 

41  E.'  3.'  3;   ' 

s^.  Air.  41.  **  AUoxcaneey    What  other  allowances  (hall  the  gardian  have-f 

22  £.  3.  If  the  gardian  receive  the  rents  and  profits  of  the  lan<k»  and  be  rob* 

AcciMiiitiii.  bed  of  the  fame,  whether  ftiall  he  be  difcharged  thereof  upon  his 
l^H^r  4.^b  account?  And  it  feemeth,  that  if  he  be  robbed  without  his  default 
6  H.  7. 12.  *  ^^  negligence  he  fliali  he  difcharged  thereof  (5).  As  if  a  bailife  of 
10  H.  7. 25.  a  manor,  or  a  receiver,  or  a  fadlor  of  a  merchant,  or  the  like  ac- 
10  H.  6.21.  countant,  be  robbed,  he  ftiall  be  difcharged  thereof  upon  his  ac- 
T)5i\^^  count.     And  feeing  the  gardian  Ihall  be  charged  as  bailife  after  the 

J  33  fo  130.  ^'^ire's  age  of  14,  and  be  difcharged  upon  his  account  if  he  be  fob- 
(Cro.  Elis.  219.  htd^pari  raiiont  if  hehe  robbed  before  the  age  of  14.  But  other* 
1.  Ro.  Ab.  2,  3.  ivife 
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(a)  [See  Note  72.]  (4)  [Bee  Note  74.3 

(3)  [Sec  Note  73.)  (5)  [Sec  Note  75.] 
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1  a 

Lib.  2.'  Of  Socage.  Se6l.  1 23, 

wife  it  is  of  a  camr,  for  he  hath  his  hire  (6),  and  thereby  impli- 

citely  nndertaketh  the'  fafe  delivery  of  the  goods  delivered  to  him, 

and  therefore  he  {ball  anfwer  the  value  of  them  if  he  be  robbed  of 

them  (7).  Note  the  diverfity,  and  fo  it  was  rdblved  •  in  the  king'-s  »  Hil.  3^  Eli* 

bench*  ,  »"ter  WoodUefe 

So  it  is  if  goods  be  delivered  to  a  man  to  be  fafely  kept,  and  after  ^^q^^^*"^^^ 
thofe  goods  are  llollen  from  him,  this  fhall  not  excufe  hrm ;  becaiffe  q^^  ^h^  '^^'^ 
by  the  acceptance  he  undertook  to  keepe  them- fafely,  and  therefore  Cm.  Jmih.  %%ii. 
he  muft  keepe  them  at  his  perill.  Noj^ /^.f 

.    So  it  is  if  goods  be  delivered  to  one  to  be  kept^  for  to  be  Kept  ant(  J^-  ^^'  P-  ^• 
to  be  fafely  kept  is  all  one  in  law  (9).     But  if  the  goods  be  de-  ^^y""' 
livered  to  him  to  be  kept  as  he  would  keepe  his  owjie,  there  if  they        '. 
be  (lollen  from  hi'm  without  his  default  or  negligence,  he  ihall  be       .  -   ' 
difcharged.    So  if  goods  be  delivered  to  one  ds  a  gage  or  pledge,  and  ^ 

they  be  ftnllen,  he  fhall  be  difcharged ;  beraufe  he  hath  a  property 
in  them  (10),  and -therefore  he  ought  to  keepe  them  no  othervvife 
then  his  owne ;  but  if  he  that  gaged  them,   tcndred  the  money  be- 
fore the  dealing,  and  the  other  refufed  to  deliver  them,  then  for  this  '    [ 
default  in  him  he  fhall  be  charged. 

If  A.  leave  a  cbeljk  locked  with  B>Vo  be  kept,  and  taketb  away  the  s  E.  t.  tir. 

rftn    h  1  ^^y  ^^^^  ^*'"'  and  acquainteth  not  JB.  what  is  in  the  chell,  Detinue  49. 

[eg.  p. J  ^jj   ^j^^  ^|j^^   together  with  the  goods  of  B.  are  ftolen  l^'^P^'A^^v 
away  ;    B.  fhall  not  be  charged  therewith,  becaufe  A.  did  npt  traft  'ij^fy^i^  &  Stud. 
B.  with  them,  as  this  cafe  is  (1).  And  that  which  hath  beene  faid  129.  b.) 
before  of  flealing,  is  to  be  underAood  alfo  of  other  like  accidents,  as 
ilupwracke  by  fea,  fire  by  lightning,  and  other  like  inevitable  acci-r 
dents  (2).    And  aH  thefe  cafes  were  refolved,  and  adjudged  in  ithe 
king's  bench.*    And  by  thefe  diverfities  are  all  the  bookes  concern-  «Parch.  43  Eliz. 
ing  this  point  reconciled  (3),  inter  Soutlicoto 

Note,  reader,  it  is  neceffary  for  any  that  receiveth  goods  to  be  &  Bennet,  in 
liept,  to  receive  them  in  this  fpeciall  manner,  viz.  to  be  kept  as  his  J^^c"*a3.  b^ 
owne,  or  to  keep  them  at  the  perill  of  the  owner  (4).     But  now  is  \     ^'    .  ..'"' 
i^V//e^W}  «to  be  ^rther  heard* 

*'  Et  fi  tiel  gardien  maria  ie  heire  deins  14  <nu,  ^^c.^  For  if  he 
marry  the  heire  after  14,  he  is  out  of  his  cui^ody,  and  no  account 
(ball  be  made  therefore.  . 

*^  II  accountera  a  luy!'  He  (liall  .account  for  the  manage  of  the 
heire,  viz.  for  fo  much  as  any  m^n  bonijide  had  oifered.for  the  ma- 
riage,  or  would  give  in  mariage  unto  hiih. 

**  Ou  a  fn  executors, '^    Not  (5)  tliat  an 'infant  of  the  age  of  14  (f,  Ho.  Abr.  .J 
•hey  make  his  will  (as  fome  hereupon  have  coUefted);  but  the  mean-  908  910. 
ingo(  Liitkto»  is,  that  if  after  his  mariage  he  accomplifh  his  age  of  ^^^^-  Cii».-7i^) 
%%  yearesy  at  what  time  he  may  make  his  teilament  (6),  and  con- 

ftitute 

'    (6)  [See  Note  76.1  (4)  We  have'ql ready  obfervcd,  that  ijf 

*  (7)  [See  Note  77.3  general  this  diftm^ion  is  now  exploded. 

•  (8)  S,  C.  Mo.  46a.  Ow.  57.     i.Ro.     Ante  89.  a.  notfe  g,-    See  further  iM:  Baii^ 
^br.  4.  ^ent  smd  Cmrier  in  New  Abr.  tit.  Bait'- 

(9)  [Sec  Note  78.3  ment  and  A&ien  fm  ^eg^emce  91  Viifc  tit. 

(10)  j[Sce  Note  79.J  A&iM.ontbe  <a^  fir  m^eaja^ce  \vk  Com, 
.  [9^,  a.*]  Pig:  Law  of  mii  P'rius  ed.  177^.  p.  69. ' 

:   {%)  [See  Nott  86.]  (S)  ^^  ^s  ^^  ^"  a// the  former  editions^ 

!a)  [See  ^^te  81.]  >    but  not  is  apparently  tbi  trui  reading. 

3)  [See  Note  8^.^  ,  ._      (6)  [See  Note  83.] 
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Lib.  3.  Cap.  5.  Of  Socage*  5e<Sk.  i^^ 

ftitute  executors  for  his  goods  and  chattelU,  9bA  tb«  words  are  fo 
r  E.  9. 6S.  to  be  underftood»  as  may  ftand  with  law  and  reafen.  Note»  ei^ecu* 
19  &.  a.  tors  could  Dot  have  an  action  of  account  at  tbe  common  l^w,  i^i  re* 

SiTrs  ?*  fpea  of  the  privity  of  the  account;  but  the  ftatule  of  IV,  2.  ca.  113. 
51  £.  5.  tin  h^th  given  the  action  of  account  to  executors,  the  fiatute  of  95  £•  3. 
Account  ftf.       ca«  5.  to  executors  of  ex^cutor^  an4  the  fiatute  of  31  £.  3.  c.  11. 

to  adminiftrator^, 

5  K.  3.  Id  **  Qvi  U  voile  Ivy  mnritrfani  prtnder  k  value  *'  So  as  the  gardisn 

i«  E.  5.  ihall  imf  account  only  for  that  which  he  ihall  receive  in  this  cafe, 

Account  40.        ijy^  foy  that  alio  which  he  might  receive, 

9  11.  2.  ibid.  45, 

count  4f,  *  **  Sinan  queii  luy  mearitr  a  ticl  manage  que  efi  tant  en  valuta  SjfCJ* 

This  needeth  no  explanation. 
Hill.  3  C.  t.  If  the  heire  in  (ocage  be  ravlihed  out  of  the  cui^ody  of  the  gar- 

cormm  Hego        dian,  and  the  ravifher  marieth  the  heire,  the  gardian  (hall  have  a 
Rot  3^  Agnes  ^^j^  ^f  raviftiment  of  ward,  and  recover  the  v;uue  of  th^  mariage, 
v!*V^B*^T    ^^'  ^"^  ^^^^I  account  to  the  heirc  for  the  fame« 
t  U  140.    26  £.  3.  65.      1  £.  3.19,  30. 

And  the  gardian  in  focage  is  bounden  by  law,  that  the  heire  b^ 

well  brought  up,  and  that  his  evidences  be  Jafely  kept. 

,  Tfin.  1  H.  5i  The  grandmother  of  the  fonne  and  heire  of  John  BcmcviU^  who 

coram  Regf,       held  the  manor  of  Totington  in  the  county  of  Midd,  in  focage,  re- 

Jlot.  1.  Midd.     covered  the  heire  ih  a  raviilmient  of  ward  againfl   Simon  CkertM, 

which  had  m^ned  the  Oepmother  of  the  heire;  and  by  the  rule  of 
the  court,  the  plaintife  pro  nutrUurd  Kmrcdis  et  pro  cufiodid  evidcf^^ 
tidrvm  invcnit  plegioSf' 

Se<a,  124, 

JpT  fi  afcun  auter  home,  que  nefi  AND  if  any  other  man,  who  ii 

•"  proc/ieine  aa:^,  occupie  les  terres  -^  not  the  next  friend,  occupies 

im  tenemqfits  ad  heire  come  Mrdeine  the  lands  or  tenements  of  the  heire 

enjbcgge,  ii  Jerra  compeil*  ae  render  as  gardian  in  focage,  be  (hall  be 

accampi  al  heire,  auxi  bienficome  il  compelled  to  yeeld  an  account  to 

fuiJ)ojfiprocheina/0iy;  car  iln^ejtpas  the  heire,  as  jvel  as  if  he  had  beenc 

pUe  pur  luy  en  briefe  ftaccovpt  a  next  friend;  for  it  is   no  plea  for 

dirtf  que  li  n*eji procheine  amUf  4*c.  htm  in  the  writ  of  account  to  fay, 

ptes  ilrefpondfa  icfjuel  U  ad  occupi^  that  he  is  not  the  next  friend,  &c. 

les  ferres  ou  tencfnents  cc/jie  gartieine  but  he  (hailanfwer  whether  be  bath 

4n  focage  ou  itemj,r     Sed   qusre,  Ji  occupied  the  lands  or  tenements  as 

0Pres  Qieo  que  U  heire  ad  accompl\lh  gardian  in  focage  or  no.  But  qudsre, 

^ge  de  i^  ans,  et  gardetne  en  focage  if  after  the  beiie  hath  accoaiplii]ied 

eontinualment  Qccfipia  /a  terrc  tan-  th&  age  of  14  yeares,  and  th^  gar- 

yie  fkeire  vient  a  plein  age,  fciL  21  dian  in  focage  contbuallj  occapietb 

am,Ji  le  heire  a  fun  plein  age  avera  the  land  until  the  heire  comes  to 

action  d^accompt  enters  le  gardein,de  full  age,  fciL  of  21  yeares,  if  the 

temps  que  U  occupia  apte^  les  diti  heire  at  hia  full  age  fliall  have  an 

14  0ns,  ^meenvers  gar^eine  enfo-^  adion  of  |u:coiipt  againft  the  gar* 

^ge^ou  enven  iuy  come  fan  bayUfc*  dian,  from  the  time  that  he  occu* 

pied  after  the  faicj  14  jeases,  ^ 
gardian  in  focage^  or  againitbim 
«i9  bis  bailiftf       •  ' 


Lib.  S.  '     Of  Socage.  Seft.  125. 

"   J^y  fi  ^f^noiier  home,  que  n"ej  pas  procheinc  amy,  jc/*    Ifa  i^E.2. 

"^^  Granger  entreth  inio  the  lands  of  the  infant  within  age  of  14,  -Avowry^?!. ' 
and  tAkelh  the  profits  of  the  fame,  the  infant  may  charge  him  as  4^  £  3  1^ 
gardian  in  focage.     And  this  doth  well  agree  with  the  writ  of  ac-  count  r»6.  *^* 
count  ftgainft  a  gardian  in  focage;  for  the  words  be,  Idem  B.  prft^  49  £.  3.  ia 
Tckh    ii  1  •'^'^ ^'  rationabikm  computumfuum  dc  ex'etibvs provcmentibua  '^^  ^-  3-  ^^^  ' 
|^9Q.   a. J  ^^  ^^^^y^  ^^  tenementiijuis  in  N.  ^iwer  Unentur  in/ocagiB,  Vf  ^^'  c^'^s*^' 
^^ymm  ciiftodiam  idem.  B.  Aa^ai^  dum  freed.  A.  m/rc  atatemjuit,  ut  g  E^^^ia.  f' 
dkitur.  And  true  it  is,  that  in  judgement  of  law' he  had  thecufiody  r.  N.  ij,  jifit, 
of  the  lands :  and  he  is  called  tutor  alte/fvs,  and  the  right  gardian  in 
ibcage  tvtorpropriun;  and  it  is  no  plea  for  him  to  denie  that  he  is  13  E.  &. 
proc&eine  amy,  but  he  mull  anfwer  to  the  taking  of  the  profits  (i).  as  Account  77^ 
Utfkfon  here  (^ith.  «*i  E.  a  u. 

Account  55.      1011.7.7.      4H.7,6.  b.      7H.  7.9.  i» 

"  Sei  qusere^  ifd*  This  qwsre  came  not  out  of  IMtlttons  quiver;  ^  E.  3.  38. 
for  it  is  evident,  that  after  the  age  of  14  yearrs  he  Oiall  be  charged  ^^  ^'  ^' 
as  bailife,  at  any  time  when  the  hexre  willj  eitlitr  before  his  age  of  j  ^^^ 
^i  yeares,  or  after  (2).  f.  N.B,.iU^ 

Seft.    125. 

7T  EM,  figardein  en  chivalry  face  A  LSO,    if  gardian  in  chivalrie 

fes  executors  et  devy,   le   heire  -^^  makes  his  executors  and ,  die> 

ejleant  deins  age^  Sfc.  ies  executors  the  heire  being  within  age,  &c.  the  - 

averont  le  garde  durant  le  nonage,  executonrs  (hall  have  the  ward/hip 

&c,     Mes  ji  gardein  en  focage  free  during  the  nonage.  See.   But  if  the 

fes  executors  et  devyy  le  Keire  ejteant  gardian  in  focage  make  his  execa- 

deins  tage  de  14  ans,  fes  executors  tours  and  die,  the  heire  being  with- 

fi* averont  pas  le  garde;  mes  un  auter  in  the  age  of  14  yeares;  his  ex'ecu- 

procheine   amy,  a  que  le  heritage  tours  (liall  not  have  the  wardQiip ; 

fie poyt  7ny  dijcem/er,  avera  la  garde,  but  another  next  friend,  to  whom 

^c.      El  la  cauje  de  diverjUy  ejU  the    inheritance    cannot   defcend, 

pur   ceo   que  gardein   en   chivalrie  ihall  iiaye  the  wardfbip.  Sec.  And 

ad   le  garde   a  fon  proper  ufe^  et  the  reafon  of  this  diverfitie  i^,   be- 

Jmrdian  en  focage  n*ad  le  garde,  a  caufe    the    guardian   in    chivcdrje 

on  fife,  mes  al  t^e  del  keire  (1).     Et  hath  the  wardihip  to  his  owne  ufe, 

en  caslou  le  gardein  en  focage  devy  an^  the  gardian  in  focage  hath  not 

devant  afcun  accompt  fait  per  lay  at  tjie  wardlhip  tp  his  owne  ufejibi^L 

^eire,  de  ceo  le  heire  e/i fans  remedie,  to  the   ufe  of  the  h^ire.  .  And  in 

pur  ceo  que  nul  brief e  auccompt  gijl  this,  cafe  wBere  the  gardian  ii\ibc- 

envers  Ies  execiUorSjji  nonpar  le  roy  age  dy^th  before  any  i^ccount;  made 

fohment^  hy  fiini  to  i-he  beii;e,  of  ibis  the.  heire 

is.  without  reiuedy,  for  that  no  writ 
of  account  lietb.Hga>tift. the  e^ectir 
tors  (2)^  but  for  ,lbe  king  on^y. 


(0  [Sec  Note  84.!  [90' b.]         "  '    ^ , 

(2)  Notwithftandin^  lord  Coke's  abfeiv  (i)  tSet  Note  g6.] 

vttion  on  the  quare,  it  is  in  L.  and  M.  (2)  [See  Note  87.I 

|l«h,r;MidbothofthcMSS.  . 
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7R.s.Bff.6M.  <<  J  £10^  proprr  v/e."  A  tenant  boldcth  land  of  a  bifhop  by 
4o  K.  s.  14.  -^^  knights  fervice,  which  fcigniorie  the  biihop  hath  in  the  right 

1  ^vi^  \y'  ^^  ^^  bifhophckv  the  tenant  dieth  his  heire  within  4ge,  the  bifbop- 
j!jy  ler       either  before  or  after  feifure  dyeth;  neither  the  king,  nor  the  fuc- 

(Puft.  117.  cellbr  of  the  bidiop,  ihali  have  the  wardfhip,  but  his  executors.  For 
4.  Co.  64.  b.)  albeit  the  bilhop  hath  the  fcigniorie  en  auter  droit,  yet  the  wardfhip 
7  H.  4  41.  being  but  a  chattell,  he  hath  in  his  owne  right,  and  a  chattell  can- 
44  £.  3. 42.        ^^^  ^^  ^Q  ^^  fuccefliOD  of  a  fole  corporauoa,  unlefs  it  be  in  the 

cafe  of  the  king  (3). 
24  E.  S.  26.  And'  yet  if  a  biihop  have  an  advowfon,  and  the  church  become 

44  E.  5.  Yoid,  and  the  biiliop  die,  neither  the  fucceli'ur  nor  the  executors  (hall 

s  ^'  ^e  of  this  pr«*«"^  ^^^  ^^^  king:  becaufe  it  is  but  a  cho/e  in  action  (4).  And 
iiMhe^Chapter    fo  it  is  in  cafe  where  the  king  hath  waidfliip,  but  thai  is  |-  ,  .- 

01  Warranty,      a  prerogative  that  belongeth  to  the  king  to  provide  for  the  l9"'  ^-J 
Sett  740.  church  being  void ;  for  where  the  tenure  by  knights  fervice  is  of 

^Cro.  Jam.  24^0  ^  eommon  perfon,  the  executors  of  the  tenant  fliall  prefent  where 

ibe  avoidance  fell  in  the  life  of  the  tenant. 

ai  E.  S.  Ac-  "  Le  heire  eft  fauns  reniedic^  S^c."    For  albdt  fn  an  a^ion  of  ac- 

couot  37.         '  count  againil  a  gardian  in  focage,  &c.  the  defendant  cannot  wage 

l9E.3.ibjd.l56.  j^j^  |^^^,^  ^.^^  jj^  refpe^l  of  the  privity  of  the  matters  of  account,  and 

2R  4. 13.  ^^*  difcharge  rellmg  in  the  knowledge  of  the  parties  thereunto,  an 

r.  K.  B.  117.  adion  of  account  neither  lyeth  agamd  the  executors  of  the  account- 

19  H.  6. 5.  ant,  nor  at  the  common  law  fur  the  executors  of  him  to  whom  the 

4  E.  4.  25.  account  is  to  be  made,  ai>  is  uforefaid  (3);    but  that  is  bolpen  b^ 

t\  Co%d^  ftatute  (4).     [♦]  It  hath  beene  attempted  in  parliament  to  give  an 

(t.  hift.  404.)  sutMon  of  account  againfi  the  executors  of  a  gardian  in  focage^  but 

[•*]  Rot.  Pari,  never  could  be  effected  (5) 

60£.3.BU.123.  , 

fl]  P1.0)ni.S21.       "  5'  nonpur  le  joy  folemcnt '*    [a]  The  rcafon  of  this  is,  becaufa 

Ceyleway  131.    the  king's  treafure  is  the  finewes  of  warre,  and  the  honour  and 

^l.'Co.  89.         fafety  of  the  king  in  time  of  pe^xce^finnamtHtum  belli,  et  orncmentum 

pacts ;  and  therefore  the  death  of  the  party  ftiall  not  barre  the  king 
of  his  treafure  due  unto  him  upon  the  account,  becaufe  it  is  intend* 
edy  that  the  king  was  buftcd  about  the  publicke  for  the  good  of  the 
common-wealth,  and  had  not  leifure  to  call  his  accountant  to  n>ake 
Vk!.  Sed.  178.  his  account,  H  nullum  tan-pus  occur rit  regi,  Littleton  fpeaketh  of 
Suuf.  Prsr.  32.  the  king's  prerogative  but  twice  in  all  his  bookes,  viz.  here,  and 

Sed.  178.  and  in  both  places,  as  part  of  the  lawes  of  England. 
tU]  Fortefcue  Prarugativa  [b]  is  derived  of  prcB,  i.  e.  ante,  and  rogare,  that  is,  to 
to  4j.Kot.  Pari.  alk«  or  demand  before-hand,  whereof  commeth  prcerogativoy  and  is 
1  H.  4.  uu.  188.  denominated  of  the  mod  excellent  part ;  becaufe  though  an  aO.  hath 
PI.  Com.  «^.  palfed  both  the  houfes  of  the  lords  and  commons  in  parliament,  yet, 
^w!  b.  Sunf.*^'  before  it  be  a  law,  the  royall  alTent  muft  be  aflted  or  demanded  and 
Prarr.  1.  a.  i  obtained,  and  this  is  the  proper  fenfe  of  the  word.  But  legally  [•] 
10.  b.  '  it  extends  to  all  powers,  prebeminences,  and  phviledges,  which  the 

[•JS.«nf.Prar.  j^yr  giveth  to  the  crowne,  whereof  Littleton  here  fpeaketh  of  one. 
M^Veflm  1       jBrarif.  Jib.  1.  in  one  place  calleth  it /i6er^a/e;/i,  in  another  pnvt« 
can.  50.™    *      legium  regis;  [c]  Brit  ton  [d]  (following  IV.  1.)  droit  leroy;  [c] 
[d]  Bfittuo,  fol.  regfftf,  jUji  rtgium,  'dXidJus  regium  corona,  <J'C. 
i7.  Ic]  Rc-iiu  iui.  61,  6lc. 

[90.  2.]  (4)  [Sec  Note  89.] 

(3)  Ace.  ante  9.  a,  46.  b.  poll.  388.  a«  (5)  [Sec  Note  90.] 

(4.)  [See  Note  85-]  (6,  See  polt  Ii9<  a.  and    the   note 

C90.  b.]  there. 
(3)  [Sec  Note  88.  J. 
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* 

TTEM,  lefeisnwr^  deque  la  t  err  e  A  LSO*  the  lord,  of  whom  the 

-^  ,ejl  teiius  en  forage,  apres  lemort  -^^^  land  is  holden  in  focage,  after 

fon  tenatit  avera  relief e  en  tiel forme,  the  deceafe  of  his  tenant  fhall  have 

Si  le  tenant  tient  per  fealtie  et'cer-  reliefe  in  this  manner.     If  the  t©- 

tein  rent  apaier  dnnualment,  8^c.  ft  nant  holdeth  by  feally  and  certaine 

/es  termes  ae  payment  font  a  payer  rent    to  pay  yeerely,  &c.   if   the 

per  deux  termes  del  an,  ou  per  ijuater  tearmes  of  payment  be  to  pay  at 

terj/ies  del  an,  It  feigntor  avera  del  two  termes  of  the  yeare,  or  at  4. 

heire  fon  tmanttajity  come  le  rent  termes  in  the  y care,  the  lord  Ihal 

amount^que  il.paya'per  an,  Sicome  have  of   the   heire  his   tenant  as 

le  tenant  tient  de  Jon  fehnior  per  mlich,   as  the  rent  amounts  unto, 

fealtie,  et  xs.  de  rent  payaile  a  cer^  which  he  payeth  yearly.    As  if  the 

taine  termes  del  an,  dortques  Pheire  tenant  holds  of  his  lord  by  fealty, 

patera  dl  feigntor  xs.  pur  reliefe,  and  tenne  (hillings  rent  payable  at 

oujier  lei  xs.  que  il  paiera  pur  le  certaine  terms  of  the  j*eare,  then  the 

rent.  \  heire  fhall  pay  to  the  lord  ten  (hil- 
lings for  relief,  befide  the  tenne  lliii- 
lings  which  hepayeih  for  the  rent. 

'*  rjERTEINE  rent:'    A  tenant  holdeth  of  his  lord  certaine  43 E.  5.  Carre 

lands  in'focage,  to  pay  yearely  a  paire  of  gill  fpurs  or  five  ^^J?^^^^ 
(hillings  in  nioney  at  the  i'eaft  of  Ea^cr.    In  this  cale  the  rent  is  on-  f^j  ^^   *  *' 
certaine,  and  the  tenant  may  pay  which  of  them  he  will  at  the  faid  Gianvil.  lib.  9. 
f^dk,  and  like  wife  the  tenc;nt  may  pay  which  of  them  he  will  for  cap.  4. 
r  -I  reliefe;  but  if  he' pay  it  not  when  be  ought,  then  may  the  O^-Ho.Abr.  519, 

L9 1  •  ^  J  lord  diftraine  for  which  of  them  he  will.     But  if  the  tenure  J^  qJ'^^ 
be  to  attend  on  his  lord  at  the  feaft  of  Ckrijlmajj'e,  or  to  pay  ten  (hil-  2.Ro.Abi.5i9.)  • 
lings,  thero*  the  reliefe  nauft  be  ten  (hillings,  becaufe  the  other  can- 
not be  doubled.    Etjic  dejunilibus. 

"  J  paler  annudment,"     If  the  tenant  holdeth  of  his   lord   by  • 
fealty,  and  to  pay  every  two  or  three  year  ten  (hillings,  albeit  this 
be  no  annuall  rent,~yet  (hall  he  pay  tendnllings  for  reliefe.  Etftc  de 
fimilibvs. 

But  it  is  to  be'  noted,  that  befide  reliefe,  whereof  Litiletop  here  Vid.  Seft.  lox 
fpeaketb,  there  belongeth  to  a  tenure  in  focage  of  common  right  aid  F-  N.  B.  82. 
for  the  making  of  his  eldeit  fon  a  knight  at  the  age  of  fifteene  years,  J^*^^  ^  <^»P-^5. 
and  to  marry  bis  daughter  at  the  age  of  7  yeares  (1).  cap  if  ^'*  * 

En  mefme  le  manner  ^ft,  fi  home  In  the  fanre  manner  it  is,  if  a 

foit  feifie  de  certaine  terre  que  eft  man   be   ibifed   of   certaine    land 

tenusen  focage^et  faitfeeffementen  which    is   holden   in  focage,   and 

fee  a  Jinufe,etmoruJifetliedelvfef  maketh  a  feo(fement  in  fee  .to  his 

(fon  heire  del  age  de  14  ans  on pluis,  owne  ufe,  and  dieth  feifed  of  the 

et  nul  voluntper  luy  declare)  le  fei-  ufe,  (his  heire  of  the  aee  of  i  4  yeares 

gn/or  avera  reliefe  del  heire,  ficome  or  more,  and  no  will  by  him  de« 

avant  clared) 

(1)  We  have  already  had  occaiion  to    the  JZ  Cha,  2.  C.  24^    Ant.  76.  a.  note  i. 
obferv^  that  tMe  aid)  ait  taken  away  by 
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avant  eft  dit.    Et  ceft  per  le  ftaiute   ciared )  tht  lord  (hall  have  reliefe 
lU  anu»  19  Hen.  7.  cap.  15.  (3).  of  the  heire,  as  afore  is  faid.    And 

this  by  the  ^llatute  of  19  H.  7. 

cap.  15. 

This  is  an  addition  to  lAftieton^  whereof  I  omit  it  the  rather,  for 
that  the  ilatute  of  19  //.  7.  ii^  for  the  caufe  abovt*mentiontd  be« 
come  of  none  effccl. 

Sea.  127* 

JpT  en  tiel  cai^  aj>res  la  niort  h  A  N  D  in  this  cafe,  after  the  death 

•'-^   tenant,  tiel  reliefe  efi  dne  al  fei-  -^*^  of. the  lcna»l,  fuch  reliefe  is  due 

fnior  niaintenanty  dc  quel  a^e  que  le  to  the.  lord  prefentljr,  of  what  a^e 

eirefoit;  pur  ceo  que  tiel  feigniorne  foever  the  heire  be;  becaufe  fuch. 

poit  aver  le  garde  de  cojps,  ne  dc  lord  cannot  have  the  w&rd(hi|>  of 

terre  le  hcire.     Et  lefeignior  en  tiel  the   body,  nor  of  the  land  of  the 

cafe  ne  doit  attendre  a  le  payment  de  heire.    And  the  lord  in  fuch  ,ca(e 

fon  relief ejolonques  lea  tenneset jours  ought  not  to  attend  for  the  pay* 

depatpnentdt  rent;  mes  il  doit  aver  mentof  his  reKefe,  according  to  tht 

fon  reliefe  maintenant,  etjpur  ceo  il  terms  and  dayes  of  payment  of  the 

poet  incontinent  (i)  di/lraine  apres  le  rent;  but  he  is  to  have  hisVeliefp 

mortfon  tenant  pur  reliefe,  prefently,    and   therefore  be  may 

forthwith  diftreine  after  the  deatb 
of  his  tenant  for  reliefe,    .  .  • 

16  H»  7.  4.  <•  nfA I NTENA NT)"  and  as  Littleton  iaith,  he  ought  not  to 

i8  K,  3. 26.  ,  . .  attend  the  payment  of  his  reliefe  according  to  the  daies  of 

Si^2  fo?  8>"*  paimcnt  ot  his  rent,  but  he  ought  to  .have  his  reliefe  prefently,  and 

'  dabit  harres  nna  ^^^  the  fame  he  may  incontinently  diilraine  after  the  death  of  the 

vice  rcdditum      tenant. 

fuum  unuisanni 

U'jplxcaiuiii.     Britton,  fu).  178.  ace     Fletai  lib.  1.  cap.  8.    (3.  Ko.  Abr.  519.) 

And  therefore  in  the  cufc  aforrfaid,  where  the  tenant  holdeth  hy 

the  rent  of  live  HiiHings,  or  a  paire  of  gilt  fpurres,  if  the  ^        , 

heire  be  not  prefently  (that  is,  as  prefently  and  as  con ve-  LP'*  '^•l 

^Ant  ♦r.  b.        niently  as  he  may,  all  due  circumftances  con(idered)  after  tlic  death 

V.  i*kO..'Xbr,519.)  of  his  anceftor  ready  upon  the  land  to  pay  reliefe,  the  lord  may 

diftrain  for  which  of  tliem  he  will ;  and  if  the  tenant  tendered  either 
of  them  according  to  ths  litw,  and  none  for  the  lord  was  ready  ther^ 
to  receive  it,  yet  the  lord  may  diilraine  fur  that  which  was  tendered,| 
at  his  pleafurc  ('2). 

4."!  C.  3. 19.  "  Dc  quel  ffgc  que  le  icire  foit*^    And  yet  it  appeareth  in  our 

.v>  H.  6.  :y:..        bookes,  that  in  this  cafe  the  king  in  ^ale  of  a  tenure  in  focage  in 
20  Kliz.  T)ier      chiefe  (hall  not  have  privwr  J'ei/Wi  unlefs  th^  heire  be  of  the  ag6 
pjLr.  is!  b.       ®^  H  y«ares  at  the  death  of  his  anceAor  ;  for  if  he  b«  under  that 
r.  N.  13/350.      age,  lie  is  in  the  gard  and  cufiody  of  his  prachein  ofny^       ^ 
13;).  '  ]}ut  othcrwife  it  is  in  cafe  of  a  common  perfon*  as  here,  it  ap-4 

poareth.  And  where  in  feme  ipipreflions  thefe  words  be  added 
CrfiJit  que  il  pajja  Va^c  dc  14  ans),  thofe  words  (q  added  ^re  a^ainft 
tile  law,  and  no  part  of  Littleton*^  worke  (3), ' 

[91  b.] 
(2)  This  |jart  about  relief  from  the  heir        (i)  [See  Note  91.J 
eJiuftiQue  uie\  as  lord  Coke  truly  obferves,        (2^  Sec  ant.  83.  b.  nott  4. 
is  an  addition  to  Littleton  5  and  it  firft  ap-        (3)  Accordingly  the  words  objefted  ta 


pears  in  Redman,    Sec  pott.  i\T»  a,  by  lord  Coke  are  neither  in  L.  and  M.  nor 

^  Roh^—They  were  firlk  iafcrtcd  in  P. 
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rN^  jw^we  /«  wflfner  eft,  lou  /e  TN  the  fame  manner  it  is,  wherfe 
*^  tenant  tient  de  fon  Jeignior  per  ^  the  tenant  holdeth  of  his  lord  by 
feaUUet  un  It,  de  peper  vu  cummin,  fealtie  and  a  pound  of  pepper  or 
et  le  tenant  moruji,  lefeignior  avera  cummin,  sHid'tbe  tenant  dyeth,  the 
pur  relief  un  lib,  ae  cummn,  ou  un  lib.  lord  iliall  have  for  reliefe  a  pound  of 
de  peper,  oufler  le  common  rent.  En  cummin,  or  a  pound  of  pepper,  be- 
fiiefme  lemaner  ejl,  lou  tenant  tient  a  fides  tlie  common  rent«  In  the  iame 
payer  per  an.  certaine  number  de  manner  it  in,  where  the  tenant 
capons,  ou  de  gallines,  ou  un  paire  de  holdeth  to  pay  yearelj  a  numbei*  of  • 
fiqunts,  ou  certaine  buJJieii  de  frur  caponsorbenpes,  orapairofgbye% 
fneff/>et  hujufinodi.  'or   certaine  bufhels  of  corne,  off. 

fuch  like. 

^  TIN'  lib,  de  pepper  ou  cumyn,"    Here  it  is  to  be  obferv^d,  Aat  (Poll.  lis.  aj 

^■^  the  lord  may  referve  pepper,  or  ffny  other  things  that  be 
exotica^  foreign,  of  the  growth  of  outlandiih  countreyes  or  beyond 
/ea,  a$  well  as  of  the  growth  of  England, ^vf hereby  navigation  (the. 
life  of  every  ifland)  is  employed.    And  where  LittUtoa  here  putteth 
^18  cafe'in  the  disjunctive,  if  the  tenant  doth  hold  by  fealty  and  one     > 
pound  of  pepper  or  a  pound  of  cummin,-  he  Aiall  pay  fof  reiiefie  a 
pound  of  pepper  or  a  pound  of  cummin,  over  and  beiides  the  rent. 
But  if  th^  tenant  holdeth  of  his  lord  by  doing  of  certaine  worke 
datyes  in  harv^fl,  or  to  attend  at  CkrifimaJ/e^  or  fuch  like,  h^  ihaU  (2.  Ho.  Abtt. 
not  double  the  fame :  for  of  rorporall  fervice,  or  labour  or  worke  of  ^^•) 
the  tenant,  no  reliefe  is  due,^  bat  where  the  tenant  li^ldeth  by  fuch  '    ^ 

yearly  rents  or  profits,  which  may  be  paid  or  delivered,  .whereof 
{jittleton  hath  put  his  examples ;  and  by  them  is  manifeHly  proved, 
that  corpondl  fervice,  worke,  or  labour,  Hiall  not  be  doubled  in  this 
Wfe.  (4> 

ilk 
/^  0^  certajne  bvjhels  de  frument/'    Here  it  appeareth,  that  the 

.    reliefe  of  )>ufhel8  ot  come  is  to  be  paid  prelently,  though  the  tenant 

die  in  winter  before  corne  be  ripe. 

*  1  Note,  here  arc  examples  put  of  five  natures.  %.  Aromatorvm 

[9**  ^  J  exoticorum,  of  fpices  or  drugs,  of  qutlandifh  growth.  .^,  Gra^ 

norum,  of  come  of  Engli/h  growth.     3.  Avium  villaticarum,  of 

powltry';  as  capons,  hens,  &c.     4.  .^^rfj/fcjoraw,  of  handicrafts ;  as 

e  paire  pf  gloves  generally  either  of  outlandiih  or  EngHfi,    5.  Jut 

Jimilium,  or  fuch  like,  (that  is)  of  like  outlandifh  growth,  or  of 

EngUjh  growth,  or  of  powltrf,  or  of  artifices  outlandifh  or  Englijb, 

and  like  herein  alfp,  th^t  they  may  be  paid  or  delivered  to  the  lord 

f  very  year,  or  every  ^pond  or  third  year,  &c, 

u  l^^f*^^*  ^/^^^  ^^*  ""'*,  ^^*  ?^**^  "^'-    ^^^'''^    "  ^^^-  >•  ^1<I  the  contrary. 
\^  pf  the  Jnficr  Temple  in  )u9  autumn    z.  Ro.  Abr.  515.  ^^ 


•Se<a, 
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Se<a.  rs9. 

TifES  en  afcun  ca/e  h  Jeigniour  "RUT  in  fome  cafe  the  lord  ooght 

"^^^   doit  demurrer  a  dijireiner  pm  ^-^  to  ftay  to  diftreine  for  his  reliefe 

Jon  rtliefe  jefque  a   certehie  temps,  untiJI  a  certainc  time.    As  if  the 

'Skome  h  tenant  ticnt  defonfeignior  tenant  holds  of  his  lord  by  a  rofe,  or 

ftr  un  rofty  oupervn  bujhdde  rofes,  by  a  boflicl  of  rofes,  to  pay  at  the 

a  paier  alfedji  de  Natlvitie  de  Saint  feaftof  St.  John  the  Baptijl,  if  fuch 

John  Baptil'te,  ft  tiel  tenant  devie  en  tenant  dietb  in  winter,  then  the  lord 

ycer,  donqite  le  Jkigniour  ne  poit  dif-  cannot  diftreine  for  his  ^eliefe,  untill 

ireitier  put  fon   relitfey    tanqiie  al  the  time  that  rofes  by  the  courfe  of 

*^ips  que  le$  rofes perle  courfe  del  an  the  yeare  may  have  th^ir  growth, 

potent  aver  lour  crejfer,  S^c.    Et  fie  Scc.-  Atid  fo  of  the  like. 

itfe  fimilibus.- 

(Poft,  t97.  b.)    *^    P^^  ^'  covrfe  del  an,"  Lexfpe^at  natura  ordinem,  The  law  rei. 

fpe^eth  the  ordcc  and  courfe  of  nature.  Xcj?  noncogitad 
impoplbiliay  The  law  compells-no  man  to  impoilible  things.  The 
argnntent  ab  impoJUxhili  is  forcible  in  law.  Jmpqffilnle  ejt  quod  nature^ 
rei  repHgnat.  And  here  it  is  to  be  obferved,  that  Littleton  pots  a 
diverfity  betweene,  coru6'  and  roles;  for  corne  will  laft.  And  there- 
ft)rc  the  tenant  mull  deliver  the  come  prefently  before  the  time  of 
^owth  (as  before  is  faid);  adff  fo  of  faffron,  and  the  like.  But  rofes^ 
or  other  flowers,  -that  ^re  frudus  fusaces,  cannot  be  kept,  "and  ^he re- 
fore  are  not  to  be  delivered  till  the  tmie  of  growing.  Neither  is  the 
tenant  driven  by  law  artificially  to  preferve  rofes;  for  the  law  in 
-    thefe  tafes  refjieaeth  nature,  and  the  courfe  of  the  yeare,  as  Littletoik 

|L  here  faith,  Et  ars  naturam  imitatur.    Etjic  de fmilibusJ 

Sed.  130.  J 

TTEMy  fi  afcun  voile  demandery  ALSO,  if  any  will  aflcc,  why  a 

^  pur  que  hime  poit  tenerdefon  "^  man  may  hold  of  his  lora  b^ 

feignior  per  fialty  tantfolement  pur  fealty  only  for  allmanner  of  fervices. 

touts  maners  dejeroices,  entant  que  infbmuch  as  when  the  tenant  fhali 

quant  le  tenant Jerrajealtie,  iljurera  doe  his  fealty,  he  {hall  fweare  to  hit 

a  fon  feignior  que  ilferra  ajonfei^  lord  that  he  will  doe  to  his  lord  all. 

gniour  touts  maners  desfervices  dues,  manner  of  fervices  due,  and  when 

et  quant  il adjfaitfealtie,  en  tiel  cafe  he  hath  done  fealty,  in  this  cafe  no 

nut  auterferviceeji  due:  a  ceo  ilpoyt  other  ferrice  is  due :  to  this  it  may 

ejlre  dity  que  hu  un  tenant  tientfa  be  faid,  that  where  a  tenant  holds 

terre  de  fon  feigniory  il  Govient  que  il  his  land  of  his  lord,  it  behooveth 

doit  f aire  a  fon  feignior  afcun  fervice,  that  he  ought  to  do  fome  fervice  to 

Carfi  le  tenant  nefes  keires  dcvoyent  his  lord.    For  if  the  tenant  nor  his 

fairenul  manner  de  fervice  al  feignior  faeires  ought  to  do  no  manner  of 

ne  a  fes  hciresydonque  per  long  temps  fervice  to  his  lord  nor  his  heires, 

continue  ilferroithors  dememorie  et  de  then  by  long  continuance  of  time  it 

remembrame,  lequel  la  terrefuit  tenus  would  grow  outof  memorie,  whether 

de  le  feignior,  ou  de  fes  heires,  ou  the  }ana  were  holden  of  the  lord^  or 

'  12                               nemtf,  ef 
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.  .  ' 

nemjfj  et  danques  pluh  tojl  et  pluis  of  his  heires^  or  not,  and  then  will 

rediment  voilont  homes  dire^  que  la  men  more  of>«n^  and  more  readily 

terreWeJt pas  terms  del feignior  oude  fay,  that  the  land  is  not  holdea  of 

fesJitirtSj  que  auterment\  et  fur  ceo  the  lord,  nor  of  his  heirea,  tbaa 

le  feignior  perdra  fan  efcheat  de  la  otherwife ;  and  hereupon  the  lord 

ferrey  ouper  caje  auter  forfeiture  ou  (hall  lofe  his  efcheat  of  the  land,  oc 

profit  que  il  poet  aver  de  le  terre,  perchance  fome  other  forfeiture  or 

Iffint  it  eft  reafony  que  le  feignior  et  profit  which  he  might  have  of  the 

fes  heires  ont  ycunfervicefayt  a  eux,  land.    So  it  is  reafon,  that  the  lord 

pur  pr&ver  et  teftijier,  que  la  terre  eft  and  his  heires  have  fome  fervic^ 

tenus  de  eux.  done  unto  them,  to  proove  and  tefti- 

fie,  that  the  land  is  holden  of  them* 

«  Q  VAN  T  le  tenant  ferra  fealty,  il  jurera  a  fan  feignior ^  Sfd' 

Here  it  appeareth,  that  the  doing  of  tlie  fealty  is  both  a  per- 

formaiice  of  his  fervice,  and  of  his  oath  alfo  when  it  is  done,  for 

that  no  other  fervice  is  due ;  and  that  one  oath  of  finally  is  taken 

of  all  that  hold,  and  is  not  to  be  changed  for  any  noveltie  or  nicety  31  £.  3,  ^^^ 

of  invention;  for  judges  anciently  and  continually  have  Tupprefied  Gager  deli-     * 

innovations,  and  would  in  no  cafe  change  the  ancient  common  law.     ▼emncc  5. 

38  E.  3,1. 

|-         ,   -j       **  Ilcovient  qtteil  doit  f aire  a  fan  feignior  afcun  fervice.'*  4  E_  ^'^^  ^ 
[92.  D.J   YoT  tliere  can  be  no  tenure  without  fome  fervice;  becaufe  I8E.  a.ca.-*!. 
the  fervice  maketh  the  tenure.  &  6. 

4  H.  4.  ca.  S. 

•*  Son  efcheat  de  la  terre.''  Efckaeta  is  derived  of  this^ord  ^chier,  gee  of*ih?i  i^ 
quod  eft  accidere ;  for  an  efcheat  is  a  cafuall  profit,  qtwd  accidit  do-  the  Chapter  of 
mino  ex  eventu  et  ex  if{fperatOy  which  hapneth  to  the  lord  by  chance  Fee  Simple, 
and  unlooked  for.     And  of  this  word  r/c^ae/a  commeth  efckaetor,  ^^''^:        s 
an  efcbaetor,  fo  called,  becaufe  his  office  is  to  enquire  of  all  cafuall  ^y'a^'^^ 
profits,  and  them  to  feife  into  the  king's  bands,  that  the  fame  may  Ante  is,  a./ 
be  anfwered  to  the  king  (1 ). 

Lands  may  efcheat  to  the  lord  two  manner  of  wayes ;  one  hy  at-  gee  more  of  tbi« 
finder,  the  other  without  attainder.     By  attainder  in  tliree  forts,  »"  <^>c  Chapter 
Firft,  Qmafvfpetifits  eft  per  cofinm.    Secondly,  Quia  abjvravit  reg-  ©f  Warrautie,  • 
num  (2).    Thirdly,  Quia  utiegatus  eft,    Without  attainder ;  as  if  ^ 
the  tenant  dies  without  beire. 

**  Ou  per  ctfe  auter  forfeiture!'    As  if  the  land  be  aliened  in  W. «.  ca.  33. 
mortmaine;  or  when  Littleton  wrote,  if  the  tenants  had  e reded  ^l«f- h''.«.c«'4^" 
crofles  upon  their  houfes  or  tenements  in  prejudice  of  the  lords,  ^Jil\^^'^t 
thai  the  tenants  might  claim  the  privilege  of  the  Hofpitalers  to  de-  ?p  jj  b"  44-y 
fend  themfelves  againil  their  lords,  they  had  forfeited  their  tenan- 
cies.    But  fmce  Littleton  wrote,  the  Hofpitalers  are  diflblved,  and 
confequentiy  tliat  forfeiture  is  gone. 

**  Ou  profit,**    As  relief e,  aid  pur  ftle  marierj  aid  pur  faire  fttz 
chroalery  and  the  like. 

•I 

(i)  Sec  further  as  to  efcbeai  and  ifcbea^        {z)  [See  Note  92.] 
/ifV  SLnte  13.  b.  and  18.  b.  and  note  2.  there. 
^.Inft.22$.  Mad«Excheq.chap.  10.  f.a« 
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*  Scd.  131.  [93'  a.] 

•  * 

'JPTpur  C€o  quefealHe  eft  incident  AND  for  that  fealtie  is  incident 

•^  a  tmU^mannen  de  tenures, for/"  -"^  to  all  mafiner  of  tenures,  but 

fris  k  teaure  infrankalmoigne,(fi^  to  the  tenure  in  frankalmoigne  (i), 

comeferra  dit  en  le  tenure  de  frank-  (as  (hall  be  faid  in  the  tenure  of 

mlmotgnj  etpur  ceo  que  lefeignior  ne  frankalmoigne)  and  for'Uiatthe  lord 

voUoit  al  commencement  del  tenure  would  not  at  the  beginning  of  the 

aver  afcun  auter  Jerviceforf que feal-  tenure  have  an^'  other  fervice  but 

tie,il  eft  reafon,  que  home  poet  tener  fealty,  it  is  realon,  that  a  man  may 

de  Jon  feignior  per  fealtie  tantfole-  hold  of  bis  lord  by  fealty  ondy; 

ment\  et  quaunt  Had  fait fon  fealtie,  and  when  he  hath  done  his  fealty^ 

il  ad  fait  touts Jesfervices.  he  hath  done  all  his  fervices.    . 

(4. Co,  8. VqSL    "  pEJ LTIE  eft  incident." 

143.  «.>  -*■         Qf  incidents  there  be  two  forts,  viz.  feparable,  and  in- 

feparable. 

Separable,  as  rents  incident  to  reverfions,  6tc,  which  may  be  fe- 
vered :  infeparable,  as  fealty  to  a  reveriion  or  tenure,  which  cannot 
be  fevered:  for  as  all  lands  and  tenements  within  England  are 
holden  of  fome  lord  or  other,  and  either  mediately  or  inomediately 
of  the  kin| ;  fo  to  every  tenure  at  the  leaft  fealty  is  an  iniieparable 
Incident,  fo  long  as  the  tenure  remains ;  and  all  other  fervices,  ex- 
c^  fealty,  are  feverable.  But  where  the  tenure  is  by  fealty  only, 
there  is  no  relieie  due  for  the  caufe  abovefaid  ('i). 

m 

Sed.  132. 

T  TEM,  fi  un  home  leffee  a  un  auter  A  L  S  O,  if  a  man  letteth  to  another 

pur  terme  de  vie  certaine  terres  ou  "^  lands  or  tenements  for  terme  of 

tenements, fauns parler  de  afcun  rent  life,  without  naming  any  rent  to  be 

render  a  le  lejff'or,  uncore  ilJerrafeaU  referved  to  the  kflbr,  yet  he  (hall  do 

tie  a  le  leffori  pur  ceo  que  il  tient  de  fealty  to  the  leflbr^  becaufe  he  hold- 

Aiy.    Auxyfi  un  leafefoitfait  a  un  eth  of  him.   AHo  if  a  leafe  be  made 

home  pur  terme  de  atis,  il  eft  ditj  que  to  a  man  for  terme  of  yeares,  it  is 

le  lef/eeferra  fealtie  a  le  iejfor,  pur  faid,  that  the  leflee  (hall  do  fealty 

ceo  que  U  tient  de  luy.     ht  ceo  eft  to  the  leiTor,  becaufe  he  holdeth  of 

prorve  bien  per  les  paroh  del  brief  de  him.  And  tiiis  is  well  proved  by  the 

waft,  quant  le   lejfour  ad  cauje  de  words  of  the  writ  of  waft,  when  the 

^porter  briefe   de  waft  envers  luy  \  le(ror  hath  caufe  to  bring  a  writ  of 

lequel  briefe  dirra,  que  le  lejj'ee  tient  waft  againft  him  ;  which  writ  (hall    , 

ies  tenements  de  le  leffbrpur  terme  de  fay,  that  the  leflee  holds  his  tene- 

ans.     Iffint  le  brief  e  proroa  un  tenure  ments  of  the  le(four  for  tcime  of 

tntre  eux.    Mes  celuy,  que  eft  tenant  yeares.    So  the  writ  proves  a  tenure 

a  Dolunt  folon^ue  le  courfe  del  com^  betweene  them.    But  he,  which  is 

mon  lejff  ne  Jerra  fealtie ;  pur  ceo  tenant    at   will   according   to  the 

que  il  fCad  afcun  Jure  e/late,     Mes  coucfe  of   the  common  Taw,  (hal 

'  auterment  eft  de  tenant  a  volunt  fo»  not  do  fealty;  becaufe  he  hath  not 

tonque  le  ct^iome  del  manor ;  pur  ceo  any  fure  eftate*    But  otherwife  it  is 

que  of 

•   '  (i)  [See  Note  93. J  (2)  [SecKote9|.] 


Lib.  2* 


Of  Socage; 


Sed..l32. 


^e  f7  ejl  oblige  pur  fairefealtie  a  of  tenant  at  \pill  according  to  the 

Jonfeignhr  pitr  deux  caufes.    Utm  cuftom  of  the  manor;  for  that  he  ii 

eftpercaufe  del  cuftome;  ei  Tauter  bound  to  do  fealty  to  his  lord  for 

f/tf,  jmr  ceo  que  il  priftfon  ejtate  en  two  caufes.    The  one'  is  by  reafon 

tiel  forme  pur  faire  a  fon  Jeignior  of  the  cuftome ;  and  the  other  is, 

feuit^.  for  that  be  taketh  his  eftate  iii  fuch  . 

form  to  do  his  lord  fealty. 

"    QI  un  home  leffe  pur  terme  de  vie  fauns  parler  de  rcnty  4c*  ^l  V.  Sed.  214. 
ftrrafealtie^  SfC**    And  the  reafon  is ;   becaufe  there  is  a  (Ante  67, ». 
tenure,  and  fealtie  (as  hath  beene  faid)  is  incident  to  al  manner  of  68.  a.) 
foQ   Vi  1  ^ci^Q^s ;  and  it  is  to  be  noted,  that  the  law,  for  the  furetie 
lyj-  D.J  of  the  lord,  that  his  tenant  (hall  be  faithftiUand  loyall  to 
him,  doth  create  fuch  a  fervice  as  the  tenant  iiiall  be  bound  there- 
unto by  oath. 

**  Auxiji  Uafe/oit.fait  pur  arts,  ^c.  le  lefpce  ferra  ftdty !*    For  40  E.  3.  M. 
there  alfo  is  a  tenure  between  them.     And  Littleton's  opinion  in  9  U.  6. 4i. 
this  cafe  is  holden  for  good  law  at  this  day  (1).  ^^  ^^*  ^'  ^^ 

H  E.  4.  29.    5 II.  5. 12.    5.  H.  7. 11. 

"  Et  eeo  ejt  prove  hien  per  les paroh  del briefe,  ^c."     Nota,  the  Via. S«a. 84. 
•original  writs  are  (as  it  were)  the  foundations  and  grounds  of  the 
law,  and,  as  it'appeares  here  by  Utthton^  are  of  great  authority  for 
the  proofe  of  the  law  in  particular  caies  (^2). , 

**  Pur  ceo  que  il  n'adfure  eJtateJ^    Therefore  tenant  at  will  fhall  (Ante  63.  % 
not  do  fealty  (as  hath  been  faid  before) ;  becaufe  the  matter  of  an  5.  Co,  10.) 
oath  mult  be  certaine.    T\it  reft  of  this  Se^ion  needs  no  expli- 
cation (3). 


(i)  See  ante  67.  b,  note  z. 
I2)  See  ante.73.  b. 


(3)  [See  Note  95.] 


.  * 


4  * 
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IAh%ti.    Cap.  6.       Of :  Frankalmoigne.  Sed.  133. 

Chap.  6*  Traiikalmoigne.  Se6l.  133. 

'T'ENANTenfrankqlnioigneefi,  HTENANT  ia  frankalmoi^ne  is, 
.      lou  unahbe^ou prior fOUunauter  where  an  abbot,  or  prior,  or 

homede  reh^iouy  ou  de  faint  e^Hje,  another  man  of  religion,  or  of  holj 

tientdefonjeigniorenfrankalmoigne;  church  hoideth  of  his  lord  in  frank- 

queefia  aire  en  Latin,  in  liberam  ealmoigne;  that  is  to  fay  in  Latine, 

eleemofynam.     Et  tiet  tenure  com*  in  liberam  eleemofinam,  that  is>  in 

mencoit  adeprirties  en  auncient  temps  free  almes*    And  fuch  tenure  be- 

en  tiel  former     Qiiant  nn  home  en  ganne   firil  in  old  time.    When  a 

auncient  temps  fuit  feijie  de  certain  man  in  old  time  was  feifed  of  cer- 

terres  au  tenements  en  fon  demejhe  tain  lands  or  tenements  in  his  de- 

come  defety  et  de  mefmes/es  terres  ou  mefne  as  of  .fee,  and  of  the  fame 

tenements  enfeojfa  un  abbe  et  fon  co-  land  infcoffed  an  abbot  and  his  co- 

ventf  ou  vn  pryor,  tfc.  a  aver  et  tener  vent,  or  prior  and  his  coveut,  to  have 

a  eux  et  tourjucceffors  a  touts  jours  and  to  hold,  to  them  and  their  fuc- 

en  pure  et  perpetual  almoigne  cu  en  ceflburs   in    pure    and    perpetuail 

frankalmoigne ;  [ou per  tielx paroky  almes,  or  in  frankalmoigne;.or  by 

a  tener  de  le  ^antor,  ou^de  hjeoffory  fuch  words,  t^  hold  of  the  grantor,    • 

et  de  fes  heires  en  frankalmoigne:^  or  of  thele/Tory  and  hisheiresin  free 

(i)  en  tiels  cafes  les  tenements  font  almes:   in  fuch  cafe  the  tenements 

tenus  enfrankalmoigne.  were  holden  in  frank amloigne.  • 

Bra£V.  lib.  2.  "  TTN  abbe,  prior ^  ou  outer  Itome  de  reUgioHy  oude  faint  eglife.'* 
cap.  5.and  ab.4.  jj  jg  ^  ^^  obfervcd,  that  of  ecclefiaAicall  perioufi  fome  be  rc- 

fo.  164,  iss!^*  g«lar,  and  fome  be  fecular.  They  be  called  regular,  becaufe  they 
Mirror,'  ca.  t.  Hve  under  certain  rules,  and  have  vowed  three  things ;  tnie  obe- 
fea.  18.  .  dience,  perpetuail  chaftity,  and  wilfull  poverty.     And  when  a  inan 

GlanviL  1^  7.  isprofefled  in  any  of  the  ordeis  of  religion,  he  is  faid  to  be  home  de 
ca  3  Sc  25.  religiMy  a  man  of  religion,  or  religious.  Of  this  fort  be  all  abbots, 
Jleta,  lib.  3.  priors,  and  others  of  any  of  the  faid  orders  regular.  Secular  are 
ca.  5.  perfons  ecclefiadicall;  but  bccuHfe  they  live  not  under  certain  rules 

ft  H.  7.  39.        of  foipe  of  the  faid  orders,  nor  are  votaries,  they  are  for  dif-  r  -. 

V^  e^ts  tindion  fake  called  fecular,  as  bilhops,deanes,  and  chapters,  194»  ft- J 

If  H.  8.  8,  archdeacons,  prebends,  parfons,  vicars,  and  fuch  like.  All  which 
(4.  Co.  104.)      lAttieton  here  includeth  under  thefe  general  words,  dt  faint  cglifcj 

of  holy  church ;  and  none  of  thefe  are  in  law  faid  to  be  homes  de  re* 

ligion,  or  religious. 

Where  Littleton  faith  (infeqff^a  un  abbe  et  fon  coventj  bis  meaning 

is,  that  the  abbot  only  is  infcoffed :  for  he  is  only  a  perfon  capable, 

and  the  covent  are  dead  perfons  in  law,  and  have  power  <ff  ail'ent 
S«e  tbe  Statate^  only,  and  that  they  thereunto  alTent.  But  fmce  Littletbn  wrote,  all 
of  S[7  H.  8.  not  abbeys,  priories,  monafleries,  and  other  religious  honfes  of  monkes, 
printed,  but  in    ^anons,  friers  and  nuns,  &c.  have  been  diOolved,  and  their  poflef- 

and  32  J^.  8.  ca.  S4,  &c.    Vide  Sea.  530. 

(4.1nft,32l.)         The  ccclefiafticall  date  of  England,  as  it  flandeth  at  thin  day^ 

(which  is  necelTary  for  our  fludent  to  know)  is  divided  into  two 

provinces, 

(i)  The  words  between  brade^  are  In  in  the  excellent  preface  to  that  moft  va- 

L.  and  M.  but  not  in  Koh.  luable  work  the    Notitia   Monafiica^    by 

(2)  The  ftudent  will  find  a  good  hiftory  biihop  Tanner. 
of  the  diifdltttioa  of  roonaAeries  in  England 
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imivihces^  or  archbiftiopricks,  (vie.)  of  Canterbury  and  of  Torke. 

The  fKr^hbtihop of  Canttrlmry  is  llyled  MetropoHtanus  et Frimas totius  Matth  Parker 

jdngUee,  and  the  archbiOiop  of  Yorke  Primal  Angliat.    Each  arch*  ^^  ^\*i«  archie-, 

hiihop  hath  within    fiis    province    fuffragan    biftiopS  of  feveral  f^ndwooT* 

'  diocefles  (3).     The  archbifhop  of    Canterbury   hath  under  him  CamdenBritan- 

within  his  province,  of  ancient  foundations,  tri2.i<oc//^fr  his  princi-  nia.    Vid.  Rot,  ' 

pall  chapiaine,  Lomdon  his  deane,  fVincheJler  his  chancelbr,  Nor-  Pariiam.  anno 

wiok,  Uncolne,  Efy,  Chkhefier,  Salifiury,  Exeter,  Bathe  and  Welh,  ?5H-  \^  ^:^- 

Worcefiery  Coventry  and  Litchfield,  Hereford,  Landajfe,  6'r.  David,  Weftmintteralfo 

Bangor,  and  St,  AJjaphe,  and  four  founded  by  kingffewry  8.  ereded  vras  newlyerca- 

out  of  Jthe  rains  of  dilfolved  monaileries  (that  is  to  fay)  Gl&ucefter,  ed  a  biiiiopricko 

Brifiaw,  P^erborow  and  Oxford,     The  archbi/hop  of  Yorke  hath  ^.v  ^'  »•  ^"«  by 

under  him  four,  (viz.)  the  biftiop  of  the  county. palatine  of  Chejler^  ^Z^'rl^rldt^ 

newly  ereded  by  king  Henry  8.  and  annexed  by  him  to  the  archbi-  beanabbev.and 

ihopricke  of  Yorke,  of  the  county  palatine  of  Durham,  Carti/le,  and  by  qiH*ene  Elis. 

the  ifle  of  Man,  annexed  to  the  province  of  Yorke  by  //.  8.  but  a  crewed  adeaa- 

greater  number  this  archbi(hop  anciently  had,  which  time  hath  taken  {i[.^A '^^,**Jf  * 

trom  him.    The  extent  of  every  diocelTe  you  may  elfewbere  read,  ^^^  Incientlf 

the  which  for  brevity  1  here  omit.    All  the  faid  archbifhoprickes  a  bifliop*s  (ecf 

and  bifhoprickes  of  England  were  founded  by  the  kings  of  England,  and  long  6nce 

to  bold  by  barony,  as'bereafter  fliall  be  faid  (4).    *  And  every  arch*  iranQated  to 

bifhop  and  biftiop  hath  his  deane  and  chapter,  whereof  more  ihall  be  S  n' a^     Si 

faid  hereafter;     The  archbiftjop  of  Canterbury  bath  the  preeedencie,  Curoden  ubi     ' 

next  to  him  the  archbiftiop  of  Yorke,  ne:tt  to  him  tJie  bifhop  of  fuprti.  26  H.  8. 

London,  and  next  to  him  the  biftiop  of  IVincheJler  (5),  and  then  all  fir^  fruits  and 

other  biftiops  of  both  provinces  after  their  ancientnefle.  1^1?',' «t^  '**' 

d£Ct.   10/ • 

•  3.  Co.  73.  deane  and  chap,  of  Norwich  cafe.     Vide  Sett  134.  201.     31  H.  8.  cap.  10. 

Every  diocefte  is  divided  into  archdeaconries,  whereof  there  be 
60;  and  the  archdeacon  is  called  oculus  epifcopi;  and  every  archdea- 
conry is  parted  into  deanries;  and  deanries  aj^-ain  into  pari (bes, 
townes  and  hamlets.     And  thus  much,  for  the  better  underftanding  Vide  more  here- 
of our  author,  und  how  the  ftate  eccleilafticall  ilandeth  at  this  day,  of>  ^«-'<^^  ^^0, 
ihall  fuffice.                                               '  528.648,^0. 

"  Frankalmoigne,  ^ue  eji  a  dire  «i  Latine,  in  liberam  cleemojinam*.* 
in  EngUjh,  in  free  almes.    There  is  an  oftiter  in  the  king  s  houfe  Fleta,  lib.  f , 
called  eleemojinarrus,  vulgarly  called  the  king's  almncr  (whofe  office  cag.  23. 
and  duty  is  excellently  defcribed  in  anciient  authors),  \iz.fragnienta 
diligenter  colligere,  ct  diligenter  dijiribttere  Jingulis  diebus  egeni^ ; 
tegrotos  et  leprofos,  incai-'ceratos,  paupere/que  viduas,  et  alios  egenon 
vagofque  in  patrid  comynor antes  charitativ^  xi/Uare :  item  equos  re-- 
h6tos,  robtts,  pecuniam,  et  alia  ad  eleetnojinam  largita  recipere,  et 
Jideliter  difiribuere.     Debet  etiam  regemfuper  eleenwfince  largitione^ 
crebris  /ummonitionibus  jUmulare,    pracipu^  diebus  fandorum,-  et 
rojgare  ne  robasjms,  qua:  nutgnifunt  pretii,  hjftrionibas,  hlanditori* 
bus,  acci{fatoribu8,  feu  maiiJtraUis,fed  ad  eleemqfina:  fua:  incremen-    v 
tum,jubeat  largiri  (6).  ^   " 

«  All  ecclefiafticall  perfons  may  hold  in  frankalmoign,  be  they  fecu- 
W  or  regular;  and  no  lay  perion  can  hold  in  frankalmoign.     Thi^ 
adjedivc  (liber J  doth  diitinguifti  many  things  in  law  from  others;  Vide  Sc6L  1. 
as  here,  libera  eleemqfina axtt  words  appropriated  to  this  cafe,  and  do  Bri^.  1. 4.  c.S7, 
diilinguifti  it  from  a  tenure  by  divine  fervice  ;  iibcntm  tcnementum,  ^^'    ^""^o, 

Tc\A    h  T  ^^^"^  *  tenure  in  villenage,  by  copyhold  or  bafe  tenure ;  *^*^'     \. 

Ly^'      'J  liberum 

(3)  [Sec  Note  96.1  (5)  [See  Note  97.] 

(4)  See  ante  70.  b-note  2,  poft.  164.  a.  (6)  [Sec  Note  98.] 
Vol.  I.                                                    T 


Lib.  3.-  Cap.  6.       Of  ^rankalmoigne.         Se<9;.  1S3» 

Bntton,cap.66.  /i^rirm  yfodiem,  fmnke  fee>  from  a  tenure  in  ancient  deaieane^ 
v'^ji^'tA  ^*^^'^"*  maritagmm^  from  other  efiates  taile;  libera Jurma^  frank 
Bna.  Ub!4r  f<Brme,  when  an  eftale  is  changed  from  knights  fervice  to  focage  ; 
fti.988.i}47.294.  Hberwn  JbcagUim^  from  a  tenure  by  fervice  m  chivaliie ;  francus 
Brit.  fol.  ^4^  bmtcuif  to  diftinguifh  it  from  other  dowers,  tor  that  it  cometn  fremly 
Fleta.  lib.5.ciip.  without  any  wtt  of  the  hufband's  or  aflignement  of  the  heire;  Uln-THk 
r».  ME  8*34.  ^^*'  ^  diftinauilh  men  who  enjoy  it,  and  whofe  beftand  freell  binh- 
43  £.3.  Gmfpir.  nght  it  is,  from  them  that  by  their  offences  have  loA  it,  as  men  at* 
11.  27.  Aff.  59.  tainted  in  aitattaint^  in  a  confpiracie'  upon  an  indi^lment,  or  in  a 
Si»A(.i75.  Vide  prmiuimrty  &c.  and  io  of  libera  capeUa,fraMcuM  f^gtiu  frankpledge, 
Svd.199.  Fleu,.  libera  chajea  itet  chafe,  liber  U'rgw^  liber  aper,  liber  taurtts^  and 
lib.  J.  eap.  47.    ^j^  jjj^^     g^^  j^  ^  j^^^^  ^^^^^  ^.  jj  f^^^  ^f  curiofity,  this  (hall 

fuffice ;  and  yet  feeing  it  tends  to  the  better  underftanding  (otbera 
fay)  it  is  tolerable. 
QJ^viLlib.  r.         By  the  ancient  common  law  of  Englandy  a  man  could  not  alien 
ea.  1.  fu.  4^       f^^^  lands  as  he  had  by.  defccnt,  without  Uie  confent  of  his  heire; 
.  ace.  ^^^  ^^^  1^^  might  give  a  part  to  God  in  free  almoigne,  or  with  his 

daughter  in  free  marriage,  or  to  his  fervent  in  rtmunerationt  feroitU. 
MttoD,  ca.  66,  Our  4)ki.  bookes  defcribed  frankalmoign  thus ;  when  lands  or  tene- 
nMf*  A.'&^  nienls  were  beAowed  upon  God,  (that  is)  given  to  fuch  people  as  are' 
1o.F.n!b.  211.  confecrated  to  the  fervice  of  God.  In  our  ancient  beokes  thefe  gifts 
'  \  '  of  devotion  were  called  ChurcheiVet,  or  Churchfeedifvo^ycmenccr/e- 
FIcta,  lib.  1.  jifg'  but  in  a  more  particular  fcnfo  it  is  defcribed  thus :  c'ertam  men- 
^^'  **'  furam  bladi  fniici  figntjitaty  quam  quilibet  olim  fanfiw  eccl^fiot  die 

Jan^i  Martini,  tempore  tam  Britonum  qudm  Angbrumy  eontribuenmt, 
Plures  tamcn  magnates,  pq^  Romanorum  adventvmy  illam  cvhtrih^ 
tionem  fecundUm  veiercm  legem  Motfis  nonune  print  it  iarum  dabant^ 
pr'>vtin  brcvi  regis  Kunti  adjummum  pontificem  tranfmiffb  continetmry 
*  m  quo  iUam  contributiofietn  Church/id  appellant ^  quqfijemen  etcl^ct. 

"  Et  ticl  tenvrrj"    For  albeit  neither  fealty,  nor  any  other  tein- 
porali  fervice,  is  due,  yet  it  is  a  tenure. 

f  E.  4. 12.  "  En  ancient  temps.''     [a]  That  is  to  far,  before  the  ftatutes  of 

'-iQ  h'  ^*^^'      mortmaine,  viz.  Migna  Charta,  cap.  36.  and  7  E,  1  de  rtligiufis^ 
f  .1  \z.'Jl  *M  -    ^c,  and  before  the  ihitute   of  quia  emptorcs  terrarumj  as  (hall  l)o 
Brirtim,  iol  3Z.  hereulter  m  his  proper  place  laid  in  tms  Chapter  (2). 
If  90.  Braaon, 

lib.  2.  tap.  5.  "  Enfeofia  un  abbe  et /on  covent,  Sfc"    Albeit  the  coventbe  dead 

J'^ll  H  7  12!  f^^**"*  *"  *®^»  ^^^  ^^**  about  only  capable  (as  before  16  faid),  yet  if 
(2.  llo.A'br.dl.)  ^^  teoffmeut  be  made  to  au  abbot  and  covent,  the  feoffment  is 

gooOy  and  the  Aate  veiteth  only  in  the  abbot.     And  note  a  man 

may  lufediTe  an  abbot,  a  bifhop,  a  parfon,  &c.  or  any  other  fole  bodjr 

politique,  by  deed  or  with<>ut  deed,  in  free  almes;.and  fo  may  a  ^'ift 

'  39  ll:  6. 30.  b*     in  frankmanage  be  made  without  deed  alfo ;  but  if  lands  be  given  to 

a.deane  and  chapter,  or  any  otbor  corporation  aggregate  of  maoyy 
there  the  gift  "niufl  be  by  deed  (3), 

(1.  Ro,  Abr*  «*  A  aver  et  tenet  .a  eur  et  a  lovrfaccelforsJ*   For  in  cafe  of  an  ab- 

^^•^  -hot or  prior  and  cov^nt  reiularly  a  fee  fimple  doth  not.palfe  with- 

/out  this  vfoid  (fbcrel^br^);  (4)  for  the  diverfity  (iandeth  thus  be« 
Vid.  Litt.  inihe  twene  a  corporatioilr  ig'gV^tgate  c  f  many  capable  perfons,  and  a  fole 
ChapKrot  Fee  corporation.'*  *AS  if  lands  TO  given  to  a  deane  and  chapter,- they 
iin.pic,Sca.i,2:    ^  ^  .  have 

(0  See  Wright's  Ttrx^  iSy.  (3)  fScc  Note  gp.] 

(a)  See  poll.  Sc6t.  140.  ^  (4)  [;$ce  Note  100.]    . 
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MB;.  .liavc  Jit  fee  fimpie  without  this  word  (filccelTors),  for  that  the  bodj  . 

M  never  dies;  but  if  lands  be  given  to  a  bi/hop,  parfon,  or  any  othei' 

9^.  fole  corpbratioil,  who  after  their  deceales  have  a  fucceifioh,  there 

nor  without  this  word  (fucceflors)  nothing  pafleth  unto  them  but,  for 

'redk  life  (5).     But  of  cor|>oratioD8  ag(>  negate  of  many,  there  is  a  diver- 
ihn      ^    fity  when  the  head  and  body  both  are  capable,  as  in  the  cafe  of 

if^  deane  and  chapter,  and  when  t>iie  <aa  hath  been  faid)  is  onely  ca-* 

D«(-  .  pable,  as  in  cafe  of  abbdt  or  prior  and  covent ;  but  yet  out  of  the  ge-^  '   '           '*-  ' ' 

kt  Berall  rules,  the  cafe  of  frankalmoign  is  excepted,  as  hereafter  (hall  .  ■   . 

dge,  be  faid.    Alfo  lafode  mUft  be  given  to  a  corporation  aggregate  of  3§  H.  6.  JO* 

m  many  by  deed ;  but  to  a  fole  corporation  it  may  be  granted  without 

Id  deed.                                                                                         , 

yen  .  'Brodon,  lib.  a.  cap.  lO.  Potejt  donatio  fieri  in  liber  am  eUernqjinuni 
tcdefiutntkedralibusy  cowoentuMmSi  parochialibut,  tt  viris  reii^jjs^ 


m 


^  En  fwre  ef  perpetuall  alrhaigneJ*   Here  it  appeareth,  that  a  te-  S5  H.  6.  56. 
tmfe  in  frankalmoigne  may  be  created  without  this  word  (libera),  ^^.^  ^- 1^* 
for  pura  implyeth  as  much.  J  **••  ^™^'  ^^* 

**  Ou  enfrdnkalm&igne!'    But  one  of  thefe  words,  either  jiuri  IJr  35  H.  6:  56^ 
tiberoj  miifi  be  ufed$  or  elfe  it  is  n6  tenure  in  frankalmoigne.  7  E.  4. 11. 

Braft.  ubi  fapr. 
*i  Ouper  teux  paroLr^  a  tenrr  de  le  grantor  ou  feoffor  etfes  heires  *»  **  ^*  ** 
en  frankalmoigne."     Here  it  appeaieth,  that  by  theie  words  a  fee  SO  H.  fe.  fol.  95. 
fimple  paffeth  withbut  this  word  (fucceOTors),  albeit  it  be  in  cafe  of 

•  a  fole  corporation.     For  as  in  cafe  of  a  gift  in  frank  manage,  an  S8  E.  3.  4.  a. 
eftate  taile  paileth  to  the  dpnees  without  the  words  (of  tlie  heires  ^^  |^-  ^  A^- 
of  their  two  bodies)  aS  hath  beene  faid  in  the  Chapter  of  Fee  ta^le ;  \^  fi  7  9^* 
to  in  cafe  of  a  gift  in  frankalmoigne  (which  may  be  refembled.toa  is  E.  3.  Conu* 

-    divine  manage),  a  fee  fimple  paiTeth,  as  h^th  bin  faid,  thoiigh  it  be  ChhsS^.  33H. «« 
in  cafe  of  a  tole  Cbrpqration,  without  this  word,(fuccenbr6).     And  ^^''  'i7E,3.  51. 
befides,  grants  in  frankalmoigne  are  ancient  grants,  as-  hath  beene  y^'^^^  ^' 
faid,  and  therefore  fhall  be  lUlovved,  as  the  law  was  takea,  when  4.^10  Scaccario! 
fttch  grants  #?re  made;  1  he  prior  of 

Dttuftablc'S6«r« 

[95.  fli]  Sed.  134.       ' 

V 

•  ipNffie/me  te  manner  efi,  lou  lertrs  TN  the  fame  ihfetitier  it  is,  wh«r« 
'^  ou  tenements  fueront  grant  en  lands  or  tenements  were  granted 
ancient  temps  a  un  deane  et  chapter  et  ill  ancient  time  to  a  deaofe  ^aud  chap^ 
a  tourfucce/fors,  ou  a  ttnparfon  d*un  ter  a|id  to  llieir  fn^tefTorS,  or  to  a 
efglis  et  a  fesfuccefjorSf  ou  a  afcun  parfon  of  a  chttich'  and  bis  fuccef^ 
auter  home  -de  faint  efglii  et  a  fes  Ibrs,  or  to  any  other  man  of  holy 

fucceffprs,    en  JrafJcalmoigne,  fi  it   fchurch  and  to  his  fucceflburl,  ia 

.  airoi't  capacity  cfappreudertiels grants   frankalmoigof^j  if'  he  had  Qapaciti« 

ou  feoffments,  6^c.  to  take  fuch  grauDta  ot  £B«ffia«nlij 

•*  jgW  fntfme  U  mmner,  S^cJ^    Here  LUtktm^  WiHi;^  pftt  ah  ex- 

fimple  of  bodies  inoorpc^rate  jjiggr^ato^  maoy,  whereof  th4 

liead  is  only  capaUe,  cow  putteth  exaoples  both  of  bodioi  iacorpa- 

^5)  (See  Note  foi.J    .  .       .      ^  '     ' 

•  1'  a    . 
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rate  aggregate  of  many  (all  being  ta]>able)  and  of  fide  corporations 
of  fecular  perfons. 

*'  Draney"  Decanvs^  is  derived  of  the  Greek  word  hnm,  that  figni- 
fieth  Ten,  for  that  he  is  an  ecclefiafticall  fecular  govemour,  and  was 
anciently  over  ten  prebends,  or  canons  at  the  leaft  in  a  cathedral 
church,  and  is  head  of  his  chapter  (i). 

^.  Co.  7S.)  "  Chapter^  Cayiiuiumj  ejt  clericorum  congregaiio  Jkb  uno  decaao 

in  eccUfid  cafhedrali  (a)/'  And  chapters  be  twofold,  viz*  theancieat 
and  the  later.  And  the  later  be  alfo  of  two  forts.  Firft,  thofis 
which  were  tranflated  or  founded  by  king  Henry  the  eight,  in  pla«e 
of  abbots  and  covents,  or  priors  and  covents,  which  were  chapters 
whiles  they  ftood  ;  and  thefe  are  new  chapters  to  old  bi(hoprickes. 
Secondly,  where  the  bifhopricke  was  newly  founded  by  Henry  the 
eight  (as  Chefter^  Brljlaw,  &c.)  there  the  chapters  are  alfo  new  (3). 
There  is  a  great  diveriitie  betweene  the  commings  in  of  the  an- 
cient deanetf  and  of  the  new.  For  the  ancient  come  in,  in  much  like 
fort  as  bifhops  doe ;  for  they  are  chofen  by  the  chapter,  by  a  conge 
'  de  ^/Hery  as  bifhbps  be,  and  the  king  giving  his  royall  aflent  they  are 
confirmed  by  the  bifliop«  But  they  which  are  either  newly  tranf- 
lated or  fouiided,  are  donative,  and  by  the  king's  letters  patents  art 
•inilalled,  which  are  matters  necefiarie  to  be  knowne  (4). 

^  I^U  atoit  capaciiie  a  prender"  For  eccleiiafticall  perfons  have 
not  capacitie  to  take  in  fucceflion,  uniefie  they  be  bodies  politique  ; 
as  bifliops,  archdeacons,  deanes,  parfons,  vicars,  £cc.  or  lawfiilly 
incorporate  by  the  king's  le'tters  patents,  or  prefcription ;  as  deanes 
and  chapters,  colledges,  ^c.  But  a  colledge  of  religious  perfons, 
chauntry  priefts,  and  inch  like,  that  are  not  lawfully  incorporated, 
but  onely  conliil  in  vulgar  reputation,  have  no  capacity  to  taike  in 
fucceifion.  Therefore  Littleton  added  materially  (s'ti  ad  capacitie 
•  d  prender.) 

Se6l.  135. 


iels,  que  teigmnt  enfrankeaU     AND  they,  which  hold  in  frank- 
-^^  -oigne,  font  oblige  de  droit  de-    "^  almoirae,  are  bound  of  right 


•^^  moigne,  ,  ^  .  .  _ 

^arft  Dieu  de  fttire  orifons,  praiers,  before  God  to  make  orifons,  pi^y^^ 

•  mejf.  etautres  divine fervices,  pur  les  maffes,  and  other  divine  fervices, 
ahnes  de  lour  grantor  ou  feoffor^  et  for  the  foules  of  their  grantor  or 

•  pur  tesalmnde  lour  keiresqmux  font  feoffor,  and  for  the.  foules  of  their 
fnortesyet pur  le projperitie  et  bozivie  lieircs  which  arc  dead,  and  for  tbe 
tt  bonfahctedelourheiresquefonten  profperity  and  good  life  and  good 

•  vie.  it  pur  eeo  iis  ne  ferrojit  a  nul  neallhof  their  heires  which  are  alive. 
temps  njcunfiaItU  a  lout  feignior ;  And  therefore  theyftiall  doe  no  fealty 
pur  ceo  que  tiel  divine Jervice  eji  me-  to  their  lord  ;  becaufe  that  this  di- 
iieurpur  eux  deivant  iJieu,  ywe  afcttn  vine  lervice  is  better  tor  Uiem  before 

Jeafans  de  feaUie\  et  auxi  pur  ceo  God,  then  any  doing  of  fealty  ;  and 

mie   ceux  parolx  (frankealmoigne)  alfo  becaufe  that  thefe  words  (frank- 

mclude  le  fe^rUor  ^aver  afcun  terrein  almoigne)  (exclude  the  lord  to  haVe 

ou  any 


{ 


1)  [See  Note  ica.]  (3)  TSec  Note  104.] 

2)  [See  Note  103.]  (4^  [See  Note  105.] 
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ou  temporatt  Jercice,  mes  d^aver  any  earlhly  or  temporal  fervice,  but 
iantfoUfnent  divine  et  fpirituallfer^  to  have  onely  divine  and  fpirituall 
vice  d'e/ire fait  pur  luy,  S^c.  fervice  to  be  done  for  him,  &c, 

• 
TN  this  Sedion  there  appeareth  a  divifion  of  tenures,  that  is  to  fay, 
fome  be  rpiriluall,  and  fome  be  temporal!.  And  of  fpirituall 
fome  be  incertain,  as  tenures  in  frankalmoign ;  and  fome  be  certain, 
as  tenures  by  divine  fervice.  Again,  divine  fervice  certaine  is  two- 
fold ;  either  fpirituall,  as  prayers  to  God ;  or  temporall,  as  diftri- 
butioQ  of  almes  to  poore  people. 

•-     •  •  I  1       "  Oblige  de  droits    That  is,  they  are  conipeUable  by  the. 

L9^*  ^'J  ecclefiallicall  law  to  doe  it;  and  therefore  itisfaid  that  the v 
are  bound  of  right,  (for  want  of  remedy  and  want  of  right  is  all  one) 
and  the  common  law  (as  here  it  appeareth)  taketh  knowledge  of  thtt 
eccleliafiicall  law  in  that  behalfe. 

"  Defaire  orifons,  prayer  $,  meJvSy  et  outers  divine  ferviceeJ^ 
Since  Littleton  wrote,,  the  lyturgyc  or  booke  of  Common  Praicr 
and  of  celebrating  divine  fervice  is  altered.  This  alteration  notwith- 
itanding,  yet  the  tenure  in '  frankalmoigne  rcmaineth ;  and  fuch 
prayers  and  divine  fervice  (hall  l^e  fard  and  celebrated,  as  nov/  is. 
authorized  :  yea,  though  the  tenure  be  in  particular,  as  Littleton  [a]  [o]  Vide  Se6t. 
hereafter  faith,  viz.  d  ckaunter  un  meJJ'e^  SfC,  ou  d  chauntcr  un  placeho  1^7. 
et  dirige^  yet  if  the  teniint  faith  the  praiers  now  authorifed,  it  fulfil 
_  -ceth^  And  as  Littleton  [6]  hath  faid  before  in  the  cafe  of  focage,  the  [/>]  Vide  Se^ 
changing  of  one  kinde  of  temporall  fervices  into  other  (emporall  i^^* 
fervices  altereth  neither  the  name  nor  the  eifed  of  the  tenure ;  ib  the 
changing  of  fpirituall  fervices  into  other  fpirituall  fervices  altereth 
neither  tne  name  nor  effedt  of  the  tenure.     And  albeit  the  tenure  ia 
frankiEilmoigne  is  now  reduced  to  a  certaintie  contained  in  the  booke 
of  Comnion  Prayer,  yet  feeing  the  originall  tenure  was  in  frankal- 
moigne, and  the  change  is  bygenerall  cotifent  by  authority  of  par- 
liament, [c]  whereunto  every  man  is  party,  the  tenure  remaines   [c]  2E.  e.c,  t. 
as  it  was  before. 

"  Ne  ferront  afcunfealtie!*  IleTein  tenantjn  frankalmoigne  dif- 
fcreth  from  a  tenant  in  frankmariage  ;  for  tenant  in  frankniariage 
ihall  doe  fealty,  as  hatli  beenefaid  in  the  Chapter  of  Fee  Uiile,  but 
tenant  in  frankalmoigne  (hall  not  d^e  any,  or  any  other  thing,  but 
devc/ta  anifnarum  fajfragia, 

'*  Tiel  divine  fervice  eft  melicur  pur  eux**    And  it  is  alfo  faid  in 
6ur  bookes  ,[(/],  que  frankalmoigne  ejl  le  phis  kautefcnice;  and  [ft]  ^1^.6.6, 
this  was  confefled  by  the  heathen  poet :  13  E.  i.  tu. 

•^  Count  de 

•    Voucher  118* 


5&6E.6. 

cap.  1« 

1  i.[u.  6a.  2. 


fuit  ha!c  fapientia  quondam 


Publico  privatis  /ecerneref  facra  prof  ants. 

And  certaine  i),  is,  that  nunquam  rc$  kumantg  pro/per^  fucntdurU^ 
vhi  negliguntur  divime. 
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Sed.  156. 

jT'TJi  tielsf  ifve  teignont  lour  tenc*  A  ^^  >^  ^^^y»  which  hold  their 

^   ments  enjiupkalmcigne  ne  voir  tenements  in  frankalmoign,  will 

lont  <m  frilont  de  fairc  ticl  divine  not  or  failp  to  do  fuch  divineierviee 

fervice(come  ejjl  dU)  it  Jeignior  ne  (asifefaid)t|i«Iord  Qia\  noldillraine 

jtoit  tux  difirainerpur  cei  HonfeJliH,  them  for  not  doing  this,  Slc.  becuute 

4r('*  pur  ceo  que  ne/i  mis  en  ceitaina  it  is  Qot  put  in  certainty  what  fcr« 

aueux  fervicei  ilt  aoient  faire.     Ales  vices  tb^j  puglit  to  do«     But  tli€ 

te  Jeignior  de  ceo  poit  comphine  a  Iprd  may  cooipiaiqe  of  this  to  their 

f our  ordinal yauvifi tour,  hiypfeyant,  ordinary  or  vifiteur,  prayine;  him^ 

gue  il  voiioit  tnitter  punuhment  et  that  he  will  lay  foQie  puni(^ment 

correSionde  ceo.et  atayrfe  prciif'er  and  corre^iion  for  this,   and  alfo 

ip/f  tiel  negligence  ntfoit  pmis  avuut  provi\le  that  fuch  negligence  be  no 

jait^  8fc,     Et  i'ordinary  on  vijltour  more  done,  &c.    And  the  ordi^arie 

de  droit  ceo  doit  f aire,  ^c^  or  vifitor  of    right  ought  ta  doe 

this,  &c, 

•*    JEfcignior  pe poet  cux dijrnncr  pur  c\Jl  novfcafant^  S^c." 

**  Dijrti/te/'    The  word  diftrefTe  is  a  French  word.     In  r    r       'i 
Ijatine  it  is  c;Ailesd  dylridio,  five  angvfiia;  becaufe  tiie  cat-  L9^'  ^'4 
A  tell  diArained  are  put  into  a  Afciil,  wbich  we  call  d  powud. 

**  Pur  ceo  que  n^ejt  mile  en  certeiue  queux  fcrvice^  ils  dolent  faireP 
It  is  a  maxiiii  in  law,  that  no  diftrcHe  can  be  taken  for  uiiy  iervic^ 
M  S5Tf.  6.S7.  that  are  pot  put  into  c^^rtaintlc^  [e]  nor  can  be  reduced  to  any  cer-i 
Br.  tit.  Oflic.  4.  taiiity ;  for,  id  certum  cjly  quod  ctrtum  rcddi  pot^l ;  for  [^/]  oportet 
S^flLa  A  ow  ^*^  ^^'^^^  '^^^  dedvtatur  in  judicium :  and  upon  th^  avowry,  da- 
ISI.  '"^''^  mages  cannot  be  recovered  for  that  which  neither  hath  certainty, 
<Cro.  Chn.  383.  nor  can  he  reduced  to  any  ccrtaimy.  And  ye^  in  fome  cafes  there 
Cro.  Jam.  58.5.  may  b«  acertiiinty  in  uncertainty ;  ^s  a  man  may  hold  oi  his  lord  to 
rn'k^*'t^^  (hcere  all  the  iheepc  depaUuring  wiihm  the  lord's  nianor;  and  thia 
fol  230!*  Sc^W  ^^  ^'crtaiuc  enough,  albeit  the  lord  hath  fometinie  a  ^.reater  nuraberi^ 
(Poit.  1  W^r  '^^^  fpiTietime  a  Ie(Ter  number  tfiece;  and  yet  this  iu(  ertainty,  being 
TE.  3.  38.  '       relened  to  the  mannnr  which  is  certaine,  the  lord  may  diftrain  for 

this  iiucertajpty.    Etjtc  dtjin\d'dfvfi, 

(5.  Co..  73. ».)        "  Pod  complijintrJ*    That  is,  to  complainc  in  courfe  of'  juftice^ 

•ecor4iBg  to  ;he  ecci^d^fticall  l^w. 

Xri  IvrirroT,.'  **  A  h)ur  urfilnarir/  Ordin^rius;  and  (o  he-  is  rajled  [g]  in  tht 

tit.  ^  (*^t.  ecclf^fi; '.ftical  11 .  w ,  ryu/a  ^bet  urdinariumjurifdicuonem  injure  proprio^ 

f  "4*v5"'&x*  *  *''  nofuper  diputationttm  'I  he  n^me  we  have  anciently  tak^n  from 

FlVni,  i.b.  ?.  ^^®  Ciinonifts,  and  doe  <ipply  it  oncly  to  a  bifhop,  or  any  other  that 

eji.  .5ft.  fie. W.  ha^h  ordinary  jij.ldi^^bon  in  caiifcs  ecckfiaincall.    In  this  cafe  of . 

Jib.  6.  ca.  .1^  lAttletQii  It  IS  to  i;e  obferved,  that  the  law  doth  appoint  every  thing" 

^o'iv  i  *    19  ^  ^^  ^^^^  *'^  th«  fe,  iinU»  whofeoilice  it  properly  apper.taineth ;  aa<} 

If  i . «».  Vac  f<''^«''*"^"ch  as  it  I  elongeth  to  the  otfice  or  the  ordinary  ija  this  cafe  to 

8f2.Hr^r'^  14J.  fee  divine  fervicc  faid,  md  to  compeli  them  to  doe  it  by  ecclafiaili- 

jifii^vwd,  lit.  call  cenfnies,  therefore  complaint  is  to  be  made  ynto  him.     Here 

0(;  Coufiit.  cap.  and  m  the  next  Se<^tK>n  u  appeareih,  that  for  decidina  ot  controvep* 

CJiier.  liract.ljb.  ^  ^  * 

6.  ca.  2.  fM.  4Q0.  ^  401>  and  the  otbf  r  aulbors  sbovefa^.    (Foft.  344.   9.  Co,39.    2.  Inft.  398.) 

fiesi 
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*fit89  and  for  dUlribution  of  jufiice  within  this  realm,  there  be  twa 
diAiod  jurifdidions ;  the  one  ecclefiafticall,  hmited  to  certaine  fpi- 
rituall  and  particular  cafes  (of  the  one  whereof  our  author  here 
fpeaketh);  atid  the  court  wherein  thefe.caufes  are  handled,  is  called 
Jorum  ecclefiajiicum.  The  otherjurifdi^iim  is  fccular  and  general], 
for  that  it  is  guided  by  the  common  and  generall  law  of  the  realme, 
quct  perdnet  ad  coronarn  ef  dignitatem  regis,  et  ad  rcgnum  in  cauJU 
€i  placiti3  rerum  temporalium  injorofi'culari.  So  as  in  this  cafe  put 
by  our  author,  the  lord  hath  remedy  for  his  divine  fervice  (albeit 
they  iffue  out  of  temporall  lands)  vaforo  ccclejiafticoy  by  the  eccler 
iiailicall  law ;  otherwife  the  lord  fhould  be  without  remedy.  .  Yet  ^egjft.  Ori^ 
the  common  law,  to  the  intent  that  eccleliaAicall  perfons  might  the  .^^^* 
better  difcharge  their  duty  in  celebration  of  divine  fei'vice,  and  not 
ht  iiitangled  with  temporall  bufinefley.hath  provided,  that  if  any  of 
them  be  chofen  to  any  temporall  oificei  he  may  have  his  writ  dc 
clerico  injrafacros  or  dines  conjiituto  noji  eligendo  in  qfficiufn^  ^q, 
and  thereof  be  difcharged. 

"  Ou  vifiior.'*    That  is,  where  the  king  or  any  of  his  progenitors  27  e.  3. 94,  ^5. 
is  founder  of  the  houfe,  there  the  ordinary  regularly  thaU  not  vifit    Kegiift  40. 
them,  but  the  chancellour  of  England  is  appointed  by  law  to  be   F.  N.  B.  4«. 
vifitor  of  them ;  or  where  a  fpeciall  vifitor  is  appointed  upon  the  iyi^'^^jJ^Q 
Ibundatiouy  the  complaint  muft  be  made  to  that  vifitor,  ])r^.'  g^o 

21  ]^.  3.  60.      6  H.  7.  IS.      8.  Afl*.  29.      Brooke  tit.  Preniunire  t%> 

"  De  rfroiY  doit  ceofaire,"    De  droit,  of  right,  (that  is  to  fay)  he 
ought  to  doe  it  by  the  ecclefiadicall  law  in  the  right  of  his  office. 

And  here  is  implied  a  maxime  of  the  common  law,  that  where  .  (5.  Co.  66.  b. 
the  right  (as  our  author  here  fpeaketh)  is  fpirituall,  and  the  remedy  ^%Co.  43. 
thereof  onely  by  the  ccclefiafticall  law,  the  conufans  thereof  doth  ap>  ^^^**^*  ^'^•J 
pertaine  to  the  ecclefiafiicall  court.  "" 

[96:  b.]  Sed.  i  37. 

'/l/fES  Ji  tin  abbey  ou  priory  tientde  "O  UT  if  an  abbots  or  priory  holda. 
7^'*  feignior  per  certaine  divine       ■    of  his  lord  by  a  certaine  divine 
fervice,  en  certaine d'eJireJai\licome  fervice,  in  cercuiiie  to  be  done^asto  ' 
acAaunterunmeDechelrvn\enilved\e  finga  maffe  everie  Friday  in  the- 
en  lefemaine  pur  les  alme.%  ut  fupra,  weeke, .  for  ihe^  foales,  utjupra,  or . 
ou  chefcun  an  a  tieljour  a  c/iaunter  every  yeare  at  fuch  a  day  to  fing  a 
pteb^bo  et  dirige,  S)X.  ou  de  trover  un  placebo^  et  diri^i,  &c.  or  to  fihde  li 
chapleine  de  chanter  rneffe,  Sfc.  ou  de  chaplain  to  iiiig  a  maile^  &c.  or  to 
dijiributer  en  almoigne  at  cent povres  diihibuLe  in  aln^es  to  an  hundred 
homes  cent  deniers  a  tieljour;  entiel  poore  men  an  hundred   pence   afc 
cafe,  ft  tiel  divine  fervice  nefoitjayt^  fucU  a  da^' ;  in  this  cafe^  if  fiich  di-; 
lefeignior  poet  dijirepier,  Sfc*  pur  ceo  vine  fervice  be  not  done,  the  lord-. 
que  le  divine  J  ervice  eji  mife  errcer-'  may  diitreyne,  &c.  becaufe  the  di- 
^aiW^e/' /owr  ^ewwre,  queleahhCiOu  yine  fervice  is  put  in  certaine  by 
prior  demit /aire.    lit  en  tie/ cafe  fe  tloeir  tenure,  which   the  abbot -ot 
jfeignior  avera  fealtie,  S^'c.  come  il  prior  ought  to  doe,     And  in  ihis,^ 
femble.    Et  tiel  tenure  n^ejl  pajje  dit  cafe  the  lord  (hall  have  fealtie,  8cc, ; 
tenure  enfrankalmoigne,  eim  eft  dit  as  it  feemeth.      And  fuch  tenure 
tenure  per  divine  jervice.      Car  en  fliall   not   be  faid  to  be  tenure  iu' 
tenure  enfranka^moignenul  mentigm  frankealmpigiiie^  but  U c^lkd  tenure ' 

yi  '^  ^  by 


Lib*  H^   Cap.  6.        Of  Frankalmbigne.  Seft*  IS7* 

eji  ffiit  (Tafnm  manner  defervice'y  by  divine  fervice.  For  ir  tenure  iit 
car  nulpoei  tener  en  frankealmoigntj  frankealmoigne  no  mention  is  made 
ft  foit  exjyreffi  ajntn  manner  de  cer-  of  any  manner  of  fervioe;  for  none 
tainfervice  qua  il  doitfairct  4*c«  can  hold  in  frankealmoigne,  if  there 

hcexpreflcd  any  manner  of  certaine 
fei  vice  that  he  ought  to  doe>  &c* 

2E.9.27,S8.     "    pER  certaine  dkine  fercicc  d'efire  fait.ficome  a  chaunterun 

^(P^j  4*<^'  *>"  de  drjlrihuter  en  el/noigtu  ^c."     Here  be  the  two 

parts  above  mentioned,  of  divine  fervice ;  and  for  this  divine  fcrvice 

certaine,  the  lord  hath  his  rtniedy,  as  here  it  appeares  by  our  au- 

(5.  Co.  Tib.       thor,  inforofeculari :  for  here  it  appears,  that  if  the  lord  dift  reine  for 

I".  N.  B.209.L.)  not  doing  of  divine  fcrvice,  which  ut  certaine,  he  ftiall  upon  bis 

avowry  recover  dammages  at  the  conmion  law,  that  is,  in  the  king's 

temporal  court,  for  the  not  doing  of  it.     And  if  iHTue  be  taken  upon 

58  n.  6. 26, 27.  the  pe rformanrc  of  the  divine  fervice,  it  (hall  be  tried  by  a  jury  of 

twelve  men ;  becaufe  albeit  the  fervice  be  fpirituall,  yet  the  dam- 
mages are  temporall.  and  fo  is  the  feigniory  alfo. 
«  E.  6.  ca,  13.         And  here  is  implyed  another  niaxinie  of  the  law,  that  where  the 
verfu*  fincm.       common  or  ftatute  law  givelh  remedy  \n  forofecviariy  (whether  the 
11  H  V  *^c  8      ™'^^^^^  he  temporall  or  fpiriiuul)  the  conufans  of  that  caufe      ,.  Qq  jo.) 
1  El.ca.  2!         beloniiing  to  the  king's  temporsill  courts  onely ;  unleffe  the 
15  £1.  ca.  1.      jurifdiction  of  the  eccleliadicali  court  be  faved  or  allowed  by  the 

25  El.  ca.  1.       fame  fiatutc,  to  proceed  according  to  the  ecclefiailicall  lawes. 
lJtt.c.ll.fiil2,  ^ 

"  On  de  dijlributrr  en  almoigne  al  cent  potres  homes,*'     Here  note, 
that  the  almes  and  reliefe  of  poor  people,  being  a  worke  of  charity, 
is  accounted  in  law  divine  fervice ;  for  what  herein,  is  done  to  the    • 
poore  for  God's  fake,  is  done  to  God  himfelfe. 

^*  PoetdiJtreiner^S^c"    Here  (tVc.)  includeth  many  excel-  r  t 

lent  things,  us  when,  where,  and  what  may  be  diftreyned,  of  L97-  "'J 
all  which  there  is  a.tatle  given*  in  their  proper  places. 

**  En  tiel  cafe  Ufeignior  avernfealiie,  ^c»  ctme  femhUr    For,  as 

it  hath  beene  faid,  fealty  is  incident  to  .every  tenure,  faving  the  tenure 

in  frankalmoigne>  and  where  the  lord  may  diflreine,  there  is  fealty 

Brit  fo.  l^i.       due.  And  Brilton  calleth  this  tenure  (by  divine  fervice)  iiumofr^,and 

not  libera  eicemq^na.    And,  faith  he,  tenure  en  aumone  eft  terre  ou 
tenetncni  que  eft  done  a  aumone,  dounHifcuH/ervice  eft  retenue  al  feoffor. 

"  «5^/'    And  here  (ifc)  implyeth  diftrefle,  efcheat,  and  the 
like. 

•    '•  • 

55  H.  6,  fol.  0.        **  Et  tiel  tenure  rCeft  pas  dit  tenure  en  fran^almoigne,  eins  eft  dk 
Brit.  ca.  66.        tenure  per  diviheferc ice ^  ^c'*    And  therefore  our  old  bookes  di- 
vided fpirituall  fervice  into  free  almes  (v/hich  was  free  from  any  li- 
^2.  Infr.  460.)     mitation  of  certainty)  and  almes^  becaufe  the  tenants  were  bound  to 

13  E.  1,  Ciiunt    certaine  divine  fervices. 
(Je  Vouch.  118, 

"  S'ilfoit  eipreje  afcun  manner  de  certaine  fervice  J^ .  This  holdeth 

where  the  certainty  is  referved  upon  the  original  grant.     If  lands 

were  given  to  hold  in  liberd  eleemqfindy  reddendo  a  rent,  it  feemeth 

•  13  TT.  4.  tit.      the  reiiervation  of  the  rent  to  be  void,  •becaufe  it  is  repugnant  a^d 

MeiiK  74.  contrary  to  the  former  grant  in  liberd  eleemojind. 

90  £-  3  SO.  . 

,^  19^.  r*.      Avowrie  224.      52  £.  1.  Taiie  51.      26.  Aff.  66.      4  H.  6.  17.      Tria.  4  £.  S- 
1r.  N .  B.  252.  f.      15  £.  5.  Corody  4.      11.  AC  32.      60^  AOl  PL  6. 
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Plde  Trin.  4  E.  3.  and  F.  N,  B.  231.  f.  that  an  abbot  <Hr  prior 
that  hold  in  frdnkalmoigne  (hall  not  be  charged  with  a  cprody. 
Alfo  lands  holden  in  frankalmoigne  cannot  [/]  be  ancient  demefne,  tQ  32E.1. 
in  relpedl  of  charges  incident  thereunto.  Ant.  Dem.  39. 

"  Que  il  doit  faire,  SfC,"    Here  by  C^c,J  is  underftood  tern- 
'  7)orall  or  fpirituall  fei-vice  alfo,  which  he  ought  to  doe  corporally, 
or  render,  or  pay.  , 

Th^re  were  within  this  realme  of  Englfuide  one  hundred  and    . 
eighteene  monafleries,  founded  by  the  kings  of  EngUmde ;  whereof 
fuch  abbots  and  priors  as  were  founded  to  hold  of  the  king  per  ba- 
roniamj  and  were  called  to  the  parliament  by  writ,  were  lords  of  /p,  ^.  b.SSSj^ 
parliament,  and  had  places  and  voices  there.     *  And  of  them  there  •  p g,  exampie» 
were  twenty-feven  abbots  and  two  priors,  as  by  the  roUes  of  par-  Rot.  Pari.        * 
liament  appeares.    But  fmce  our  author  wrote,  all  thefe  (as  hath  5  H.  8.  & 
beehe  faid)  (i)  are  diiTolved.    King  Stephen  did  found  the  abbey  of  21H.8. 4cc 
Ftvcrfliam,  in  Kent,  ct  dedit  abbati  et  monachisy  et  fuccejbribus  fuis, 
manerium  de  Fever/ham  in  com.  KanCicty  Jlmul  cum  hundredOy  SfC, 
tcfienditm  per  baroniam,  SfC.  who  albeit  he  held  by  a  barony,  yet  be- 
caufe  he  was  never  (that  I  [m]  finde)  called  by  writ,  he  never  fate   [m]  Cane.  P«C 
in  parhament.  '  .      30  E.  1.  coram 

All  the  archbifhopsr  and  hiihops  of  Eu^^m/ have  beene  founded  '*^*|^f*^"^ 
by  the  kings  of  Engiand,  and  doe.  hold  of  the  king  by  barony  (as  ^*^"  »»  o  pie 
before  hatl)  beene  faid),  (2)  and  have  beene  all  called  by  writ  to  the  (Poft.  134. «. 
court  of  parliament,  and  are  lords  of  parliament.    As  (amongft  344.  a.) 
many)  take  one  notable  record :.  [0]  Mandatam  ejl  oiimikm  epifcopisy  [«]  Ex.  rot.  pat. 
tf?/i  coNventuri  Junt  apud  Gloucejlriam,  die  Sabbati  in  crajtin,  fan^ce  deanno  18.H.3* 
Kafharince,Jirmiter  inhibendo,  quhdjtcut  baronlas  fuas,  quas  de  rege  "* 
tenenty  difigimt^  nullo  modo  prcefumant  confilium  tenere  de  altquibus 
qua:  ad  coronnm  regis  pertinent^  vel  quce  perfonam  tegisy  'oelftatum 
fuum,  veijiatum  cotifiHi/ui  continguntyfcituri  procerto^qubdjifece'' 
rinij  rex  indefe  capiet  ad  baronias  fuas,    Tefie  rege  apud  Hereford^' 
23  N<ycemb»SfC.    And  the  biiboprickes  in  (f^a2e«  were  founded  by  l0H.4.fo.«.k. 
the  princes  of  Wales  ;  a«d  the  principality  of  IVahs  was  holden  of 
the  king  of  Engfandy  as  of  his  crowne ;  and  when  the  prince  of 
JVales  committed  treafon,  rebellion,  &cc,  the  prificipality  was  for- 
feited, and  the  ptitronages  of  the  biihops  annexed  to  the  crowne  of 
Englandy  fo  as  the  king  is  to  have  penfions  for  his  chaplaines,  and 
corodies  for  his  vadelets,  of  them,  as  of  bifhops  founds  by  him- 
felfe  (3)*    And  tide  iVIicfa*  10  H.  4.  Rot,  60.  IVallia  corum  rege, 
that  the  judgment  was  given  accordingly  againft  the  bi(hop  of  St. 
David's  in  WaleSy  per  jufiiciarios  de  tttroque  bancQ  et  alios  deperito 
confiiio  dondnx  regis.     And  the  bifhops  of  IVales  are  alfo  called  by 
writ  to  parliiunent,  and  s^rt  lords  of  parliament,  as  biihops  of  ^ 

JSngkmd  be.  • 

(i>  See  ante  94.  a.  .  (3)  [Sec  Note  106,3 

<|)  8ee  ante  70.  bt  and  note  1,  there. 
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Sed.  13«. 

TTE  My  fifoit  demandcy  fi  tenant     A  LSO,  if  it  l)e  demanded,  if  te- 
-*   en  frankmariage  ferra  fealtie  a   -^^  Dant  in  frankmariage  {ball  do 
le  donor  ou  a  Jea  heires  aevant  ie   fealty  to  the  donor  or  bisi  heires  be- 
guart  degree  paye,  l^x.  il  femble  que   fore  the  fourth  degree  be  paft,  &c. 
cy.     Car  il  n'^  pas  J'emble  quant  a   it  feemeth  that  be  (halL    For  he  i$ 
eel  entent  a  tenant  enjrankatmoigne ;   not  like  a«  to  thig  purpofe  to  tenant 
pur  ceo  que  tenant  enfrankalmoigne   in    frankalmoign ;    for    tenant    in 
Jerra  per  cauje  de  fan  tenure  divine  frankalmoign    by    reafon    of    hit 
fervice  purjonjeignior,  come  devant   tenure  (hall  do  divine  fer?ice  for  hia 
eji  dit;  et  ceo  il  ejl  charge  a  faire   lord,  as  is  faid  before;  and  this  he 
per  la  ley  del  famt  eglije,  et  pur  ceo   is  charged  to  do  by  the  law  of  holy 
if  eft  excufe  et  difcharge  de  fealtie:   church,  and  therefore  he  is  excnl^ 
9nes  tenant  enfrankemariage  ne ferra   and  discharged  of  fealty  t  bat  teq^ 
pur  fon  tenure  tiel  fervice ;  et  $il  ne   ant  in  frankmariage  ihaJl  not  do  for 
ferra  fealtie^  donque  il  ne  ferra  afoti   his  tenure  fuch  fervice ;  and  if  be 
fei^nior  afcun  numner  de  fervice^  ne  doth  not  fealty,  he  (hal  not  do  any 
fpiritualtne  temporal y  lequelferroit   manner   of   iervice    to   his    lord, 
inconvenient  et  encounter  reafon,  que   neither    fpiritual     nor    temporally 
home  ferra  tenant  d'eftate  Jtenherit^   which  would  be  inconvenient,  and 
ance  a  vn  auter,  et  encore  le  feignior   againft  reafon,  that  a  man  (h^l  be 
avera  nul  manner  de  fervice  de  luy.   tenant  of  an  eftale  of  inheritance 
(i)  Et  ijftnt  il  femble  que  il  ferra   to  anoiherj  and  yet  the  lord  fliall 
fealtie  a  fon  feignior  devant  le  quart   have  no  manner  of  fervice  of  him. 
degree  paffe.    Et  quant  il  ad  fait   And  fo  it  feemes  he  fliall  do  fealtie 
fealtif,  il  ad  fait  touts  fesfervices.         to  his  lord  before  the  fourth  degree 

«  bepafl:.    And  when  he  hath  Jope 
fealtie,  he  hath  done  all  his  liervicesu 
"I 

V.  Seft.  sr.        ^Tj^^ ^^ ^  J^^^^  inconvenient,  4-c."  An  argument  drawne  from 
l^'flllfl'  *"  inconvenience  is  forcible  in  law,  as  hath  beeneob-  r        -u  i 

440.478.665.     ^^^^^^  ^^^^^^  ^^  ^^jj  ^  often  hereafter.    NiAU  quod  ^  197-  ^" J 

40.  Aff.  27.         inconveniensy  eJi  licit  am.    And  the  law,  that  is  the  perfection  of 

r^fi)n,  cannot  fuffer  any  thing  that  is  inconvenient      ' 
|-ittlpt<m  fo.  50.      It  is  better,  faith  the  law,  to  fuffer  a  mifchief  that  is  pecoliar  t* 
io\?  «*  ?of     ®"®'  ^^^^  ^  inconvenience  that  may  prejudice  many*    See  more 
joHia.gS        of  this  after  in  this  Chapter.  . 

\         Note,  the  reafon  of  this  diverfitie  betweene  frankalmoigne  aa(i  ' 
(Ante  23.  a.;     frankmariage,  ftandeth  upon  a  maine  maxime  of  law,  that  there  is*  * 

no  land  that  is  not  holden  by  <ome  fervice  fpirituall  or  temp^rail ;  - 
and  therefore  the  donee  in  frankmariage  fhall  do  fedty,  for  other-' 
wife  he  fliould  doe  to  his  lord  no  fervice  at  all ;  And  yet  it  kfrank^'  ^ 
mariage,  becaufe  the  law  createth  theforvice  of  fealty  for  necelJity 
of  realon,  and  avoiding  of  an  ioconvenience.  But  tenant  in  frankal'* 
moij^oe  doth  fpirituall  and  divine  fervice,  which  is  within  the  (aid 
maxime,  and  therefore  the  law  will  no|*€ohcirl  birt^  to  do  any  tern-' 
porall  fervice.     See  the  next  Sedion.      *-  ' 

•^  Et  encounter  reafm!*   And  this  is  another  ftroag  argam^nt  in 
lav,  Ifihilqu^deJ  centra  rationemcj  licitum ;  for  reafon  i»  &e  life  of.  * 

il)  Cifmilfimhk^Uwdhl 
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the  law,  nay  the  common  law  itfelfe  i8  nothing  elfe  but  rcafon ; 
which  18  to  he  i»n(Je^  ftood  of  an  artificinU  perfeftion  of  resdbn,  |;ottei| 
by  long  ftady,  obiervation,  and  experience,  and  not  of  every  man's 
naCuraH  reak>n ;  for,  Nerno  nafcifur  artifex^  This  It^^all  reafon  ^Jt 
funm^a  ratio.  And  therefore  if  all  the  reafon  that  is  difperfed  inta 
fo  many  feyeri^fl  he  ids,  were  united  into  one,  y<»t  could  he  not  make 
fuch  a  law'  as  the  law  in  Engiandh;;  becaufe  by  many  fuccefliont 
of  ages  it  h^th  Ijeene  fined  and  refined  by  an  infinite  number  of 
grave  and  Vamed  men,,  and  by  long  experience  growne  to  fuch  a 
perie^Ion,  for  the  go4lTemmeat  of  .this  realme,  as  the  old  rule  may 
be  juftly  verified  of  it,  Neminem  oportet  ejle  fapientiorem  Ugihitsf 
no  man,  out  of  his  own  private  reafon,  ought  to  be  wlfer  than  th^ 
law^  which  is  th^  perfe&^on  of  reafoiu 

j[98,a.]  Secft.  139- 

7p  Tfi  vn  rthbe  tient  de  fonfeigmor  A  N  D  if  an  abbot  holdeth  of  hit 

•^^   er^frankalrimgney  et  Cabt>e  et  h  "^  lord  in  frankalmoign^  and  tlie 

catenijhiUh  lour  common  feah  ^Hen  abbot  and  coven  t  under  their  com- 

tnefm^  lek   tenemeffts  a  un  feculer  mpn  feale  alien  the /ame  tenements 

home  tfifee  jimpie^  en  ceocasiejecu-  \o  a  fecular  man  in  fee  iimplei  in, 

ief  home  ferra  fedltie  a  fe  Jei^nior;  thjs  cafe  the  fecufar  man  Ihall  doe 

pur  ceo  que  ii  nepoit  tefier  aejonfein  fealty  lo  the  lord ;  becaufe  he  can- 

Jrnior  enfrankalmoigfic.     Car  Ji  le  not  hold  of  his  lord  in   frankaJ* 

eignior  ne  doit  aver  de  hty  Jealtie,  moigne.     for  if  the  lord  (hou)d  not 

dofique  a  avera  ntd  manner  de  fer-  havefealtieofhim,  hefhouldhaveno 

vice,  qujf  jerroii  inconvenient ,  qu  il  manner  of  fervice^  which  Oiould.  be 

e/i  jeignior,  et  le  tenement  ejl  tenus  inconvenient^  where  he  is  lord.  an4 

ae  hiy-  the  tenements  be  holden  of  him. 

nr  HIS  caf(>  is  worthy  of  great  ohfervation ;  for  heraby  it  ap- 
peareth,  that  albeit  the  alienors  held  not  by  fealty  nor  any 
other  terrene  fervice,  but  onely  by  fpirituall  fervices,  and  thofe  in- 
certasQ^i  yet  the  alienee  (hall  hold  by  the  certaine  fervice  of  fealty, 
(and  of  this  opinion  is  Littleton,  agreeable  with   nur  bookas  in  21 X.  S.CdTaTit 
|brm^r  authorities)  for  the  law  create th  a  new  teraporali  fervice  s^S.  33  H.  6.  671 
putojf  tlie  land  to  be  done  by  th^  alienee,  wherewith  the  abbot  was  o^Q^i^iJ^' 
not  formerly  charged,  for  the  avoyding  of  an  inconvenience,  viz.  Ainh.  Lowe's 
that  the  feoffee  fhould  do  no  manner  of  fervice,  and  confequently  that  cafe. 
i)ie  land  (hould  be  holden  of  no  man.    Wherein  it  is  to  be  remem-  (^  ^"^  ^^ 
Iwred.  that  (a$  hath  bin  jfaid  before)  all  the  lands  and  tenements  in  ^'  ^'  ^'  ^'^  ^  . 
J^gland^  in  the  hands  of  any  fubjiedt,  are  faolc|en  of  fome  lord  or 
other,  an4  that  every  tenant  muft  do  fome  kinde  of  fervice ;  and 
.  that  all  lands  and  teperaents  are  holden  either  mediately  or  immc-r  ^^\  ^'  *'^^* 
diatej^  of  tN  ^infe>  fpr  originally  £^1  lands  and  tenements  were  de-        '^ 
rived  frpm4>be  crown.     And  it  is  to  be  obferved,  that  whe^  the  la^  g  q^  ^^  -^^ 
crpateth  any  new  tenureii  it  is  the  lowed,  (viz.  tenure  in  focage)  and  Anth.  Lowe'n 
with  the  )ea(l  fervi^^th^tcaii  be  done,  and  neereiH  to  the  freedom^  £a(e. 
pf  thfi  former  lervice:  as  in  this  cafe  a  tenure  in  focage  by  fealty 
only  i9  created  by  the  law,  which  is  the  lowed  and  leait  fervice  the 
jaw  can  create,  becaufe  feahy  is  incident  to  every  tenure  except . 
tet^r^  in  fnoikalpioii^oe ;  for  if  it  (boutd  create  any  other  fervice, 
|t  fljiuft  create  fta^ty  aUb'^    And  the  law,  accpniing  ^p  equity  and 

jufticcj 


Libw  S.  Capi  6.       Of  Frahkalmoigne.     .        ScdJ;;  l+o. 

jufHce,  giveth  this  fealty  to  the  lord,  of  whom  the  land  was  hfforc 

bolden  in  frankalmoigne.    And  laAly,  the  law  fo  abhorreth  an  in- 

4*.  Air.  PI.  6.      convenience,  as  that  it  create th  out  of  the  land  a  new  fervice  for 

Briuon,  164.  b.  avoyding  thereof.     It  appeareth  by  our  bookes,  that  a  feigniory  in 

frankalmoigne  may  be  granted  over,  and  confequently  the  tenant 
'fliall  hold  of  the  grantee  by  fealty  only ;  and  therefore  ^rittrni  faid 
well,  that  no  fervice  could  be  demanded  of  a  tenant  in  frankal* 
moigne,  tant  come  les  Urres  reiname  en  les  maines  Us  feqfees. 

Sed.  140. 

/TEM,fihomegrauntaaceljour  A  LSO,  if  a  man  grant  at  this 

a'  un  abbe,  ou  a  un  prior ^  ierres  -^^  day  to  an  abbots  or  to  a. prior, 

ou  tenements  enjreinkalmoigne,  ceux  lands  or  tenements  in  frankalmoigne, 

parolx  (frankalmoigne)  font  voidest  ,thefe    words    (frankalmoign)    are 

pur  ceoqneilejl  ordeine  per  le  fia-  voide;  for  it  is   ordained  -  by  the 

tide  que  eft  appcUe  quia  emptores  .  ftatute  which  is  called  quiaentptores 

ten  arum    (quel    ejlatute  fuit   fait  ^rrmrM/zi,  (which  was  made  aw^o  1 8 

anno  18  Eel.  i,)  que  nul poit  alietier  E.  1.)  that  none  may  alien  nor 

ne  graunter  terres  oU  tetuments  en  grant  iands  or  tenements  in  fee 

fee  fimple  a   tener  de   Ivy  mefnie.  fimple  toholdof  himfelfe.  So  that  if 

Iffint  fi  home  feifie  de'  certaine  tene-  a  rhan  feifed  of  certaine  tenements, 

mentSy  queux  tl  tient  defonfeipiior  which  he  holdeth  of  his  lord  by 

per  fervice  de  chivaler,  et  a  ^ijour  knights  fervice,  and  at  this  day  he, 

i/,  ^c.  granta  per  licence  mefmesles  &c.  granteth  by  licence  the  fame 

*  tenements  a  un  abbe,  i^c.  en  frankeaU  tenements   to    an    abbot,  &c.  in 

moigne,  Fabb'e  tiendra  immediatment  frankalmoigne,  the  abbot  fhall  hold 

nicjnies  les  tenements  per  fervice  de  immediately     the    tenements    by 

chxvaler  de  mefme  lefeignior  de  que  knights  fervice   of  the  fame  lord 

fongrauntor  tertoit,  et  ne  tiendra  my  of  whom  his  grantor  held,  and  (hall 

de  fin  grantor  en  frankalmoizney  per  not  hold  of  his  grantor  in  frankaU 

caufe  de  mefine  le  Jiatute.     Iffint  que  moigne,    by  reafon   of  the    fame 

nut  pott  tener  en  frankalmoigne,  fi  ftatute.     So  that^one  cdn  hold  in 

non  q^iefoit  per  title  de  prefcnption,  frankalmoigne,  unlefle  it  be  by  title 

ou  per  Jorce  de  graunt  fait  a  afciin  of  prefcription,  or  by  force  of  agrant 

de  fes  predecefjors  devant  que  mefme  made  to  any  of  his  predeceuours 

le  ftatute  fuit  fait.  Mes  le  roy  poit  before  the  fjutie  ftatute  was  made. 

doner    terres    ou  tenements  en  fee  But  the  king  may  give  lands  or  tene» 

fimple  a  tener  en  frankalmoigne,  ou  ments  infee  fimple  to  hold  in  frank* 

per  auters  fervicesy  car  it  ejlhors  de  almoigne,  or  by  oiher  lervices ;  for 

cas  del  ejlatute,  he  is  out  of  the  cafe  of  that  ftatute. 

"  QRDEINE  per  k  rjlatuur  Here  it  appeareth  by  the  author 

rity  of  Littleton,  that  this  is  a  ftatute,  and  yet  the  king 

alone  fpeaketh,  viij.    Doniinus  rex  in  parliamcnto  fuo^  ^c,  ad  i«- 

Jiantiam  maguaturn  regnifui  concefit,  proxidit  etjatuit.  But  r    o   1  T 

Vid.  ft.  Co. tie     becuufie  it  is  Uomimts  rex  in  parllamentOy  4'C.  conceffit,   it  is  L9^'  "'i 

rniicc's  cafe,      ^s  much  in  this  cafe  (being  an  ancient  ftatute)  as  dominus  rex  ou- 

thoritate  parliament i  concejit.  Secondly,  it  is,  (amongft  other  a(ils 
of  parliament)'  entted  into  the  parliament  roll,  and  therefore  ftiall 
be  intended  to  be  ordayned  by  the  king,  by  the  confent  of  the  lords 
and  commons  in  that  parliament  aflembled.  Thirdly,  it  is  a  generajil 

law» 
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law,  whereef  ike  judges  may  take  knowledge,  and  therefore  it  is 
to  be  determined  by  them,  whether  it  be  a  ilatute  or  no  (i).  Now 
for  the  divers  formes  of  a£b  of  pstrliament,  you  may  read  them  an 
the  Prince's  csSeyvbi  Jiqfra. 

**  Ap^l  quia  emptores  terrwrum.*'    This  ftatute  is  called  fo,  be-  (Poft<  I45i 
caufe  the  ftatute  .beginneth  with  thefe  words,  Quia  emptores  terra*  ^'  ^^  ^^•) 
rum, 

"  Nul.poet  aHener^  Src,  ierre^ in/eejimple  a iener  de  luy  mefine!* 
This  is  juMy  inferred  upon  the  ftatute  ;  but  the  letter  of  the  Aatuta 
is;  ih^Xfeoffatus  teneat  terram  illam  de  capitali  domino^  SfC.  So  as  by 
the  authority  of  Littleton^  he  that  citeth  a  ilatute,  is  not  ,bound  to 
recite  the  very  words  thereof,  fo  long  as  he  njifleth  not  of  the  fub- 
flance  and  neceifary  coniequence  thereupon ;  and  yet  the  fafer  way  - 
is  tq  vouch  the  words  of  a  law,  as  they  be.  * 

"  Granta.per  licence  mefme  le  tenements^  ^c."    Here  Littleton  l3E.S.tit. 
fpeaketh  of  a  licence,  or  a  difpenfation  within  the  faid  ftatute  of  J^u*^!^* 
quia  emptores  terrarum  (and  mentioneth  no  other  ftatute)  which  may  p.  -^[-q]  gn.  r 
be  done  by  the  king  and  all  the  lords  imme jliate  and  mediate ;  fdr  ' 

it  is  a  rule  in  law,  alienutio  licet  prokibeatur^  copfcnfu  tamen  omnium^ 
r-  -1  in  quorumj'avorem  prohihita  ejl,  pptejlJicHy  and  quilibet  potejl 

199'  ^'J  renunciare  Juri  pro  fe  introduho  :  and  the  licence  of. lords 
immediate  and  mediate  in  this  cafe  ih^l  enure  to  two  intents,  viz. 
to  a  difpenfation  both  of  the  ftatute  of  quia  anptores  terramm^  and  44.  Aff.  PL  19. 
of  the  ftatutes  of  mortmaine,  as  Littleton  here  iroplyeth,  faecaufe  ^,^"  **  b- n. 
their  deedes  (hall  be  taken  moftftronglyagainftthemfelves( J ).  But  it  ^3  Cre^^L's  . 
is  a  fafe  and  goqd  policy  in  the  king's  licence  to  have  a  nm.obfiant'e  cafe.    Vide  lu. 
alfo  of  the  ftatutes  of  morUnaine,  and  not  only  a  non  obftante  of  the  Co.  t5»  ^6,  3u 
ftatute  of  quia  emptons  terrantm.     But  it  appeareth  by  Littleton  ^  ito.  Vido 
(which  is  a  fee  ret  of  law)  that  there  needeth  not  any  non  ohjiante  /f^^^g 
by  the  king  of  the  ftatutes  of  mortmaine,  for  the  king  (hall  not  be  t-.Co?  14.) 
intended  to  be  mifconufant  of  the  law ;  ai)d  when  he.  iicenfeth  ex-  , 

"preftely  to  alien  to  an  abbot,  &c.  which  is  in  mortiuaitie,  he  needs 
not  make  any  non  obftantc  of  the  ftatute  of  mortmaine,  for  it  is  ap- 
parent to  be  granted  in  mortmaine,  and  the  king  is  the  head  of  the 
law,  and  therefore  prcefumitur  rex  liabcre  oimiia  jura  infcrinio  pec- 
toris fui,  for  the  maintenance  of  his  grant  to  be  good  according  U\ 
the  law,  for  which  caufe  of  purpofe  Littleton  maketh  no  mention  of 
any  licence  in  mortmaine.  DiJ-penfatio  cjl  mali prohibit i  provide  re- 
laxatio,  utilitatefeu  nccejfitate  penfatd. 

**  Uabhe  tiendra,  SfC,  pcrfervieechialer,"   For  although  by  the  (AnttfO.t.} 

death  of  the  abbot  there  is  neither  ward,  manage,  nor  relief  due,  yet  ^'  ^'*  ^^  •^ 

he  holdeth  by  knights  fervice,  albeit  the  lord  cannot  haVe  the  fr'nit  ^^^^^'  ^^^' 

of  it ;  and  if  the  abbot,  with  the  confent  of  .the  covent;  alien  the  g  R.VRMief  14: 

land  over  to  a  man  and  his  heires,  there .  is  the  ward,  mariagOt  and  t$  H.  4.  d<  n.  ,. 

reliefe  revived.   'But  by  prefcrjption  (as  it, hath  been  4id^tbe  fue-  (Auu  84.  *.) 

ceftbr  of  an  abbot  may  pay  reliefe.    An  abbot  or  prior,  &c.  that  Xl^Sj'*^^** 
holdeth  lands  by  knights  fervice,  albeit  he  ought  not  in  refped  of  his 


profefTion  to  ferve  in  vvarre  in  proper  perfon,  yet  muft  he  find  a  fuf- 

...  [99.  a.] .  /  *•  •  ♦•« 

(1)  [See  Note  107.]  (0  [Sec  Note  iq8.] 


•3  I  •  i. 


t*  :    *^ 


lib.  S.  Cap.  6.    Of  FraokallDoigne.  SedL  i4i^ 

liciant  mail,  eon\(eiiieiit1y  aitM^d  fdr  tbe  ^wtm,  to  fupply  his.  piact. 
iVnd  if  be  can  find  none,  then  niBft  de  pay  efcaage»  (ka  tor  his  pro- 
feffion  doth  not  piiTil^Uge  him,  but  that  the  kiDgls  fervice  in  b^ 
i¥arre  muft  be  done,  that  belongeth  to  his  tenare. 

Nota^  (reader)  fince  Litthton  wrote,  a  xpAh  might  either  in  his 
\m\  1  &  S 1%.  Itfe-time,  or  by  hislaft  will  in  writtBg,  [m]  give  lands,  tenenMOts,  &c. 
«c  Mv.  c.  8.  to  any  fptritHall  body  politick  or  cCyrporatei  to  be  holdetf  of  bimfelfe 
Mich. 8&9  JQ  frankalmoigne,  or  by  divine  fervite,  as  by  the  ftaiute  of  i  and 
Bit  Djet  fol.     ^  p^^Y.  Sf  Maria  (which  indured  fdr  twenty  years)  appeareth ; . 

which  ftatute,  fmce  that  time,  hath  beene  favourably  and  benigneiy 
expounded. 

12  £.  4. 4b  **  Ijint  que  nvl  poet  tmer  en  ftanhalm<jigney  finon  que  fait  per  - 

title  de  prejcriptiotiy  ^.'*  It  is  to  be  undert)o<>d,  that  a  man  feifed  of 
^  H.  8.  8  E.  2.  lands  may  at  this  day  give  the  fame  to  a  bifl)Op,  pari  on,  &c.  and 
Aroyvrie  185.      their  fuccellbrs  in  frankaliucgne,  by  the  comeut  of  the  king,  and 

the  lords  mediate  and  iinni<^diate,.  of  whom  the  land  is  hblden;  for 
the  rule  is,  quilihet  pofejt  rennnciare  juri  profe  lutrodu^fo. 

Sb  if  an  eccleriafticall  perfon  hold  lands  by  fealty  and  certaine  .. 
[n]  4  £.  5.  n.    rent,  the  lord  at  this  day  may  cohiinne  [a]  his  eftatfe,  to  hold  to 
*^  «  ^*  i«'        ^^  *^^  ^'*  fucceflbrs  in  f rankalmoigne ;  for  thfe  former  lervices  be 
juttc^  ^nfir*  ^^i>>^  ci>^^  nothing  is  refer  ved  but  that  he  holds  of  him,  and  fo  he 
mMJLlsi  did  before. 

» 

"  Mes  le  r*y  poet^  SfC,  ear  il  tjt  hoH  de  cafe  deifiatute^ . . 
It.  Co.  6^.  ^  It  is  clecre  that  the  king  is  out  of  the  caie  of  thr  flatnte :  for  the 

Magdalen  Col-   ftatute  is,  qxihd  feoffatm  tentat  terram  iUaw,  Src.  -Jt  cdpttali  domM 
ledge  cife.        feodi,  SfC,  and  this  cannot  be  intended  ol  the  kitigj  who  is  fuperior 

to  all,  and  inferiour  to  none,  but  where  the  kint^  ib  In  -.i.d  by  aas  of 
parliament  and  where  not.  '  Vide  ii.  Co.  66.  MGi^dalen'Coliedgi 
cafe. 

Sed.  141. 

jp T notOf  que nul poit  tenet  terrei  \^^  '^^^^^y  ^^^^^  ^one  Tfiny  bold 

•"  ou  tenements  en  frankalmoigne,  -*^  lands  or  tenements  in  fraokal* 

Jorjprife  del  gratitor,  ou  dejes  heires.  moigne,  but  0\  the  granntor,  or  of 

Et  pur  ceo  il  eft  dit,  queji  foit  fei^  bis  heires.    A  id  therefore  it  is  liiid, 

gmormefne  et  tenant,  et  le  tenant  eft  that  if  there  bv^  lord  ineine  ahd  te- 

tin  abbe,  que  tient  de.  fon  mefiie  en  nant,  and  .the  tenant  i!»  an  abbot, 

frankalmaigiie,  fo  le  mefne  devjf  fans  which    holdeth   of  his    mefne   hi 

heirey  ionque  le  mefnaltie  devtendra  IraDkalmoigire,  if  the   mefne   die 

par  efcheate  al  dit  Jeignior  para^  without  heire,  the  niiioaltie  flmH 

mcuntf  et  tabbe  adanque  tient  at  Iw/  ccNiie  by  cfpheate  to  (he  f aid  lord 

immediate  per fealtie  tantum,  et/erra  paramoot,  and  the  abbot  (hall  then 

a  hy  fealty;  pur  ceo  quei  U  fie  putt  nold  ifnmediately  of  him  by- -fealty 

tenerdehiy  enfraifktilmoigneylfc^  oiVy,  and  flialt  do  to  him  ft^aHy; 

■    ■    ^ :  bcnaufe  he  cannot  hold  of  him  in 

fran  kahiK  igi),  &c. 

«4£.  8.  tfe       '«  p OTIS PRTSS  del  grantor,  ou  de  fes  Aeir^/ 

14B^'s*di  '^^  tenure  m  irankalmoigne  is  an  incident  to  the  inbe^- 

Pliitiiini  yr.jW   ^^^  bleod^of  the  grantor,  and  cannot  be  transferred  nor  forfeited 


lib.  i.    '  Of  Frankalmoigfie.  Sed.  142. 

ta  wgr  ottrtr,  no  man  thsfiH  »  ftunderihip  of  a  houfe  of  religioDi  ^^  « 
(irtiidi  is  iaUnded  to  be  io  firankalmoigne,  or  boaiage  anceflreX  ^r  (^^  ^ 


to  tlie  tenant  in  frankalmoigne^  and  then  the  tenure  it  extind,  and  1^  f;  ^  ^' 

be  (hall  hold  of  the  lord  paramoant  by  fealty,  as  in  Ui«  cafe  of  99. 11^.^5^, 

lAttUtonf  Sea,  139.  14'H.  4.  5. 

10  H.  7.  11.  S8.  AC  33.  18  B.  d.  IS,  ft  E.  3. 18.  Corodj  Broke  5.  ff  H.  6.  50. 
4  E.  S.  Avpwrv  fOl,  20S.  19  £.  3.  ibid.  1ft.  11  £.  3.  ibid.  100.  30  it  6. 7.  33  H.  8. 
Pyer  51.    S".  N.  B.  16.    F.  N.  B.  til.  c.    15  £.  3.  Confirm.  8. 

f 

I  , 

**  Ou  de./es  harei.^    Here  (or)  hath  the  fenfc  of  (and) ;  for  a 
man  cannot  at  this  day  grant  lands  in  taile  and  referve  a  rent  to  his  yjde  15  £.  4. 
heires,  and  exclude  the  grantor  himfelfe ;  fbr  the  heire  cannot  take  (t.  Ro.Abr.447. 
any  thiQg  in  the  life  of  the  anceilor,  neither  can  the  heire  take  any  contra.-*Hob. 
thing  by  defceot,  when  the  anceftor  himfelfe  is  fecluded.     But  if  a  ifS*?^^'^*'* 
man  Ifad  granted  lands  at  the  common  law  to  hold  of  his  heires,        '    ^ 
tl^cfe  words  (to  hold  of  his  j|ieire6)  are  void,  and  he  Ihall  hold  of  the  S3  E.  3.  tit, 

'  grantor  .'as  be  held  over,  which  he  ihould  have  done^  if  he  had  made  Annuxtx^  5t. 

.  no  refervation  at  alL  ^-  Affrl.  fi,  U^ 

'  And  albeit  UttleUm  faith,  that  no  man  can  hold  lands  in  frankaU 
moi^n  bat  of  the  grantor,  or  his  heires,  yet  might  an  abbot  by  aflent 
of  his  covcnt,  or  a  bifhop  with  aifent  of  his  chapter,  and  fuch  like, 

*  by  liceiife  as  is  aforefaid,  have  given  lands  in  frankalmoigne,  to 
hold  of  tbetn  and  thdr  fucceifors;  and  as  Littleton  himfelfe  agreeth, 
the  king  may  give  land  in  frankalmoigne,  in  which  cafe  the  land 
fhall  be  hblden  of  him,  his  heires  and  (uccefibrs. 

**  Et  pur  ceo  ejt  ditj  Jt/oit  feignior  mefne  et  tenant y  et  le  tenant 
tft  vm  abbe^  Sfc^  By  this  it  appeareth,  that  if  the  feigniory  be  trans- 
ferred hy  a&'m  law  to  a  ft  ranger,  and  thereby  the  privity  is  altered, 
that  the  tenure  in  frankalmoigne  is  changed  to  a  tenure  in  focage 
by  feal^,  as  well  as  it  appeareth  before  when  the  feigniory  or  te« 
nancy  is  granted  to  smother;  and  the  law  in  this  cafe  alfa  createth 
a  new  feal^,  "v^herewitn  the  land  was  not  charged  before. 


it 


Donques  k  mejhaltie  deciendru  per  e/cheat  at  dit  feignior  para-  ^  g  4  4^ 

nont,"    This  new  tenure,  created  by  law,  fhall  upon  the  efcheate  (%,  Ro.  Abr. 

drownf  the  feigniory;  for  alwaies  the  ftighiory  neerer  to  the  land  501.  5i3.)    ' 

drownes  the  feigniory  that  is  more  remote  off;  and  yet  the  lord  in  7E..4.  is.  «. 
this  cafe,  to  whom  the  mefnaltie  is  efcheated,  (hall  hold  by  the  fume 
fcrvices  that  he  held  hefore^e  efcheat. 


Sea.  142. 

JP  T  nota,  gue  lou  tiel  home  de  re-  AND  note,  jliat  wfiere  fi;ch  maa 

~  UgioH  Heni  fe$  ipnemtits  iefon  -^^^  of  religion  holds  his  tenements 

fdgnior  enfraukainicign,fonfe^tor  of  bis  lord   in .  fmnkalmoigne,  his 

eji  tenusper  In  Ujf  de  iuy^uquitter  de  lard  is  bound  by  the  law  to  acquite 

chefcvtn  manner  defemce  que  afcun  him  of '>^*ei<y  -maoner  of  iervjca 

feignior paramont  de  luyvoet  aver  ou  which  any  lord  pammont  will  have 

SematMr  de  mdme$  lisi  tenements;  et  or  tfemtod  of^  lum  ^o^  the/JTaoie 

(it  '  '^tciiemeiifi ; 


i 


•  2.  Cap.  6.    Of  Frankalmoigne.  Sedu  l4s/ 

jU  ne luijft ae^uitn paSf  mesfftffra  tuy   tenements ;  and  if  lie  doth  not  ttc-^ 
d^efire  m/iraine,  ^c.  donqtie  il  avera    ouite  him,  but  faffereth  him  to  be* 
enversfonfdgnior  un  brief e  Ae  mefne,    diih  ey  ned,  &c.  he  (hall  have  agaiuft , 
et  rtcwtra  tnvers  luyfes  damages  et    his  lord  a  writ  of  mefne,  and  fliali 
fe$  cqfia  de  fan/uU,  Sfc.  recover  againil  him  bis  damages 

and  cofls  of  fuil,  Slc. 

**  TJTOME  de  religwn."    And  yet  this  cafe  extendcth  to  all 
i^cclefiaAicall  perfons  that  hold  In  frank almoigne,  be  they  fe- 

cular  or  regular ;  for  the.  mefnc  ought  to  acquile  all  of  them ;  for 
W 'll-f^*™-  they  be  bound  [a]  to  make  praiers  lor  their  founder,  and  bis.heires  ;' 
dostoD'scafe^  and  in  conAderalion  of  tbofe  prayers,  the  founder,  fee.  is  bound  to 
S3  H.  6,6,  P&y  to  the  chiefe  lord  all  rents  und  (ervices  iiruing  out  of  that  laod, 
39  H.  6. 19.  as  it  appeareth  by  that  which  foUo^yeth..  * 
14R3w 

Aleixie  7.  «  pe  luy  acquitcr,*'    Acquitcr  is  compounded  of  ad,  and  r .  -^^      -» 

rfcl  Fl      rb  «  ^*  ^^  verbc  quietare,  and  tignifietli  in  law  [b]  to  difc barge,  t  *  ^^"  "-i 

*^f43*^B^ijQ„^'  or  kcepe  in  quiet,  and  to  fee  that  the  tenant  be- fafely  kept  from  any 

fol.  68. 59.  entries,  or  other  moleftation  for  any  minner  of  fervice  ifliiing  out 

Vide  beremAer  of  the  land  to  any  lord  that  is  above  the  mcfne.     [r]  And  hereof 

K  •*  f*d^^f'"  <^omrocth  [d]  acquitall,  and  quietus  ejty  (that  is)  tliat  he  is  difcharg- 

M  Vide  ScfiT  *^»  *"^  ^*  ^^  '®  difchargcd  of  a  felony,  &c.  bv  judgement,  is  fawl 

14f.  540.  to  be  acquitted  of  the  felony,  acquit  tat  us  dc/clonid ;  and.  if  he  be 

fi]  8  E.  f.  drawne  in  queftion  againe,  he  may  plead  [e]  autcrjmts  acauiic.  And 

Corone  4«4.  therefore  if  fuch  a  tenant,  as  LitlUton  here  fpeaketh  of,  oe  diftrain- 

^  ^'-  *•  *^'p.  ed  by  any  lord  paramount,  the  niefne  (to  keep  the  tenant  quiet) 

CoroDc'joi.  '"^y  P"^  ^*^  beafts  in  the  pownd,  inflcad  of  the  beafts  of  the  tenant. 
M  4  E.  3.  33.        17  E.  3. 44.        7  H.  4.  18.         34 II.  6.  47.         13  E.  4.  6.         F.  N.  B.  1 36. 

9.  Co.  110,  111.  in  Treibiun*s  cnfe. 

3  E.  3. 14^77.  There  be  thrte  kinds  of  acquitals.  i.  An  acquitalL  by  deed. 
6^  3. 11.  a.  An  acquiiall  by  preicription.     3  An  acquitall  by  tenure :  end  by 

4  R  €.  28.  tenure  foure  manner  of  waves.  1 .  By  owelty  of  fer vices,  for  fervice 
11  H  4  5«  acquits  fervice.  a.  Tenure  in  frankalmoigne,  whereof  LittUton,  beie 
l«  H.  4.  9.  fpeaketh.  3.  Tenure  in  fnaikniariage.  4.  Tenure  by  reafon  of 
14  H.  4. 17.  dower. 

F.N.B.l36.b.b. 

39H.  6.  30.    33  H.  6.7.     F.N.B.  135.  m.    4  £.  4.  35.     It  If.  4. 9.    28  £.3.  95.        • 

17  l!«.  9w  o9. 

f/]  39 H.  6.  "  J)t  chefcun  manner  de  fervice,**  [f]  And  yet  npt  of  fervicea 

F  W  n  ^i^  ^^'  ^^^y^  ^  homage,  fealty,  rentworkes,  and  other  fcrvicea,  but  alfo 

17  E.  2.  Mcfne.  ^^  improvement  of  fepvices ;  as  if  he  be  diftreyned  for  rcliefe,«  aide 

5  £.3. 49.  pur  Jilt  marier,  aide  pur  /aire  Jit  z  chivalery  SfC,  Alfo  for  fuite  fer- 
*Bni^n,  lib.  2.  vice  to  a  hundred,  [g]  But  for  fuit  reall  in  rcfpeft' of  refianc© 
?*i  ^p  <  witliin  any  hundred,  leet,  or  tume,  the  mefne  rtiall  make  no  ac- 
r  ri        t*^  quitall,  for  that  is  in  refped  of  his  perfon  und  refianey. 

the  Begifter  fol.  and  F.  N.  B.  fol.  135.  Mirror,  cap.  2.  fc6t  13.  Bracton,  Lb.  2.  fol.  84. 
Brittoin,  fol.  58.     FIcta,  lib.  2.  ca.  43.     Wcftm.  2,  cap.  9. 

"  Briefe  de  mffne^*  Breve  de  medio,  bl  writ  of  mefhe,  fo  called  Ky 
Vea(bn  of  the  words  of  the  writ  of  meihe,  which  are,  uadeidem'A: 
^M  mediiu  ejt  inter  C.  et  prajattm  B.  A,  who  is  mefne,  between  C. 
that  is  the  lord  paramount,  and  B.  that  is  the  tenant  paravailc.  And 
note,  tha^  there  ble/13^  writs  in  law,  that  may  be  maintained,  quia^  . 
timet  J  before  any.  m£>leilation,  diftrefl'e,  or  impleading :  as  1 .  A  man 
may  have  his*  wnt  •f  mefne  (whereof  Liitlctan  here  freaks)  bef<>ra 
lie  be  'diftreyned.**  2,'  A  warrcmtia  carde,  tefore  he  be  impleaded. 

3.  A  mon* 


Lib.  S#  Of  Frankalmoigne; '  Se<9;^  1 42. 

3»  A  mon^raoeruntf  before  any  diftreile  or  vexation.  4.  An.  audita 
querela^  before  any  execution  fued.  5.  A  curia  claudendoy  before 
any  default  of  inclofure.  6.  A  ne  injujl^  vexeSy  before  any  diflreflc 
or  moledatiou.  And  thefe  be  called  brevia  anticipaniia^  writs  of 
prevention. 

■  i*  Et  recovera  vers  luy  fen  damages,"    It  is  to  be  knowne,  that.W.  2.  ca.  9. 
there  be  two  feverall  judgements  in  a  writ  of  mefne,  one  at  the  com-  Vide  s.  Co.  i3^ 
mon  law,  another  by  the  ftatute-of  W,  <l,  ca.  9.'   At  the  common  J^/  Slieplc^-s 
law  he  fhaU  have  judgment  to  recover  his  acquitall,  and  if  he  be 
diHreyned  or  damnified,  his  damaged  and  cods :  and  the  proceSe  at  .  .        . 

the  common  law  wad  fummons,  attachment  and  diftreffe  infinite,  in. 
the  fame  «county  where  the  writ  is  brought.     *  The  judgement  by  •Braxton,  lib.  f. 
the  faid  flatute  of  fT.  2.  is  a  forejudger  of  the  mefhalty,  and  that  in  *<**•  ^4, 
two  feverall  cafes.     One  upon  procefle  given  by  the  faid  ftatute,  F*«**»  h*>«  ^' 
viz.  fummons,  attachment,  and  grand  dUlreife,  and  if  he  commeth  ^^     ' 
not,  and  the  writ  be  returned,  he  (hall  be  forjudged.  The  other  cafe 
isy  where  the  tenant  recovereth  his  acquitall  in  a  writ  of  mefne, 
if  he  be  not  acquited  afterwards,  he  (hall  have  a  writ  of  dijiringas  46  £.  S.  51. 
ad  acquietandum  againft  the  fame  mefne,  and  if  he  commeth  not,  he  I8  £.  2.  tit. 
fliall  be   forjudged  by  his  jde fault  of  themefnalty;  and  fo  if  he  ?5^'"^*  £*  *^' ^' 
rommeth,  and  it  be  found  againft  him  by  verdid,  he  fliall  be  trE.  3  Contr* 
forjudged :    but    forjudger    in  '.that    cafe    is   not    given    againfl  fornfamCoIIat.l^ 
his  beire,  for  that  the  iSatute  fpeake'th  onely  of  the  mefne,  and  not  F^N.  B.  1^1. 
of  his  heires.    And  the  judgment  in  cafe  of  forjudgement  is,  quod 
T.  (U  m^ne)  anuttat  ferviiia  dcA.  (le  tenant)  dt  tenementis  prct- 
di&is,  et  qubdamiffb  pradi^o  T.pratfat^  R,  (le  feignior  paramount) 
modojit  attendens  et  refpwidcns  per  eademfercitia  per  qute  T,  tenuity 
The  faid  ftatute,  in  cafe  of  forjudgement,  doth  not  bind  a  feme 
covert ;  and  yet  if  fuch  a  judgement  be  given  againft  a  baron  and  (Poft-  235.  b.) 
feme,  it  is  not  void,  but  erroneous,  and  to  be  reverfed  in  a  writ  of  7^-  ^  ^^'  ^^ 
error.   And  fo  a  forjudgement  againft  a  tenant  in  taile  ftiall  binde  ^  ^  ^^  f^^  ^^ 
the  ifliie  in  taile  in  an  avowry,  untill  he  reverfeth  it  by  ertor.     If  14E.iibid.70! 
two  joyntenants  bring  a  writ  of  mefne,  and  the  one  is  fummoned  9.  Co.  73.  b. 
and  fevered,  the  other  cannot  forjudge  the  mefne ;  for  he  ought  to  ^^'  Huifejr'a 
be  attendant  to  the  lord  paramount,  as  the  mefne  \^as,  and  that  can-  ^^^ 
not  he  be  alone.     And  fo  it  Js  if  there  be  two  joyntenants  mefhes, 
and  in  a  writ  of  mefn^  brought  againft  them,  one  maketh  default,  (10.  Co.  154.) 
and  the  other  appeares,.  there  can  be  no  forjudger.  ^ 

ClOO  b  1       If  the  tenant  be  difteifed,  and  the  difleifor  in  d  writ  of 
.  J  mefne  forjudge  the  mefne,  this  (hall  not  bind  the  difleifee. 

And  fo  if  the  mefne  be  difleifed,  and  a  forjudgement  is  had 
againft  the  difteifor,  this  doth  not  bind  the  difTcifee ;  for  the  words 
of  the  laid  ftatute  are,  quaiido  tenens  fine  proejudido  alterius  qudm 
tnedii  attornare  fe  potejt  capitali  domino. 

But  if  the  daughter,  the  fonne  being  en  venter  fa  mere^  be  for- 
judged, it  ftiall  bind  the  fon  that  is  borne  afterwards,  becaufe  he 
had  no  right  at  the  time  of  the  forjudgment.  And  fo  if  the  tenant 
enter  in  religion,  and  his  heire  forejndgeth  the  mefne,  and  then,  the 
anceftor  is  deraigned,  he  (hail  be  bound  caupi  qud  fuprd^  If  there 
be  lord,  prior  mefne,  and  tenant,  the  mefne  cannot  be  ferjudgedj  16KS.  Jadgm. 
becaufe  he  alone  can  doe  nothing  to  the  prejudice  or  the  diflierifon  117. 
of  his  church :  and  the  like  law  is  of  a  biftiop,  parfon,  aad  the  like.  (7.  Co.  «.  a.) 

No  forjudgement  can  be,   but  when  there  is  but  one  mefne.  W-^'^*-^*    - 
betweene  the  lord  diftreyning  and  the  tenant^  becaufe  the  tenant. 

Vol.  I,  U  -  upoa 
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upon  the  fonadgement,  cannot  b^  attendant  to-the  lord  diftreymn^ 
in  refpod  tnera  is  a  mefne  between  them,  and  f6  the  iaid  ila||Uite 
providetb  for  in  exprefle  tennes, 

NotOy  the  plaintifey  in  a  writ  of  mefoe,  may  chufe  either  procefle 
at  the  common  law,  or  upon  the  faid  ^tute  of  /r.  2.  Forjudge- 
ment  is  caXiedJoruJudicatio,  and  he  that  is  ioi^udgtdforisjudicaius. 
And  Bradon  nath  this  writ.  Rex  ticccomiti^  SfC,  tt  non  permitiasp 
gubd  A.  capitalis  dominus  feodi  illius  habcat  cvj^odium  karedis^  quia  in 
^t^t^'^'  ^'^  ^^^  f^^  judkatur  dt  cu^odid,  ^c,  Fieta  calleth  it  ab- 
fletilis.ca.iS.  J*^'^^^^^''^'^  ^^  thereupon  commeth  alfjudicatw;  for  he  faith, 

pq/i  proclamationemj  SfC.  f adorn,  abjwiicetur  medius  de  J'eodQ  €$ 

firvitio /ho  {%), 


so  E.  3.  25. 
f,  N.  B.  157. 


CO  (See  (tote  109.] 
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Chap.  7.  Homage  Aunce/irel.  Sedt.  143. 

m 

nrENURE  per  homage ancejlrel  'T'ENANT  by  homage  aunceftrel 

-*    efi  lou  un  tenant  tientfa  terrede  ^    is,  where  a  tenant  holdeth  liis 

fonfeignior  per  homage,  et  mefme  le  land  of  his  lord  by  homage,  and  the 

'   tenant  et  fes  aunct/lors,  que  heire  il  fame  tenant  and   his  aunceftours, 

efiy  ont  tenus  mefme  le  terre  del  dit  whofe  heire  he  is,  h^e  holden  the 

J'eignior  et  defes  aumejiors,  que  heire  fame  land  of  the  fame  lord  and  of 
le  feigniour  ejk^  de  temps  dont  me^  -  his  aaoceftors,  whole  heire  the  lord 

morie  ne  court,  per  homage,  et  ont  is,  time  out  ofmemorie  of  man,  by 

fait  a  eux  homage.     Et  ceo  eft  appel  homage,  and   have  done  to  them 

homage  aunceftrel,  j/ercaufe  de  con-  homage.  And  this  is  called  homage 

tmuance,  que  ad  eft,  per  title  depre^  audceitrell,  by  reafon  of  the  CQo* 

Jcitiption,enlelenancieenleJankele  tinuance,    which  hulh    beene>  by 

temtunt,  et  aiixy  en  le  feigniorie  en  le  title  pf  prefcription,  in  the  tenancie 

fauke  le  feignior.     Et  tiel  fervice  de  in  the  blood  of  the  tenant,  and  alfo 

homage  anceftrel  traite  a  luygarran"  in  the  feigniorie  in  the  blood  of  the 

tie,  c  eftajcavoir,  que  le  fcigptory  que  Iprd.    And  fuch  fervice  of  homage 

^  en  vte  et  ad  receive  le  homage  de  ancedrell  draweth  to  it  warrantie, 

tiel  tenant,  doit  garranter  Jon  tenant,  that  is  to  fay,  that,  the  lord,  w^hich 

quant  il  eft  implede  de  la  terre  tenm  is   living    and   halh  received  the 

ae  luy  per  homage  anceflreL  homage  of  fuch  tenant,  ought  to 

,  warrant  his  tenant,  when  he  is  im* 
pleaded  of  the  land  holden  of  him 
b}'  bojpage  anceibeh 

*^  pER  title  de  pre/criptiQn  en  le  tenancy,  en  le  fanke  k  tenant y  et  9  H.  ^.  Voucb. 
auxy  en  le  J'eignior  en  le  fanke  lefeigniorJ*  Here  Littleton  doth  ^J^-  ^^  jj?-  ^' 
not  define  what  homage  aunceftrell   is,  but  puttetb  an  example  in  E**"'ciarr!  9a 
one  cafe.     For  in  the  146.  Sedipn  itappeareth,  that  blood  is  not  4  £.2. 
alwayes  neceflary  on  the  lord's  fide.    In  this  example  here  pat.  Vouch.  245.. 
there  mud  be  a  double  prefcription,  both  in  the  blood  of  the  lord  ^  ^*  ^'  ^\ 
and  of  the  tenant,  and  therefore  I  think  there  is  little  or  no  land  at  4  h  g^if^* 
all  at  this  day  holdeth  by  homage  aunceftrel . 

'    And  hereof  it  is  fayd,  Autant  eft  le  fcignior  tenvi  a  ft)n  homage,  Brit.  fol.  ira  a^ 
€ame  le  homage  a  fonfeignior,  forfquefolement  en  reverence.    And 
herewith. agree th  Bra^on :  Eft  tanta  et  tdlis  connexio  per  homagium  Bra6t  fal  7t. 
is^er  dopmufn  et  tenentem,  qubd  tantiim  debet  dominus  tenenti,  quan"  CiiaaT.  li.  9, 
ti^  ienens  domino,  prtsterfolofn  reverentiam-  >  *^*'  ^*   *  ^' 

El 01    ail  "  ^W/  ^  ftfy  garranfjf."     Jlereby  appeareth,   what  a 
' .    J  reverend  refpett  the  l*w  hath*.to  ancient  inheritimces  con-  Vide  Brittoo 
tinned  in  the  blood  of  the  lortf  and  of  the  tenant;  for  in  this  ex-  »jbi  fupra. 

'  1  ^  H    /^     ^}t% 

ample  put,  if  the  continuaiKre  hath  not  bin  in  the  blood  of  both  ^o  u'  k'  ok 
udes,  no  warrantie  belongcth  to  homage  anceltrel;  but  u  ancient  GlauvU.  lib.  9.  j 
'coiidnuance  hath  been  on  both  fides,  [mj  then  fuch  homage  ancetlrell  c.  4, 5,  auti  6. 
draweth  to  it  warranty ;  fo  as  ancient  continued  inheritance  on  both  ^  !*•  3.  Voucher 
i>artie8  hath  more  pnviledge  and  account  in  law,  then  i'lheritances^y^'^^J^^^J- 
lately,  or  within  menunry  acquired.       "^  271.' 

4»E:  9. 3.  a.  (F.  N.  B.  154  f.)  [m]  See  the  fecond  Part  of  the  Inftitutcf  upon  the  6th 
|i^^.o^  Itic.A^mf  «l  Atwit.    (felt  1984.  a.) 

V%  If 
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IB  H.  6.  f .  b.         If  the  lord  grant  the  fervices  of  his  tenant  by  homage  anceArel^ 
per  Newton.       the  tenant  niali  not  be  compelled  in  a  per  quos/ervitia  to  Atttune,  im« 

leife  the  conufee  will  grant  in  court  to  warrant  the  land  unto  him* 
§  H;  S.  ,    If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a  good 

Voucher  «77.      counterplea,  that  the  tenant  (or  anyone  of  his  ancellors)  recejfit  d^ 

fervitio  fuQ^  €tJccitferoitiu9nfuum'A,'B*/in€aliqtt4  coadione  de 

Jud  propria  TolutUatc. 

W  9  H.  .1.  «  Et  ad  receive  homa^  de  tkl  tenant T  [a]  So  as  before  homage 

Voucher  27r.  received,  the  tenant  coind  not  abfoluiely  bind  the  lord  to  warranty, 

Gar*  90  *"^  therefore  of  ancient  time  there  lay  [/;]  a  writ  de  honiagio  capi* 

45  E.  5.  iS.  «it<lo,  for  the  tenant  againd  the  lord,  to  compell  him  to  receive  his 

p]  GUnviL  homage  for  the  benefit  of  his  warranty.    Which  writ  you  fhall  read 

lib.  9.  c.  4, 5.  in  Bradon  and  [c]  Britton,  and  the  procefTe,  and  manner  of  triall 

Braiton^S^I'  thereupon,  and  the  fame  you  fliall  finde  in  47  H.  3. 
fol.  83, '      [c]  SrittOD,  fol.  |72.  (7a    47  U.  3.  GarranUe  99, 


Se6i.  144. 


ip  T  auxy  tiel.fervice  per  homage  A  N  D  alfo  fuch  fervice  by  homage 

-^  auncejlrel  traite  a  luy  ac^uital,  -^^  anceftrell  draweth  to  it  acquit* 

fcH,  que  le  feignior  doit  acquiter  le  taW^fcil.  that  the  lord  ought  to  ac- 

tenant  elvers  touts  outers  feigniors  quite  the  tenant  againft  all  other 

paramoiit  luy  de  ckejcun  manner  de  lords  par^moot  him  of  every  manner 

fervice^  of  fervice. 

Sea.  I4f.  and        "  Traite  a  luy  acquitair    Of  acquitall  fomewhat  hath  been  faid 
^tc  100.1       ^^  ^^  Chapter  of  Frankahnoigne. 

Se(^.  U5. 

ip  T  il  eA  dit,  quefi  tiel  tenant  foit  A  N 1)  it  is  faid,  ih  at  if  fuch  tenant 

^^  emplede  per  nn  praecipe  qu6d  -"-  be  impleaded  hy  a pracipe  quod 

reddjit,  &c.  et  il  youche  a  garrantie  reddat,  S^c.  and  vouch  to  warrantie 

J'onl€igfitor,quevienteinsperproces,  his  lord,  who  commcth  in  by  pro- 

e(  demanda  del  tefiant  que  il  ad  de  cefs,  and  demands  of  the  tenant 

iui/  Her  a  garrantyy  et  il  monllre,  what  he  hath  to  bindehim  to  war- 

commcfit  il  etfes  aunceftors,  quel  hire  ranty,  and  he  Iheweth,  how  he  and 

il  eji,  onnt  tenusfa  terre  del  vouchee  his  anceilors,  whofe  heire  he  is, 

et  de  J'es  auncejlers  de  temps   dont  have   holden    their   land    of    .the 

nthmorie  ne  curt  \  et  fi  le  Jeignior,  vouchee  and  of  his  anceftors' time 

que  eji  vouche,  ne  aioit  rejceive  pas  out  of  raindc  of,  man ;  and  if  the 

homage  del  tenant  J  ne  d'ajcundefes  lord,  which  is  vouched,  hath  not 

auncejiers,  le  feignior  (id  voit)  poit  received  homage  of  the  tenant  nor 

dijclatmer  en  le  feigniorie,  et  ijint  df  any  of  his  anceOors,  the  lord  (if 

oujle  le  tenant  de  fan  garrantie.  Ales  he  will)  may  difclaime  in  the  feig- 

Ji  le  Jeignior,  que  ejt  vouch,  ad  receive  niory,  and  fo  oufte  the  tenant  of 

•     Iwmage  de  le  tenant,  ou  de  afcun  de  his  warranty.    But  if  the  lord,  wko 

Jes  auncejlers^   donques  il  ne  dif-  is  vouched,  hath  received  homage  rf 

claimerft,,  ^^ 
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chimerm,  mes  il  eft  oblige  per  la  ley  the  tenant,  or  of  any  of  his  ancef- 
de  garranter  le  tenant ;  et  donque  tors,  then  he  (hall  not  difclainiei 
fi  le  tenant  perd  fa  tenre  en  default  but  he  is  bound  by  the  law  to  war- 
del  vouchee^  il  reeovera  en  value  en-  rant  the  tenant;  and  then  if  the 
vers  le  vouchee  de  terres  et  tenements^  tenant  loieth  his  land  in  default  of 
que  le  vouchee  avoit  al  temps  de  le  the  vouchee,  he  Ihall  recover  ia 
toucher,  on  unques  puis.  value  againft  the  voachee  of  the 

lands  and  tenements>  which  the 
vouchee  had  at  the  time  of  th« 
voucher,  or  any  time  after* 

•*  TT^  priTcipe  quhd  rtddat*'  This  is  underftood  of  the  king's  writ 

dii-eded  to  the  Jheritfe  of  the  county  wiicro  the  land  lyeth, 

whereby  the  Iherife  is  authorilcd  to  command  t*ic  tenant  of  tlie  land 

to  yeeld  the  fame  to  the  demandant ;  and  of  thefe  words  of  the  writ 

r  1  Ol    hi  (P^'^'^^P^  y^^  rcddat)  the  writ  is  fo  called;     Writs  oi  pray . 

*-         *     *-^  cipc  be  of  foure  ki rides,  prcrcipe  quhd  rcddat^  precipe  quhd 

faciat,  prcrcipe  quod  pennittat,  and  pracipe  quod  nan  penmttht^  ^c:  (Poft.  139.  b.) 
as  appeareth  by  the  Regifier.  lUgift.  159. 

"  Et  tl  vouche  a  garrautie/*    Avouchcr  (in  Jjitin  roca^o,  or  ad-  [d]Mirr.  tap.  5, 
rocatio)  is  a  word  of  art,  made  of  the  verbe  vqCo,  and  is  in  [d]  the  *'«<^^  ^*  **'?  ^*  '- 
linderftanding  of  the  common  law,  when  the  tenant  dalleth  another  1^*^*380  *3hi, 
into  the  court  that  is  bound  to  him  to  warraiitie,  that  is,  either  to   j^fjt,  ^'^j^,  do 
defend  the  right  againll  the  demandant,  or  to  yeeld  him  other  Oar.  Vouch. 
land,  A:c.  in  value,  and  extendeth  to  lands  or  tenements  of  an  eftate  Flett,  li.  6.c.?3f 
of  freehold  or  inheritance,  and  not  to  any  chattel  real  perfonall  or  ^*'-^^^' ^LamU 
mixt,  laving  only  in  cafe  of  a  wardfliip  granted  with  warranty  (as  ^"i\^  verb. 
fball  be  faid  more  at  large  in  the  CJhapter  of  Warranties);  for  in  AdvocMc  * 
Jthe  other  cafes  concerning  chattels,  the  pariie,  if  he  hatli  a  war-   (poft.  36.>#  389* 
ran  tie,  Ihall  not  vouche  but  have  his  action  of  covenant,  if  he  hath   Hob.  3.  S&. 
a  deed;  or  if  it  be  by  paro/y  then  an  adion  upon  his  cafe,  or  an   Noyi3l.  $R^ 
ttdion  of  deceipt;  as  the  cafe  Ihall  require.     Now  feeing  that  one  Abr.738.) 
hatin^  French^  or  Engli/k  word  can  have  this  particular  lignifica- 
tion,  therefore  the  common  lawyer  (that  I  may  fpeake  once  for  all) 
is  driven,  as  tke  profeilbrs  of  other  liberall  fciences  ufe  to  doe,  to 
ufe  fignificant  words  framed  by  £rt»  which  are  cdWeiLvovabula  arlig^  (Cro.J[tm.307.) 
though  they  be  not  proper  to  any  language,     lie  that  voucheth  is 
called  the  voucher  vocans,  and  he  that  is  vouched  is  called  vouchee   fciv.BcgJud. 
'Warrantatus.    [e]  The  proccs  whereby  the  vouchee  is  called,  is  a  lor  til  theic 
fumnwnvas  ad  tvarrantizandurriy  whereupon  if  the  fiierife  returneth  judiciall  writ*. 
that  the  vouchee  is  fummoned,  and  h%  make  default,  then  a  {f]  rf]  y.  Vet. 
ntagnvm  cape  ad  valentiam  is  awarded ;  when  if  he  make  default  N.  B.  179.  I8d« 
againe,  then  judgement  is  given  againft  the  tenant,  and  he  over  to  ^^  ^'  ^  ^ 
have  in  value  againft  the  vouchee.     If  the  vouchee  doe  appeare,  ^*  S*  f '  Tl 
and  after  niako  default,  then  parvum  cape  ad  vakntinm  is  awarded ;  3  ^'4.  4, 
and  if  he  make  default  againe,  then  judgement  as  before.     Bat  if  iiH.  4.  7«* 
the  flierife  returne,  that  the  vouchee  hath  nothing,  then  after  writs  4-J  E-3.  iv- 
uf  atiax  and  plurics,  a  v/rit  of  Jhquatvr  fuh  fuo  ptriculo  fljall  be  ^-  ^-  ^*  ^*^** 
awarded ;  and  if  the  like  retume  be  made,  then  (hall  Uie  demandant  Jp^"^  ^^^^ ,  s 
hdve  judgement  againll  the  tenant;  but  he  Ihall  not  have  judge* 
.  ment  to  recover  in  value,  becaufe  the  vouchee  was  never  warned, 
and  ^t  appeareth  that  he  hath  nothing.     But  iu  the  grand  cape  ad 
.  valentiam^  it  appeareth  that  he  hath  ailets,  and  his  making  default 
after.fammons  is  an  implyed  confeliion  o£  the  warranty.    And  it  is 
CBiled  ^/equaturYub  fuo  periculOf  becaufe  the  tenant  (hall  lofe  hi* 

£iOS   r/\  l^^^^^l^hout  any  tecconpence  in  valae,  unlefie  he,  apom  ' 
J  that'  writ  can  bang  in  the  vouchfie  to  warrant  the  land 
tiata  him :  and  if,  at  ^^  fiquatwr  fuh  fuo pericuW^  t]^  teiMii  and  tb<)  (Pefi.  393/) 

u  3  vouchea 


t 


Life.  *.  Ctp.  7.    Of  Homage  Aunccftrd.       SecJl.  \A5» 

vouchee  make  default,  and  ihe  demandant  hath  judgment  againli 

the  tenant,  and  after  brings  a.  fcire  facias  to  have  execution,  the 

tenant  may  have  a  warrantia  cartcty  and  if  he  were  impleaded  by  ai 

ftrancer,  he  may  vouche  again ;  but  if  he  had  judgment  to  recover 

in  viuue,  be  ihail  never  have  a  loarrantm  corto,  or  vouch^  againe, 

for  by  this  judgement  to  recover  in  value  he  hath  benefit  of  the  war* 

jntntie.    And  you  (hall  finde  in  bookes  a  recovery  with  a  fmgle 

voucher,  and  that  is  when  there  is  but  one  voucher ;  and  with  a 

double  voucher,  and  that  is  when  the  vouchee  voucheth  over ;  and 

fo  a  treble  voucher,  he.  Againe,  yoa  fhall  finde  there  alfo  a  foraine 

voucher;  and  that  is,  when  the  tenant,  being  impleaded  within  a 

particular  jurifdidion,  (as  in  London  or  the  like)  voucheth  one  m 

warranty,  and  prayes  that  he  may  be  fummoned   in  fome  other 

6loae.  •.  tt.       county  out  of  the  jurifdi^lion  of  that  court.    '1  his  is  called  a  foraine 

f.N.  B.  6.C.       voucher,  bu^  might  rnore  aptly  be  called  a  voucher  of  a  forainer,  de 

forui/ecis  vocatis  ad  warrantizandvm.     Note,  that  by  the  civill  law 

every  man  is  bound  to  Warrant  the  thing  that  he  felleth  or  con« 

veyeth,  albeit  there  be  no  exprefle  warranty ;  but  the  common  la«r 

bindeth  him  not,  unlelTe  'there  be  a  warranty,  either  in  deed  or  in 

(Cro.  Jam.  4.      law  ;  for  caveat  emptor,  a3  (hall  be  faid  more  at  large  in  the  Chapter 

■i  ??^*^  «':^v*'    of  Warrantie  in  the  Third  Booke. 
T.  N«  B.  94.) 

Brit.- If 4.  **  Le  feignior  Cs'il  voctj  >poet  difclaj/mer  en  le  fdgniorie/^    Dif- 

tlamerf  difclamare,  is  compounded  of  de  and  clamo^  and  lignifieth 
utterly  to  renounce  tlie  feigniorie. 
f «]  47  H.  5.  [a]  Note,  there  be  divers  kinds  of  difclaymer,  that  is  to  fay,  ft 

?6  ll  r"  1^^  difclaimer  in  the  tenancies  a  difclaymer  in  tbebloud;  anda'dif*- 

f  0  E.  a.  tit.  claymer  in  the  feigniorie ;  whereof  Littleton  here  putteth  his  cafe. 
Naper  Ob.  14.         L^]  But  if  the   tenant  in  frankalmoigne  bring  a  writ  of  mefn* 

F.N.  B.  197.  againft  bis  lord,  the  lord  cannot  difclayme  in  the  feignorie ;  becaufe 

jji^F^^^io  ^^  cannot  hold  of  any  man  in  frankalmoigne,  but  of  his  donor  and 

sirs!     *  ^^  heires.    And  fo  note  a  diverlity  between  a  tenure  in  frankal* 

60  E.  3.' 83,  &c.  inoigne,  whereby  divine  fervice  is  maintained,  and  homage  ancef- 

(Doar.  Plac.  trdl,  which  refpedeth  temporall  fervice.     But  if  the  lord  will  not 

J^*-)  difclayme  in  the  feignioiy,  in  the  cafe  of  homage  anceflreU,  then 

it  Dtfdaim  *^^^eit  he  hj^th  not  received  homage,  he  fliall  warrant  the  land. 
B.SS. 

**  Si  le  feignior  que  ^  vovcke  ad  receive  homage,  SfC,  il  ne  difclay- 
47  H.  3.  Dif.  .  mera!*  Therefore  it  is  good  for  the  tenant,  to  the  intent  to  ouft  tbft 
B?hS*  f^^m  ^°"*  ^^  ^^^  difclaymer,  in  his  voucher  to  allege,  that  the  lord  hath 
•b.  16H.7.1.  '  taken  homage  of  hint;  and  if  he  alledge  it  not,  and  the  lord  offer 
Brit.  173, 174,  to  difclayme,  the  tenant  may  counterplead  the  fame  by  acceptance 
(J)odlr.  Flap,  of  homage.  And  the  reafon  that  the  lord  cannot  difclayme  in  that 
^^v  ,  cafe  is,  for  that  he  hath  accepted  his  humbk  and  reverent  acknow- 

ledgement, to  become  his  man  of  life  and  member  and  terrene 
honour,  and  to  be  faithfuU  and  loyall  to  him,  for  the  tenements 
which  he  holds  of  him,  and  againfl  the  acceptance  hereof  the  lord 
cannot  difclayme. 

"  Que  il  cPDoit  al  temps  del  voucher!^  Hereby  it  appeareth,  that 
the  tenant  fhall  not  be  driven  to  recover  in  value  only  thofe  lands, 
which  the  lord  had  from  that  anceflor,  which  created  the  feigniory, 
for  that  were  in  a  manner  impoflible,  for  that  the  feigniory  muft  be 
created  before  time  of  memory ;  and  the  firfl  creation  of  the  feig- 
iiiory  did  not  create  the  warranty,  but  the  continuance  of  both  fides 
time  out  af  minde  lu-eated  the  warranty.  And  that  is  the  reafon  that 
13  a  writ 
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a  writj  of  annuity  (hall  not  [c]  lye  againft  the  heire  by  preferiptioft  |  [e]  a&E.  S,  SJk 
became  it  cannot  beknowne,  whether  be  hath  any  land  by  dtfcent  lo£.4.  l6.b. 
from  the  faid  anceftor,  that  nrll  granted  the  annuity.    And  here  is  ^J  2*  ?•  "^^ 
a  point  worthy  of  obfervation,  that  in  the  cafe  of  homage  auceflrell  kh/^  ' 
(which  is  a  fpecial  warranty  in  law)  by  the  authority  of  lAHletony  p.  i^.  b^  ifls. 
the  lands  generally,  that  th&  lord  hath  at  the  time  of  the  voucher^ 
Ihall  be  liable  to  cxecutiqu  in  value,  whether  he  hath. them  by 
defcent  or  pinchafe.     But  in  the  cafe  of  an  exprefle  warrantie,  the 
heire  fliall  be  charged  but  only  for  fuch  lands  as  he  hatli  by  defcei^t 
from  the  fame  anceftor  which  created  the  ^'arrant3\ 

Note  wJiat  privilege  this  ancient  warranty  (created  by  operation  48  E.  1.  Vooclu 
of  law)  hath  more  than  the  exprefle  warranty.    And  fo  yoii  may  *J^*  ^  ^-  *• 
obferve,  that  in  this  caiejinuior  ctpotentior  efi  operatio  legi$  fmlm  j[nt*lir^'^^* 
wlifpofitio  hominis. 


"  Al  temps  de  voucher  ou  ungues  puis''     This  is  evident  and  t9  E.  5. 3L   . 
worthy  of  diligent  obfervation,  viz.  that  the  lands  of  the  vouchee  1^'^'  ^ 
fhall  be  liable  to  the  warranty  that  the  vouchee  hath  at  the  time  <3if  ^s  £  3  Recon 
the  voucher,  for  that  the  voucher  is  in  lieu  of  an  adion;  and  in,^  in  vain.  s.  16^ 
varantia  carta,  the  land  which  the  defendant  hath  at  the  tipae  0/  3.  Vouch.  85. 
the  writ  brought,  fliall  be  lyable  to  the  warranty.  ^9  £.  3.  Vooclu 

Upon  a  judgment  in  debt,  the  plaintife  [d]  ihall  not  have  ^xecu-  |f,*-*^?'B 
tion,  but  only  of  that  land  which  the  defendant  had  at  the  time  qf  134,'  f/    • 
the  judgment,  for  that  the  action  was  brought  in  refpe6l  of  tlie  [rfj9H.4.l4. 
perfou,  and  not  in  rerpeft.iof  the  land.     But  if  an  a6tion  of  debt  be  **  £•  .^.  i 
fino  Kl  brought  againft  the  heire,'  and  he  aUeneth,  hanging  the  t\^}T* 
L'"-*'  '^•J  writ,  yet  fliall  the  land  which  he  had  at  the  time  of  tlie  Kj;'cut.T49. 
original  purchafe,  be  charged,  for  that  the  adlion  was   brought.  (2.  Ro.  Abr* 
againll  the  heire  in  rcfpcd  of  the  land,   [e]  If  a  man  be  nonfuit,  thp  898.  891, 89S.) 
land  only  which  he  had  at  the  time  of  the  amerciament  afleffed,  W  **•  ^^*  ?!• 
ihall  be  charged,  and  not  that  which  he  had  at  the  finding  of  the  ^p-    .  t  «<«  \ 
pledges.'     For  the  amerciament  is  not  in  refped  of  the  land,  but  of  '         '^ 

'  his  want  of  proifecuti&n,  which  was  a  default  in  his  perfon.  Bu^t 
the  iflUes  of  a  juror  fliall  be  levied  upon  the  feofl'ee,  albeit  tliey  were 
not  loll  before  the  feoflment,  becaufe  he  was  returned  and  fworne  in 
refped  of  the  land.     Note  the  diverfity. 

If  a  man  give  lauds  in  fee  with  warranty,  and  binde  certaine  3f  E,  1, 
lands  fpecicdly  to  warranty,  the  perfon  of  the  feoffor  is  hereby  bound,  Voucher  J9ti 
and  ^ot  the  land,  unlefle  he. hath  it  at  the  time  of  the  voucher.  m  )         * 

'  ^         Sed.  146. 

jpTefi  afcavoir,  que  en  chefcun  ca9  A  N  D  it  is  to  be  undcrftood,  that 

ou  lefeigmor  poit  difclaimer  en  "^  in  every  cafe  where  the  lord 

fonjeigniorie  per  la  ley^  et  de  ceo  voit  may  diiclaime  in  his  feigaiorie   by 

difctahner.  en   court  de  record,  Jon  the  law,  and  of  this  he  will  dil- 

Jeighiorie  eft  extinttyei  le  tenant  tien-  claime  in  a  court    of  record,  his 

dra  del  feignior  prochehie  paranwnt  feigniorie  is  extincft,    and   the  te-' 

lejeigniorque  ijfhit  difclaime/Mes  nant  fliall  hold   of  the   lord   nexi 

Ji  un  abbe  ou  prior  Joit  vowh  per  pJUauiount  to  the  lord  which  fo  dif- 

t     force  de  homage  ancejlrel,  S^c.  com-  claimelh.     But  if  an  abbot  or  prior 

ment  que  il  nz  unque  prijl  homage^  he  vouched  by  force  of  homage  an- 

ifc.  vncare  tine  poit  dijilaimer  en  tiel  cej[tjreU|  &c«  albeit   d)at  he  never 

/                                                         ca9f  '     ^  4                           tookc 


Vide  Britfmi, 
fol.  58. 1 10. 
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tas,  ne  ennul  outer  cas;  car  ikne  tooke  homage^  &c«  yet  he  caanot 
potent  anienter  ou  Hevejier  chafe  de  difclaime  in  ibis  cafe>  nor  in  any 
fee,^ue0ideJleveJiueeni<mrfneafon.    other  cafe;  for  they  catvnot   take 

away  or  deveft  a  thing  in  tee^  which 
bath  beene  veiled  ia  their  boule.    * 

^\  OOtffeignione  efi  attinfiy  et  le  tenant  tiendra  defeignior  proclkein 
paramount^  ^c."    Here  two  things  arc  to  be  obferved :   firll, 
(Po£tr.  Piac.       that  by  this  difclayiner  in  the  feigniory,  thefeigniory is  [J]  extitid 

52  E.  4. 35. '   '       Secondly,  that  after  the  dflclayraer  the  tenant  (hall  hold  of  the 

next  lord  paramount  by  the  fame  fcrvices  as  the  mefne  fo  difclayxu'^ 
ing  hdd  before. 

Vide^ca.149.        "  Slim  Me  ou  prior  foit  vouch j  SfC,  commit,  Sfcvncore  ilnepoet 

difclaytner^  SfC^  :Here  it  appeareth  of  the  lord's  fide,  that  contino* 
ancc  of  bloud  is  not  necefliiry ;  but  yet  there  muft  be  privity  of  fuc» 
predion  time  out  of  minde  in  one  poll  tic ke  body ;  for  if  that  body  be 
X»irce  diifolved,  though  a  new  one  be  founded  of  the  iame  name,  and 
aU  the  poflellions  be  granted  to  them,  yet  the  homage  anceflrell  is 
1411. 6.12.        gone.     But  if  a  prior  and  coven t  be  tr^ilated,  concurrentibiu  Mis 
^Aff  ^'  f?      ^"*  **  •^"'^^  requirvntuvy  to  an  jibbot  and  coven t,  or  to  deape  and 
3/  Aff.  6.  chapter,  there  the  homage  anceflrell  remainee ;  for  though  the  name 

Co.  3. 73'&c.     be  changed,  yet  the  body  was  never  diflblved,  but  in  efie^  it  re- 
Deane  and         maineth  flill.    If  the  body  politique  were  founded  within  linie  of 
Chapter  de         memory,  thel-e  cannot  be  homage  ancellrell,  for  that  continuance  - 
^**''"^  cafe,     foii^th".  and  though  anccftor  is  ever  properly  applyed  to  a  naturall 
•  body,  yet  it  is  called  homage  ancellrell  whc6  the  tenure  is  of  a  body 
politique,  for  that  it  is  anceftrell  of]  the  tenant's  fide.     But  on  the 
other  fide,  an  abbot  or  prior  cannot  hold  by  homage  anceflrell ;  for, 
as  appeareth  by  Littleton's  examples,  it  muft  ever  be  anceftrell  on 
the  tenant's  fide.    And  where  Littleton  putte^  his  cafe  of  an  abbot 
or  prior,  the  fame  law  is  of  a  bifhop,  deane,  archdeafon,  prebead, 
parfon,  vicar,  and  the  like.    Another  thing  here  to  be  obferved  is, 
that  an  abbot  or  prior  cannot  difclaime,  6lc,  for  regularly  it  is  true, 
qubd  meliorem  conditionem  ecdefnx  fit<B  facere  potefi  prctlaiw^  de» 
teriorem  nequaquam ;  and  againe,  ecclefimjuu:  conditionem  meliorem 
facere  pojunt  fine  con/enJUf  deteriorem  nonpojunt  fine  co$t^  r^^^   2^1 
40  E.  3.  tf.       /enfu.    And  therefore  an  abbot,  prior,  bifliop,  deane,  arch-  »-      *^*    "'* 
5  E.  4. 1.  deacon,  prebend,  parfon,  vicar,  or  any  other  fole  corporation,  that 

€  E.  3. 51,.  5f.    is  feifed  in  outer  droits  cannot  difclaime ;  -becaufe,*as  IMtUton  faith^ 
(r.  Co.  10, 11.)  ^ij^y  alone  cannot  deveft  any  fee  which  is  vefted  in  their  houfe  or 

church.    For  the  wifdome  of  the  law  «)uld  never  truflt  one  fule  per* 

fon  with  the  difpofition  of  the  iaheritance  of  his  houfe  or  church« 

10  E.  4  2.  t.      But  aa  abbot  and  prior  had  their  covent,  the  biihop  his  chapter,  the 

«IH.  7. 20.        parfon  and  vicar  their  patron  and  ordinarie,  and  the  like  of  other 

fole  corporations,  without  whofe  afient  they  could  pafle  ayiray  no 
inheritance, 

"  lis  ne  potent  anienter  ou  devefter  chofe  defet^  ^-c*  Thefe  gene* 
•€  £•  3.  51, 5f .     rail  words  have  certaiue  exceptions  ^  for  in  a  quo  varrantOf  at  the 

fuit  of  the  king,  againft  a  biihop,  abbot,  or  prior,  for  franchifes  and 
liberties,  if  the  biihop,  abbot,  or  prior,  difclaime  in  them,  this  (hould 
binde  their  fuccefibrs, '  If  an  abbot  or  prior  had  acknowledged  the 
a^ioo  in  a  writ  of  anoHitiei  this^ftuHild  have  bound  the  fuccefibnr; 

becaufe 
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^becaofe  he  cannot  falfifie  it  in  an  higher  a&ion,  and  there  mnft  be  ' 

an  end  of  fuits.     Exptdit  reipublica,  ut  Jit  Jims  liiium,     Bntifthc  38  El  $.33, 

abbot  kvie  a  fine,  or  acknowledge  the  a&ion  in  a  prctdpe  quhd  red^  li  ^-  3.  tit. 

dot,  the  fiicceflbr  ihall  be  bound  pro  temporcy  but  he  may  have  a  fg^}^'- 

writof  light,  and  recover  the  land.  Abtotw^ 

7  R.  %  AbbotT. 
**  Perforce  de  homage  ancejirell^  Spc.*'    Here  f^c.}  imply eth  or  1«  H.  4.  ll. 
by  any  other  trarrantie  [i],  as  by  the  reafon,  which  our  authour  here  *?.**^  ^-  ^*'- 
yeeldeth,  appeareih.  Ik'I^''^'^ 

34.  Air.  p.  r. 

"  Chofe  defee,    [h]  For  if  in  an  a^on  of  debt  upon  an  obligation  14  E.  4.  tit. 
againft  an  abbot,  the  abbot  acknowledgeth  the  a^ion,  and  dieA,  Abbot  B. . 
the  fucceflbur  (hall  not  avoid  execution,  though  the  obligation  was  \I'i?'J^ 
made  without  the  aifent  of  thecovent ;  for  he  cannot  faliifie  the  re-  *r,i  ^^h.  8  T 
coveric  in  an  higher  ai6lion,  et  res  Judicata  pro  veritaie  accipitury  \k\  7  R.  a.  tit. 
and  this  is  but  a  chattel!/    And  fo  it  is  of  fl  ilatate  or  recognifance  Abbot  7.    See 
acknowledged  by  an  abbot  or  prior.  **»f  bookw  mxt 

.  ^  above. 

{6,  Co.  &  a.) 

9 

Sed.  147.    ■ 

TTEMjjiTiornty  que  tientfon  terre  A  LSO,  if  a  man,  which  holds  his 

per  homage  ancejlrelf  alien  a  un  '^  land  by  homage  anceilrel,  alien 

auter  tnfee^  le  alienee Jerra  homage  to  another  in  fee,  the  alienee  (hall 

cfon feignior :  mesilnetieni dejon  doe  homage  to  his  lord:  but  he 

Jeigmourper  homage  auncefirel ;  p^ur  holdeth  not  of  his  lord  by  homage 

ceo  que  le  tenancie  ne  fait  conttnue  aocefirell ;  becaufe  ihe  tenancie  was 

enlefanke  delesauncejlerst alienee  \  not  continued  in  the  blood  of  the 

neFalienee  n'averajammesgarrantie  anceftors  of  the  alienee;,  neither 

de  la  terre  de  fan  Jeignior;  pur  eeo  Ihal  the  alienee  hav^e  warrantie  of 

qfie  le  continuance  Jkl  tenancie  en  le  the  land^of  his  lord  ;  becaufe  the 

tenant  et  afon  fankeper  ralietiation  continuance  of  th6  tenancie  in  th^. 

ejl  difcontinue.    £t  fie  vide,  que  fi,  tenant  and  to  his  bloud  by  the  alien* 

le  tenant,  que  tient  la  terre  per  ho^  ation  is  difcontinued.    Arid  fo  fee, 

mage  ancejirell  de  f on  fei^nior  alien  that  if  tfie  tenant, 'which  holdeth* 

enjee,  content  que  il  repnjt  ejtate  de  his  land  of  his  lord  by  homage  an- 

T alienee  arrere  en  fee,  tl  tient  la  terre  ceftreli  alieneth  in  fee,  though  he 

per  hgrnagCf  me$  nemy  per  homage  taketh  an  eilateagaine  of  the  alienee 

auMeftreU.  in  fee,  yet  he  holds  the  land  by 

homage,  but  not  by  homage  anqef* 

trelh 

•*  J  LIEN  a  «a  aut^  enfeeT  For  hereby  the  privity  of  the 
eilate  is  altered,  and  tne  continuance  of  it  in  the  bloud  of  the 
tenant  is  dilTolved.  But  if  the  tenant  nutketh  a  leafe  for  life,  or  a 
gift  in  taile,  this  is  a  continuance  of  the  priviiie  and  edate  in  the 
-tenant  in  refpe6t  of  the  reveriion  thatremdneth  iq  him ;  for  the  fee, 
whereof  Littleton  heere  fpeaketh,  was  not  out  of  him.  Bat  if  the 
tenant  maketh  a  feoifhienl  in  fee  apon  condition,  and  dietb,  his  faeire  (Pod  90S.  a.) 
performeth  the  condition^  and*  re-entretb,  the  homage  anceftrell  is 
deAroyed  in  refpe^  of  the  interruption  of  the  continuance  of  the  pri* 
vitia  and  efiate ;  aad  this  cafe  was  put  and  not  denied  in  the  argu<> 

laent 
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rm]iMicb.l4  meiit  [mj  of  the  cafe  betweene  the  lord  Cronm^U  and  Andrexces, 
Ic  15  EUs.  Mich,  14  &  15  Bliz.  vhich  I  myielfe  heard  and  ohferved.  As  if 
5  H.  T.  ^uy  9ue  i^/e  bad  made  a  feoffoient  in  fee  opon  condition,  and  entred 

for  the  condition  broken,    he  fhould  have   detained   the   land 
(F.  N. B.  135.)  againfl  the  feoffees  for  ever,  for  that  the  eftate  and  privitie  f  «  qo  •  b  1 

was  for  the  time  taken  out  of  the  feoffees,  and  thereby  dif-  ^  •^^  *-' 
iolvedfor  ever.  But  if  the  land  were  recovered  againft  the  tenant 
upon  a  faint  title,  and  the  tenant  recover  the  fame  againe  in  an 
aclion  of  higher  nature,  there  the  homage  anceflrell  remaines ;  for 
the  right  was  a  fufficient  meane  for  the  continuance.  So  it  is  if  he 
fh]  5  Is.  3.  per  had  reverfed  it  in  a  writ  of  error.  [»]  If  the  ahenee  be  impleaded 
Cmntrcl.  jq  Littleton*^  cafe,  and  vouche  thfi  alienor  that  held  by  homage  an- 

ceitrell,  albeit  he  commeth  in  by  fidion  of  law  to  many  purpofea  tn 

privitie  of  his  former  eftate,  yet  to  this  purpofe  he  cannot  come  in  as 

tenant  by  homage  anceArell,  becaufe  of  the  difcontinuance  of  the 

eflate  and  privitie,  and  as  IMtleton  faith,  the  tenaiicie  was  not  con- 

f o]  BrittoB,  loL  tinued-  in  the  bloud.     [o]  And  Britlon  faith,  et  come  iifi:un  nequedenf 

5170.  ju  fvit  voncke  per  homagCy  et  lefeigniour  tende  de  averrer^  que  le  tene^ 

)  mentf  dount  il  vouche,fuit  t ran/late  hors  delfanke  del  primer  purchUr 

for^  per  feoffment  ou  'p€r4\fcun  outer  tranjlatiqny  en  tielcafefoit  le  te» 

nant  charger  de  vouclnrf on  feoffor  ou  fss  heires, 

38  E.  S.  20.  "  Coment  que  il  repri/i  ejiate  del  alienee  enfee^  SfC."  For  the  canfe 

11  H.  4.  Wi.       aforefaid,  in  refpedof  the  interruption  of  the  privitie  and  continuance 
M  ^%  vl*       ^^  ^^^  eftate.    And  herewith   agreeth  our  bookes  in  cafes  of  war- 
S6E.3  56.        ranties  in  deed,  or  warranties  in  law.     See  more  of  this  in   the 
18  E.  3." 56.*        Chapter  of  Warranties. 
16  £.  3.    Voucher  87.    18  £.  3.  SO.    44  £.  3.    Litt.  fol.  169. 

Se<a.  148. 


TTEM,  il  eft  dity  quefi  home  tient     ALSO,  it  is  fait],  thai  if  a  man 

^  Ja  terre  defonfeignior per  homage    '^  holds  his  land   of  his  lord  by 

tt  fealty  ytt  Had  fait  homage  etfeaUy   homage  and  fealty,   and  he  hath 

afonfeignior,  et  lejeigfiior  ad  iffue    done  homage  and  lealty  to  his  lord, 

fitSf  et  aevy,  et  le  feigniory  difceiuHJl    and  the  lord  bath  iifue  a  fon,  and 

a  kfits;  en  ceo  cas  le  tenant,  quefiji   dies,  and  tlie  feiguiorie  difceudeth 

homage  al  pere,  ne  ferra  homage  at   to  the  fonne ;  in  this  cafe  the  tenant. 

Jits ;  pur  ceo  que  quant  un  tenant  ad   which  did   homage  to  the  father^ 

fait  un  foils  homage  a  fon  feigniory  ihall  not  doe  homage  to  the  fonne; 

il  eft  excufe  pur  terme  de  fa  vie  de   becaufe  that  when  a  tenant  hatU 

faire  homage  a  afcun  auter  heire  del   once  done  homage  to  his  lord,  he  is 

fdgnior.     Bies  uncore  il  ferra  fealtie   exculed  for  terme  of  his  life  to  doe 

aljits  et  heire  le  feignior,  coment  que   homage  to  any  other  heire  of  the 

ilfift fealty  a  fon  pere.  lord.  ^  But  yet  he  fhall  doe  fealtie 

to  the  fonne  and  heire  of  the  Jord, 
although  he  did  fealtie  to  his  father. 

"  jKTE  ferra  homage  aljitz/   If  A',  holdeth  of  B.  as  of  the  manor 

of  DalCy  whereof  J5.  is  feifed  in  tmle ;  B.  difcontinueth  the 

tftate  toile,  and  tdketh  backe  an  eilate  in  fee  fimple;  v^.  doth 

-homage 


Lib.  2.  Of  Homage  Aunceftrel.  Sedi  \4% 

hotnage  to  Bn  B,  dieth  feifed,  the  ifilie  ia  taile  entreth  ;  J.  Hiall  do« 
homage  againe  to  the  heire  in  taile  of  ^.  becaufe  he  is  remitted  to  the  (Pofi.  348.  a.) 
eftate  taile ;  and  the  (late  in  fee  that  his  father  had,  in  refped  where- 
of the  homage  is  done,  is  vanilhed,  and  the  heire  in  taile  is  in  of  a 
new  eflate,  in  refpeft  whereof  he  ought  to  doe  a  new  homage,  [p]  [p]  Britton, 
But  regnlarly  it  is  true,   which  LittUton  faith,  that  when  a  tenant  17 6>  i?^ 
hath  done  once  homage  to  his  lord,  he  is  excufed  for  terme  of  his 
life  to  make  homage  to  any  other  heires  of  the  lord.     But  he  (hall 
doe  fealtie  to  his  fonne^  albeit  he  hath  done  fealtie  to  the  father.   . 

[104.  a.]  Sea.  149. 

w 

JTEMy  ft  lefei^ior,  apres  h  ho-  A  LSO,  if  the  lord,  after  the  ho- 

-*   ma^e  a  luy  fait  per  Jon  tenant,  "^^  mage  done  unto  him  bv  the 

grant  lefervice  ae  Jon  tenant  per  le  tenant,  grant  the  ferviee  of  bis  te- 

Jait  a  un  auter  enjee,  et  le  tenant  at-  nant  by  deed  to  another  in  fee,  and 

turfuif  Sfc.  don^ue  le  tenant  neferra  the  tenant  atturneth^  &.c.  the  tenai^ 

my  compel  de  J  aire  homage.    Mes  il  ill  all  not  be  compelled  to  doe  ho^ 

ferrafealtvy  content  que  tl^ft  fealtie  mage.     But  he  (hall  doe  feally^  al- 

devant  a  le  grauntor ;  car  fealtie  eji  tho*  he  did   fealty   before  to  the 

incident  a  chefcun  atturnement  del  grantor ;  for  fealty  is  incidenrt  to 

tenant,  quant  lefeigniorie  efizraunt.  every  atturnement  of' the  tenant^ 

•  Me$  ji  afcun  home  foit  feijte  d^un  when  the  feigniory  is  granted.  But 

mannor,  et  un  auter  home  tient  de  if  any  man  be  feifed  of  a  mannor^ 

luy  la  terre,  come  del  manjior  avant^  and  another  holds  of  him  the  land, 

dit  per  homage,  lequel  tenant  ad  fait  aspf  the  mannor  aforefaid  by  ho* 

homage  a  fonfeigmor  que  ejifeijie  del  mage,    which   tenant    bath    done 

mannor,  fi  apres  u^  ejtrange  port  homage  to  his  lord  who  is  feifed  of 

praecipe  quM  reddat  envers  le  fei-  the  mannor,  if  afterwards  a  flranger 

gnior  del  matmor,  et  recovera  le  man-  bringeth    a  pradpe,  qudd    reddat 

nor  envers  luy,  et  fuiji  execution ;  en  againfl  the  lord  of  the  mannor,  and 

cefi  cafe  le  tenantjerra  auterfoitsho-  recovereth  the  mannor  againft  hiqi, 

mage  a  cefuy,  que  recovera  le  manor,  and  fues  execution  ;  in  this  cafe  tlie 

coment  ijueiljiji  homage  deva7it ;  pur  tenant  flial  againe  doe  homage  to 

ceo  que  Pefiate  celuy,  que  recevoit  le  him,  which  recovered  the  mannor, 

primer  homage,  ejl  defeate  per  le  re-  although  he  had  done  homage  be- 

covery,  et  ne  girra  en  le  bouche  le  te-  fore;  becaufe   the   eftate  of   him, 

nant  afauxer  oudef  eater  le  recoverie,  which  received  the  firft  homage,  ia 

quefuit  envers  f on  feignior.     Et  fie  defeated,  by   the  recovery,  and   it 

vide  diverfitatem  en  ceo  cafe,   lou  ihall  not  lye  in  the  power  of  the 

home  vient  a  le  feigniorie  per  recove-  tenant  to  falfifie  or  defeat  the  reco- 

rie,et  louil  vient  per  difcenteuper  very  which  was  againlt  his  lord. 

grauni  al feigniorie.  And  fo  fee  a  diveriitie  in  this  cafe, 

IV here  a  man  cqmmeth  to  a  feigniorie 
by  reco\'ery,  and  where  he  commeth 
to  the  fmne  by  diiccnt  or  grant. 

^    TTEM,  Ji  kfcignior^  ipc,  granlie  ferviee  dejbn  tenant  per  fmt,  Britton  t?6. 

,     Sfc/'  Note  a  diverfitic,  when  the  lord  alienetU  Uie  fetgoSorie,  ^  £•  t.  tit. 

anci  when  the  tenant  alieneth  the  tenancy ;  for  when  the  tenant  hath  J*^^S",^^g^^ 

done  homage,  and  the  feigniory  is  transferred  to  another,  either  by  92*       ''   ^* 

the  (s!  Go;  108.) 


•  j[.    Cap.  7.    Of  Homage  Auiicdlrel.     Sed;  149/ 

the  ad  of  the  party  as  alienation,  or  by  ad  in  Idw  as  defcent,  yet 
the  tenant  (hall  not  iterate  homage,  as  he  /hall  do  fealty ;  but  when 
the  tenant  doth  homage,  and  alieneth  the  tenancy,  there  is  a  new 
tenant,  which  never  did  homage,  and' therefore  he  ought  to  doe  ho- 
mage to  the  lordy  albeit  his  alienor  had  done  it  before.  And  it  is  ta 
{*]8£.4bS7.b.  be obferved,  that  none  fliall. doe  [*]  homage,  but  the  tenant  of  the 

land  to  the  lords  of  whom  it  is  holden ;  and  therefore  if  homage  be 
due  to  be  done  by  the  tenant,  if  the  tenant  alieneth  the  land  to  an 
other,  the  alienor  cannot  be  compelled  to  doe  homage. 

% 

"  AttomCj  SfcJ'  Here  by  (SfC.)  is  to  be  underftood,  that  albeit 
he  pay  his  rent,  performe  his  annual  fervices,  and  doe  fealtie,  which 
is  a  part  of  homage,  yet  homage  he  Ihall  not  doe. 

*     "  Mesjiafcun  home  fmt feifie  d'.vn  mannof,  ^c."    Here  it  appear- 
eth,  that  the  cafe  of  the  recovery  of  the  feigniorie  differeth  from  the 
VId.  Se£L  551.    alienation  of  the  lord,  which  is  his  owne  acl,  or  the  defcent  of  the 
SS  £.  S.  felgniory  to  the  heire,  which  is  an 'ad  in  law.  And  the  reafon  of  this 

^^?r?  Is**      diverfitie  is,  for  that  by  the  recovery  the  ftate  of  him  that  received 
59  H  6  34!        ^^  homage  is  defeated ;  for  it  (hall  not  lie  in  the  mouth  of  the  tenaRt 
7  R.  7.  i  1.         to  falfiiie,  or  to  fruftrate  or  defeat  the  recovery,  which  was  againft  his 
I>o£t  &Stiid.      lord  of  Uie  mannor  or  felgniory,  for  that  the  tenant  had  p       '   r  n 
*>'•  **•  nothing  therein^  and  every  man  by  law  ought  to  meddle  in  I  *^4»  D.  J 

M  H.  «.   Dyer  ^^^^  ^^^^  ^-^^  ^^^  which  belonged  unto  him,  which  is  worthy  of 

pbfervatio^  concerning  falfifying  of  recoveries. 

Note,  that  to  falfiiie,  in  legal!  underftanding,  is  to  prove  falfe, 
.  that  is,  to  avoyd,  or,,  as  Littleton  here  faith,  to  defeat,  in  Latine 
fi]  7  H.  e.        fuifarc,  feu fal/ificare,  [{jfalfumfacere. 

*^-  4»  But  fince  LdttletoB  wrote,  it  is  recited  by  ad  of  parliament,  that 

whereas  divers,  &c.  have  fuffered  recoveries  againft  them  of  divers 
niannors,  &c.  for  tlie  performance  of  their  wills,  for  the  furetie  of 
their  wives  joyntures,  &c.  and  the  recoverors  had  no  remedy,  to 
compell  the  freeholders  and  tenants,  &c.  to  attoume  tmto  them, 
nor  could  by  order  of  law  attaine  to  the  rents,  fervices,  '&c.  that 
ad  doth  give  the  recoverors  power  to  diltreyne  and  avow; 
whereupon  many  have  thought,  that  this  doUi  impugns  Littleton's 
cafe  of  the  recovery.  But  di/iinguendumq/l,  Littleton  intendeth  his 
cafe,  either  upon  a  recovery  by  title,  (for  he  faith,  that  the  i^ate  of 
the  tenant  in  the  recovery  is  defeated)  or  without  any~confent  upon 
pretence  of  title,  which  is  all  one ;  for  the  tenant  cannot  faUifie,  and 
the  lord  (hould  avow  as  one  that  came  in  of  a  former  title.  And 
{a]  S9  H.  6.  i9,  lAtileton  hath  good  authority  in  law  to  warrant  [fl^  his  opinion,  and 
$7  H.  6.  38.  i\^^  ilatute  of  7  H^  8.  extende  th  to  common  recoveries  had  by  coafeitt 
35  H.  6. 22.       ^^^  agreement,  as  appeareth  by  the  ad  itfelfe,  which  then  was,  and 

yet  is  a  common  aflfurance  and  conveyance,  whereof  the  law  taketk 
notice,  and  whereupon  (as  appeareth  by  the  axir)  an  ufe  might  be  li- 
mited. So  as  it  is  apparent,  that  fuch  recoverors  came  in  meerely 
under  the  date  of  the  lord,  6cc,  and  bad  no  remedy  (as  the  flatute 
faith)  to  compell  the  freeholders  and  tenants  tO'attourne,and  wijthout 
attournement  could  neither  diftreyne  hor  avow.  'Wherefore  this 
i^atute  gave  recoverors  remedy  to  diflreyne,  and  a  forme  to  avow 
and  juftifie,  which  they  had  not  before,  as  it  appeareth  by  the  Db&or 
md  Studenty  who  lived  at  that  time.  The  bodie  of  the  a^  is,  Tkdt 
fnch  recoverors  may  diftreyne  and  inak$  axvarie^  S^-c.  as  thqfeperfons 

.  a^tifilt 
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agoifijt  whoM  the /aid  retwery  is,Jhauld  havedone^  SfC,  if  the  fame 
recovery  had  not  been  had,,  and  have  like  remedie^  Spc» 

If  a  man  had  made  a  kafe  for  yeare$  to  begin  at  Michaelmas,  re-  28  H.  ft.  D^er 
ferving  a  rent,  and  before  Michaelmas  he  bad  fufTered  a  common  re-  41. 
.    covery,  the  recovero.r  Ihould  diilreyne  for  that  rent^  which  the  leflbr 
before  the  recovery  could  not     But  if  the  recovery  ha^l  not  beene 
had,  then  he  might  have  diftreyned,  and  fo  it  is  within  the  ftatute. 
But  if  a  fine  had  beene  levied  of  a  man  nor,  and  before  attournment 
the  conufee  had  fuft'ered  a  common  recovery,  the  recoveror  (hould  (Paft.  215.  a. 
not  diftreyne,  &c.  becaufe  the  conufee,  againd  whom  the  recovery  3f  1.  a.)  ' 
was  had,  could  not. 

But  tbi?  a6t  extended  onely  to  diftrcffes  and  avowries  for  rents, 
fervices,  and  cuflomes,  and  gave  alfo  a  forme  of  a  quare  impedit* 
But  upon  this  ftatute  it  was  holden,  that  the  recoveror  could  not 
have  an  a6tion  of  debt  againil  the  leflee  for  yeares,  nor  an  adion  of 
wait  againft  tenant  for  life  or  yeares;  and  therefore  remedy  was 
provided  in  thefe  cafes,  by  the  ilatute  of  *li  H.  8.  tlH.8.ctp.l5»< 

TTBMj  fi  un  tenant  ^  que  doit  per  ALSO,  if  a  tenant,  which  ought* 

fon  tenure /aire  a  Jon  Jeignior  ho*  "^  ^y  ^>s  tenure  to  doe  his  lord 

mage,  vient  a  Jon  Jeignior,  ei  dit  a  homage,  commeth  to  his  lord,  and 

luf,Jir,jee  d^y  a  vausfaire  homage  faith  unto  bint,  Sir,  I  ought  to  doe 

pur  les  tenements  qiiejeo  teigne  ae  homage  unto  you  for  the  tenements 

V0U8,  etjeofue  iofpriji  a  torn  f aire  which  I  hold  of  you,  and  I  am  here 

homage  pur  mejmes  les  tenements ;  ready  to  doe  homage  to  you  for  tixe 

pur  gutjeo  voiispri/^  que  ore  ceo  voiles  fame  tenements ;    and  therefore  L 

receiver  de  moy,  pray  you,  that  you  would  now  r»* 

ceive  the  iame  from  me. 

« 

«  PATENT  a/on  feigniour:'   The  tenant  ought  to  feeke  the  lord 

to  doe  him  homage,  if  the  lord  be  within  England;  for  this 

fervice  is  perfonall  as  well  of  the  lord's  fide  as  of  the  tenant's  fide, 

X\0'\    a  1  ^^'^  ^'^^  requireth  order  and  decency.      And  therefore 
^'     '-^  Bra&on  faith,  et  fciendum,  qvhd  iUcy  qui  homagiumfuUm  Bradoo»foL 
facer e  debet y  jobtentu  reverentice  quam  debet  domino  fuo^  adire  debet  80.  a.    And 
,  *  dominuntfuum  ubicunque  inventus  fuerit   in  regno^  vel  alibi fipojjit  Britton,fol.lTl. 
commode  adiriy,  et  non  tenetur  dominits  quctrerejuum  tenentem,  ^^,Jic  *?J      '**'** 
d^et  homagium  eifacere.    And  the  fame  law  it  is  for  fealty ;  and 
the  diverfity  between  thefe  fervices  and  the  rent  i6,  becaufe  that 
thefe  are  perfonall,  and  the  rent  may  be  payd  and  received  by  other^ 
and  therefore  a  tender  of  the  r^nt  upon  the  land  is  (ufficieoU 


'\ 
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TC^T  ji  h  feignior  adonques  refufa  A  ND  if  the  lord  fhall  then  refufe 

^  de  ceo  receiver,  donque  aprestiel  '^  lo  receive  this,  then  after  fuch 

trfufall  le  feignior  ne  poet  dijlreiner  refufall  the  lord  caDnot  diftceine  the 

le  tenant  pur  le  homage  aderere,  de-  tenant  for  the  homage  behihde«  be- 

^;aHt  que  tefdgnior  requiroit  le  tenant  fore  the  lord  requireth  the  tenant  to 

defaire  a  1u^  homage,  et  le  tenant  a  doe  homage  unto  him,  and  the  te- 

ceofaire  refiifa*  nant  refufe  to  doe  it. 

AN  D  the  reafon  hereof  is,  for  that  when  the  tenant  hath  done 
his  endeavour  and  duty  to  offer  his  corporall  fervice,  and  the 
lord  refufeth  the  fame,  or  doe  not  accept  his  fervice  upon  his  tender 
thereof,  (M^hich  is  a  refufall  in  law)  then  the  law,  in  refped  of  the 
lord's  fault,  requireth,  that  before  the  lord  can  diilre ine  for  it,  that  he 
doth  require  the  tenant  to  doe  that  fervice ;  and  if  he  either  refufe 
to  doe  it,  or  doe  it  not  when  he  is  required,  it  is  a  refufall  in  law. 


Vide  BrmftiM^ 
fol.  85. 

Britt  in,  irt. 

fl  £.  S.  S4. 

SI.  Aif*  p.  73. 

tOE.3, 

ilvowrj  StS. 

45  £.5.  9. 
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TTEMj  home  poit  tener  fa  terre  A  LSO,  a  man  may  hold  his  land 

^  per   homi$ge   auncefirel,    ei  per  by  homage  aimceftrell,  and  by 

rfc^agfi,  ou  per  auter  fervice  de  chi*  efcuage,  or  by  other  knights  fervice, 

tiakr,  auxi  bienficome  ilpoyt  tener  fa  as  well  as  he  may  hold  his  land  by 

t$rre per  homage  aneejlrel  enfocage.  '  homage  aunceftrell  in  focage. 

SO  as  homage  anceflrell  may  belong  as  wel  to  a  tenure  byefcuage' 
or  knights  fervice,  as  to  a  tenure  in  focage,  or  to  a  tenure  in 
nature  of  focage ;  whereof  there  hath  fomewhat  been  fpoken  in  the 
Chapter  of  Socage  (i). 


(I)  [See Note  no.] 
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[105.  b.]    Chap.  8.     Grand  Serjeantie.  Se6t.  155. 

'TE  NUR  E  per  graundferjeantie  T^  EN U  RE  by  grand  ferjeanty  is, 

•^    eft,  iou  un  name  tientj'es  terresou  where  a  man  holds  bis  lands  or 

tenements  de  nojirefeij^nior  le  toy  per  tenements  of  our  fovereign  lord  the 

■     tiehjervices  que  il  doit  enfon  proper  king  by  fuch  fervices  as  he  ought  to 

peijonfaifealroy;  come  de porter  le  do  in  his  prpper  perfon  to  th^  king, 

banner  de  no/irej'ei^nior  /eroy,  oufa  as  to  carry  the  banner  of  the  king, 

lance,  ou  de  ame/ner  fon  hojie^  ou  or  bis  lance,  or  to  lead  his  arrny^  or 

d^e/irefon  marjhai,  ou  de  porter  Jon  to  be  his  marQiall,  or  to  cany  his: 

efpee  aevant  iuy  a  Jon  corofiementy  ou  fword  before  him  at  his  coronation,  ' 

d^ejire  Jon  fewer  a  Jon  coronement,  ou  or  to  be  his  fewer  at  his  coronation, 

fon  caivery  ou  fun  butler,  ou  defire  or  his  carver,  or  his  batler,  or  to  be 

un  de  Jes  chamberlains  de  le  rejceit  one  of  his  chamberlaines  of  the  re- 

defon  ejchequer,  ou  de  Jaire  auters  ceipt  of  his  exchequer,  or  to  do 

tielsjetvicesy  6fc.   £t  la  cau/'e  que  tiel  other  like  ferviceg,  &c.    And   the 

Jervtce  eft  appell  grand  ferjeanty  ejly  caufe  why  this  liervice  is  called  grand 

pur  ceo  que  it  eji  pluis  grand  et  pluu  feirjeanty  is,  for  that  it  is  a  greater 

dignej'ervicey  que  ejl  le  fervice  en  le  and  move  worthy  liervice,  than  the 

tenure  defcuage.      Car  celuy^  que  fervice  in  the   tenure  of  efcuage.' 

tyentper  efcuage,  n^efi  pas  Hmiteper  For  he,  which  holdeth  by  efcuage^ 

Ja  tenure  aefdireajcun pluis  efpecial  is  not  limited  by  his  tenuis  to  do 

fervice  que  ajcun  (\uter,  que  tyent  per  any  more  efpeciall  fervice  then  any 

efcuage,  doit  Jaire.    Mes  celuy,  que  other,  which  holdeth  by  efcuage, 

tientper  grand  ferjeanty,  doitfaire  ought    to    doe.       But  he,    which 

nn  efpecial  fervice  al  roy,  out  U,  qu^  holdeth  by  grand  ferjeanfy,  ought 

tientper  efcuage,  ne  doitjaire.  to  doe  fome  I'peciall  fervice  to  the 

king,    which    he,    that    holds    bj 
efcuage,  ought  not  to  doe. 

^  nf^EKURE  per  grand  ferj€anty7    Serjeanty  corameth  of  the  [aJOlanr. 

jFrc«cAword  (ferjeant)  L/atelleSf  2Lnd  [a]jfbrjcantia  idem  eg  mBraSiiflib 
quodfercitium.  And  it  is  called  [b]  magna  ferjeantia,  or  ferj ant tria*,  2.  Si>\s4',S5! 
or  mngfoanfercitivim,  great  fervice,  as  well  in  refped  of  the  excel-  lib.  1.  cap.aO. 
leocy  and  greatn^ife  of  the  perfon  to  whom  it  is  to  be  done  (for  it  is  *  ^\^Ut  lib.  1. 
to  be  done  to  the  king  only)  as  of  the  honour  of  the  fervice  itfelfe ;  ^fP*  1^'.**^'  ** 
•ad  fo  IMtkton  himfelfe  in  this  Sedion  laith,  that  it  is  called  magna  rc?BrUtun,  cap» 
ferjeantia,  or  fnagmmfervitium,  becaufe  it  is  greater  and  more  wor-  66.  lol.i64,l65! 
liiy  than  knights  fervice,  for  this  is  revera  fervitium  rvgalCf  and  not  Ockam  cap. 
fnilitare  onely .    Fleta  faith,  magna  autemftrjeantia  diet  poterit,  cum  S"**f*  "•■*  **'• 
futf  ad  eundum  cum  tege  in  extrdtu,  atm  equo  cooperto,  vel  hujufino-  ^^^^  ok  r^ 
4i|  adp^triatmti^nemjwritfecffatus,  FiachdenJicvL 

ubi  fupra. 
*'  De  nqftre  feignior  le  rtnf!*    This  tenure  hath  feven  fpeciall  pro- 
perties.   i.T«  be  bolden  of  the  king  only.   a.  It  muft  be  done,  when  Bradon,  lib.  & 
the  4enaiit  is  able,  in  proper  perfon.  3.  Hiis  fervice  is  certaine  and  84.  11 H.  4  54, 

!»articular.    4.  The  relieife  due  in  refped  of  this  tenure  ditfereth  ^^  ^'  *• 
irom  knights  fervice.    5.  It  is  to  be  doo^  within  the  realme  (1).  f.^i^^^.^* 

^.  It  10H.6.AUK 

P^nie(be  44. 
(0  [SefNoteiU.3 
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6.  It  is  fubjeft  to  neither  aid  pwr /aire Jiiz  cUvaUr,  or JiU  mantr, 
And7.  it  payeth  no  efctiage.  '  _ 

f3  !!•  3.  tit.  «« Ctvme  de  porter  U  banner  de  nq^rtfeurnior  It  royy  cm  de  amefner 

wl[rf  « Ref  ^^  ^^-^^^  '^^'  fi*"^^'  fervicc  to  the  king  may  (as  it  appcareth 
«8*L  i!      ^'  htrthy)  conccfne  the  warre«  and  matters  military;  for  finfiLa.! 

fome  grand  fetjeanties  are  to  be  done  in  the  time  of  war  for  ^  '^ 

the  faiety  of  the  realme;  and  fome  ia  time  of  peace,  for  the  honour 
of  the  realme. 

<4.tnft.l23.)  *' Ou  d'^re  fan  mar/hM.**    [*]  If  the  king  giveth  lands  to  a 

[•]  Fleta,  Ub4.  niah,  to  hold  of  him  to  be  his  marfhall  of  his  hoft,  or  to  be  marihall 
is^EJis.  D'  r  ^^  England y  or  to  be  condable  of  England ^  or  to  be  high  ileward  of 
285.  Camd.*  England  [*],  chamberlayne  of  England^  and  the  like,  thefe  are 
Brir.  286, 387.  grand  feijanties  ;  and  thefe  and  fuch  like  grand  ferj^nties  are  of 
{*]Ockain.c«p.  great  and  high  juriiididion,  and  fome  of  them  conceme  matters  mi^* 
Oftciiiiii  0)0-  Jitary  in  time  of  war,  and  fome  ferrices  of  honour  in  time  of  peace. 
M  u  ani.  ^^^  ^y^  18  to  be  obfervcd,  that  though  there  were  divert  lords  mar* 

M  In  Rot.  Jballs  of  England  before  the  raign  of  f  z]  R.  n.  yet  king  R.  9.  created 
l^tent-'dc  anno  Thomas  Mowbrty  duke  of  Norjolke  the  firft  earle  marOiall  of  Emg^  , 

land  per  9iomen  comitU  marifchalli  Anglim. 

"  Ou  de  porter /on  efpee,  fyc,  ou  d^^refonfemer  afon  corenemenf^ 
ipc^    Thefe  and  fuch  like  grand  ferjanties  at  the  king's  coronation  * 

are  fervices  of  honour  in  time  of  peace. 

* 

(4.  Iiift.  106.)         «  lyefire  w^  defet  chamberfainetj  SfC.  on  de/aire  outers  tieh/er^ 
.[o]Vid.5lH.S.  ^cs**'    ii  13  njfo  a  tenure  by  grand  feijanty  to  hold  [a]  by  atiy 

10  K  s.  c  11.  ^^^^  to  ^^  ^one  inperfon  concerning  the  receipt  of  the  king's  trea* 
14  E.  9.  c.  14.  fure ;  Quia  tktfaurut  regis  refpicit  regent  et  regtium ;  and  cenjus  regivs 
96 II.  8.  ca.  s.     e^  aninia  reip.    So*  it  'ujirmamcntufn  belli,  et  omamenium  paeis^ 

34.  &  5  H.  8.  Milites  camerarii  dicuntur^  quia  pro  cofmerarm  miniftrant ;  and 

11  E^4  fo  1  concerning  their  office*  this  is  the  eff«6t,  as  Ockam  [6}  (aith,  qfichtn^ 
Fl.Com.  sori  camerariorum  in  recepta  conjijlit  in  tribuSf/cUicety  cloves  arcaru^f 
908.  4'C«  bajulant^  pecuniam  numeratam  ponderant^  et  per  centenas  Ubrgs 
[b}Ockam«  cap.  in  formulas  mittunt.  But  difconti  nuance  in  eifedt  hath  wome  ont 
Qmd  fit  &ac-  ^|j^jj.  office.  And  yet  they  continue  their  name,  and  keepe  the 
Sus  "'nibttrienlls  ^^^  ^^  ^*  treafurie  where  the  records  doe  lye. 

in  iibro.Ni^  fub  cuftodia  caiDerarioram. 

And  another  faith,  camerarius  dicitur  d  camera^  quia  catnera  c/l 

locus  in  quern  thefaurus  recolligitury  vel  conclave  in  quo  pecunia  re-' 

]lot.olau(!.6E.l«  fervatuT,     So  as  camerarius  in  legall  fignification  efi  cu/tos  regU 

iBcmb.  1.  cenjUs:  and  Ifillielmus  de  Bellocampo  comes  IVarwid  hidd  qficium 

camerarii  infcaccario. 
Xx  ledur&  Or  by  any  office  concerning. the  adminiftration of  jnfticej  qui^ 

,  Mftrrowe.  ju/lUidJirmatur  folium, 

[c]  £x  inqoHt"  It  appeareth  by  an  ancient  record*  [cj  that  Varmnmt  de  SoM&d 
tione  poft  raor-  Petro  tcnuit  de  domno  rege  in  capite  fnedtetaten^ftrymdist  pads  ppr 
£«ao*  P^tr  ^*  f'^ili^^i  inveniendi  decern  fervientcs  pacis  ad  afftodiendam  pacem  m* 

4  E.  2.  Ceftr!      Q/^'*«^« 

Vid.  7.  Air.  15,  See  Ockam  of  the  iirft  inditution  and  ancient  order  4>f  the^exchsT. 
7£.  :3.  j7.    ^     qucr,  Dier  4£/iz.  213.  the  uiberie*  of  the  exchequer  holdea  b/ 

grandferjanty. 

"  Ticls fervices,  Sfcf  Here  by  C^eJ  is  to  be  underftood  other 
like  fervices  not  expreflTed,  as  partly  appeareth  by  that  which^haitK 
beeue  faid,  viz.  to  be  ileward  of  Bngland,  conftable  of  England, 

chamberlayfiA 
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cbamberlayhe  of  England^  and  other  honoui%ble  fervices,  whereof 
'  ttiore  (ball  be  faid  ih  this  Chapter. 

**  Ou  un  efpeciall  ferxice  al  roy."    That  is  to  fay,  that  this  great^ 
fci vice  be  fpecially  fet  downe;  for  it  may  conlift  of  divers  branche.%' 
as  to  goe  with  the  king  in  his  warre  in  the  foreward,  and  to  returne 
in  the  reareward  ;  and  alfo  to  pay  rent,  &c.  but  yet  it  muft  be^cer-  23  H.  3.  Gaid. 
laine  and  particular.  «         148. 

Sed.  154. 

TTEMy  fi  tenant  que  tient  per     A  LSO,   if  a  tenant 

-^   efcuagemorufiyfonheireefteantde  ^"^  which  holds  by  ef-  (Ante  83.  a.) 

pleine  age^  sUl  tenoit  per  unfee  de  cuage  dveth,  bis  heire  being  of  full 

ckivalevy  le  hefre  ne  paiera Jorfque  nge,  if  ne  holdeth  by  one  knight's 

c.s.pur  relief Cy  come  eft  ordaine  per  fee,  the  heire  (hall  pay  but  a  c.  s. 

/e/hiftt/e£fe  iVlagna  Charta,  cap.  2.  for  reliefe,   as  is  ordained  by  the 

Mes  fi  celw/  qiie  tient  de  roy  per  ftatiileof  Magna  CAarfa,  c.  2.    But 

X\t\f\  hi  t?'*^"^  ./^y^^'*^'^  morujty  Jon  if  he  which  holdeth  of  the  king  by 

^100.     .J  ficire  ejleant  de  plein  age,  le  grand  ferjeanty,   dieth,    his   heire 

heire  patera  at  roy  pur  relief  e  le  va-  being  pf  mil  age,  the  heire  (hall  pay 

lue  de  les  terres  ou  tenements  per  an  to  the  king  tor  reliefe'  one  yeares 

(oufler  les  charges  et  reprifes)  queux  value  of  the  lands  or    tenements 

it  tient  del  roy  per  grand Jerjeantie  which  he  holdeth  of  the  king  by 

(i).     Et  eft  ajcavoir,  que  ferjeanlia  grand  ferjean tie  over  and  befides  all 

en  Lcftin  idem  ed  quod  fervitium,  charges  and  reprifes.     And  it  is  to 

et  lie  magna    ferjeantia   idem  eft  he   underftood,    that  ferjeantia  \u,, 

quod  magnum  lervitium.  Latine  is  the  fame  quod Jercitiumy . 

and  \o  magna  ferjeantia  is  the  fame 
quod  magnum  Jervitium, 

**  Paiera  al  roy  pur  relief e  de  value  de/es  terres,  ^rc.''  '  And  here-  n  |i.  4  79,  b, 
with  agreeth  1 1  if .  4.  72,  b. 

**  Setjeantia  idem  eft  fpiodferdtiumJ*     Hereby  it  appeareth  that 
the  explanation  of  ancient  words'and  the  true  fehfe  of  them  are  re-  , 

^fite,  and  to  be  underftood  per  verba  notiora. 

Se€t.  155. 

TTEMy  ceuxy  que  teignontper  ef-  ALSO,  they,  which  hold  by  ef- 

cuage,  doient  faire  lour  fervtce  "^  cuage,  ought  to  doe  their  fer- 

hors  de  roicdme ;  mes  ceux,  que  teig-  vice  out  of  the  realme  ;  but  they, 

notU  per  ground  ferfeantiey  pur  le  which- hold  by  grand  lerjeantie,  for 

greinaer  part  doient  faire  lour  fer-  the  moft  part  ought  to  doe  their 

vices  deins  le  roialme.  fervices  within  the  realme. 

(l)  See  29  to  reliefii  su;ite  69.  b.  76.  a.  83.  a« 
Vol.  I.  X  «  TBNANTS 
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••  ^pBNJNTS  fff  ifcuagc  doient  /aire  hwrfirvice  hart  dei 

f.y.  B.  «S  E.         For  ^^t  that  holdcth  by  coinage  or  callle-gard,  holdeth  by  knights 
{4.  Co.  88.)       f»rvie«,  and  is  to  doe  his  fcrvice  within  the  realme  \  kut  he  holdeth 

pot  by  efcuage  |  and  therefore  Li/Z/r/oa  materially  fwd  iaieixifper 

e/cudge^  and  not  tenant  by  knighu  fcrvice  (a). 

.  "  Pur  If  srt'inder  pari."  For  to  bear  the  king's  banner,  or  hi* 
lance,  or  to  lead  his  hoft,  and  to  be  his  niarfhall,  &c.  may  be  aa  well 
without  the  rcaline ;  and  therefore  Littleton  feid  (for  the  grtatefi 
fSLTty 

Scft.  156. 

TTEllt,ifeftJit,^eenles'march€$  ALSO,  it  i«  {lud,    that  in  the 

■^   i/e  Scolland  alcuns  teignont  de  marches  of  ScoZ/tfiid  fome  bold 

toy  per  comage/  c^ejiafcavoir,  pur  of  the  king  by  cornagc,  that  is  to 

rentier  t/»  co;  wm,  pur  gamer  /tomes  lay,  to  wiiide  a  liorne,  to  give  men 

de  pah,  quautih  oyent  que  le  Scoties  of  llie  countrie  warning,  wlien  they 

on  auicn  enemies  veianonton  voilent  lieare  that  tlie  tkots  or  olher  er*t 
enter 


grattm 

tififit  ti  ^ 

de  rot/,  per  ^lel  fervice  de  coinage^  of  any  other  lord,  then  of  the  Ling, 

cio  n'ejt  pas  grand  ferjeatitie,  tne-i  cjl  by  fuch  Ibrvice  of  cornage,  tliis  19 

Jeivii-e    de  chivaler,  et  trait  a  lay  not    gnmd    ferjeanly,    but     it    ia 

garde  et  marriage;  car  mtl  poit  tener  knights   iervice,  and  it  draweth  to 

per  grand  ferjeauly  fi  non  de  toy  it  ward  and  marriage  (2);  for  none 

taidjoiement.  nmy  hold  bt  grand  lerjeaiity  but  of 

the  king  only. 


IT.  5.  cap.  7.    *'    7?^  ^*'*  marches  de  Scotland.''  Marchts  is  either  a  Saxon  word, 
?^'.  **^*^'^*  and  fiknitieth  fimitesj  bourdcvrs,  or  ^n  Engiijh  vford^  viz. 

Markes.     Ao^a,  for  that  it  lyeth  neere  to  ScotlaJid,  it  is  fayci  in  the 
marches  of  6Vo^/(i;u/,  and  yet  the  land  whereof  iji/^/e'^cvi  rio*T   «  1 
iwre  Ipcaketb,  lieth  in  England[i).  L*"/-  »-J 


4 

(.'iinifirn  in 
Bmanuiii. 


"  Fer  corfwgff    Cornagium  is  derived  (as  comvare  alfo  is)  d 
xornu,  and  is  as  much  (as  before  hath  been  noted  (3)  as  the  fcrvice 
of  the  Lome,     It  is  alfo  called  in  old  bookes  hamgeld, 
f%  TT.  X  Ht,  Note,  a  tenure  by  cornage  of  a  common  perfou  is  knights  fervice, 

Ci^rd.  148.  of  the  king  it  is  grand  ferjeanty  ;  fo  ai5  the  royall  dignity  of  the  per- 

il E.  3.  66.  f  ,n  of  the  lord  iniiketh  the  dift'crencc  of  the  tenure  in  this,  cafe  (4). 

*""*'•.;?'•  .Ami  I  find  that  thfro  were  cor/f zcu/fl ni  amone<l  Xht  Romans '^ /:l 
F.y.  fi.  8&  .<      aiakjuerunt  cornicuiarn  quia  comujiicttoant  excuhias  mtlttares ;  dBU 
^ magna Jcrjeaktia  is  appropriated  only  to  this  tenure. 

(2)  [Sec  Note  112.]  *     (2)  [Sec  Note  113.] 

(3)  See  ante  69.  b. 
[107.  a.]  (4)  Sec  polh  108L  b.  where  for  a  like 

(i)  See  further  as  to  the  marchts  of  realima  lervict.which  if  it  was  to  be  done 
ocotJiind,  4,  lp,i.  a8j.  and  Niciiolt.  i-cgcs  toa Junje^  would  be/ocage,  is  diftinguiflied 
Marcli.  by  the  denomination  of  petit  ferjeanly, 

.••■'•■"-•  Sed. 


Xib.  9.  Of  Orai\cl  Segeanlie. «    * .-:  $e<^.  J57. 


Sedi.  157. 
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jTBM,    home  poit  veier  anno  A  LSO,  a  manmav  fee  in  anno 

•*    11  H.  4.  9«€  Cokayne,  adonqtie  "^  11  //.  4.  that  Cokaymy  thea 

xhitft  baron  a'efchequer,  vient  en  le  chiefe  baron  of  the  exchequer,  came 

common  banke^  portant  ovefqnes  Ivy  intolhe  common  place,  and  brought 

4acopi€  d*un  rtcorde  in  hasc  verba,  with  him  the  copy  of  a  record  in 

Tahs  tenet  tantam  terram  de  domi-  thefe  words.  •    Talis  tenet  tantam 

no  rege  per  lerjeantiani,  ad  inve-  terram  de  domino  rkgeper  ferjean^ 

niendnm  unum  homineoi  ad  guer-  tiam,  ad  inveniendum  unumhominem 

ram  ubicunque  infra  quatuor  maria^  ad  guerram  ubicunque  infra  quatuor 

&c.  Etildematiiida,s'il/uitgraund  mana,  S^i\    And  he  demanded^  if 

ferjeantyy  ou  petite  ferjeantie.    Et  this  were  grand  fevjeantyj.  or  pejtite 

Hanke  adonques  di/oit,  que  it  fuit  ferjaniy«     And  Hanke  then  faid, 

^ratmdeferjeantie ;  pur  ceo  que  il  ad  timt  it  was  grand  ferjanty  ;  becaufe 

Jervice  ajaire  per  corps  d^un  home,  he  had  a  feivice  to  do  by  the  bodie 

ei  s'il  ne  purra  trover  ntU  home  a  of  a  man^  and  if  he  cannot  find  a 

faire  le  Jervice  pur  luy^  ilmefmedoit  man  to  dcJe  the  fervice  for  him,  he 

jaire.    Quod  alii  juititiarii  concef-  himfelfc  ought  to  doe  it(5).    Quod 

ieront.      Cokaine  donque.  Doit  le  alii  ju/iitiarii  conceffertmt.      Then 

tenant  en  ceo  caspaier  reliefe  alva^  faith  Cokaine^  Ought  the  tenant  iu 

lue  de  terreper  an?    Ad  quod  non  this  cafe  to  pay  reliefe  to  the  value 

*  fuit  refponfum.  of  the  land  by  the  yeare?    Ad  quod 

non  fuit  refponfujfn. 

**  Jp'T  s^il  ne  purra  tracer  nul  home  a  faire  lefcrrice  pvr  luy^  SfH*' 

Hereby  it  appeares,  that  tenant  by  grand  ferjantie  may  in  11 K.  4. 7S. 

fome  cafes  make  a  deputy  ;  and  therctore  the  diverfitie  is,  that  2 1  E.  3.  3«. 

where  the  grand  ferjanty  is  to  be  done  to  the  royall  perfon  of  the  ][,,'ddi  ImerW^ 

king,  or  to  execute  one  of  thofe  high  and  great  offices,  there  bis  j.|(^  ^^  Banco, 
'  tenant  cannot  make  a  deputie  without  the  king's  licencq  ;  and  there-  SirJuimMo^re** 

fore  Littleton  hatb  faid  before  that  fuch  fer  vices  are  to  be  done  in  care. 

proper  perfon.     But  he  that  h^ldeth  to  ferve  him  in  his  warre  iiH.  4.  7!t. 

within  the  realme  or  by  cornage,  uiay  make  a  deputie. 

[•]  Johannes  de  Archier  qui  tenet  de  domino  rcge  m  capite  perfer"  f»]  CItuf.  it  .' 
jantiam  orchcrie^  S^c.  in  coinitatu  Glmc  hares  in  cujiodid.  H-  3.  m.  ^. 

*^  Infra  quatmrnuiria."    That  is,  within  the  kingdome  of  jEnj-  Rot.  Efchtctof. 
Uxnd,  and  the  dominions  of  the  fame  kingdome  (6).  41 H.  3.  uu.  f3. 

Now  it  is  good  to  be  feene  what  perfons  that  hold  by  grand  fer-  Siepbtn  Hw- 
jantie  may  doe  and  performe  that  honourable  iiervice  in  perlon,  and  *"^  **" '     ^ 

[1  o^  b  1  ^^^*^  ought  not  to  be  received  thereunto,  but  ought  to  m!»ke 
*t^/«  t>»  J  ji^fufficient  deputy.  At  the  coronation  of  [a]  king  jR.  2.  \a]  1  K.  «;Rou 
John  Wifjhire  citizen  of  London  exhibited  his  petition  to  the  higU  CiiMiCia.45. 
Reward  of  England  in  his  court,  that  where  ihfc  faid  John  held  cer- 
tain lands  in  Hay  den  in  the  county  of  E£'€x  of  Uie  king  by  grand 
ferjeantie,  viz.  to  hold  a  towell  when  the  kmg  (huuld  wa(h  his  bands 
before  dinner  the  day  of  his  <;oronation,  &c.  and  prayed  that  he 
might  be  accepted  to  doe  this  ofiSce  of  grand  ferj^antie,  the  judge- 

mts3t 

(5)  ^  [See  Note  114.]  (6)  [See  Note  1 15.! 

X  ^ 
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ment  followeth.  Bi  qida  apparet  per  recorf  de  Scaccario  domtni 
regit  in  curid  monjtr^t  qubd  prctdiSia  tenementa  tenentur  de  domino 
rtge  per  ftrcitium  prBtdtStum^  ideo  diBus  Johannes  admittitur  adfer- 
%:itium/uum  hujufmodi  faciendum  per  Edmondum  comitem  Caniabri- 
gi<e  ieplitaiumjunm^  et  Jic  idem  comes  injure  ipfiua  Johannis  mwHu-^ 
'  tergium  tenuity  quando  dumtnus  rex  lavahat  manus  fiuu  dvSto  dii 

conutittiottis  fwB  ante  prandium. 

Ry  which  record  it  appeareth,  that  the  faid  John  JVil/hire,  being 
«f  bits  quahty  and  huvlug  not  aoy  dignity^  could  not  doe  and  performa 
this  high  and  honorable  fervice  to  the  royall  perfon  of  the  king^ 
but  did  make  an  bonprable  deputy,  who  performed  it  in  his  right ; 
which  is  worthy  of  obfervation. 
Vid.  1  B.  f .  ,  At  the  fame  coronation  fyHliam  Funievall  exhibited  his  petition 
nieiub.4&.  jn  ^]^^  (^nt  court,  that  where  he  held  the  mannor  of  Farnham,   in 

the  county  of  Buck^  with  the  hamlet  of  Cere  in  the  fame  county,  by 
the  fervice  to  find  to  the  king  at  his  coronation  a  glove  for  his  right- 
hand,  and  to  fupport  the  king's  right  hand  the  fame  day,  while  he 
held  in  his  hand  the  verge  royall,  the  judgement  followeth.  Qui 
quidem  petiiione  debits  iniclleHuy  et  fitltd  publkd  proclamatione^  Ji , 
yuis  clameo  ipjins  IVillielmi  in  ed  parte  contradicere  villcty  nemineque 
et  confrarte/itey  confideratum  juity  quhd  idem  Willielmus^  qffkmptoper 
eum  primitHs  ordine  fitilitariy  ad  fervitium  prardi^um  admitteretur 
faciendum  j  et  pojlmodo  (videlicet)  die  Mart  is  proximo  ante  corona^ 
tioncm  proedifiam  dominui  rex  ipfum  Williclmum  apud  Kenington 
honor ifice  pr(rfecit  in  militemy  et  jic  idem  WiUielmus  fervitium  fuum 
prctdicium  diflo  die  cordnatiouisy  juxia  conjzderationem  preediciamy 
perfecit  et  in  oinnUms  adimplevit.  By  which  it  appeareth,  that  a 
knight  is  of  that  dignity,  that  he  may  performe  this  high  and  ho- 
nourable fervice  in  his  owne  perfon ;  and  although  this  William 
FumetAll  was  defcendf  d  of  an  honorable  family,  yet  before  he  wais 
created  knight  he  could  not  perforine  it. 
^'  And  fir  John  de  ArgentinCy  chiralier,  performed  the  fervice  of 
grand  ferjcanty,  to  be  the  king's  cup-bearer  at  the  fame  coronation, 
[m]  "Vid.  1 R.  2.  [m]  AnnCy  which  was  the  wife  of  fir  John  Hajlings  earle  of  Pern" 
».  45."  bfoke,  who  held  the  mannor  of  AJhley  in  Norfolke  of  the  king  by 

grand  ferjantie,  viz.  to  performe  theotnce  of  the  napery  at  his  coro- 
nation, was  adjudged  to  make  a  deputy,  becuufe  a  woman  cannot 
doe  it   in  perlon ;  and  thereupon   fhe  deputed  lir  Thomas  Bloun^ 
VM.  1 R,  a*       knight,  who  performed  the  fame  in  her  right.    Johny  fonne  and 
»•  45-  heire  of  John  Hajlings  earle  of  Pembroke ,  exhibited  in  the  fame. 

court  his  petition,  (hewing  that  by  his  tenure  he  was  to  carrie  the 
great  fpurres  of  gold  before  the  king  at  his  ooronation,  &c.  The 
judgement  is,  Auditd  et  intelleHd  billd  preedividy  pro  eb  quhd  dichu 
Johannes  eft  infra  tetatem  et  in  cujlodid  domini  regis,  quanquamfuf* 
Jiclenter  ojtendttur  per  recorda,  et  eiidcntiaSy  quod  ipfe fervitium  pr(e* 
dictum  facere  debt  ret,  cotfideratum  extitit,  quod  ejfet  ad  voluntatem 
r^'gi^  ^w'i  difium  J'crvitium  ijld  vice  injure  ipfius  Johannis  J'aceret ; 
etfupcr  hoc  dominus  rex  a/Iignavit  Rdmundum  comitem  Macchice  ad 
dffereridum  dtho  die  corvnaitonis  protdi^a  c  ale  aria  in  jure  prof ati 
hafredisjfaltojurealieriuscujufcunqne,  Etfic  idem  comes  Marchitt 
calcaria  ilia  pnrdi^o  die  eoronationis  coram  ipfo  domino  rege  defere" 
tat.  By  which  it  appeareth,  that  the^ieire,  before  he  hath  accom- 
jililhed  his  age  of  one  and  twenty  yeares,  cannot  performe  }iis  great 
and  honourable  fervice,  but  during  the  minoritie  th^  king  (ball  ap^ 
point  one  to  ^ei  forme  the  fervice. 

Sed. 


Lib.  fi« 


Of  .(jTand  ,SeTJeantic. 


-jSed.  1.59. 


Se6t.  158; 


•  * 

Z^  T  noia,  que  touU  que  teignofU  AND  note,  that  aU  which  hold  of 

'^    de  roy  per  grand  ferjeanty,  '^  the    king    by  grand  ierjanty^ 

teignoni  de  roy  per  fervice  de  chi*  hold  of  the  king  by  knighta  fervice ; 

valrie ;  et  le  roy  pur  ceo  avera  garde,  and  the  king  for  this  (hall  have  ward, 

fnariaze,  et  reliefer  mes  le  roy  tCa--  mariage  and  reliefe;  but  he  fhall 

vera  de  eux  ejhuage,  s'ils  ne  teignont  not  have  of 


de  lity  per  efcuage. 


them  efcuage,  unlefle 
they  hold  of  him  by  efcuage. 


HERE  Uttteton  faith,  that  he,  that  holds  by  grand  46  £.  3.  i&«. 
feijeaiitie,  doth  hold  by  kaig^ts  fervice,  which  is  fo  perFtedid«i. 
4^  *  w  «.  J  ^^^  ^^  ^^  efStets.    And  therefore  Littleton  doth  add,  that 
the  king  (hall  have  ward  mariage  and  reliefe,  which  are  the  efie^      ^ 
of  knights  fervice,  &c. 

Sometimes  in  ancient  records,  fervitium  mlitare  is  called  fer*  (Antt  7$,  •.) 
viiium  kaubertieum,  or  fervitium  brtgandinum,  orfetyitium  loricatum. 
And  a  kaubert  or  brigandine  fignifieth  a  coat  of  maille  ( i). 

(t)  [See  Note  116.] 


/ 
^ 


xs 


Chaf* 
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nn£  NVRE  per  petit  ferjettnty  ej.  'y  E  N  U  R  E  by  fwiiie  ferji^nty  Is, 

-*    ion  home  tient  fa  ieue  tie  iiojae  -*•    where  a  man  holds  his  land  of 

pignfor  U  roy,  de  render  at  ray  an-  our  fovcraigne  lord   the  king,  to 

^fiut  fuent  uHarke,ouuneJ'peey  0Hii9i  yeeld  to  him  yearly  a  bow,  or  a^ 

dn^^er^  cu  tin  cuttdy  ou  im  iai'tice,  fvv^rd,  or  a  dagger,  or  a  knife,  or  a 

ou  lift  paire  de  ganh  de  fenfj  on  un  lance,  or  a  paii  e  of  gloves  of  maile, 

jwbe  de  fpoures  (Core,  an  unfetty  cu  or  a  paire  of  giU  i'purs,  or  an  arrow, 

divert  fetes,  ou  de  ^mkr  out  res  tieU  or  divers  arrowed  or  to  yeeld  fuch 

j>€tu  cho/es  touckufds  le  guerre.  other    fmali   things  beluuging  to, 


warre. 


•k 


Briuon,fol.l64.  "7)^  »^rr  ftignior  le  roy!*  And  fo  Lklkton  concludeth  this 
l{rki<ui^Iii>.2.  "^  Chaptei,  that  a  tnan  cannot  hold  by  grand  feijeacty  or 
lol.  ^35.  I-letti*  petite  i*  ijeiuUv  b<it  of  the  king,  and  of  the  king  iis  of  bis  perfon,  and 
O  UqrTa  f '  ^^^  ^*'  **-^  hofiou t  or-  niaiK)r  (i).  And  it  is  to  be  obferved,  that  re- 
Oiir«i  cii  «v^.litt»  g^l^rly  a  teui're  of  the  king  us  of  his  perfi-n  is  a  tenure  in  capites  fo 
obltm.  called  »»t    f{Me«».  propter  cxcclUntiam;  becuiile  the  head  is  the 

(d.  Co.  6.)  pi  incipall  part  ca  ihe  iv«>dy,  and  he  that  holdelh  of  any  common  pcr- 

luu  us  of  hvo  pDffoii,  he  in  UiUh  holdcth,/;?  capite;  but  againe  xstr 
ti^Kv*  It  is  only  in  common  undcrilandir,v  applyed  to  the  king,  and 
that  ieigniory  of  a  rommoii  peribn  is  called  a  tenure  in  groi^e,  that 
is,  uy  iildfe,  and  not  linked  or  tie«i  to  any  mannoT)  &c. 
[a\  Bra£toD,llb.       And  tliis  tenure  oi  tie  king  in  capite ,  is  faid  [a]  to  be  a  tenure  of 
ft.  loi.  87.  the  lun^  as  of  his  crowne,  that  ts,  as  he  is  king,    [b]  And  therefore 

s*w  >  ^^^'  ^*  ""*^  holdeth  hind  of  a  coijinion  perfon  in  grufle  as  uf  hinperfon, 
r^lSE.  5.  ^^^  not' of  any  munnor,  &c.  and  this  ieigniorv  efcheateth  to  the 

Te!iiu«B.  9*.  king  (yea  though.it  be  by  altaindrr  of  ireafon)  he  holdeth  of  the 
SO  If.  8. 45.  peiion  of  the  kin^,  and  not  in  tapiie;  Leraufe  the  originall  tenure 
?^  ^'  %  K  ^^"*  ^^^  citiaied  hy  the  king'.  And  therefore  it  is  diredly  faid,  that 
^9h\  ibid  *  '^'^*'^**i  ^^  ^^^^  king  ill  capife,  lb  when  the  land  is  not  holdea  of  the 
58.  6  H.  8.'  king  as  of  any  honor,  cadle,  or  niannor,  (Stc.  but  ^vhen  the  laud  is 
Dier  ."^S.    Vide  lioldeujof  the  king  as  of  hib  crowne  (3). 

L«ftatiite  de  .  Notei  that  an  honor  is  the  moft  noble  leignior}'  of  all  others,  and 
F^^b'^T  K^  originally  created  by  the  king,  hut  may  afterward  be  granted  to 
(i.  pio.  Abr.  7i,  <>thers.  See  for  the  creation  of  an  honor,  13  ii.  8.  cap.  5.  33  H,  8. 
9H.)    '       '     '  cap.  :^7,  38.     37 //.  8.  cap.  1 8.  (4). 

And  it  is  to  be  o^lerved,  that  a  man  may  hold  of  the  king  in 
capitCy  or  of  his  crowne,  as  well  in  focage,  as  by  knight's  fervice  (5). 

Mti^na Chart         «  J)e  render  al  roy  anvMolment  un  arJte,  ou  un  r/peey  ^c."     As 

cup.  27,  grand  ferjeaiity  inuft  he  done  by  the  body  of  a  man,  fo  petite  fer- 

'  jeanty  haih  a"thmg  to  do  with  the  body  of  a  man,  but  to  render 

fome  things  touching  warre;  as  a  bow,  a  fword,  a  dagger,  a  knife, 

-   .    a  launre,  a.  pair  of  gantlets  of  iron,  or  fhntts,  and  fuch  like. 

Rc<:;ft.  fo.  t.  It  in  to  be  oblerved.  th.it  grand  jerjeanty  or  knights  fervice  is  not 

F.N.  B.  fo.l.     in  law  called  libcrumffrvtuim^  as  focage  is,  but  per  feodum  uniut 

miiUiijSfC,     But  10  iinde  the  king  fo  many  f hips  for  his  r-^o    r  -1 
paflage  is  called  liberum  Jtratium  ',  and  therefore  it  is  faid,  L'  ^°*  •^. J 

<i)  [See  Note  1 17.]  (4.)  [See  Note  i  ig.] 

(3)  £Sc«  Note  118.]  (5)  [Sec  Note  120.] 
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per  liJbervmfervithtihy  ad  inveniendum  nobis  quinque  naves  ad  tran' 
^iuxn-  f^)/trum  ad  inandatum  ni{^rum.    And  tbpreft>re  cleerly  fucb 
a  tienure  is  neither  grand  ferjednty,  nor  kiyghts  fervice ;  becatffi^ 
nothing  is  to  be  done  by  the  body  of  any  man,  nor  in  that  cale 
touching  war,  but  (hips  to  be  f(iund.     A^d  this  is  the  reafon  tiuit 
Littleton  yeeldcth  of  the  examples  he  doth   hf^re  put,  hecaufe 
.that  ftich  a  tenant  by  his  tenure  ought  not   to  go,   nor  to  due 
any  thing  in  his  peHbn,  touching  ws^r.    And  herewith  ngi^eth 
.  Brafion,   ex  parvis  ferjeantiis,    fu(e    non    rc/picivnt  trgem  nee  BraA.  li.  t. 
patrict  defef{fionem,  nullum  campelcre  debet  maritagium  ncc  cv/^iv.  3A. 
fodiatn^  ^c. 

If  a  man  holdetli  land  of  the  king,  to  finde  an  borfe  of  fuch  a  9  h.  9^  0«r4. 
price  and  a  fuddle  and  a  bridle  by  forty  dayes,  or  any  diher  time  145. 
when  the  king  goeth  with  his  army  againlt  Ivalcs^  this  is  petite  fer*^ 
^aoty^  and  no  gr^id  ferjeauty,  ibr  the  cauiie  afurefaid. 

Se£l.  160. 

JP  T  tid  fenAce  ne  eft  forfqve  fo-  AJ^^  ^^^^  fervice  is  but  focage  in 
■^  coge  en  effedt-^  pur  ceo  que  tiel  "^  effefi;  becauie  that  fuch  tenant 
tenant  per  fan  tenure  ne  doit  aler,  ^e  by  his  tenure  ought  not  to  goe,  nor 
fayre  aj'cun  chafe,  en  fan  proper  per^-  do  any  thing,  in  his  propter  perfon, 
Jon,  touchant  le  guerre,  mesde  render  touching  the  warre,  but  to  render 
et payer  annualment certaine chofesal  and  pay  yearly  certaine  things  to 
ray Jicome  home  day t  payer  uu  rent.  .  the  king,  as  a  man  ought  to  pay  a 

rent. 

**  WI  EL  fervice  f^efiforfqMe  focage^  S^cJ"    But,  as  it  hath  beens 
"^   fuid,  the  dignity  of  the  perfon  of  the  king  giveth  the  name  of 
petite  ferjeanty,  which  ia  cafe  of  a  common  peribn  (hottld  be  caUe<i 
plain  focage,  ab  tffe&u ;  for  it  ihilll  have  fuch  dfe^s  or  incidents  as  9  H.  3.  Card. 
belong  to  fbcage,  and  neither  warcktoor  marriage,  &e.  for  they  be-  **5. 
long  to  knights  fervice,  *    • 

Of  this  tenure  the  Great  Charter  in  the  perfon  of  the.  king  iiaith  Mag,  Chtrt* 
thus:  Nosnon  habebimus cvftodiam  harediSy^c.  occafione  alicujus  Yi^%\i,ud9 
parxceferjeantitt^  quam  tenet  de  nobis  fer /trtitittm  rtddcMdc  nobis  WwdU&Rel^i* 
cuUellpiy/agittas,  ijn.  ▼!»•  «8  E.  i; 

Se£l.  161. 


O 


F  this  fufficient  hath  beeiie  fayd  before,  faving  that  panra/rr-  Vide  Sea.  i. 
jeantia  is  only  appropriate  to  this  tenure  (1). 

(i).  [See  Note  121.] 

# 

X  4  Chap. 


a6.  3;  Cap.  16.    Of  Teifure  in  Bcrgagc.  Sed.  1 6«,  16:^* 


Ci{ JiF»  1.0.       .    Tenure  en  Burgage.  SeA.  162/ 


n^ ENURE  en  burgage  ejly  lou  an-r 
tieni  burgh  efty  ae  que  le  roy  t/i 
/eignior,  et  ceux^  que  out  tenemenis 
deins  le  burghy  tewnont  del  roy  lour 
tenements;  que  cnefcun  tenant  per 
Jon  tenement  doit  poycr  al  toy  un 
htrtain  rent  per  etn,  ^c.  Et  tiel  te- 
nure n^ejlforjque  tenure  enfocage: 


nr ENURE  in  burgage  is,  where 
an  ancient  burrough  is,  of  which 
the  king  is  lord,  and  tney,  tlmt  have 
tenements  within  the  burrough,  hold 
of  the  king  their  tenements ;  thit 
every  tenant  for  his  tenement  ought 
to  pay  to  the  king  a  ccrtainc  rent 
by  yeare,  &c.  And  fuch  tenure  is 
but  tenure  in  focage. 


Brtfton,  lib. 3.  «  jyURGAGE,*'  in  Lathte  burgagium,  is  derived  of  this  wor<l 
Trnftt.  ,    X#  ^rg^^  which  is  ric;/*,  pagus,  or  villa,  a  towfie  (q);  and 

il/rrorl' oip.  2.  **  *'  called  a  burgh  (3),   becaufe  it  fcndeth  burgefles  to^pariia* 
A?ft.'l8.  nient  (4). 

aa  Co.  12s,  124.  tho  Miyor  of  Lyiin'i  Cafe.    40.  AfT.  p.  87.    43  E.  3.  3«.    31  £.  4.  53.  &  54. 
liar,  1>.    JIE.S.  cap.  3. 

Of  burghs  fome  be  ipcorporate,  and  (ome  uot ;  and  ibme  bt 
[b]  Bn£V)n Jib.  walled,  and  f*>nie  not.     M  It  was  in  former  times  taken    r^^^   -,  1 
3.  fol,  i$4.         for  thofe  companies  of  ten  families,  which  were  one  an-    1-9*  •  -* 

other's  pledge;  a^Kl  therefore  a  pledge  is  in  the  Saxon  tongue 6or^oe» 
whereof  fome  take  it  that  a  burgh  came;  whereof  alfo  'commeth 
headborough  or  borowhead,  capitalis  plegiu^,  a  chicfe  pledge,  vig. 
the  chiefe  man  of  the  borhoe,  whom  BraHon  ciXXttYk  frithhurgus ; 
Ai^d  hereof  alfo  commeth  burg  bote,  which,  as  Fleta  faith,  fignifieth 
quictantiam  reparationis  mvrorvm  civitatis  out  bttrgu  •  < 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city ;  whereof 
more  fhall  be  fuid  hereafter.  And  the  tcnuiaatirm  of  this  word 
burgagium  (as  before  hath  beene  noted),  iigniiieth  the  fcrvice 
whereby  the  bur^h  is  holden.  And  of  this  word  (Inirgh)  two  aa^^ 
cient  and  noble  families  take  their  names,  vis.  dt  Burgg^  and  dc  ' 
Burgo  carOf  Burthier. 


fleta,  iib.'i. 
eap.  ^. 


F.N.  &  M.  d.        <*  De  que  le  ray  ejl  f eignior P    But  it  may  be  holden  of  ano^th^i 

as  by  that,  which  immediately  followeth,  appeareth. 


Sedl.  163; 


JPT  mefme  le  manner  eft,  lou  un 
*^^  outer Jeigniot  Spiritual  ou  tern- 
porali  eji  feignior  de  tiel  burghy  et 
les  tenants  de  tcheihents  en  tiel  burgh 
teignont  de  lour  feignior  a  paj/er, 
cbif'cun  de  eux,  un  annual  terU. 


P^  D  the  fiime  manner  U,  wheve 
another  lord  fpirituall  or  tem- 
f>orall  is  lord  of  fuch  a  burrougii, 
and  the  tenants  of  the  tenements  in: 
fi^ch  a  burrough  hold  of  tlieir  igrd 
to  pay,  ecich  of  theoi  yearly,  ai> 
annual  reut^ 


(2)  For  the  di#crencc  between /(WW  and    gloflarifts,    fee  Whitl.  on   Parliam.  407. 
W^*,  ftepoft.  115    b..  •     ,   krad.onB9r..i.^andM^d.?inn.Burg:2. 

(3;  ror  the  etymology  of  ^M^^^^'^he-  •  •    .  .       •     •  >    •» 

£des  Spelman,  Du  Frcfuc,  and  the  other       (4)  [Sec  Note  122.] 

5  THIS 


lib*  a.  "    Gf  Tenure  in  Burgage.  Se6t,  l€4l 

THIS- is  evident,  and  needeth  no  explanation.    Only  this  by 
the  w^y  is  lo  be  obferved,  that  bilhopii,  being  lords  of  par^ 
lianmene,  have  not  beci^  called  lords  ipiritiMnU  fo  lately  as  iomi  16  R.  f ;  ea.  5. 
have  imagined.  ,  -   i  H,  4.  ca^^^c. 

•       « 

Sea.  164. 

JPT  eft  appel  tenure  en  burgage,  AND  it  is  called  tenure  In  btiN 

'^  pur  ceo  que /es  tenements  deifis  le  ^^  g«ge»  for  that  the  tenements 

burgh  font  tenus   del  feignior  del  within  the  burrough  be  holdeo  of 

btirgh  per  certaine  reniy  S^c.    JEt  eft  the  lord  of  the  burrough  by  certaine 

afcavoirCf  que  les  antient  villes  appel  ^^^^*  ^c.    And  it  is  to  wit,  that  th^ 

burgh,  font  les  pluU  ancient  ^///s  que  ancient  tovvnes  called  burroughes  be 

font  deinsEng\eicrrey  car  veuxvifles,  the  niofl   ancient  towns  that,  bo 

que  9fe font  cities ou  counties^  en  an-  within  England;    for  the  townes 

fient  temps  fueroiit  btir^hes^  et  ap-  that  now  be  cities  or  countiesj^  iti 

pelles  burghes ;  car  de  iielx  ancient  old  time  were  borou^hes,  aad  called 

villes  appelles  burghesy  yeignont  les  boroughes;  ibr  of  fucb  old  townea 

burgeffes  al parliament,  quant  le  roy  called  boroughs^  come  the  burge/Ted 

mdjummonfon  parliament  (1 ).  of  the  parliament  to  the  parliament, 

when  the  king  hath  fummon^d  hia 
parliament* 

m 

??    'pER  certaine  rent,  SfC.*'    By  (4*c.)  here  is  irnplyed  fealtie,  ox 
other  feryice,  as  to  repaire  the  houfe  of  the  lord,  &^c. . 

.  "  Les  ancient  villes  appel  burghes/* 

'  Sq  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  or  any 
Other  lor4»  which  fendeth  burgeflcs  to  the  parliament. 
*  And  it  is  to  be  obferved>  that  Burgh  and  Burie  have  all  one.fig<« 
Diiication ;  afi  Canterburie,  Burie  Saint  Edmond,  Sudburie,  Salif-i 

CiriA    K  1  burie,   Banbi^rie^   Heytcjburie,  Malincfburie,  Shaftejburie,. 
1 09.  D.J  2'eukejbyiry,  and  others  fend  burgefles  to  the  parliament. 
Vide  pro  villis,  parochiis  et  hatnlettis,  po/tea,  Se6Hon  1 7 1  • 

*<  Ciiies,^  CivitaSy  whereof  commeth  the  word  city.  A  city  is 
H  borough  incorporate  (2) ;  wbich  bath  or  have  had  a  bifliop ;  and 
though  the  bi(hoprirke  be  diifolved,  yet  the  city  remaiiieth. 

In  the  time  of  tyUliam  the  Conquernur  it  is  declared  \ti  thefe 
words :  Item  nullum  mercatum  xel  forum Jit„  nee jieri  permit tatur,  n\/i  Lamb.  fol.  1251 
in  civitatibus  regni  noftri^  et  in  burgis  claujis  et  muro  valla t is,  ct  caf* 
tellis,  et  locis  tutijimis,  vbi  confuetudines  regni  nqftri,  et  jus  nqftrum 
commune^  tt  digniiates  iorona:  nojtratj  qua  conjiitutte  Junt  d  bonii  \  ^ 
pmdec^bribus  nojlrisy  deperire  nun  poffuntx  nee  defraudari^  nee  vio* 
tariffed  omnia  rite  et  per  judicium  etjvftitiam  fieri  debent :  et  ideo 
cdfldla  ct  burgi  et  cixitates  J'unt  etfundatot  et  cedificata  ;  Jcilicet  ad  .,] 

tvitiontm  gentium  et  populorum  regni,  et  ad  dc/'enfiimem  regni,  et,  ,   .1 

idcirco  ohjervarj  debent  cum  omni  Itbertate  ct  integritate  et  ratime^ 
So  aa  by  this  it  appeareth,  that  cities  were  inllituted  for  three  pur* 
{oles.    Firil,  Ad  confuetudines  regni  nojtri,  etjus  nojlrum  commune^ 

•         ♦ 
(i)  Sec  ante  108.  b.  note  4«  (2)  £See  Note  uj.]  ,/ 


tiibi  B, .  Cap.  1 0,    Of  Tenure  in  Burgage.      Sed.  I6i. 

eldi^itatu  ccronti  noi^rtt  confercand',    a.  Ad  tuitiowem  gcntivm  rt 

fopulon/n  regnu    Aud  thirdly,  Jd  irffnfiontm  rrgni.    1- or  confer* 

vatton  of  laws,  whereby  every  niau  enjoyeth  bis  owne  in  j^aoe ;  4or 

tuitioo  and  defence  of  the  king's  fubje^Cs ;  and  for  keeping  iJie  kingia 

peace  in  time  of  fudden  uprores> ;  and  laftly,  tor  defence  of  the  realoie 

againft.  out  ward  or  inward  hoftility. 

%ikn»T,  cap.  t.        Civiias  tt  yrbs  m  hoc  difenoity  quod  incoidt  dicuntur  di^iiast  vi^ 

f«a.  18.  ^frb  eompU^tiiur 'adi^cia  i  but  with  us  the  one  is  c^mmo^ly  taken 

i^ffiuim,  fol.  «r.   f^^  ^jj^  ^^^^     y iiff iff s  font  couithfrs  dejicfe  demuxrauU  in  villager 

upland^  car  de  vllU  rfi  dit  vilUint,  ct  dt  Igrovghct  burg^€S^  ct  de 
cities  citizens. 

Every  borough  encorporate,  that  bad  a  biftiop  within  time  of 
memory,  is  a  citie,  albeit  the  biOiopricke  be  diHolved;  as  We^min^ 
jttr  hnd  of  Jate  a  biftop,  and  therefore  it  yet  reoiaiues  a  city.  (3). 
The  burgh  of  Catnbridge^  an  ancient  city,  as  it  appeareth  by  a  jadi* 
DororiVM)  in  ^^^^^  record  (which  is  to  be  preferred  before  all  others)  where  moa 
an  AIT.  ef  Dar-    ciutatit  Cantabrigict  is  found  by  the  oath  of  twelve  men,  the  recog* 

nitors  of  that  aflTife  ;  which  (omitting  many  others)  1  thought  good 
to  mention,  in  remembrance  of  my  love  and  duty  ahnec  matri  ocQ'k 
demies  Cantubrigitt. 

There  be  within  EngUmd  two  archbiihoprickee,  and  twenty-three 
other  bifhoprickes.  therefore  fo  many  cities  there  be ;  an4  C^* 
bridge  and  IVeJtminfier  being  added,  there  are  in  all  twenty-feven 
citits  within  tbis.realme,  and  may  be  more,  than  at  this  time  I  can 
call  to  memory.  • 

It  is  not  neceflary  that  a  citie  be  a  county,  of  it&lfe ;  as  Cam% 
bridge t  Eli/y,  Wejlmwjlcr^  &c.  are  cities,  but  are  no  countie$  of 
themfelves,  but  are  part  of  the  counties  where  they  be. 


Mich.  7 B.I. 
Rot.  1.  t which 
wai  in  Auno 


reina  Prafcar- 
ment  for  the 
Church  «ff  St« 
Peicr**  in 
Cambridge. 


(PolL  168.  a.) 
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'*  Counties^  or  Shires ;  the  one  taken  from  the  French^  the  otheip 
from  the  Saxon^  in  Latine  Comitatus,  Counties  are  certaiue  circuita 
or  parts  of  the  kingdome,  into  the  which  the  whole  realme  was 
divided  for  the  better  gouvernment  thereof,  fo  as  there  is  no  laud 
but  it  is  within  fome  county.  And  every  of  them  is  governed  by  a 
yearly  officer,  which  we  call  a  Shireve ;  which  name  is  compounded 
of  thefe  two  Saxon  words  Jh ire  and  reve  [i.  <*.]  prtefyqfitui  or  preefec* 
tus  comitatiLS,  But  hereof  more  hereafter  in  his  proper  place  (hall 
be  ipoken.  There  be  in  England  forty-one  counUes,  juid  in  tf  a/ef 
txvelve. 


iO.Co.i25.H4 
Viii.  devaiit 

Sea.9r. 


Vida  Sfft.\3. 
(4.  Lift.  S.) 


"  Vcignont  hs  bttrgeJFes  al  parliament^  Scc."    Parliament  is  the 
bighcl\  and  moll  honourable  and  abfolute  court  of  juftice  in  England^ 
coniiiling  of  the  king,  the  lords  of  parliament,  and  the  commons. 
And  againe,  the  lords  are  here  divided  into  two  forts,  viz.  fpirituuU 
and  teuiporall.  And  commons  are  divided  into  three  parts,  viz.  into 
knights  of  fhirch  or  counties,  citizens  out  of  cities,  and  burgc(7cs  out 
pf  burroughe^ ;  the  words  of  the  writ  to  the  iherife  for  the  eleclion 
being,  duos  jnilitvs  gladiis  cinctos  viagis  idoneos  et  di/cretos  comi- 
tatus  tui^  et  de  quulibet  ctritaic  cotnitatus  tui  duos  cives^   ft  in       1 
et  dt  quolibet  burgo  duos  burgenfes.  de  diforctioriiui^  et   L^^"*  ^-J 
fnagisfuliicientihus^  ^c.  nil  which  have  voyces  and  fuffrages  in  par- 
liament. You  flicill  reade  in  the  parliament  rolls,  that  (as  bath  becne  - 
faid)  there  is  lex  ct  confuttudo  varlimneHti,  qitan  quidem  Itx  quicrtnJa 
ejt  ab  omnibus f  ignorata  d  tnuUis,  ct  cognita  d  paucis.    Of  the  mem- 
bers 

(3)  [Sec  Note  124.] 


^ib,  g.  Of  Tenure  in  Burgage.^  Se6t  164. 

befB  <iC  &it  ttmrt  fome  be  by  dttfcent,  as  ancient  nobletne^ ;  ft^mo 
'  by' creation,  as  noblea  n6«{ly  cfeated ;  iome  by  I'ucceflion,  as  bilbops  ;^ 
{bma  by  ale6ii(M>,  as  knights,  citizens,  and  burgeffes. 

U  is  called  |)arUaitietu,  bt^autis  every  member  of  that  coart  fhould 
fincerely  and  difcreetly  fturkr  ta  untKt  (i)  for  the  general  good  of  the 
common  wealth ;  which  name  it  hdth  alib  in  Gotland  ('2 ) ;  and  this  4  H.  8.  cap.  Ok 
name  before  the  Conqueft  was  uled  in  [a]  th^  time  of  Edward  the  [^]  Tremir.  4e  •' 
Confeilow,  ^^t7/iai»  the  Conquerour,  inc.  (3).     it  waa  anciently  ^^^^'^  tfencnd. 
before  the  Conqueft  called  micAe/^/zot^,  mizkel  gemote,  ealfa  mtena  ^"g^'^^,  ^  ^ 
gemote  :  that  it  to  iay^  the  grel^t  court  or  meeting  of  the  king  and  juhaaiies  <ie      \ 
of  all  the  wifeiuen*  fonietime  of  tlie  kins  with  the  couniell  of  hi§  Rupicciia  tcm* 
bifliops  nobles  and  wiiell  of  his  people.    I'his  court  the  Frenchman  P^'«-'  ^^&^ 
caUetfa  /tv  eji4»te€y  or  Vajcmblr  des  ejlat^i.    In  Germany  it  is  calie^l   p*j|]*v,f  "j|^  ,j  ^ 
a  diet.  For  thofe  other  courts  in  France  that  are  called  padiaments,  tewpoc/  H.'i.  * 
they  *re  but  ordinary  courts  of  jultice ;  and  (as  FautuM  Jovius  af-  w.  1.  3  }^.  i! 
£rmeth)  were  tirft  eftablilhed  by  ue.  in  the  utK*. 

Ihe  king  of  England  w  armed  with  divers  councels,  one  whereof  ^^"^^  ^  ^^^^*  * 
is  called  ammtMc  doBciiiumy  and  that  is  the  court  of  parliament,  ^j,^'^  1^5  179 
and  fo  it  is  legally  called  in  writs  and  judicial  proceedings  commune  4!  luit  53.) 
EtmcUium  regni  Angiia,    And  another  is  called  [6J  magnum  conci"  m  Bradoii,Iib« 
iium:  this  is  fonietime  applied  to  the  upper  houie  of  parliament^  1.  cap.  s. 
and  fometime  out  of  parliament  time  to  the  peeres  of  the  realme,  Hcgitt  :s80,  • , 
lords  of  parliament,  who  are  called  magnum  concilium  regVi;  for  the 
proofe  whereol  take  one  [c]  record  tor  many  in  the  tift  yeare  of  W  97.  ka^ 
king  //.  4.  ai  what  time  there  was  an  exchange  m  »de  betwcene  the  ^  H«  ^ 
king  and  the  earle  of  Northumbirland^  whereoy  the  king  promifetb 
to  deliver  to  the  earle  lands  to  the  value,  ac,  per  advice  et  ajfent  dcs 
e/lates  defon  realme  et  de  fan  parliament  (pannji  que  parliamait Jhit 
devant  le  Jeaji  de  St,  Lucy)  ou  auterment  ptr  adyict  defon  graand  ' 
tcmncMt  et  outers  e^aten  de  Jon  realme^  que  le  roy  Jerra  ajivmbler 
devant  le  ditjeufi^  vt  Cajk  que  le  parliamtiU  nejoif.     And  herewith   M  J"  <^!f- 
agreeth  the  ad  of  parliament  in  37  £.  3.  cap.  1 8.  wheie  it  is  faici,  ^  ^^  iti  L. «. . 
bifore  the  chancellour  treaforer  and  great  councell.    (4)  '1  hirdly  (as  ^7.  Co.  S6,} 
tvtry  man  kooweth),  the  kiag  hath  a  privy  councell  for  matters. of  [«]  4A.  /LflT.  15. 
fiate ;  (as  tor  example)  [d]  Hcnricw  de  Beliomgnte  baro  de  magno  Vt  H.  a.  5. 
€t  de  privato  conciUo  regis  Jurat wty  and  many  others  befbre  and  ^,^-^'  ^^« 
after.    The  fourth  councell  of  the  king  are  bis  judges  of  the  law  for  |^^K'f«-  i^i, 
law  matters ;  and  tbis  appeareth  frequently  in  our  [c]  bookes ;  and  ^^*  ^^^ 
mull  be  intended,  when  it  is  fpoken  generally  by  the  councell,  it  is  sv  £.  3.  35. 
to  be  Mtiderdood  fecundum  fubje^am  materiam;  for  example,  if  it  3  Aff.  15. 
be  legall,   then  by   the  king's  councell   of   the  law,    viz.   his  l^  l^-^- Jtig«- ^r 
judges  (5).  "****  ^^^'  W.  I.  ' 

Now  for  the  antiquity  of  this  high  court  a(  parliament,  whereof  TciaplBr!  *t6  ^ 
Littleton  here  fpeaketh,  it  appeareth,  that  divers  parliaments  have  «,  StatdeFis* 
beeoe  holdea  long  betore  and  untill  the  time  of  the  Conqueror^  nunire. 
which  be  in  print,  and  many  more  apfiearing  in  ancient  records  and  Sec  the  (aiao 
manufcripts  (6).    [/  ]  Le  roy  Alfred  afembler'  ks  counties,  8fc,  et  ^,^^^,^ 
ordeina  pur  ujbge  perpttualj  que  deut  foitz  per  an  ou  pints  Jbvent  r/-j  *•• 
pur  mjjler  iu  temps  de  peace  fe  aJfembUrent  a  Londres,  a  parlementer  i .  ft-a.  «!^ Vide 
fur  le  gmdement  del  people  de  IheUy  et  comentfoy  garderont  de  pechtr,  slatutrs  de  4  E. 
tiveront  en  quiet ^  et  receiveront  droit  per  vfage  etfaniisjudgonenfs.  3.  ca.  14.  & 
Fer  cefie  efiatefejieront  plufors  ordinances  per  plufors  roysjefqwe  a  ^  **•  ^'  ^**  ^' 

•  temps 

(1)  [See  Note  125.]  (4)  [See  *4ote  128.J 

.(2)  [Sec  Note  126.]  (5)  [.'^ce  Note  129.) 

(3)  fSce  Note  127.]  (0)  [:>e«  Note  13a J 


Lib.  a.    Cap.  10.    Of  Tenure  in  Burgage.      Se^  165", 

itmfs  le  roy  que  ore  ^,  que  fuit  k  toy  £.  i.  The  conclafion  of  that 
great  'parliament  holden  by  king  Ethcljan  at  Grateiy  is  very  re- 
markable, wliich  1  Liive  feene  in  thefe  words.    All. this  xoa$  enafttd 
m  that  great  fy nod  or  councell  at  Grateiy^  whereat  V4U  the  archbijkop 
Wolf't'helwe,  with  all  the  noblemen  and  wife  men^  which  king  Athelfian 
•         called  together, 
Mirr.  cx.f.  fe^.       There  have  beene  in  the  time  of,  and  fmce  the  Conqueil,  ia  the 
4.  7. 10. 14.  ca.  reigncs  of  if.  i.  king  Stephen ^  H.a.  R*i.  king  JoAn,  H,  3,  &c.  aSo 
4.  de  T)t?f»iults,  fefliona  of  parliament,  and  at  every  fellion  divers  ads  of  parliament 
«icap.<)cHoim.  jj^^g^  ^^  imsM  number  whereof  are  not  in  print  (7). 
i5l.%Tp!  4!  de        The  jurifdidion  of  this  court  is  fo  tranfcendent,  that  it  maketh, 
Foyni.  Ockam  inlargeth,  diminiQieth,  abrogateth,  repealeth,  and  reviveth  lawes, 
quid  cam  Vcn.    ftatutes,  a^s,  and  ordinances,  concerning  matters  ecclefiailicall,  ca* 
Aatth.  Parif.      pitajl,  criminall,  common,  civill,  martiall,  maritime,  and  the  relK 
die,  ?id.  'SoQ/n  can  begin,  continue,  or  diflblve  the  parliament,  but  by  the 

[a]  PI.  Com.  king's  authority.  Of  which  court  it  is  faid,  [a]  Que  il  efi  de  treM 
:39n.  b.  Doaor  gf^fifi  honor  etjnfice^  de  que  nul  doit  imaginer  ehoje  di/honorable, 
ff^^iti  ^*'^*  [b]  Uabet  rex  curiam /nam  in  conciUo/uo  in  fktrliamentisfuis,  pret^^ 
Xh\  Fleta,  lib.  %.  fe«tibu9  pro'latit^  comitibtu^  baroniims^  proceribus,  et  aliis  viris  periiis, 
^a.  ?.  Fortefcue  ubi  terminate  Jmt  dubitationes  judiciorum,  et  novis  injuriis  emerjU 
He  Laudibus  noxa  conjituuutur  rcmedia^  et  unicuique  jujiitia  prout  merwerii  re- 
Lcgum  Angli».  tribuetur  ibidem.  But  this  properly  doth  belong  to  the  jurifiiidion  4 
Braa.  lib.  1.      ^  courts,  and  therefore  this  little  latte  hereof  fliall  fufticc, 

ca    X 

(ikifior  &  Stud.  3^.) 

Sed,  165.  [110.  b.] 

TTEMy  ptw  le  sreinder  part  tielx  >l  ISO,  for  the  greater  part  fuch 
■*  lurches  ont  divers  cu/lomes  et  'f^  boroughes  have  divers  cuftomes 
tifage^j^ qtte  tCont  pas  auters  villeSn  and  ufages,  which  be  not  had  iii 
Car  afcuns  burshes  out  tiel  cuftomes  other  towns.  For  fome  boroughes 
que  /i  home  aa  iffue  plvforsjits  et  have  fuch  a  cuftome,  that  if  a  man 
ftiorufif  le  puifne  Jits  enheritera  touts  have  iflue  man^  fonnes  and  djeth^ 
les  tenements  que  fueront  a  fan  pere  the  youngeft  ion  Ihall  inherit  all 
deins  mefme  le  bur^hy  come  heire  a  the  tenements  which  were  his  fa- 
fon  pere  per  force  ae  cujlome;  et  tiel  ther's  witiiin  the  fame  borough,  as 
cujiome  eft  appel  burgh  £Dgli(h.  heire  unto  his  father  by  force  of 

the  cuAome;  the  which  is  caMed 
borough  Englijh  (i). 

"  QUSTOMES  et  nfagesr    Confuetudo  is  one  of  the  maine  tri- 

angles  of  the  lawes  of  England ;  thofe  lawes  being  drvided 

f^^^Jt Vb  1    ^^  common  law,  (latute  law,  and.cuflome.  Of  which  it  is  faid>  [*} 

ca.a"ol.  f.       ^hat  cof{fuetud(k  quandoque  pro  lege  feryatur  in  partibus^  ubifuerit 

more  tttentium  approbatu,  et  vicem  legis  obtinet ;  hngievi  enim  ^vi»> 
r]  Idem,  lib.  J.  P^'''^  ^^^  ^^  conjuciudiifi*  non  eft  xiUs  authoritas.  [c]  LongapoJp^Q 
\a,  52,    '  (fif^^^j^)  puritjus  pojidendif  et  tollit  aftionem  vera  domino^ 

(i>aT.  93.  s.)         Of  every  cudome  there  be  two  eflentiall  parts,  time  and  a&ge; 

lime  out  of  minde,  (as  fhall  be  faid  hereafter)  and  continuali  and 

peaceable  ulage  withont  lawful!  interruption. 

(7)  See  Pref.  to  Ruffhead*!  Stat.  ai. 

[iia  b.]     •    '  ;• 

(1)  [Sec  Note  I5K| 


I. 


lib.  S.  •  Of  Tfentire.  in  Burgage.  Se^.  16S. 

**  Que  n*<int  pas  autres  vilhs/*    It  is  neceflary  to  be  knowne  (Doa  PI»c.io^ 
vrhat  cuitomes  may  be  alledged  in  an  upland  towne,  wbic^  is  neither  5-  Co;  84.  &.) 
citie  nor  borough.    [*]  In  an  upland  towrie,  that  is  neither  city  nor  [•]44  E.  3. 33. 
-borough^  fuch  actiftome  lo  devife  lands  cannot  be  alledged.  Neither  40.Aff.4.f7.4i. 
in  an  upland  towne  can  there  be  a  cuftome  of  borough  Engll/h  or  ^  e  a  3« 
gavelkinde ;  but  thefe  are  cudomes,  which  may  be  in  cities  or  bor- 
rpughes.     [(/]  Alfo,  if  lands,  be  within  a  niannor  fee  or  feigniory,  K^l^ 
the  fame  by  the  cuilome  of  the  mannor  fee  or  feigniory  may  be  de-  /(j[  Co.  59.  b.) 
vifable,  or  of  the  nature  of  gavelkinde  or  borough  Eti^Vt/h.    [*]  But  f»j  21  £.4.54, 
an  upland  towne  may  alledge  a  cuftome  to  have  a  way  to  their  i-^  K.  4,  ^9, 
church,  or  to  make  by-lawes  for  the  reparations  of  the  church,  the  ^  *!'  ^"  ■^•^• 
well  ordering  of  the  commons,  and  fuch  like  things.     And  i-t  is  to  g^  g"  ?*  i?' 
ht  obferved,  that  in  fpecial  cafes  a  cuftome  maybe  [f]  alledged  ff]  Bract  lib. -k 
Tvithin  a  hamlet,  a  towne,  a  burgh,  a  city,  a  mannor,  an  honor,  an  S7J.  S4  £.  1. 
hundred,  and  a  county :  but  a  cuftome  cannot  be  alledged  generally  J^«tinue  60. 
within  the  kingdome-of  England  \  for  that  is  the  common  law  (2).     ^  ^'^'i?';^'""* 

•         '  Uct.  l.od. 

"  Lf  pitifne  Jits' inherit  era!*    And  yet  by  fome  cuftomes  the  30K.3.  «5. 

youngcft  brother  fhall  inherit ;  for  confuetudo  loci  eft  obfervanda  (3).  39  K.3. 6. 9,  lO. 

31 E.  3.  Render 

'*'  Toutes  les  terresou  tenements :"  Eitlier  in  fee  fimple,  fee  taile,  l\  ^  J/^g'^* 
(or  any  other  inheHtance.    If  lands  of  the  nature  of  borough  Engiyh  22  E.  4.  8.  * 
be  letten  to  a  man  and  his  heires  during  the  life  of  /.  B.  and  the  7  E.  3.  5t. 
leflee  dyeth,  the  youngeft  fonrie  (hall  enjoy  it  (4).  30  E.  3.  23. 

*>4.  H.  8.  Dicr 

^' Boroi/g/<  Englifli :"    So  called,  becaufe  this  cuflome  was  firft  5E.3.Trefp.j3! 
(as  fome  hold)  in  England  (5).  Vid.GUnvil.lib. 

7.  CH.  3,  9. 


Sea.  166.  ,  ; 

TTEMf  eti  afcun  burghcSf  per  le  ALSO,  in   fome  borougbes,  by 

''■    ciiJiom€yfhne  avera  pur  fa  dourer  -^  cuftotne,  the  wife  (hail  Uave  for 

touts  ies  tenemenls  que  fueront  a  fa  her  dower  all  the  tenements  Which 

baron ,  S^c.  were  her  hulhand's. 

AN  D  this  is  called  frank  banke,  francus  bancus.  Confuetudo  ejt  Brafl.  lib.  4. 
in  partibus  illis,  quod  uxores  maritorum  dtfun^orum  habeant  ^/**^''  ^-  <•**•  ^''•. 
francum  baneumfuum  de  terris  foekmannorum  tenef  nomine  dotis^        J;,  ^,  ^^'  ^^'  **• 

,  .  .  (Aute  33.  b.) 

Til      1  **  ^"^  faeront  a  fa  baron,  SccP    Here  rs  implyed  by  (t!5'c.) 
1^1 11*  a.  J  ,^^^  ^  ivsmt  places  the  wife  (hall  have  the  moity  of  the 
lands  of  ter  hufband,  fo  long  a?*  flie  lives  unitiarried  ;  as  in  gavfel- 
kinde.    And  of  lands  in  gavelkinde  a  man  fhall  be  tenant  by  tlie  *p  ^'  3-  Aid«. 
curtefie  without  having  of  any  illUe.    (1)  In  f«jme  places  tlie  widow  ^^^' 
(hail have  thB  whole,  or  hrife,  dumfola  et  cofta  ylkerit,  and  the  like. 

(1)  (.See  Note  132.].  Borough  Englifh  and  the  fubjeS  in  geoe* 

,    :(3X  (See  N.ote  133.}  -  ral.  Append,  to  Hobinf.  Gavdk. 

(4)  [See  Note  1 3if.]  .  [lU^b.]     . 

(5)  See   at   to  the  denomination  of  .     (i)  [See  Note  135.] 


Sea. 


lib.  a.  €ap.  lt)L    or  Tenu»  ill  feufgagd-      Sed-  l67* 

Sed.  167. 

/TE  Mf  en  afcuns  bur^kes,  ptrje  ALSO,  in  fome  bi9rotigb$,  by  ihe 

cufiomef  home  pott  dtvijer  per  Jon  '^  cuftonic,  a  man  may  devile  by 

te/iamcntjes  terres  et  tenementSf  que  his   teftainent  bis  lands  and  teoe* 

il  ad  en  Jee  fimple  deins  mejme  le  mentft)  which  he  haih  in  fe^  fiuipl^ 

burgh  al  temps  dejon  moruRt ;  etper  within  the  lame  jborough  at  the  time 

Jorce  de  tict  dcvije,  celuif  a  que  tiel  oliiis  death;  and  by  force  of  fuch 

devije  ^Ifait^  apres  lemort  (c  dmfor^  deviiV,  he  to  wbome  fuch  deVife  is 

poit  entrer  en  les  tentinenU  ijjint  a  made,  nt'icr  the  death  of  the  devifor> 

luy  devifetf  a  aver  et  tener  a  ^uj/^fo^  uiaj  enter  into  the  tenements  fo  to 

lotique  la  forme  et  ejfe^t  del  devije,  him  deviled,  to  have  and  to  hold  ta 

Jam  afcyn  iiverie  de  Jeijin  d'efirejaii  him>  att^r  the  forme  and  eSeA  of 

a  luy,  ifc*  (4)  the  devile,  without  any  iiverie   of 

feilin  thereof  to   bo  made  to  bim, 

(9. Co. 73. B.)     ^J^EVISER."    This  is  a  French  word,  ami  fignifiethyermoct- 

nari  to  fpeake,  k>r  tejtamentum  rfi  tefiaiio  mentis^  et  mdex 
animi  Jermo  (a).  So  as  a  dcvifer  per  Jon  ttjiament  is  to  fpeake  by 
Us  teAament,  what  bis  minde  is  to  have  done  after  bis  deceafe. 

[m]  VMeSeftt  **  Per/on  tefiament."  Ttfidtmcntum  *fi  \}n\  duplex.     1.  InfcripttB^ 

5S.  a.  NuiietfpativujH^  feu  Jinc  fcriptis.    And  in  fome  cities  and  bo- 

f »]  Britton,  fo.  roughes,  lands  may  [n]  pafie  as  chattels  by  will  nuncupative  or 

r^rBratLUb  4w  P***®^^  without  writing  (3).     Futera  [o]  icrminatim  c/?,  qubd  pote^ 

M.  27 f.  legarif  ut  caiallHm^  tarn  hartdilas,  qttam  prrqut/itum^  per  baromes 

fletu,  lib.  5.  Idiudon*  et  burgemjes  Oxon,     Ideo  terum  eft,  qubd  in  burgis  nonjacet 

CH|).  5.  &  lib.  8.  qffija  mortis  untecejiris.     But  in  law  moft  commonly  ultima  voluM' 

cap.  50.  f^^  1^  fcriptis  is  uftd,  where  lanils  or  teiAemeuts  are  devifed^  and 

t^amentum  when  it  concerneth  chattels. 

4  K.  3.  53.  **  Ses  terres  on  tenements."    And  by  the  fame  cudome  he  m^y 

^  H.  6^  !•  devife  a  rent  out  of  the  lame  lands  and  tenements  (5). 

Si.  AK.  78.    Abbr.  AC  118.  b. 

4E.  ^.  Mort-  "  Qve  il  ad  en  fee, fimple.'*   For  lands  in  taile  arc  not  devifable 

daiic.  39-  by  will ;  and  therefore  he  in  this  place  uece ifahly  added  {que  il  cd 

49  K.  a  17.        enfeejimplc)  and  purpofely  onritted  the  lame  in  the  claufe  concern* 
\i  H^e.^^e.  •.    *"S  borough  Ewg^j/A ;  becauie  there  an  eftate  tade  is  included. 
7  E.  «.til.Moridaoc. 

F.  N.  B.  199.  "  jP^'^  enircr,"   Note,  the  euftome  of  a  city  or  borough  con* 

Bef^  in  ex  ceming  the  devtfe  of  lands  is,  qithd  liccat  unicnique  rrrijite  bvrgenfi^ 

grevi  Qaewla.  ^.  ejvfdem  civit^isfive  bnrgi  ttnementafua  in  eddem  ctcitate  Jxe 

(10.  Co.  46.)  bur  go  in  teftamento  fuo  in  tdtimd  roluntate  fttd^  tanquam  ^ataUa 

f»l8H,6,16.  ^^'  Ifgnre  evicvnqve  voluerit,  <!ic.     [/?]  Now  if  a  man  dfvifetb, 

tf7H.6.8!  either  by  fpeciall  name  or  generally,  goods  or  chattela  rf£iH  or 

SIE.4.  i3«  perfonally  and  dyetb,  the  devifce  cannot  take  tliem  without  the 

tiG.4.^1.  alTent  of  the  executors  (6).     But  when  a  man  is  foifed  of  lands 

4  H.  7.16b  la  fee,  and  devifeth  the  fame  in  fee,  in  taile,  for  life,   or   for 

yeares, 

(2)  Sec  ante  fbl.  1 10.  a.  note  f .  to  $76.    The  other  suithorittes  relative  to 

(j)  [See  Note  136.]  this  doftrinc  will  be  fbiuid  in  Vin.  Abr. 

(4I  The  C/r.  it  not  in  L.and  M.  Devife,  A.  a.  and  Com.  Dig.  JidrnHJ/hra* 

h)  [See  Note  137.]  tion,  C.  5. 
(6;  Ace.  Perk.  ieSt.  4S8. 5;^  arid  572. 


•iib.Ut/:         -  Of  IVnure  in  iBurgjige.         5e^i  I6jr» 

y^ares,  the  devifee  (hall  enter ;  for  in  that  cafe  the  executors  havt 
&o  meddling  therewith.    And  ift  the  cafd  of  a  devife  hy  will  of 
lande,  whereof  the  devifor  is  ieifed  in  tee,  the  freehold  or  intereft  in 
^  law  is  in  [f}-the  devifee  before  he  doth  enter,  and  in  that  cafe  ho*   ^^j  4  j^i^^^  ^ 
I  thing  [r]  (having  regard  to  the  ellate  or  intered  devifed)  defcend-  tit.  Devife  W 

•  cth  to  the  hcire^    But  if  the  heire  of  the  devifor  entreth  and  holdeth    W  Regift;  . 
the  devifee  out,  he  may  either  enter  as  Littleton  here  faith,  or  have   !j***  J^'  -  ^ 

'  his  writ  called  ex  graviqnctreld\  and  this  writ  (without  any  parti-  3  g  a.  Jli«^vJfc 
ctilar  ufage)  is  incident  to  the  cufiome  to  devife  j  for  otherwife,  if  a  1?.  g9.  AiT.  ^1. 
defcent  were  Cad  before  the  devifee  did  enter,  the  devifee  (hould^34  E.  3.  tit. 
have  no  remedy.    After  an  a^uall  poffedion  this  writ  lye th  not;  for   i^ormedon.  PI. 
then  the  devilee  may  have  his  ordinary  remedy  by  the  common   ^y\(fL^*  *" 

l«*v*  F.  N.B,i98> 

Till   b  1      ^^^  ^^^  ^^^^  Littleton,  that  lands  and  tenements  were  199,  &e^ 

*■  -       '     '■'  devifahle  in  burghes  by  cuilome ;  for  that  [s]  at  the  com-  ?"ttoii,  foj. 

•  mon  law  no  lands  or  tenements  were  deviiable  by  any  laft  will  and .  fJilk^'.^o 
tettament,  (1)  nor  ought  to  be  transferred  from  tmc  to  another,  but  q^^^  (>j],  ^qi^ 
by  folemne  livery  of  feifin,  matter  of  record,  or  futficient  writing  (2);  1.  Sid.  191.) 
but  as  Littleton  here  faith,  that  by  certain  private  cuflonies  in  fome  [*]  S7  II.  6. 
burghes  they  arc  devifable.  :But  now  fmce  Littleton  wv^e^  by  the  Jj'.P"/^*! 
ftalutes  of  3^  and  34  H.  8.  lands  and  tenements  are  generally  de»  78"b'"iS       ' 
vifable  (3)  by  the  lall  will  in  writing  of  the  tenant  in  fee  fimpla,  Vid«  before  in 
whereby  the  ancient  [t]  conmion  law  is  altered,  whereupon  many  this  Secrt 
difficult  queflions,  and  moft  commonly  diflierifon  of  heires  (when  ^'^  '*•  **•  c«P-  2. 
the  devifors  arc  pinched, by  the  m^flengcrs  of  death)  drte  arife  and  m  v  ,f  3*c*' 
bappen.     But  [u]  thefe  ftatutes  take  not  away  the  cullome  to  de-  25,&lc.  mBau 
vife,  (4)  whereof  Littleton  fpeaketh  :  for  though  lands  devifable  by  ler  aud3aket*s  ' 

.    cuftomebe  holden  by  knights  fervice,  yet  may  the  owner  devife  the  cafe. 

whole  land  by  force  of  the  cuftome,  and  that  I  hall  ftaad  good  againft  ^*  ^p-  ^^-  *  J^* 
the  heire  for  the  whole.     But  the  devife  of  lands  holden  by  knights  I'  q^  f^^™ 
fervice  by  force  of  the  ilatutes  is  utterly  void  for  a  third,  and  the  10.  Co.  88,  83» 
fame  Oiall  defcend  to  the  heire.     If  he  hath  any  lands  holden  -by  84. 11.  Cu.j;4. 
knights  fervice  in  capite^  and  lands  in  focage,  he  can  devife  but  two  J-  ^Ir}^-  ■• 
parts  of  the  whole;  but  if  he  hold  lands  by  knights  fervice  of  the  5  ph?i*&*ft^t. 
king,  and  not  in  capite,  or  of  a  meane  lofd,  and  bath  alfo  lands  in  155,  g^^  5  ^.Wz. 
focage,  he  may  devife  two  parts  of  his  land  holden  liy  knights  DaliCon.  Pafch. 
fei'vice,  and  all  his  focage  lands.     If  he  holds  any  land  of  the  king  SO  SA\u  be- 

•  in  copite^  and  by  a£t  executed  in  his  Iiie^time  he  con veyeth.  any  part  ^^^*^['*  ^';'*'^« 
..of  his  lands  to  the  ufe  of-  his  wife  or  of  his  children,  or  payment  of  Xiotifb^vui 

liis  debts,  though)  it  be  with  power  of  revocation,  he  can  devife  by  William  Long 

his  will  [jp]  nomore^  but  to  make  op  the  land  fo  conveyed  two  deiundant,  iu.a 

parts  of  the  whole.    And  if  the  lands  fo  conveyed  amount  to  two  JJ'"<**P"""^^' 

.  parts  or.  more,  then  he  can  devife  nothing  by  his  will,  » But  if  he  -^j^^^'^J*  *  *^' 

hath  land  onely  that  is  holden  in  (bcage,  then  he  may  devife  by  his  m  Co.  135.) 

will  all  his-  focage  land ;  fo  as  it  i»  apparent,  that  the  benefit  of  the  ^jj  5.  Co.  vri 

^  lords  was  more  carefully 'provided  for,  than  the  good  ,ol  the  heire«       16.  <rr  Edward 

CIt'pc's  cafe. 
3.  Co.  5*.  b.  Butler  and  Baker  s  6«fc. 

But  if  a  man,  holding  fome  land  of  the  king  by  knights  fervice  10  Co.  S0;81» 
^  ih  capite,  convey  two  parts  of  his  land  to  the  ule  of  his  wife  for  life,  ^*^**  ^.^^J^** 
'  now  (as  hath  beene  faid)  he  can  devife  no  part  of  the  refidue,  hut  yet        '  * .  '^    . ; 
be  may  by  his  will  devife  the  reverfion  of  the  two  parts  fo  conveyed  c^fc^'an^j^Biftier 
to  liis  wife:  for  the  intention  of  the  ad  is  .to  give  power  to  difpofa  and  Baker's  cafe 
of  fcwo  parts  intirely.  <  atti  fapra. . 

-       .     -•  •  '  ■      If     '•■- 

->    .(1)  [See  Note  I38*]  (3)  tSeeWbte^iJgtl 

(2)  See  note  x.ibttve.  (4)  [Sec  Note  140.  J  "        -  ^ 


(t.Si<f.56.) 

cafi*,  ubi  fapra* 
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If  tbe  devifor  leave  a  foil  third  part  of  the  land  immediately  t9 
defcend  in  fee  ftmple  or' in  tade,  he  may  devite  the  other  two  parts 
tn  fee  fimple.'  If  a  third  part  he  not  letU  it  (hall  h^  made  up  accord- 
ing to  the  a£t.  But  hereditaments,  that  are  not  of  any  yearely 
value,  as  bona  ft  cataUafdonum  et  fvgttivorum,  waifes,  eltrayes,  and 
the  like,  can  neither  be  left  to  defccnd  for  any  part  of  the  third 
part,  or  devifed  a8\part  of  the  two  parts.  But  yet  if  fuch  franciiifes 
of  oncertaine  value  be  holden  of  the  king  in  capite,  they  (hall  re« 
ihaine  the  devifeof  all  hid  lands,  and  make  it  void  for  a  thiid  part* 
So  it  is  if  a  man  hath  a  reverQon  expe<^lant  upon  an  eftate  taile  diy 
and  fruitlefle  holden  of  the  king  by  knights  fervice  in  capite,  yet 
that  flmll  reftraine  him  to  devife  but  two  parts  of  hit  lands  only. 
And  where  the  flatute  fpeaks  of  a  remainder,  it  is  to  be  intended 
only  of  fuch  a  remainder  as  may  draw  ward  and  mariage  by  the 
cpmmon  law.  As  if  a  reverfion  upon  a  ilate  for  life  be  granted  to 
one  for  life,  the  remainder  in  fee,  during  the  life  of  the  grantee  for 
life  it  is  not  within  the  Aatute  ;  but  if  he  dveth,  this  is  fuch  a  re- 
maindor  as  is  within  the  ftatiite,  although  it  be  diy  and  fruilles.  If 
a  gift  in  taile  or  a  leafe  for  life  he  made,  the  remainder  in  fee,  this 
remainder  in  fee  is  not  within  the  ftatute.  But  if  a  man  hath  lands 
holden  by  knights  fer\'ire  in  capite  in  pofiefTion,  reverfion,  or  re- 
mainder, and  is  alfo  feifed  of  focage  land,  and  devife  by  his  will  all 
his  lands,  and  after  he  felleth  away  the  capite  land,  or  that  land  is 
recovered  from  him,  the  will  is  goiKl  for  the  whole  focago  land.  The 
values  both  of  the  third  part  and  the  two  parts  of  the  lands  fliall 
be  taken  as  tliey  happen  to  be  at  the  tune  of  the  death  of  the 
devifor;  for  then  his  will  takes  etlect. 

He-that  holds  by  knights  fervice  in  chiefe,  devifeth'by  his  will  a 
rent,  common,  of  other  protitn  as  iliall  amount  U)  the  value  of  two 
parts  out  of  all  his  lands :  this  rent  itliieth  only  out  of  the  two  parts, 
and  the  th*rd  part  is  free  <if  it.  And  if  he  hath  lands  holden  by 
knights  fervice,  and  not  in  capite,  he  may  charge  two  parts  of  the 
knights  fervica  land  as  is  aforefaid,  and  all  his  focage  land,  &c. 
And  if  he  hath  onely  fo<*age  land*  he  may  by  his  will  charge  it  at 
his  pleafure,  fo  as  the  king's  and  lord's  third  part  is  free,  and  the 
heire's  two  parts  charged ;  and  this  is  oncly  by  force  of  the  ftatute 

of  34  ^.  8- 

If  a  man  make  a  feofiment  in  fee  of  his  lands  holden  by  knights 
fervice  to-  the  ufe  of  fuch  perfon  and  perfons,  and  of  fuch  eftate  and 
eftutes,  &c.  as  he  fliall  appoint  by  his  will,  m  this  cafe,  by  operation 
of  law  the  ufe  and  flats  vefls  in  t!he  feoffor,  and  he  is  feiied  of  a  qua* 
iilied  fee.  In  this  cafe,  if  the.  feoffor  limit  eAates  by  his  will,  by 
force,  and  according  to  his  power,  there  the  ufes  and  eftates  grow- 
ing out  of  the  feofhiient  ore  good  for  the  whole,  and  the  lafl  will  is 
but  diredory.  (5)  But  in  that  cafe,  if  the  feoffor  bad  devifed  the 
land  (a&  owner  thereof)  without  any  reference  to  the  feoffment  and 
power  thereby  given  then  taking  effed  by  the  will,  it  is  void  for  »• 
tliird  part.  But  if  he  had  formerly  conveyed  two  parts  to  the  nfe  of  his 
wife,  &c.  and  after  devifed  the  refidue  by  his  will  without  any  re- 
ference to  his  power  by  the  feoffment,  yet  this  will  fliall  en-  r .--  „  ^i 
ure  to  declare  the  ufe  upon  the  fcofthicnt,  becaufe  he  had  no  •-  J 

power  as  owner  of  the  land  to  devife  any  part  of  it .  ( 1 )  But  if  the  feoff- 
ment had  been  made  to  the  ufe  of  his  lafl  wiilj  although  he  devifeth  the 

kmd 

(O  Adjudged  ace.  in  Mytton  and  Lut-     [i  12.  a.] 
%ich,  W.  Jo.  7.  (i)  [Sec  Note  ifl.] 


5.  Co.  64, 85. 
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hitlVs  cafe. 
3.  Co.  33.  Bnt- 
ier  «ad  B»ker*s 
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€.  Co.  17.  18. 
in  fir  Edward 
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(8  Co.  173. 
Poft.  S71. 
Cro.  Cba.  38.) 
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land  with  re&rence  tb  the  feofFmeDt,  yet  it  taketh  eflfed  only  hy  the  (Mo.  980.) 
.  ^illy  and  not  by  the  feofTmdnt.    (a)  All  which  and  many  other- 
points  of  intricate  and  ahftrufe  learning  you  fliail  more  largely  read 
ia  my  Reports.  -  • 

**  SiEttns  afcim  iiverie  dtfttfrn  ^^firtfait  a  luy,  ^c."    For  in  hii 
life  time  livery  of  feifm  could  n«t  he  made,  heeaufe  his. wilt  is  am-^ 
btiAatorie  till  his  death,  and  no  eflate  pafleth  daring  his  life;  neither  40.  AC  5S, 
can  livery  be  made  after  his  deceafe,  for  then  it  cometh  too  late. 

Here  {Sft.J  (3)  implyeth,  that  the  devife  is  good  without  any. 
attumement  of  any  leflee  or  tenant. 

Se6t.  168. 

t 

JW'OTjif  coment  que  home  nepoii     A  LSO,  thoug;h  a  man  may  not 

ffranter,  ne  doner^fesi  tenements  "^  grant,  nor  give,  his  tenem^ents 

afajeme,  durant  le  coverture,  pur  to  his  wife,  during  the  coverture, 

eeo  quejafkme  et  luy  nejontforjque  for  that  his  wife  and  he  be  but  cine 

nnperjon  en  ley ;  uncoreper  tielcuf^  perfon  in  the  law ;  yet  by  fuch  cuf- 

tome  %l  poit  devifer  per  te/lamentjes  tome  he  may  devife  by  his  tefta- 

tenements  a  fafemej  a  aver  et  tenera  ment  his  tenements  ta  his  wife,  to 

iuy  enfeefimph^  ou  en  fee  taile,  pur  have  and  to  hold  to  her  in  fee  fira- 

terme  de  vie,  ou  pur  termedesam,  pie,  or  in  fee  taile,  or  for  tearme  of 

pur  ceo  que  tiel  devife  nepH/leffed  life,  or  yeares,  foi*  tliat  fnch  devife 

jorfque  apres  la  mort  le  deinjor ;  car  taketh  ho  effe6);  but  after  the  death 

toutsdevtfesnepreignont  ^eciforjque  of  the  devifor.    And   if  a  ^an  at 

opre^  la  mort  le  devifwr*  .  Etfi  home  , divert timesmakes  divers  teftanient», 

jqit  a  divers  temps  divers  te/iaments,  and  divers  devifes,  &c.  yet  the  laft  ' 
ei  divers devifisyifc.  nncore'te  darrein .  devife  and  will  made  "by  him  (hall 

devife  et  voluntfait  per  Iuy  efioiera,-  llaud^  and  the.othexs  are  voyd. 
et  lautersfont  voides  (5)^ 

'*  U^  ^^  ^  ^*'  if^^>  **  i/ow^*',  fe$  tenements^  tt fa  feme,  Spc*^ 

This  opinion  is  [a]  cleert,  for  by  no  conveyance  at  the  [a]  4  H.  r. 
common  law  a  man  could  during  the  coverture,  either  ia  pofleflion, 
rlsverfion,  «r  remainder,  limit  an  eftate  to  his  wife.    But  a  man 
roAs  l»y  his  deed  covenant  with  others  to  iland  feifedto  the  ufe  of  his    . 
wife,  or  make  a  feo£fement  cQr  other  conye3raiice  to  the  ufe  of  his 
mh ;  and  now  the  date  is  ei^ecuted  to  fuch  i^&s  by  the  ilatute  [b'\   [6]  2r  H.  8, 
of  97  Hv^^  for  an  ufeis  but  ttnid  and  confidence,  which  by  fuch  -cap.  10. 
a  mean  might  be  limited  by  |he  hufband  to  the  wife^    But  a  map  if '^7^^^^' 
cannot  covenant  with  his  wifii  to  ftand  feifed  to  her  ule ;  becaufe  '2,^.Atc.78aL> 
he  cannot  covenant  with  hefv  ^^^  ^^  reafon  that  Littleton  here 
yeeldeth(4)» 

*^.  Dttrani  le  eoveriurej^    That  is,  during  the  continuance  of  the 
inarriafie.  For  to  cover  in  Englj/h  is  tegere  in  Latine,  and  is  i<>^ 
ialted)  mr  that  the  wife  is  fub  pet^ate  tiri,  and  (he  is  difttbled  to  con- 

■':-*.-:  tra£l  - 

ffzVt^ee  Note  142.1  note  i.  fol.  j.a. 

^  (31  See  note  ^  of  foh  1 1 1,  a.       /  (5)  The  words  et  Viaansfontvidis  are 

(4)  See  further  oa  this  fubjcft  ante  not  in  L.  suid  M.  £^oh«  9or  P* 
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Xc]  BraAon,        traft  with  any  without  the  coiifentof  the  liu(band.     [c]  OnrniCy  ^m 
Jib.  2.  ca.  15.      y;^,,^  uioris^funt  ip/tus  xiri.     2^^  on  habct  vxor  pot  eft  at  cm  J'ui  Jed  rir. 

"  Unperfon  en  !ey.**  Vtr  et  Viorfunt  quqfi  unica  per/on  a,  quia  caro 
Idem,  lib.  5.  una,  etfanguis  unus.  Rc9  Ikhtjit  propria  uxorisy  vir  tarnai  ejus  cvf" 
Tracts.  cap.$5.  ^^  cum^t  caput  fnuUcru, 

(Hob.  2.  iiCejluy  que  uj'c  had  devifed  that  his  wife  fliould  fell  his  land,  and 

Plowd.  414.)       niade  her  executrix  and  dyed,  aiid  fhe  tooke  another  hufhand,  (he 
10  H.  7, 20.        might  fell  the  land  to  her  hufhand,  for  Hte  did  it  in  outer  droits  and 

her  hufband  (hould  be  in  by  the  devifor  (6). 

"  Per  tejlament*'     Teftamentum  is  (as  is  faid  before)  tefiatio  men- 
thy  (7),  and  is  favourably  to  be  expounded  according  to  the  [*  1 1  o   b  1 
meaning  of  the  tcllator.     In  tontra^ibus  benigna,  in  tefta-  ^         *    *** 
mentis  bcnigniory  in  rrjlitutionibus  benignijjhna  interpretatio  facicnda 


^ 


rf]  4  E.  2.  tit  "  Afonjeme**  And  Littleton  himfelfe  ycddeth  the  rcafon  ;  [d\ 
)cTire  23.  becaufe  the  devife  doth  not  take  eife^l  till  after  the  deceafe  of  the  de- 
£f]  44.Afl'.  |>.S6.  vifor.  And  in  fome  \e\  places  the  cuilome  is  generally  that  he  may 
44  E.  3.  ^.  devife  any  lands,  &c.  in  fome  [/]  places  lauds  onely  which  the  de- 
r%  h^'  ^*  vifor  purchafed ;  in  fome  places  that  he  may  devife  any  eflate ;  in 
yi   "  °  fume  places  for  life  ouely,  &c. 

But  albeit  the  lad  will  doth  not  take  eflro(^  Untill  after  his  deceafe, 
yet  if  a  feme  covert  be  feifed  of  lands  in  fee,  (he  cannot  devife  the 
fame  to  her  hufband,  becaufe  at  the  making  of  her  will  (he  had  no 
power,  being  y?/6  potejlatc  viriy  to  devife  the  fame  ;  and  the  law  in- 
teudeth  it  fliould  be  done  by  coertion  of  her  hufband. 

2  H.  a.  8.  **  Divers  tefiamentsr    For  voluntas  tfjlatoris  eft  ambulatoria  ufqut 

9  R.  3.  ^C  ad  mortem  (as  hath  beene  faid  before)  and  tlie  latter  will  doth  coun- 

CTl'^'jm^'^'  ^^^^^^^  >^®  ^^^'     And  it  is  truely  fayd,  that  the  (irft  grant  and  the 

t^.  649.)  ^^^  ^^'^^^  ^^  ^^  ^^^^  greateft  force. 

**  Divers  devifesy  S^c,"  H^re  by  (4^c.)  is  to  be  underftood  as 
well  devifcs  of  chattels  rcall  or  pcrfonall,  as  of  freehold  and  inheri- 
tance :  alfo  that  in  one  will  where  there  be  divers  devifes  of  one 
tiling,  the  lad  devife  takcth  place.  CUm  duo  inter /e  pugnantia 
rcperiuntur,  in  teftamentg  ultimum  ratum  eft  (i). 

Se<ft.  169* 

TTEMypertielcvJlomehome^poit  A  LSO,  by  fuch  cuftome  a  man 

**    elevifer  per  Jon  tejiamanty  quefes  ^^  may  devife  by  his  teftament, 

executors  poyetit  aliener  ^t  vender  fes  thathis  executours  may  alien  and  fell 

tenements  que  Had  en  fee  Jimpley  pur  the  tenements  that  he  hath  in  fee 

certainefumme  de  money,  a  aijlribw  iimple^  for  a  certaine  fum,  to  difiri- 

ter  pur  Jon  ahne  (2).     En  ceftcaSy  bute   for  his   foule.     In  tliis^cafe, 

coment  que  le  devifor  deviejeifte  de  though  the  devifor  die  feifed  of  the 

les  tenements,  et  tes  tenefnents  dif-  tenemeats,  and  the  tenements  de- 

cendont  .              fcend 

.   (6)  [Sec  Note  143.]  Iiii.b.] 

(7)  See  the  note  on  this  fort  of  cty-        (i)  [See  Note  144.  J 
mology  in  fol.  1 10.  a.  (2)  [Sec  Note  i4f.] 
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cendont  afonheire-^  uncore  les  exe-  fcend  anto  hislieire;  yeltheexe- 
cutorSy  apres  le  mart  lour  te^ator^  cutors,  after  the  death  of  the  tefta- 
poyent  vender  les  tenements  iffint  a  tor,  may  fell  the  tenements  fo  de- 
eux  devifesy  et  onjier  fliehy  et  ent  vifed  to  them,  and  put  out  the 
faire  feoffntentf  alienation  etejinte  heire,  and  thereof  make  a  feoffment, 
perfait^  oujansfaity  a  eur  a  qncux  alienation  ajad  eftate  by  d<^ed,  or 
ie  vend  ejljait,  Et  iffint  pots  veier  without  deed,  to  them  to  whom  the* 
iry  nn  cas,  ou  homi  poit  faire  loial  fale  is  made.  And  fo  may  ye  here 
ejiatey  et  uncore  il  navoit  riensen  les  fee  a  cafe,  where  a  man  may  make 
tenements  al  temps  del  e/iatejait,'  a  lawful  eftate,  and  yet  he  hath 
Ei  la  cavfe  ejl,  pur  ceo  que  la  cujiome  nougiit  in  the  tenements  at  the  time 
et  ufage  ad  ejle  tiel  (i).  Quia  con-  of  the  eftate  made.  And  the  caufe 
fuetudo,  ex  cert&,  cauia  rationabili  is,  for  that  the  cnftome  and  ufage 
ufitata,  privat  comniunem  legem.       is  fuch.     For  a  cnftome,  ufed  upon 

a  certain    reafonable    caufe,    de- 
priveth  thi  cximmon  law. 

"  tyUEfes  executors  poicnt  alicner  ou  render fes  tenements^"    And 
that,  which  in  Lift  let  on's  time  a  man  might  doe  by  cuftome, 
in  fome  particular  places,  he  may  now  doe  by  the  ftatutes  of  3(2  and  32  h.  8.  cap. «. 
34  H,  8.  generally.  34  H.  8.  cap.  5. 

"  Les  executors  apres  le  mort  lour  tejlafor  potent  vender/'  Here  it 
appearethy  that  the  executors  having  bu(  a  power,  as  Littleton  put- 
'  teth  the  cale,  to  iell,  they  muft  all  joyn  in  the  fale.    Then  put  the  49  E.  S.  16. 
caft,  that  one  dies,  it  is  regularly  true,  tliat  being  but  a  bare  autho-  p'-  -^^  ^^* 
ritic,  the  furvivors  cannot  lei.     llut  if  a  man  devii'cth  his  land  to  j4.  •  g  ij  i  JI' 
for  terme  of  life,  and  that  after  his  deceafe  his  lands  lliall  be  fold  by  15  ji^  7,t\>.  21. 
his  executors  generally,    (as  Littletem  here  putleth  his  c^il'e)  and  14  H.  8.  C. 
make  three  or  foure  executors,  and  during  the  life  o^A,  one  of  the  30  H.  8.  tit. 
executors  dicth,  and  then  A.  dieth,  the  otlier  two  or  three  execu-  ?|j.'^\?''  ^i» 
tors  may  fell,  becaufe  the  land  could  not  be  fold  before,  and  the  /^  ^  ^g 
plurall  number  of  his  executors  remaine.     But  if  they  had  betne  1.  Ro.Abr.  82?. 
named  by  iheir  names,  as  by  /.  6'.  /.  N.  I.  D.  and  JTG.  his  exe-  Ml.  61, 62.147. 
Fi  1  cj    a  1  ^"^^^'  ^hen  in  that  cafe  the  lurvivors  could  not  fell  the  Cro.  Cha.  S85.> 
*-      *''     'J  fame,  becaufe  the  words  of  the  teftaior  could  not  be  falls- 

fied;  and  I  myfelf  knew  this  cafe  adjudged.    [•]  A  fpeciall  vcrdia  rlj  Hiu^e  El 
was  found,  that  A,  was  feifed  of  certaine  lands  \u  fee,  and  devifed  fntcr  Vfhcent  fie 
the  fame  in  taile;  and  if  the  donee  died  witWut  iflue,  that  his  faid  Lee  iathe 
land  (hould  be  fold  by  his  fons  in  law,  he  in  truth  having  five  fonsin  King's  Bench. 
'  Jaw.     One  of  his  fons  in  Uw  died  in  the  life  of  the  donee,  and  after  ^^1°'  ^^ogl^' 
the  donee  dyed  without  ifi'ue,  and  then  ihe  foure  of  the  fonnes  in  ^0^147, 
law  fold  the  lartd,  and  it  was  adjudged  that  the  fale  was  good,  be-  5.  Co.  68. 
caufe  they  were  named  generally^by  his  fonnes  in  law,  and  the  Oo.  Cha.S85. 
lands  could  not  be  fold  by  them  all;  and  the  words  of  the  will  in  a  i'Ro.Abr.S28.) 
benigne  interpretatioM  are  fatisfied  in  the  plurall  number,  albeit  that  ^^  ^^ 
they  had  but  a  bare  authority :  but  if  they  had  been  particularly  4Eli7..i)^rSi04 
named,  it^ad  been  otherwife.     But  if  a  man  devifeth  lands  to  his  23  eiik.  Oicr 
executors  to  be  fold,  and  maketh  two  executors,  and  the  one  dieth,  S7l.    Pafch. 
yet  the  furvivor  may  fell  the  land  ;  becauie  as  the  Hate,  fo  the  trull  ^L^J*?"  !i*** 
fliall  fiiry^ve;  and  fo  note  the  diverfity  betweene  a  bare  truil,  and  a  ^^^^^  JBtmcoT" 
'    and  fo  refohed  iu  Vinceufs  cal'e.     (1.  Sid.  6.  Polt.  181.  b.   ^36.  a.  315.  b.) 

truft 
(I)  ^f.  inL.andM. 

Y  a 
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tnift  coupled  with  an  intereft.  In  both  thofe  cafes  the  executors 
[ff]  1.  G).  173.  may  [a]  fell  part  of  the  land  at  one  time,  and  part  at  another^  as 
in  Oigget*scafe.  they  may  finde  purchaferi.      * 

In  I^ttUton's  cafe  admit  that  one  executor  had  refufed  to  fell, 
then,  as  the  law  ftood  when  lAttUton  wrote,  it  was  cleare  that 
[fc]  t\  H.  8.       the  others  could  not  fell.     But  nbw  by  the  ftatute  [61  of  21  H.  8. 
c«p.  4.  it  is  provided,  that  where  lands  are  willed  to  be  fold  by  execu- 

tors, that  thoush  part  of  them  refufe,  yet  the  refidue  may  fell. 
'  And  albeit  the  letter  of  the  law  extendeth  only  where  executors 
have  a  power  to  fell,  yet  being  a  beneficiaU  law,  it  is  by  conftradioo 
(t.  Leon.  60.)  extended  where  lands  are  devifed  to  executors  to  be  fold.  Yet  in 
Tr.  S7  H.  8.  in  neither  of  thofe  cafes,  albeit  one  refufe,  can  the  other  make  fale  to 
Place!' S^ant  ^^^  thatrefufed,  becaufe  he  is  party  and  privy  to  the  laft  wiU,  and 
Dendloe's  Re-  remains  executor  dill.  Mine  advice  to  them  that  make  fuch  deviies 
port.  by  will,  to  make  it  as  certaine  as  they  can,  is,  that  the*fale  bee  made 

(1.  Rul.  Abr.      by  his  executors  or  the  furvivors  or  furvivorof  them,  if  his  meaning 
2j^*   ^"  ^*'"*  be  fo,  or  by  fuch  or  fo  many  of  them  as  take  upon  them  the  probate 
^       ^^  of  his  will,  or  the  like.     And  it  is  better  to  give  them  an  authority 

than  an  eAate ;  unleife  his  meaning  be, .  they  fhould  take  the  profits 
of  his  lands  in  the  meane  time ;  and  then  it  is  neceflary  that  he  de* 
vifeth,  that  the  meane  profits  till  the  &le  (hall  be  aJETets  in  their 
hands,  for  otherwife  they  (hall  not  be  fo.  But  hereof  thus  much 
fhall  fuffice  (2). 

49  K.  5. 16.  ^  Et  enifaire  /rf^ment.'*     For  albeit  the  executors  in  this  cafe 

^^'  x^rr  ^^^^  ^^  eftate  or  intereft  in  the  land,  but  only  a  bare  and  naked 

13  £.5.  Pevife  po^^r,  yet  this  feoifmehs  amounteth  to  an  alienation,  to  veft  the 

5.   14  H.  8.10.  land  in  the  feoffee,  as  it  appeareth  here^  and  the  feoffee  (ball  be  in 

15  H.  7. 12.  b.  by  the  devifor. 

(9.  Co.  77.  a.) 

19  H.  6.  **  Per  fait  oufannsfrnt!*   And  therefore  if  by  the  cuilome  a  man 

(1.  t«oa.  M.)    devifeth,  that  a  reverfion  or  any  other  thing  that  lyeth  in  grant 

(hall  be  fold  by  the  executors,  they  may  fell  the  fame  without  deed 
(3)  9  f^^i*  ^^  vendee  (halt  be  in  by  the  devifor,  and  not  by  the 
executors,  as  hath  beene  (aid. 

^  Qmfuefudo  ex  certd  cat^fll  rationabili  ujitatd  priuU  communem 
legem."     Quia  conjuctudo  contra  rationctn  introduSta  pohtlr  t^furpatia 
•  qudrn  con/uetudo  appellari  debet.    Confuetitdo  prt^tipta  et  legtiimm 

vinoet  legem* 

4  E.  4f.  4.  «  Privat  communem  legemr    For  no  cndome  or  prefcription  can 

^  n'  t  519        ^^  away  the  force  of  an  a^t  of  parliament  (4);  and  therefore  Ltf- 
7  U  6  1   S.      tleton  materially  fpeaketh  here  of  the  common  law. 
9  H.  6.  56.    8  H.  7.  4.    8  £Hz.  Dier  247.    (e.  Roll.  Abr.  ^66,  4.  inft.  874.  298.  305.) 

(2)  [See  Note  146.^  19  H.  5.  is  in  fo.  S3. 

(1)  The  cafe  cited  m  the  marpn  from  (4)  See  115.  a. 
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JP  T  nota,  que  ntdcu/lame  eft  alow-  AN  D  note,  that  no  cuftome  is  to 

•'^  able,  mefque  tiel  cujlinnef  que  ad  "^  bee  allowed,  but  fuch  guftome, 

eft  fife  per  title  deprefcriptioHjfciL  de  as  hath  bin  ufed  by  title  of  prefcrip- 

temps  dont  memorie  ne  curt,    Mes  tion,  that  is  to  fay,  from  time  out 

divers  opihiom  ont  efte  de  temps  dant  of  minde.  But  divers  opinions  have 

memory,  S^c.  et  de  title  per  perfaip-  beene  of  time  out  of  minde,  Sec. 

tion,  que  eft  tout  un  en  ley.     Car  and  of  title  of  prefcription,  which  is 

afcuns  ont  dit,  que  temps  de  memory  ail  one  in  the  law.     For  fome  have 

ferra  dit  de  temps  de  limitation  enun  faid,  that  time  out  of  mind  ihould 

briefe  de  droit ;  fcilicet,  de  temps  le  bee  faid  from  time  of  limitation  in 

t;(^  R.  le  1*  puis  le  Conquejl,  come  a  writ  of  risht;  that  is  to  fay,  from 

eft  done  per  le  ftatute  de  Wefimin-  the  time  of  king  Richard  the  firlt 

iier  i.vur  ceo  que.le  briefe  de  droit  after  the  Conqueft,  as  is  given  by 

eft  le  piuis  haut  briefe  en  fa  nature,  the  ftatute  of  fVeftminfter  the  firii, 

quepoit  eftre.  Etper  tiel  briefe  heme  for  that  a  writ  or  right  is  the  moft 

poit  recover fon  droit  de  la  pofteffion  high  writ  in  his  nature,  that  may  be. 

Jon aunceftorsdepluisaunci^nt  temps.  And  by  fuch  a  writ  a  man  may  re- 

S fue  home  purroit  per  a fcun  briefe  per  cover  his  right  of  the  poflTeflion  of 

eJey,S^c,     Et  entant  que  il eft  done  his  anceftors  of  the  moft  ancient 

per  le  dit  e/iatute,  que  en  briefe  de  time,  that  any  man  may  by  any 

droit  nulfoit  oye  a  demander  de  le  writ  by  the  law.  Sec.     And  in  io 

feifin  fon  aunceftors  del  puis  longe  much  that  rt  is  given  by  the  faid 

temps  que  de  temps  ie  roy  K.  avaitt-  eftatute,  that  in  a  writ  of  right  none 

dit,ifttntceoeft prove,  que  continuance  fliall  be  heard  to  demand  of  the  fei« 

de  poffejfion,  ou  auters  ciiftomes  et  (in  of  his  anceftors  of  longer  time 

ufages  tyes  puis  le  dit  temps,  eft  le  than  of  the  time  of  kin^ltichard 

title  de  prefcription,  i^c,      Et  hoc  aforefaid,  therefore  this  i8j}roved, 

cerium  eft.     Et  auters  ont  dit,  que  that  continuance  of  poiTemon,  or 

bien  et  verity  eft,  que feifih  et  con-  other  cuftoms  and  ufages  ufed  after 

ti  nance  ,puis  le  dit  limitation  {i)  eft  the  fame  time,  is  the  title  of  pre* 

un  title   de  prefcription,    come  eft  fcription,  &c.    And  this  is  certaine. 

avantdit,  etpur  cauje  dvantdit.  Mes  And  others  have  faid,  that  well  and 

its  ont  dit,  que  il  y  auxy  un  auter  truth  it  .is,   that  feifin  and  conti- 

title  de  preJcript}on,  que  fuit  a  la  nuance  after  the  limitation,  8cc.  is  a 

common  ley  devant  afcun  eftatute  de  title  of  prefcription,  as  is  aforefaid^ 

limitation  de  briefe,  S^c,  et  ceo  fuit,  and  by  the  caufe  aforefaid.     But 

lou  tin  cuftome,  ou  un  ufage,  ou  auter  they  have  fayd,  that  there  is  alfo 

chafe,  ad  efte  ufe  de  temps  dont  me-  another  title  of  prefcription,  that 

moriedes  homes  ne  curt  a  lecontrarie.  was  at  the  common  law  before  any 

Etilsnntdit,  queH  eft  prove  per  le  eftatute  of  limitation  of  writs,  8cc. 

pleder  un  title  ae  prefcription  ae  cuf-  and  that  it  was,  where  a  cuftome,  or 

tome  (2).     //  dirra,  que  tiel  cuftome  ufage,  or  other  thing,,  hath  beene 

ad  efte  ufe  de  tempore  cujus  con-  ufed,  for  time  whereof  mind  of  man 

trarium    mem^oria    hominum    non  runneth  not  to  the  contrary.    And 

exiftit,  et  ceo  eft  aufanta  dire,  quant  they  have  faid,  that  this  is  proved 

tiel  matter  eft  plede,  que  mil  home  by  the  pleading,  where  a  man  will 

ttdonque  en  vie  ad  oye  afcunproofea  plead  a  title  of  prefcription  of  cuf- 

le  tome. 

(i)  Qfr.  in  L.  and  M.  and  Rolf.  (2)  ^c  in  L.  and  M.  and  Roh. 

Y3 
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le  contmnfy  m  avoit  afcitn  conufam  tome.  Hee  (hall  fav,  that  fuch 
a  Ic  contidri/:  et  entant  que  tid  title  cuftome  hath  beene  ufed  from  time 
lie  prefaiptionfuit  a  Ic  common  ley^  whereof  the  memory  of  men  run- 
et  nieiit  oujie per  atruncjiatute,iii'j^o,  nelh  not  to  the  contrary,  that  is  as 
it  dc/nitrt  come  il  fuit  a  le  comtnoii  much  to  fay,  when  fuch  a  matter  is 
/ry ;  et  Le  pluh  tojly  entant  que  la  dit  pleaded,  that  nomarn  then  alive  halh 
limitation  de  briefe  de  droit  (3)  ejl  neard  any  proofe  of  the  contrary; 
de  cu  long  temps  paffe  (4).  Ideo  de  nor  hath  no  knowledge  to  the  con- 
hoc  quaere.  Et  plufors  outers  cvf-  trary ;  and  infomuch  that  fuch  title 
tomes  et  ujhges  ont  tiels  ancient  of  prefcription  was  at  the  common 
bufzhe^*  law,  and  not  put  out  by  an  eftatule, 

ergo,  it  ahideth  as  it  was  at  the  common  law  ;  and  the  rather,  infomuch 
that  the  faid  limitation  of  a  writ  of  right  is  of  i'o  long  time  paifed.  Ideo 
qutire  de  hoc.  And  many  other  cuilomes  and  ufagcs  have  fuch  ancient 
boroughes. 

(4.Co.luttrtrs  *'  pJRESCilJPTJOjV."  Prefcription  is  a  title  taking  his  fub- 
caff.  9  Co.  57.  ftuiice  of  life  and  time  allowed  by  the  law.     Prir/criptio  ejt 

2,  R«ll.  Abr.       iiiulus  ex  ufu  et  tempore  fa  hit  antiam  capitns  ab  authoritate  ft  1  o  u  1 
1  sI(J  1*1  o'*'  comnion  law  a  prefcription,  which  is  pcrfO'  «-      ^^      J 

1!  Roll.  Ahr.  °*^  ^^  ^^^  ^'^^  n\{}\\  partapplyed  to  perfons,  being  made  in  the  name 
^^)M.  6<)6.  of  a  certain  perfrm  and  of  his  anceliors,  or  thofe'whofc  eftate  be 

Cro.  Chit.  175.)  hath;  or  in  bodies  poHtiquc  or  corporate  and  their  predeceflors ; 
(1.  Co.36.)         fyj.  r^  j^  naturall  body  is  faid  to  have  anceftors,  fo  a  body  politique 

or  corporate  is  faid  to  have  predeceffors.     And  aeultome,  which  is 
locally  is  alledgcd  in  no  perfon,   but  layd  within  fome  mannor  or 
(6.  Cu.  60.  a. '     other  place.     As  taking  one  example  for  many.    7.  ^\4eifed  of  the 
6.1.  b.  ^^')         mannor  of  X).  in  fee  prefcribeth  thus :  that  /.  5.  bis  anceftors,   and 
Alari.T.  Pr'.  ^^^  thofe  whofc  eftate  he  hath  in  the  fayd  manner,  have  time  out  of 

Trefwr.  100.        minde  of  man  had  and  ufed  to  have  conunon  of  pafture,  &c.  in  fuch 

6  K.  6.  D^.  71.  a  place,  &c.  being  the  land  of  fome  other,  ^c.  as  pertaining  to  the 
14  K.  3.  fjiytj  mannor.  4  his  properly  we  call  a  prefcription  A  cuttome  is 
43K^S^5«         in  this  mariner.     A  copyholder  of  the  mannor  of  D.  doth  plead, 

7  W'it.ie,  ^^.^^  within  the  fame  mannor,  there  is  and  hath  beene  fuch  a  cuf- 
tt  H.  6. 14b  tome  time  out  of  mind  of  man  ufed,  that  all  the  copyholders  of  the 
16  K.  %  lit.  faid  mannor  have  had  and  ufed  to  have  common  of  pailure,  &c.  in 
Ti  Afl'^n  ^^  ^"^^  a  wall  of  the  lord,  parcetl  of  the  faid  mannor,  &c.  where  the 
4o!Afli'27.  41.  P^*"^*^"  neither  doih  or  can  prefcribe,  but  alledgeth  the  cudome 
^\  K.  4.  .53,  54.  within  the  mannor.  But  both  tq  cuHomes  and  prefcriptions,  thefe 
(9.  Cu.  57.)        two  thin (;s  aie  incidents  infeparable,  viz.  polieliion  or  ufage,  and 

time.     Ponbtlion  mu(l  have  three  qualities  :  it  mull  be  long,  conti- 
Bra«£l.fo..5J,52.  nuul,  and  jjeaceaMe ;  longa^  continua,  et  pacijica:  for  it  is   faid, 

tranaJLvanlur  dominia,  Jine  tilulo^  et  traditione^  per  ujucaptionemj 
fed.  per  hngam^  contindam^  et  pacijicam  poj/ijiioncm.  Longa,  t.  e.  per 
Jpat'ium  temporis  per  legetn  dijinitam,  of  which  hereatter  fiiall  be 
fpnken.  Continnam  dico^  ita  quod  nan  Jit  legitime  interntpta, 
FaciJicantdicOf  tjuiaji  contentiojhjuerit,  idem  erit  quadpriks^  f  1 14.  a  1 
Ji  contcntio  fuerit  jufia,    Utjl  verus  dominus^fiatim  ciim  tii-  *-  -* 

trufor  xel dijieifur  vigreffusfueritfeifinamj  nitatur  tales  viribns Tepel- 
Icre,  et  expcilere,  licit  id  qttod  inceperit  perdncere  nan  pofit  ad  rf- 
JfCtum^  nam  tamen  citm  dejicerit^'  diligensjit  ad  iwpetrandum  et  pr4i* 
Braft.  fo.  22$.b.  Jtquendufn.  Longiut  ujus  nee  per  vim,  nee  clam^  nee  precarwy  6fC, 

\i  a  man  prefcribeth  to  have  a  rent,  and  likewife  to  take  a  di^ 
13  £.  4.  6.         treffe  for  the  fame,  it  cannot  bee  avoyded  by  pleading,  that  the  lent 

hath  beene  alwayes  payd  by  coherfion,  albeit  it  began  by  wrong. 

«*  Un 

(3)  Gfr.  in  JL  and  M.  Rob.       (4}  ^c.  in  L.  and  M,  and  Rob* 
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"  Tin  title  de  prefcription,"     Seeing  that  prefcription  maketb  a 
title,  it  is  to  be.  feene  ;  firfr,  to  what  things  a  man  may  make  a  title  ' 
by  prefcription  without  charter ;  and  fecondly,  how  it  may  be  loft 
i)y  interruption. 

For  the  firft,  as  to  fuch  franchifes  and  liberties  as  cannot  be  feifed  (Dr.ScStud.  16. 
as  forfeited,  before  the  caufe  of  forfeiture  appeare  of  record,  no  ^- ^JJ"  ^^-^ 
man  can  make  a  title  by  prefcription,  becaufe  that  prefcription  be-  prcfcrint.  44. 
ing  but  an  ufage  in  pais,  it  cannot  [*]  extend  to  fuch  things  as  cannot  21  E.  4.  6. 
bee  feifed,  nor  hud,  without  matter  of  record :  as  to  the  goods  and  l  H.  7. 5>:5. 
chattels  of  traitors,  felons,  felons  of  themfelves,  fugitives,  of  thofe  9H.  r.il.  m 
that  be  put  in  exigent,  deodands,  conufance  of  pleas,  to  make  a  cor-  g  e'I'^.^'^o 

fl  14.  b  1  P^^^^^^°>  ^  )^^Vfi  a  fanftuary,  to  make  a  coroner,  &c.  to  45  k.  3.  2. 

*■      ^'    •  J  make  confervators  of  the  peace,  &c.  (1).  %  E.  4.  C6. 

(9.  Co.  59. 
Doc.  Plac.  103.  2.  RoJh  Abr.  270.)       [•]  FIcra,  lib.  1.  cap.  «5.     Brit.  f.  6.  &  15.     44.  Afl*.  p.  8. 
49E.  3.  3.     Slanf.  PI.  Cor.  21.  51.     5.  Co.  109, 110.     9.  Co.  29.     (Pott.  195.  a.     2.  Roll.  .Ur. 
114.  2o5.)    (2.  Ro.  Abr.  270.     9.  Co.  29.     Poll.  195.  a.) 

[e]  But  to  treafure  trove,  waifes,  ftftraiea,  wrecke  of  fea,  to  hold  [e]  22  E.  3. 

pleas,  courts  of  leets,  hundreds,  &c.  infante  thiefe,  outfange  thiefe,  Coron.  241. 

to  have  a  parke,  warren,  royall  fiflies;  as  whales,  fturglons,  &c.  9H.  7. 11.  20. 

fayres,  markets,  franke  foldage,  the  keeping  of  a  ^aole,  tolle,  a  if  ^'  ^^  ^^ 

corporation  by  prefcription,  and  the  like,  a  man  may  make  a  title  by  j^  jj  .i.**io. 

ufa^e  and   prefcription  onely  without  any  matter  of  record.     [•]  21 H.  7.  33, 

Vide  Sect.  310.  where  a  man  Ihall  make  a  title  to  lands  by  pre-  ^  *:«  4.  12. 

fcription.  46  E  3'  fd ' 

But  it  is  to  be  obferved,  [J]  that  although  a  man  cannot,  as  is   ^j  j|  g  ^^^ 
aforefaid,  prefcribe  in  the  laid  franc  hi  le  to  have  bona  et  catalla  pro-  \\  K.'ui  91 ! 
diforuniy  felonum,  SfC.  yet  may  they  and  the  like  bee  had  obliquely,   1  H.  7.  24. 
or  by  a  meane  by  prefcription ;  for  a  county  palatine  may  be  claimed  Staiui*.  PI.  Cor. 
by  prefcription,  and  by  reafon  thereof  to  have  bona  tt  catalla  pro-  o^'e^  43^44 
ditorum,  Jehnym,  SfC.  3.  E."3."Bmoke 

Prefer.  S7.  44.  AflT.  pi.  [•]  8  H.  6.  16.  f/]  12  E.  4.  16.  52  II.  .6.  25.  12  Elir. 
Dier  288,  289.  li  E.  3.  tit.  liTue  40.  (2.  Ro.  Abr.  271.  2.  luft.  19.  Cro.  Jam.  155, 156. 
454J     15  £.  9.  tit.  Judgment  133.       14  £.  o.  ibid.  155. 

As  to  the  fecond,  by  what  meanes  a  title  by  prefcription,  or  cuf- 
tome,  may  be  loft  by  interruption.  It  is  to  be  knowne,  that  the  title, 
being  once  gained  by  prefcription  or  cuftome,  cannot  be  loll  by  in- 
terruption of  the  polTeflTion  for  ten  or  twenty  yeares,  but  by  inter- 
ruption in  the  right ;  as  if  a  man  have  had  a  rent  or  common  by 
prefcription,  unity  of  pofleffion  of  us  high  and  perdurable  ellate  is 
an  interruption  in  the  right. 

In  a  writ  of  mefne  the  plaintife  made  his  title  by  prefcription, 
that  the  defendant  and  his  anceftors  had  acquited  the  plaintife  and 
his  ancellors  and  the  terre-tenant  time  but  of  minde,  &c.  the  de- 
fendant tooke  iflbe,  that  the  defendant  and  his  ancei'tors  had  not  ac- 
quited  the  plaintife  and  his  anceftors  and  the  terre-tenant;  and  th« 
jury  gave  a  fpecial  verdift  that  the  grandfather  of  the  plaintife  was 
enfeoffed  by  one  Agnes,  and  that  Agnes  and  her  anceftors  were  ac-  C2.  Ro.  Ahr. 
quitted  by  the  anceftors  of  the  defendant  time  out  of  minde  before  2^^*  ^'^^•) 
that  time,  fince  which  time  no  acquitall  had  bcenc ;  and  it  was  ad- 
judged and  affirmed  in  a  writ  of  eri'or,  that  the  plaintife  ftiould  re- 
cover his  acquitall,  for  that  there  was  once  a  title  by  prefcription 

vefted, 

(i)  See  an  obfervation  on  this  doi^lrine    the  peace,  in  2.  Hawk,  PI.  C.  b.  2*  c.  S* 
againft  prefchbingto  moke  confervators  of    f.  10. . 
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vefted,  which  cannot  be  taken  away  by  a  wrongfull  cejfcr  to  acqoite 

of  late  time  :  and  albeit  the  verdidi  had  found  againft  the  letted  of 

the  iflue,  yet  for  that  the  fubftance  of  the  iffue  was  found,  viz.  a  fu^ 

iicient  title  by  prefcription,  it  was  adjudged  both  by  the  court  of 

common  irfeas,  and  in  the  writ  of  error  by  the  court  of  kin^s 

bench  for  the  plaintife ;  which  is  worthy  of  obfenration.     So  a 

^44EI^ f^'     modus decimandi  was  alledged  [•]  by  prefcription  time  out  of  minde 

prohibition  *be^    ^^^  tithcs  of  lambes ;  and  thereupon  iiTue  joyned ;  _and  the  jury 

tweene  Now«ll    found,  that  before  twenty  yeares  the^  lail  patl  there  was  fuch  a  pre- 

pl.  and  Hickt      fcription,  and  that  for  theie  twenty  yeares  be  had  paid  tithe  ktmb  in 

^ic"  ^jf  ^^on-  fpecie.   And  it  was  objeded,  i.  That  the  ifluc  was  found  agaiiift  the 

in^bc  Kinc?     plaintife,  for  that  the  prefcription  watf  generall  for  all  the  time  of 

Bench.  prefcription,  and  twenty  jrears  fail  thereof.  .  3.  That  the  party  by 

(S.Co.  Bilhnpof  payment  of  tithes  in  Jbecie  had  waived  the  prefcription  or  cuflome. 

Wintoirs  cafe.     But  it  was  adjudged  /or  the  plaintife  in  the  prohibition ;  for  albeit 

5  Co  9%  Ro *    ^^  fnodus  decimandi  had  not  bin  paid  by  the  (pace  of  twenty  yeares, 

Abr.  {92.)         y^^»  ^®  prefcription  being  found,  the  fubftance  of  the  iflue  b  found 

for  the  plaintife.  And  if  a  man  bath  a  common  by  prefcription,  and 
toketh  a  leafe  Qf  the  land  for  twenty  yeares,  whereby  the  common 
is  fufpended,  after  the  yeares  ended,  he  may  claime  the  common 
generally  by  prefcription,  for  that  the  fufpenfion  was  but  to  the 
pofTeflion  and  not  to  the  right,  and  the  inheritance  of  the  common 
did  alwayes  remaine ;  and  when  a  prefcription  or  cuftome  doth 
make  a  title  of  inheritance  (as  Littleton  fpeaketh),  the  partie  cannot 
alter  or  waive  the  fame  in  paU  (2). 

,  (Dr.  6c  Stud.  m  Temps  dont  memory ,  Spc.  et  de  title  per  prefcriptum^  que  ^  tout 

MBriiaoD  foK  ^"  ^  ^''     ^^  ^  ^^  ^^^^  prefcribed  or  defined  by  law  is,  time 
5l4.         '     '  whereof  there  is  no  memorie  of  man  to  the  contrary,     [c]  Omni^ 

querela^  et  omnu  oQio  injuriamm^  Umita  infra  certa  temford. 

'  "  Temps  de  limitation ."  Limitation,  as  it  is  taken  in  law,  is  a  cer- 

685  )*      '        ^^^  ^^^  prefcribed  by  ftatute,  within  the  which  the  demandant  in 

the  action  muft  prove  himfelfe  or  fome  of  his  anceftors  to  be  feifed^ 

r/|R«ft»'*-i'^-       "  En  briefe  de  droit  J*     In  [/]  ancient  time  the  limitation  in  ft 

5!  AC'  *"'l.^^'  ^^*^  ®^  "^^^^  ^'^  ^^^  ^^®  ^^^^  "^  ^^'  *'  'Whereof  it  was  laid  a  tem- 
S4  n.  6.  40.  P^''^  ^^S^^  Ilenrici/aiioris,  After  that  by  tlie  Aatute  of  [g^  Merlon 
tg\  Stttt.  de  the  limitation  was  from  the  time  of  H.  2.  and  by  the  llatute  [li]  of 
Juert.  iOU.  S.  W,  I,  the  limitation  was  from  the  time  of  /L  1.  And  this  is  that 
f  jki  w  ft- 1  limitation,  that  Littleton  here  fpeaketh  of.  Whereof  in  the  Mirror 
\  E.  1.  c  8."  ^^  reproofe  of  the  law  it  is  thus  faid:  [/]  Ahufion  eji  de  counter  cy 
Vide  W.  f  .*  longe  tcnrps^  dount  nul  ne  poet  tejmoigner  de  vieu  et  de  oyer,  que  ne 
15  E.  t.  cs.  46.  dure  my  generahnent  oujler  40  ans, 
[i]  Mirror  ca.  ^  feft.  1. 

Time  of  limitation  is  twofold :  firft,  in  writs ;  and  that  r||  ij    «  t 
I  G!An?iI.  li.  13.    '»  ^Y  divers  ai^ls  of  parliament:  fecondly,  to  make  a  title  I-      ^'  "-J 

ca.  5.  &  S4.        to  any  inheritance ;  and  that  (as  Littleton  here .  faith)  is  by  the 
Mirror,  ca.  5.      common  law. 

J*a  *  S^**Ac'  Limitation  of  times  in  writs  is  provided  by  the  faid  ilatute  of 

1!  4!  c.  5.  Brit-    Merton  (1),  and  after  by  the  laid  flatate  of  fT.  i.  which  Littleton 
ton,  fol  79.  89.  here 

Bradon,  ].  t.  f.  5f.  &  f.  179.  S5S.  37a 

(2)  It  is  ob(ervabIe,  that  mr.  ferjeant  Abr.  fame  title  R.-^.^T. 
Kolle  has  incorporated  moft  of  the  preced- 
ing pafTaees  relative  to  prefcription  into  [115.  a.] 

his  Abridgmenr.    See  Ro.,  Abr.  tit.  Pre-      ;  (j)  See  cap.  19.  and  lord  Coke's  Com* 

Jeriftiont  and  the  additi^Mud  matter  in  Vin.  mcntaiy  upon  it  la  a.  Inft.  238* 
1 
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here  citetb,  and  which  was  in  fwce  when  he  wrote,  but  is  fiace . 

altered  by  a  profitable  and  neceflary  ilatute  [k]  made  anno  3a  H,  8.  [%]  ^^  H.  8. 

and  by  that  ad,  the  former  limitation  of  time  in  a  writ  of  right  is  J*P'  2'  ^Jf  r** 

changed  and  reduced  to  threefcore  y eares  next  b^ore  the  iejie  of  the  the^inf^^^tM. 

writ ;  and  fo  of  other  anions,  as  by  the  Aatute  at  large  appeareth«  m eiton,  c.  8. 

But  it  is  to  be  obferved,  that  this  oGt  of  3a  H,  8.  extendeth  [Q  not  [']  Mich.  10^ 

U>&formed<m  in  the  dt/cender  (a),  nor  to  the  fervices  of  efcuage  **  ^!JJ*^?|** 

homage  and  fealty  (3),  for  a  man  may  live  above  the  time  limited  by  *am'scSL 

the  a£t*  Neither  doth  it  extend  to  any , other  fervice,  which  by  com* 

mon  poiTibility  may  not  happen  or  become  due  within  fixty  yeares, 

as  to  cover  the  hail  of  the  lord,  (h  to  attend  on  his  lord  when  he      ' 

goeth  to  warre,  or  the  like ;  nor  where  the  feifm  is  not  traverfable 

or  iffuable  (4).'   Neither  doth  it  extend  to.a  rent  created  by  deed  (5),  4.  Co.  10.  &  lU 

nor  to  a  rent  referved  upon  any  particular  eftate ;  for  [m]  in  the  one  Bevel's  cafe. 

cafe  the  deed  is  the  title,  and  in  the  pther  the  refervation ;  nor  to  l^lS'S^'  ^^* 

any  writ  of  right  of  advowfon,  quare  mpedtt,  or  ailife  of  Marreine  pofter's^o^e. 

pre/entment  (for  there  was  a  parfon  of  one  of  my  churches  that  had 

been  incumbent  there  above  fifty  yeares,  and  dyed  but  lately)  or  any 

writ  of  right  of  ward,  or  raviihment  of  ward,  6cc,  but  they  are  left  l.Mar.pArliam. 

as  they  were  before  the  ilatute  of  3*i  H.  8.  (6).     B^t  hereof  thus  ^:.*^^P*  ^• 

much  for  the  better  underftanding  of  UttUton  ihail  fullice  (7).  pj*^Com  371  b! 

**  De  temps  le  roy  R.  1."    And  that  was  intended  from  the  firfl  Vide  34 H.6.36L 
day  of  his  raigne ;  for  (from  the  time  J  being  indefinitely,  doth  in- 
clude tlie  whole  time  of  nis  raigne,  which  is  to  be  obferved. 

**  Brirfe  de  droit ^  Breve  de  reSio^  a  writ  of  right;  fo  called,  for 
that  the  words  in  the  writ  of  right  are,  fjubd  fine  dOatione  plenum 
retium  teneas, 

"  Title  de  prefeription  al  common  ley,  tV<^.  de  tempi  doat  memorie  Brad.  lib.  4. 
des  homes  ne  curge  al  contrarie,"    Docere  oportet  longum  tentpus^  df  ^''  ^: 
iongum  ujttm  illumt^  viz,  qui  excedit  memoriam  hominum ;  tale  enim  ^^"j^  *  * 
tempus  fufficit  pro  jure.  (5.  Co.  V«.  Dr. 

&  Stud.  16.  b. 

"  Afcun  proof e  al  cotitraire,*'  For  if  there  be  any  fufficient  proofe 
of  record  or  writing  to  the  contrary,  albeit  it  exceed  the  memory, 
or  proper  knowledge  of  any  man  living,  yet  is  it  within  the  memory 
of  fnan :  for  memory  or  knowledge  is  two-fold.    FirA,  by  knowledge  (8-  ^-  ISl*) 
by  proofe,  as  by  record  or  fufficient  matter  of  writing.  Secondly,  by  |®  ^Fff^i 
his  owne  proper  knowledge.     A  record  or  fufiicient  matter  in  writ-  45  £,  3.  ^i 
ing  are  good  men^orialls;  for  litera  fcripta  manet.     And  therefore  5  h.  7. 10.* 
it  is  faid,  when  we  will  by  any  record  or  writing  commit  the  memory  8  H.  7.  7. 
of  any  thing  to  pofterity,  it  is  faid,  tradere  memorial.     And  this  is  ^  ^*  ''•  |.*: 
the  reafon,  that  regularly  a  man  cannot  pretcribe  or  alledge  a  cuf-  ^iy  ^^  **"*' 
tome  againfl  a  (latute,  becaufe  that  is  matter  of  record,  and  is  the  . 
higheft  proofe  and  matter  of  record  in  law.     But  yet  a  man  may 
prefcribe  againA  an  a&  of  parliament,  when  his  prefeription  or 
cufiome  is  faved  or  preferved  by  another  a6l  of  parliament. 

There  is  alfo  a  diverfity  betweene  an  ad  of  parliament  in  the  (lRo.Abr.266. 
negative  and  in  the  ai&rmative;  for  an  affirmative  a^  doth  not  take  4-  I»A>  ^^ 

^.        .  298. 30«. 

2^  loft.  to.    11.  Co.  63.    l«.Co.2f.    Plow.  207.    Cro.Jam.3J3.    S.  Rol.  Al^.  266.) 


away 


(2)  [See  Note  148.]  (5)  [See  Note  150.] 

(3)  Ace.  3.  Lev.  21.  (6)  [See  Note  151.  | 

(4)  l,Ssc  Note  149.]  (7)  [See  Note  152.J 
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away  a  cuflome  (8) ;  as  the  ftatutes  of  wills  of  32  and  34  H.  8.  doe 
not  take  away  a  cuftome  to  devife  lands,  as  it  hath  beene  often  ad- 
judged. Moreover,  there  is  a  diverfity  betwepne  ilatutes  that  be  in 
the  negative ;  for  if  a  Aatute  in  the  negative  be  declarative  of  the 
ancient  law,  that  is  in  affirmance  of  the  common  law,  there  afwell 
as  a  man' may  prefcribe  or  alledge  a  cuftorae  againfl  the  common 
law,  fo  a  man  may  doe  againtl  fuch  a  (latute ;  for,  as  our  author 
Hiigna  ChtrU,    faith,  confltetndo,  dfC,  privat  contmunem  legem  (9).   As  the  Hatute  of 

t*'P^'  J8 )      ^^S*^  Charta  provideth  that  no  lect  fliall  be  holden  but  twice  in  the 
VI  61?.  7.  /      yearc  (10),  yet  a  man  may  prefcribe  to  hold  it  oftencr,  and  at  other 
t  II.  4.S4.  times  (11);  for  that  the  (latute  [n]  was  but  in  affirmance  of  the 

llU.  7. 18.        common  law  (i<2), 

3*  S'^'^-^*^'  So  the  ftatute  [0]  of  34  £,  1.  (13)  provideth,  that  none  (hall  cut 
r  1  34E  1!  downe  any  trees  of  his  owne  within  a  foreft  without  the  view  of  the 
rit  Fpreft.  '  forrefter;  but  inafmuch  as  this  aA  is  in  affirmance  of  the  com- 
BafL  1  £.  5.  *mon  law  (14),  a  man  m^y  prefcribe  to  cut  downe  his  woods  within 
cap.  2.  a  foreft  without  the  view  of  the  forefter  (15).     And  {o  was  it  ad- 

S  R^i  Abr'lse'  J"^S«^  '^^  *^  ^'"-  ^"  ^^  exchequer  by  fir  Edward  Sanders  chicfc 
Ante  t.  Poft.  haron,  and  other  the  barons  of  the  exchequer,  as  fir  John  Popham 
165.  b.  S33.  a.  chiefe  juftice  of  the  king  s  bench  reported  to  me. 
Cro.  Jam.  155.  In  the  eii*e  of  the  foreft  of  Pickering,  before  Willoughhy  Hunger^ 
Dr.&Stud.i64.)  ^orrf  and  Hfln6«ry  juftices  itinerants  there,  atmo  8  £.3. 1  reade  [p] 
in  anu'  8  E.*3*  *  claime  made  liy  Henry  de  Percy,  lord  of  the  mannor  of  Semor  with- 
llot.  38.  io  the  faid  foreft.    The  foretrr)rs,  verderours,  and  regarders  found  his 

claime  to  be  true,  viz.  quod  pradi&us  Ilenricus  de  Percy,  ^  omnet 
(8. Co.  136.  onteccjlhrei  fui  tenenies  inancrium  prccdittitm  d  tt/npore  quo  pi  ,  .-  t^  n 
Cro.  Jam. 455.)  non  extat  memoria,  6f  fine  intern/pHonc  aliquali,  ttnuerunt  L  *0»  O.J 
prcedidum  manerimn  cum  pertinent  us  extra  regard  urn  forejiop,  ^ 
habueruntwoodwardum  portantem  arcum  Srfagiitas  ad  prteJentandufK 
prctfentandd  de  venatione  tantitm,  SfC.  Sf  habuerunt  in  btjfcis  fuU  de 
Semere  forgeoM  Sf  miner  as,  4*  amputdrunt,  dedervnt,  Sf  vendidervnt 
bofcvm  Jiium  infra  manerinm  prctdichitn,  fine  vifu  forefiariorum  pro 
voiutttate  fud,  S^fugdrunt  6f  ceperuut  xulpes,  leporcs,  caprcolos,  <!j-c. 
ficut  idem  Henricus  Percy  fuperiusclamat.  Which  claime  by  pre- 
fcription,  and  found- as  is  aibrelaid,  the  juftices  doubted  ^onely  of 
two  points.  The  firft,  forafmuch  as  the  faid  manor  was  within  the 
limits  of  the  foreft,  it  ftiould  not  oncly  be  contra  ajfifum  forefice,  for 
his  woodward  to  beare  bow  and  arrowes,  where  by  law  he  ought  to 
beare  but  an  hatchet,  and  no  bow  nor  arrowes  within  the  foreft,  but 
alfo  de  facili  cedere  pojjit  in  defirufiioncm  f'traru?n,  ^-c.  and  they 
therefore  doubted  whether  it  nright  bee  claimed  by  prefcription. 
Their  fecond  doubt  was  concerning  fugationem  Sf  captionem  capreo^  • 
lorwn  in  bqfcis  fuis  pradi^u,  eb  qvbd  efi  befiia  tenationis  forefice^ 
Sf  tranfgrejbres  inde  coniit'ti  fincm  Jacerent  vt  pro  tranfgrejfione 
venationis :  and  for  that  difficulty,  the  claime  was  adjourned  into 
the  king's  bench.  But  of  the  other  parts  of  the  prefcription  no 
doubt  at  all  was  made;  and  the  like  had  beeni  allowed  in  the  fame 
eire,  as  in  the  cafe  of  Thomas  lord  IVake  of  Lydell,  and  of  Gilbert  o( 
Adon,  in  the  fame  eyre,  Rot.  37.  and  of  others. 

(Po(t  126.  a.  ^'  II  tfi  prove  per  le  pleader!*    Note,  one  of  the  heft  arguments 

283.a.Ant^l7.    q]^  proofes  in  law  is  drawne  from  the  right  entries  or  courfe  of  plead- 
«,  10.  Co.  88.  *^  ,  ^  ^  •      . 

H  Sid.  336.)        ^g^  [Sec  Note  153.]  (13)  [Sec  Note  158.] 

(9}  [See  Note  154.]  (14)  Acc.Manw.  Forr.  I,,  ift.ed.  ai.r» 

(10)  [Sec  Kotc  155.]  '         andFitz.-Abr.Tr/^/j  239.  there  cited. 
(li)  [Sec  Note  156.]  (ij)  [Sec  Note  159.J 

(12)  [Sec  Note  157.J  > 
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ing ;  for  the  law  it  felfe  fpeaketh  bj  good  pleading;  and  therefore 
LUtletan  here  faith,  it  is  proved  by  the  pleading,  £c.  as'  if  pleading 
,  \fr'ere  ipjiut  kgis  viva  9&r. 

''  Entani  que  titl  title  per  prefiription  fuit  al  common  ley^  SfC,^ 
Kote,  all  the  prefcriptions  that  were  limited  from  a  certaine  time 
were  by  a£t  of  parliament,  as  from  the  time  of  if.  i.  which  was  the 
firft  time  of  limitation  fet  downe  by  any  ad  of  .parliament,  and  fo 
from  the  reigne  of  il.  i.  &c.  But  this  prefcription  of  time  out  of 
memory  of  man  was  (as  Littleton  here  faith)  at  the  common  law, 
and  limited  to  no  time.  Alfo  here  is  implyed  a  maxime  of  the  law, 
viz.  that  whatfoever  was  at  the  common  law,  and  is  not  coded  or 
taken. away  by  any  ftatute,  remaineth  ililL 


wn  leyP    The  law  of  England  is  divided,  as  hath  heene  (Ante  no.  h, 
5,  into  three  parts ;  i.  the  common  law,  which  is  the  moft  ^**^*-  ^^•••) 


'•  Common 
faid  before, 

generall  and  ancient  law  of  the  realnie,  of  part  whereof  Littleton 
wrote;  2.  ilatutes  or  ads  of  parliament ;  and  3.  particular  cui^omes 
(whereof  Littleton  alfo  maketh  fome  mention).  1  fay  particular, 
for  if  it  be  the  generall  cuflome  of  the  realme,  it.  is  part  of  the 
common  law. 

The  common  law  hath  no  controler  in  any  part  of  it,  but  the  high 
court  of  parliament ;  and  if  it  be  not  abrogated  or  altered  by  par- 
liament, it  remaines  ftill,  as  Littleton  here  faith.  The  common  law  (Pref.  to  8A 
api>eareth  in  the  ftatute  of  Magna  Charta  and  other  ancient  ftatutes  ^°*) 
(which  for  the  moft  part  are  affirmations  of  the  common  law)  in  the 
originall  writs,  in  judiciall  records,  and  in  our  bookes  of  termes  and 
yeares.  Ads  of  parliament  appeare  in  the  rolls  of  parliament,  and 
for  the  moft  part  are  in  print.  Particular  cuftomes  are  to  be 
proved. 


.Sed.    171- 

TTEMy  chefcun  burgh  ejl  un  ville,  ALSO,  every  borough  is  a  townc, 

■^   mes  nemy  e  converlo.  Plusferra  -^^  but  not  i  converfo.    More  (hall 

dit  de  cuflome  en  le  Tenure  de  Fit-  bee  fayd  of  cuilom^  in  the  Tenure 

ienage,  of  Villenage. 

"  T^ILLE,'*  viUafquafiyehUla,  qtihdin  earn  convehantur  fru6ius.  (2.  Inft.  669.) 
And  it  is  called  fncusy  becaufe  it  is  prope  viam.  Villa  eft  ex  Vid.  Linwood. 

pluribus  manfionibiis  vicinata.  Sr  coUata  ex  pluribus  vicinis.    If  a  If' ^^  yj*^*l'v . 
"T         1       itr  --Li"  I'j.  •        M.  '     \  Bract  lib.  5.  lol, 

town  be  decayed  fo  as  no  houles  xemajne,  yet  it  is  a  towne  in  law.  ^^  ^  ^^^  ^^ 
And  fo  if  a  boroagh  be  decayed,  yet  fliail  it  fend  burgefles  to  the-  foi.  sii.    For- 
parliament,  as  Old  Salifbury  and  others  doe.     It  cantiot  be  a  towne  tefcuc,  cap.  29. 
in  law,  unleiTe  it  hath,  or  in  time  paft.hath  had,  a  church,  and  cele-  ''  ?•  6*  ^*««« 
bration  of  divine  fervice,  I'acraments  and  burials.    What  alteration  gj^gj*  ^^"** 
hath  beene  made  in  townes,  heare  what  a  great  lawyer  faith.    In  34' £,  i.Quare 
AngUd  villula  tarn  parva  inveniri  non  poterit^  in  qua  non  eft  milaty  imp.  187. 
armigery  vel  patcrfamliasy  SfC,  magnis  ditatus  pqffefffonibus,  necnon  Fortcfcuc,  cap. 
tiberitenentestdiiSfVale&iplurimijfuispatrimoniufuficienteSySfC.  ^^*      -     ^ 
And  it  appeareth  by  Littleton^  that  a  towne  is  the  gemuy  and  a 
borough'is  the /pedes;  for  hee  failh  that  every  borough  is  a  towne,  Fortcicvr, ««»» 

but  S4. 
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(jio«c 


but  every  towneisnotaborottglk.   Ei  fwb  appdlatime  inUmnm  cmt* 
tmentwr  kurgi  4r  ckntaies. 

Berewicay  or  herewith  in  D<mefday  fignifieth  a  (owne.  r%%fi  9  1 

ad  BerchUy.    (Et  Jk  rtcitaiplut  ^   ^'     ^ 


Hm  heriwkm  pertinent 

qndm  viginii  9iUa»0 

Brad,  ttbi  fop.  '^^^  be  IB  England  and  WaU$  eight  thoufand  eight  hundred  and 
Flet.  li.  4.  c.  15.  ^'^  townes,  or  thereabouts. 

&  lilv  «.  ca.  49.  See  more  de  viUUt  varvehm  et  kamUttU^  in  the  ancient  authors 
Brk.  fb.  124,  &  of  the  law,  and  pleaofuUy  in  our  other  bookes.  But  let  us  now 
^«>  ficc  ^^^  ^^^  IMiktim  faith  (1). 

(i)  [See  Note  160.] 


Chap. 


Lib.  2. 
Chap.'  1 1*. 


Of  Viilenag«. 
Of  Villenage. 


Seia.  172. 


'pENURE  mvmenage  tfi  plm 
properfnent,  quant  unviUetn  tient 
dejonjeigniar,  a  que  il  eft  villein,  cer-^ 
iaine  terres  ou  tenements  folonque  le 
cu/iome  del  manor,  ou  autermenf,  a  la 
voluntfonfeigniar,  et  defaire  afon 
feignior  viUeinfervice ;  come  de  por- 
ter  et  de  carter  hfime  le  feignior  hon 
del  city,  ou  delmanar  (2)Jbnfeignior, 
jefques  a  le  terrefonfeipnoTj  engifant 
ceo  is) fur  leterre,  einujufmodu  Et 
qfcuns/ranke  homes  teignont  lour  te^ 
nements  folonque  le  cufiome  del  cer^ 
taine  manors,  per  tiels  fervices.  Ei 
Ipur  tenure  auxy  eft  appel  tenure  en 
vill^nage,  et  uncore  ils  ne  font  pas 
tiDeines ;  car  nul  terre  tenus  en  ml" 
tenage,  ou  villeine  terre,  ne  afcun 
'  cufiome  furdant  de  la  terre,  ne  un* 
quesferrafranke  home  villein^  Mes 
un  villein  pidt  faire  franke  terre 
JPeftre  villein  terre  a  fon  feigtdor. 
Sicome  lou  u»  villein  purcnaje  terre 
en  fee  fimple,  ou  en  fee  taile,  .le 
feignior  del  villein  poet  enter  en  la 
terre,  et  oiifte  le  vUleih  etfes  heires  a 
touts  jours ;  et  puis  le  feigrdor  {s'il 
voloii)  puit  leffer  mefme  la  terre  a  le 
villeine,  a  tener  en  villenage. 


nPENURE  in  villenage  is  mod 

•^  properly^ wben  a  viileineholdeth 
of  his  lord^  to  whom  he  is  a  viiteine 
certaine  lands  or  tenements  accord- 
ing to  the  cnftome  of  the  mannor, 
or  otherwife,  at  the  will  of  his  lord, 
and  to  doe  to  his  lord  villeine  fer- 
vice;  as  to  carry  and  recarry  the 
dung  of  his  lord  out  of  the  city,  or 
out  of  his  lord's  manhor^  unto  the 
land  of  his  lord^  and  to  fpread  the 
£au)e  upon  the  land^  and  fuch  like. 
And  fome  free  men  hold  their  tene- 
ments according  to  the  cuftome  of 
certaine  maaors,  by  fuch  fervices. 
And  their  tenure  alfo  is  called  tenure 
in  villenage,  and  yet  they  are  not 
villeines;  for  no  land  holden  in  vil- 
lenage, or  villein  land,  nor  any  cuf- 
tome arifing  out  of  the  land,  Ihall 
ever  make  a  free  man  villeine.  But  - 
a  villeine  may  make  free  land  to  bee 
villeine  knd  to  his  lor4.  As  where  a 
villeine  purchafeth  land  in  fee  fim- 
ple, or  in  fee  taile,  the  lord  of  the 
villeine  mav  enter  into  the  land,  and 
ouft  the  villeine  and  his  heires  for 
ever ;  and  after,  the  lord  (if  hee  will) 
may  let  the  fame  land  to  the  vil- 
lein, to  hold  in  villenage. 

«*  n^ENURE  en  villenage^    Villeine  is  from  the  French  word  Lib.  Rob.  76. 

vilfaine,  and  that  d  vUla,  quia  vilkt  adfcriptus  ejl ;  for  they  ^  ^- 
wbicb  are  now  called  villani,  of  ancient  times  were  called  ad/crip-  j  ^I  ^^if'  **• 
titii.  And  in  the  common  law  he  is  called  nativus;  quia  pro  ntqfore  YtdeBneLllt 
parte  natus  eft  fervus:  and  this  is  hee  which  the  civilians  call  ca.  6,Ue. 
Jervus.    [ff]  Theyn  in  the  Saxon  tongue  is  libera  and  then,  fervus,  ^"t*  fo.  77.  & 
Theme  (fometimes  written  theame  corruptly)  b  an  old  Saxon  word,  ^m^\J^'^' 
and  fignifieth  potejiatem  habendi  in  nativosjive  vilkmos,  cum  eorum  Y\ei  \luTx 
fequeliSf  terris,  bonis  et  catailis.    But  teame,  fometime  corruptly  Flet.*].9.cap.44. 
Written  theame^  is  of  another  figntfication ;  for  it  is  alfo  an  old  Idem,  li.  4. 
Saxon  word,  [6]  and  fignifieth,  where  a  man  cannot  produce  his  ^P*  ^i-  &  is* 
warrant  of  that  which  hee  bought  according  to  his  voucher.  isTocka  ^^^» 

(F.  K.  B.  77.  m  )    [a]  Flet.  IL 1.  ca.  34.    [6]  Vide  Lamk  inter  leges  SanA.  Edw-  fo.  I3f .  ttu.  t9. 

*'  Villenage,"  Vittenagium,  (as  in  like  cafes  hath  been  fayd  wber» 
the  termination  is  in  age  J  is  the  fervice  of  a  bondman.   And  yet  a 

free 

r 

(1)  In  L.  and  M.  and  Robt  th$  words  (3)  Inficad  oiengtpna  cts,  the  words  m 
are  dd  cits  (which  feemt  ^ed  in  the  iame  L.  and  M.  and  Roh.  are  gi/atftii  vmmilf 
ienfc  sAfcits)  dd  numnoTf  si  dtjj^tder  Is  fyms  UJigmtr. 
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free  man  may  doe  the  fervice  of  him  that  if  bond^  And  therefore  « 

tenure  in  villenage  is  twofold ;  one,  where  the  perfoo  of  the  tenant 

(F.  N.  B.  19.      is  bond,  and  the  tenure  fervile ;  the  other,  where  the  perfon  is  free, 

S.R0I.  AI»r.7S.)   and  the  tenure  fervile.   [c]  Serra  terra  liberoi  de /anguine  ej^enteM, 

Ic)  Mil.  S9 E.  1.   viilanos  facere  non  fotefi^     And  therefore  it  is  laid,  [d]  eft  enim  ratio  ' 

Cor.  reg.  £bor. .  ^^  regula  generalis  in  i/Hs  duobus  cqfibusi  fvbd  liber  homo  nihil  liber' 

mB»6tU  4.    ^<^^,Pr^^^  perfonam  fvam  liberam  confert  tillenagio,  fug^  jj] 

fo.  170  ^^  liberum  tenementvm  i  cantrario  mtttatftaium  out  condi''  ^        *     *•* 

Tel  Idem,  li.  1.   ^'^^^  villani.    And  againe,   [e]    FUlenagium  vel  fervifium  nihil 

^.  §,      '   .*   '   detrahil  libertati ;  habita  tamen  difiin^ione  utrikm  tales  Jint  villant\ 

Brit. c. 31. & 66,   et   tenuerunt  in  rillano  focagio  de  dominico  domini  regis.     And 

FIct  U.  1.  ca.3.   againe,  [/]  Tenementum  non  mtitat  fiaium  liberi  non  magis  gvam 

f/]Bra6tfo.f6.  fervi;  poterit  enim  liber  homo  tenert  purum  villenagivm^  Jaciendo 

4S^£.3.  ft.  ace.   qyi^q^i^  ^^  villanvm  pertinebit,  et  nihilomtnui  liber  eritf- cttm  hoc 

facial  ratione  Tillenagii,  et  non  ratione  perfoncefuce :  et  ideo  poterit^ 

quando  voluerit,  villenagium  deferere^  et  liber  difcedere^  ni/i  illaquea- 

tusfit  per  uxorem  nativam  ad  hoc  faciendum^,  ad  quam  itigrefits  J'uit 

in  vilUnagium,  et  qua  praftare  poterit  impedimentyWf  ^c.     And 

'  Ig]  Brad.  IL  4.  &g&ine,  [g]  Purum  villenagium  ejl,  d  quo  prcefiatur  fervitium  incertum 

lo.  208.  et  indeterminatwnt  ubi/cire  non  poterit  vefpere  quale  fcrcitium^rt 

Brifc  ca.  31.       debet  mipie,  viz,  ubi  quis  facere  tenetur  quicquid  ei  prctceptumfuerit. 

And  another  faith  to  the  fame  intent,  Ceux  ne/cavoient  le  vefpere^ 
fi]  Bn£t  U.  1.  de  quoy  iUferverent  en  la  matj/n,  [h]  Fuerunt  in  Conquefiu  liberi 
^-  ^»  AomineSf  qui  liberti  tenuerunt  tenemcnta  fua  per  libera  Jervitia,  vel 

per  liber  as  confuetudines ;  et  ciim  per  potentiores  ejefli  effent,  pqfi^ 

modum%everJi  receperunt  eadem  tenemcnta  fua  tenenda  in  villenagiOf 

'  '       faciendo  inde  opera  fercilia^  fed  cert  a  ct  nominata,  SfC,  et  nihil^nnmus 

'  liberi  J  quia,  licH  faciunt  opera  ferviliA,  ciim  non  fachtnt  ed  ratione 

perfonammy  fed  ratione  tenementorumy  SfC, 

How  villenage  or  lervitude  began,  and  for  what  caufe,  it  is  faid, 
[i]  Fortefc.  [i]  /ib  homine  et  pro  viiio  introduda  ejlfervitus.  Sed  libertas  d  Deo 
*••  **•  hominis  eft  indita  naturce,  Quare  ipfa  ab  homine  fublata,femper  redire 

gli/citj  utfacit  omne  quod  libertate  naturali  priiatur.  And  another 
PI  ^"f-  ^'  ^^'  fiaith,  Ik]  that  the  condition  of  villeiries  from  freedorac  ujjto  bondage, 
IQ  ^ria.  li.  1.  of  ancient  time  grew  by  conftitutions  of  nations.  [/]  Fiunt  etirnn 
Set  li.  1  3  f^rci  liberi  homines  captivitate  dejure  gentium^  and  not  by  the  law  of 
Ac  ca.  5.  nature,  aa  from  the  time  of  Noah*9  Flood  forward,  in  which  time  all 

Mir.  cap.  t.  things  were  common  to  all,  and  free  to  all  men  alike,  and  lived 
C^  18*    *         under  the  law  naturali ;  and  by  muliiplication  of  people,  and  mak* 

ing  proper  and  private  thofe  things  that  were  common,  arofe  battels. 
•   -  And  then  it  was  ordained  by  conftitution  of  nations,  that  no«e 

(hould  kill  another;  but  that  he  that  was  taken  in  battel  I,  fhould  re- 
main bond  to  his  taker  for.^ver,  and  he  to  doe  witli  him,  and  all 
that  fhould  come  of  him,  his  will  and  pleafure,  as  with  his  beatl,  or 
any  other  chattell,  to  give,  or  to  fell,  or  to  kill :  and  after  it  was  or- 
dained, for  the  cruelty  of  fome  lords,  that  none  Oiould  kill  them, 
and  that  the  life  and  members  of  them,  as  well  as  of  freemen,  were 
in  the  hands  and  pruteclion  of  kings,  and  that  he  that  killed  his  vil- 
leine,  iliould  have  the  fame  judgment  as  if  he  had  killed  a  freeman. 
Thereupon  they  were  called yerri,  quia  fervabantur  d  dominis  ct  non 
vccidebantur^  et  non  d  ferviendo.  He  is  called  natix^ua^  d  nafcendo, 
quia  plcruptque  natus  ^fervus;  and  he  is  called  villanust  for  that 
he  doth  his  villeine  fervice  in  villis,  * 

(F.  N.  B.  77^f.)  Fft  autem  libertas  naturalis  facultas  eJuSf  quod  cuique facere  libet^ 
BraA.  li  1.  ca.6.  n^  quod  dejure^  aid  vi  prohibetur^  Servitus  eft  confiituHo  dejure 
Britton,  ca.  31.   gentium^  qud  quis  domino  alieno  contra  naturamfnbficitur.  And  againe, 

Fleta,  lib.  i«  ea.  f .  &  3, 

JBt 
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[w]  Et  tout^foyt  que  touts  creatures  duiffbtii  ^e  frank  foUmquc  U  {m]  Mirror,  cap. 
Ity  de  nature^  per  conftitution  neqtddant,  ttfait  de  homesjbnt  outers  2.  fe6t  18. 
creatures  er{fervics,  Jicome  efi  dit  beajls  en  parkes,  piffons  en  fervor s^ 
et  oyfeuSc  en  cages. 

[n]  This  is  aUbred,  that  bondage  or  fervitudc  was  firft  inflided  [»]  Mirror,  cap. 
for  di(h(ifiouring  of  parents ;  for  Cham  the  father  of  Canaan  (of  ^-  feci  is. 
whom  iffued  the  Canaanites)  feeing  the  nakednes  of  his  father  Noaji,  Genefiaw.  vcrf. 
and  (hewing  it  in  derifion  ,tp  his  brethren,  was  therefore  punilhed  in      '   ^* 
bis  fonne  Canaan  with  bondage.    And  herewith  agreeth  the  divine :  Ambrofe. 
Ante  vini  invent lonem  inconcujfa  tibertas.     Nan  eJJ'et  hodieferiitus, 
fi  ebrietas  nonfuiff'et, 

"  Ilors  del  citie  011  det  mannoTy  ^cJ*  l^his  is  falfe  printed,  for  the 
r  1 17  3-1  ^'"^g"^^^  ^^>  ^^^^  delfcite  del  mannor,  and  fo  would  it  be 
*-      ^*     J  amended  in  the  impreflioas  of  the  booke  hereafter. 

**  Et  afcuns  frank  homes  teignont,  Sfd*  This  is  apparent  enough,  Mirror,  cap. «/ 
efpecially  upon, that  which  hath  beene  faid.  i'*^  18.  ace. 

»"  Ow  un  xilleitie.purchafe  ttrreejtfeefimpUr  Yet  the  villeine  may  Mirror,  cap.  2. 
purchafe  fome  kinde  of  inheritances  in  fee  fimple,  which  the  lord  of  fe^  i^- 
the  villeine  cannot  have.  As  if  a' villeine  purchale  a  commati  fauns 
nofftber^  the  lord  fliall  not  have  ^t ;  for  the  lord  may  furcharge  the 
fame,  which  (liould  be  a  prejudice  to  the  terre-tenant :  and  the  fame 
law  of  a  corodie  inceriaine  granted  to  a  villeine,  and  fuch  like  in* 
faeritances.    And  therefore  Littleton  materially  faid,  purchafe  terre. 
When  the  villeine  hath  an  eftate  of  any  thing  certaine^  thi  lord  fhal?*  22.  Afl*.  pu  37. 
have  it;  as  a  rent  granted  to  the  villeine,  commons  certaine,  eftovcrs 
certaine,  and  fuch  like,     [0]  But  that  which  lyeth  in  adiiou,  as  a  r^]  jyoGt,  and 
warranty  made  to  the  villeine  his  heires  and  aAignes,  the  lord  fliall  Stud.  ca.  43. 
not  take  advantage  of  by  voucher;  becaufe  it  is  in  lieu  of  an  adlion.  (3-  ^-  652.63. 
Neithesr  fliall  the  lord  take  advantage  of  ^ny  obligation  or  covenant,  p  ^' A**""*  ''^^• 
or  other  thing  in  adion  made  to  the  villeine ;  becaufe  they  lye  in  ^         *  *''^ 
privity,  aiid  cannot  be  transferred  to  others. 

[;>]  If  a  man  be  leflee  of  a  villeine  for  life,  for  yeares,  or  at  will,  fp]L.5.R4.61. 
and  the  villeine  purchafe th  lands  in  fee  ;  if  the  lelfee  entreth  into  18  E.  3.  29. 
the  lands,  he  ftiail  hold  the  lands  as  a  perquilite  to  him  and  hi^  ^^  ^*  ^-  ^^' 
heirs  for  ever.     But  if  a  bifhop  hath  a  villeine  in  the  right  of  his  fp?„i%^^^^' 
biftiopricke,  and  he  purchafeth  lands,  and  the  bifliop  entreth/  the  Ante'90.  a.)* 
bifhop  fhall  have  this  perquifite  to  him  and  his  fucceffors,  and  not  to 
him  and  his  heirs ;  for  the  law  refpe^leth  the  quality,  and  not  the 
quantity  of  his  eflate.    So  if  executors  have  a  villeine  for  yeares, 
and  tlie  villeine  purchafe  lands  in  fee,  and  the  executors  enter,  tbev 
ihall  have  a  fee  funple,  but  it  fhall  be  affets. 

"  Fee  tailed    By  this  it  is  apparant,  that  if  lands  bee  given  to  a 
villeine,  and  to  the  heires  of  his  body,  the  lord  may  enter  and  put  out 
the  villeine  and  the  heires  of  his  body ;  for  quicquid  acquiritur  fervo 
acquiritur  domino  (1).   Arid  in  this  cafe  the  lord  gaines  a^ee  fimple  15  E.  4.  9.  b. 
determinable  upon  the  dying  of  the  villeine  without  heire  of  his  w' S*"^*'^^' '* 
body;  and  the  abfolute  fee  fimple  remaineth  flill  in  the  donor.  And  ™""5°*"** 
if  the  lord  enter,  and  after  infranchife  the  donee,  and  after  the  donee  ^ 
hath  ifTue,  yet  that  ifTue  fhallnever  have  remedy  either  hyfjrmedon 

or 

(1)  [Sec  Note  161.] 
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er  entry,  to  recover  this  land,  by  Jbrce  of  the  ((atute  of  donis  amdi'- 
tumaiiius;  for  that  ftatute  giveth  remedy  to  the  iflues  of  the  d<H 
nee,  that  have  capacity  and  power  to  take  and  retaine  fuch  a  gift ;. 
,  and  the  title  of  the  lord  remaines,  as  it  did  at  the  common  law,  for 
the  ftatute  reibraineth  a£b  done  only  by  the  tenant  in  taile.  And 
fo  it  is,  if  lands  be  given  to  an  alien,  and  to  the  heires  of  his  bodjy, 
upon  <^ce  found,  the  land  is  feifed  for  the  king,  afterwards  the 
king  makes  the  alien  a  denisen,  who  hath  iflhe  and  dyeth,  the  king 
fludl  detaine  the  land  againft  the  ilfue. 


Se€t.  173. 

FT  nota,  fi  feoffment  foit  fait  a  AND  note,  if  a  feofTement  be  made 

^^  certaine  perfon  ouperfons  en  fee,  f^  to  a  certaine  perfon  or  perfons 

alnfe  de  un  villeine;  oufi  vn  vUleine,  in  fee,  to  the  ufe  of  a  villeine;  or  if 

ore  outers  perfom,  foient  er^eoffes  al  a  villeine,  with  other  perfons,  be  in- 

9^elevilletne;  quel  eftate  que  le  viU  feoffed  to  the  nfe  of  the  villein; 

ieineaden  le  ufe^  en  fee  taile,  pur  what  eftate  Ibever  that  the  villein 

terme  de  vie  ou  i^ans,  lefeigniar  del  hath  in  the  ufe,  in  fee  taile,  for 

villeine poit  entrer  en  touts  ceux  terres  terme  of  life  or  years,  the  lord  of  the 

€t  tenements,  Jicome  le  villeine  uft  ejle  villein  may  enter  into  all  thofe  lands 

fole  feifie  detdemefpt.    Et  c' eft  per  ttad  tenements,  as  if  the  villein  had 

reftattite  de  BOfXiO  19  H.  7.  cap.  15.  ]been  fole  feifed  of  the  demefne. 

(2).  And  this  is  given  by  the  ilatute  of 

anno  19  H.  7.  ca.  15. 

THIS  is  an  addition  to  lAttUtm;  and  the  flatute  of  19  JET.  7. 
ca.  15.  therein  mentioned,  for  the  caufe  that  hath  beene 
aforefaid,  hath  loii  his  force  (3). 


Se<a.  174.  [11  7.b.] 

TLfES  fi  afcun  franke  home  voile  VL  UT  if  a  free  man  will  take  any 
'^'^  prender  afcun  terres  ou  tene^^  lands  or  tenements,  to  hold  of 

ments,  a  ten^  defonfeignior  per  tiel  his  lord  by  fuch  villeine  fervice,  viz. 

villeinfervice,fctl*apayer  unjine  a  to  pay  a  fine  to  him  for  the  mar- 

lfw{i)  pur  It  mariage  de  fes  jSts  ou  riage  of  his  fonnes  or  dauffhten^ 

Jiks,  donque  ilpaitra  tiel  fine  pur  k  then  he  ihall  pay  fuch  fine  tor  the 

nuxrui^\  et  nient  obfiant  que  il  eft  le  marriage ;     and    notwithftaoding 

follie  de  tiel  frank  nome  de  prender  though  it  be  the  folly  of  fuch  free 

en  tid  forme  terres  ou  tenements  a  man  to  take  in  fuch  forme  lands  or   . 

tener  de  lefeignior  per  tiel  bondage,  tenements  to  hold  of  the  lord  by 

fincore  ceo  ne  fait  le  franke  home  fuch  bondagey  yet  this  maketh  not 

villeine  (2).  the  free  man  a  villeine. 

[ii7.b.] 
(s)  Thii  Sed^ion  was  firft  introduced  in       (1)  la  Roh.  the  words  fur  ftufiuuriage 
Iledman*t  edition.  /  §u  come  in  here. 

(3)  [Sec  Note  i6t.]  (2)  This  Sedion  in  L.  2nd  M.  ffauds 

the  laft  in  tl^  Chapter  of  ViUenage. 

•*  J  FJIER 
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**     A  PAIER  un  fine  pur  le  manage^  Src."  [^]  And  this  villeine  [</]  ^pE.  3. 
and  fervile  tenure  is  called  in  old  bookes  marchetum  or  tner-  ^^-  ^  ^: 
chet.     Marchetum  verb  profilid  dare  non  competit  libero  hominif  in-  fj^^^^  ' 
ter  alia,  propter  liberi  fangitinis  privilegium^  ^c.     And  this  is  true  Mirror,  ca-f. 
de  communi  Jure,  fed  modus  et  conventio  vincunt  legem.     And  as  feet.  18. 
Littleton  here  (aith,  it  is  the  folly  of  fuch  a  freeman  i^  take  fuch  Sc«  more  of  tUi* 
mannors,  lands  or  tenements,  to  hold  of  the  lord  by  fuch  bondage.  q^^^^^H  ^*^^  . 
And^et  this  doth  not  make  f\ich  a  freeman  a  vilkine,  [r]  Quia  hu-  ^c}^ 
J9fmodi  prcrjlaiionts  fiuttl  ratione  tenemcnti,  et  non  rationc  per/once  in  (Dr.  &  Stud. 
donatiofie  comprekaifvc  et  rejcrvatce  ;  non  eniin  unum  et  idem  ejl,  fed  66.  b.) 
long^  aliudy  tenere  liherc,  et  per  liberum  fenitiumy  SfC*     For  the  fig-  t''J  ^it^*'ijJ*^^ 
nification  of  this  word,  vide  Sed.  194.  74.  441*   •  ^„p'  ^  feci.  18,* 

Sed.  175. 

TTE  My  chefcun  DiUeine  oueftun  ALSO,  every  villeine  is  either  a 

villeine  per  title  de  prefcriptiony  ^^  villeine  by  title  of  prelcription, 

c^eftafcavoiry  que  il  et  fes  aunrejtors  to  wit,  that  hee  and  ins  anceftor^ 

ontejle  villeim  de  temps  dont  memorie  have  been  villeiriea  lin^e  out  of  mind 

necurt;  ouil  ejl  villeine  per  fan  con-  ofinaa;  or  he  is  a  villeine  by  his 

feffion  demefne  en  court  ae  record.  owne  coDfeflion  in  a  court  of  record. 

*'   /^ HESCU N  villeine  ou  eft  villeine  per  title  dc  prcfcription,  (2.  Ro.  Abr. 

SfC**    Every  villeine  is,  either  by  prefcription,  onconffeifion.  V^f'\ 

Servi  aut  nafcuntury  autjiunt,     liy  prefcription,  cither  regardant  to  ^^  '^^  '  ^*P* 

a  mannor,  6i.c,  or  in  grofl'e.     In  grofs,  either  by  prefcription,  or  by  Br'a^on,  lib.  1. 

granting  away  a  villeine  that  is  regardant,  or  by  confcllion.  \/\  Fit  cap.  6. 

ttiam/ercus  liber  homo  per  confefjionern  in  curid  regis  fa^*  (3).  Brafl.  foK  77* 

^  r  ^0^  b     J  \OJ  (Polt  120.  H.) 

[«]  Braa.  lib.  1,  cap.  6.   Fleta,  lib.  1.  ca.  3.    8.  Aff.  p.  15.    11.  AC  12.    1?4.  Aff  1.    73.  Alf.  1, 
17  E.  3.  78, 79.    t7  il.  3.  89.     18  E.  4.  25.     27  H.  8.  7.  b*   Xe  ftatute  de  17  E.  3.  17. 

"  En  court  de  retord!*    Record  is  derivpd  of  the  Latine  word  re*   W  17  E.  3.  e3. 
cordor,  that  is,  to  keepe  in  minde,  as  the  poet  faith,  Si  rite  audita  re-  V,  j|"  *•  ^^*'' 
cordor.     And  therefore  a  record  or  inrolment  is  a  memorial!  or  mo-   ^^j^^  j^u*^,*  ^  .^ 
numeut  offo  high  a  nature,  [f]  as  it  importeth  in  it  felfe  fuch  an  alj-  3  Kija.  sj4<i.  pi. 
folute  verity,  as  if  it  be  pleaded  (4)  that  there  is  no  fuch  record,  it  Com.  79.  he. 
fliall  not  receive  any  triall  by  witnelVe,  jury,  or  otherwife,  but  only  by   f'*]  Cilanvil.  lib. 
itfelfe.     [k]   And  every  court  of  record  is  the  king's  court,  albeit  jj^^^^.n^iju  a 
another  may  h^ve  the  profit,  wherein  if  thejudges  do-errc,  a  writ  of  f^,  135  ' 
error  doth  lye.     [pc]  But  the  county  court,  the  hundred  court,  the  Bnr.  fo.  If  1. 
court  baron,  and  fuch  like,  are  no  courts  of  record;  and  therefore  the   [^]  6.  Co.  11. 
proceedings  therein  may  be  deny ed,  and  try ed  by  jury,  and  upon  &  i^» »»  J^'iuc- 
their  judgements  a  writ  of  error  iveth  not,  but  a  writ  of  falfe  judge-   ^3  "j*  rt**7\\ 

Til  8   a  1  '"®"^>  ^^"^  ^^^^  ^^^y  **^^  "^  courts  of  record,  becaufe  they  i\  jf,  b.  i38. 
*-         '     '-^  cannoft  hold  plea  of  debt  or  ti;efpafle,  if  the  debt  or  damages   Tofi.  \'Z%.'Z6i).n, 
doe  amount  to^  forty  Ihillings,  or  of  any  trefpalle  vi  ct  annis  (1).  ^  ^,;"-  '^  '•  *»• 

*  '  o.  1  (>.  So. 

Monumenta,  quce  nos  recorda  tocainus.  funtveritatis  et  vetujlatis       i*  R«-  A&r.ser. 
veftigia.  f^^L^*^'-^*''- 

-^   ^  863.  Plow. 

491.  b.     I.Sid.  94.     S.  Ro,  Abr.  573.  576.    1.  Sid.  314.)    (14  II.  8.  15.     l.Ilul.  Ab,  54J.) 


(3)  [See  Note  163.]  [118.  a.]' 

(4)  [See  Note  i^.] 


( I )  See  poft.  260.  a.    "• 

vot.i.        •  •     7.  Sea. 


Lib.  «.    Cap.  \U      Of  Villenage.  Sed.  176,  177. 


Sed.  176* 

Jl^ES  Ji  frank  home  ad  divers  j^UT  if  a  freeman  hath  divers 

^o,  et  vms  il  canfeffe  luy  ifluei,  and  afterwards  lie  con- 

fneme  d^^re  villein  a  nin  outer  en  feffeth  himfelte  to  be  a  \Mlltiine  to 

eourt  de  record ;  vncore  Us  xjluet  one  another  in  a  court  of  record  •/ yet 

U  avera   Jevant  le  confejfion  font  thofe  iflii^  which  he  hath  before 

franks,  mes  Its  iffues  que  u  avera apres  the  confeffion  are  free«  but  the  ifiues 

U  coufejfionferront  viUanes.  which  he  (hall  have  after  the  coii- 

feffioa  ftiall  be  viliaines. 

This  18  fi)  evident  as  it  needeth  no  explication. 


Sea.  i7r. 

TTEMyfile  villein purckafe terre,  A  LSO,  ifa  viHaine purchafe  land^ 

•^   et  alien  la  terre  a  un  outer  devant  "^  and^alien  the  land   to  another 

que  le  feigtiior  enter,  donques  lefei"  before  that  the  lord  enter,  then  the 

f^or ne poit  enter ;  car  ifferraad-  lord  cannot  enter;  for  it  (hall  be 

judge  fan  fo/He,  que  il  nentra  pas,  adjudged  his  foUy,  that  he  did  not 

^7/^77^  la*  terj'C  fuit  en  le  niaitie  le  enter,  when   the  land  was  in  the 

villein.    Et  ijfint  eft  dez  biens.   Si  le  hands  of  the  villaine.    And  fo  it  i» 

villeine  achate  biens,  et  eux  vend  ou  of  goods.    If  the  villaine  biiy  goods^ 

done  a  un  outer,  devant  que  lefeignior  and  fell  or  give  them   to  another^ 

feijj/l les biens, adonques  lefeipiiorne  before  the  lord  fdifeth  them,  then 

poit  eux  feifer,    Mes  fi  le  Jeignior,  the  lord  may  not  feife  the  fame. 

devant  ajcun  tiel vender  oudone,  vient  But  if  the  tora,  )iefore  any  fucb  fale 

deins  la  ville  la  lou  tielx  biens  font,  et  or  gift,  commeth  into  the  towne, 

la,  overtment  enter  les  vici7ies,  claima  where  loch  goods  be,  and   tbere> 

les  biens,  etfeijift  parcel  des  biens,  en  openly    araongft     the     neighbors, 

nofme  defeifin  de  touts  les  biens  que  le  claime  the  ffoods,  and  (eife  part  of 

villeine  ad  ou  aver  />otV(i),  S^c.  ceo  the  goods,  m  the  name  of  fei(iu  of 

e/i  dit  bonfeifin  en  leu ;  et  le  occupa^  all  the  goods  which  the  villaine  has 

iion  que  le  villeine  aa  apres  tiel  claime  or  mav  have,  8lc.  this  is  a  good  fei- 

en  les  biens,  {2)ferra  pris  en  le  droit  fin  in  law,  and  the  occupation  which 

lefeiguior^  the  villaine  hatb  after  fueh  clayme 

in  the  ^oods,  (hall  be  taken  in  tiie 

right  ot  the  lord. 


140 
Abr 


r  h  Stud.       T  V  this  cafe  before  the  lord  doth  enter,  bee  hath  uei  therjW  in  re  fi^ 

I  75^^'  ^^'  ^  ^^^^  *?"^  ^°^^  *  poffibilitie  of  an  eftate,  which  cftatc  he 

•^  mull  gaine  by  his  entry  ;  and  therefore  if  the  villaine  doth  by  way 

of  prevention  alien  before  the  lord  do^  eater,  the  lord  is  barred  of 

the 

I 

« 

CO  The  words  pit  le  <viUtin  ad  su  mvtr       (2)  Inftcad  of  kshittu,  itU&fbiL. 
fsii  not  in  L.  and  M.  nor  Rob.  and  M.  and  Koh. 


Lib.  2.  Of  Villenage.  ... Sedv l??. 


\* .  ^  ^ 


the  poffibilily,  which  he  had  to  the  land,  for  ever,  [a]  Si  autmfir-  [a]  FletA,  lib.  3. 

vus  vtndiderit feodum,  quod  Jibi  et  ka:redibiu  fcrqtf\/vDtrity  anteguam  ca.  la  s3rittoD| 

dominusfeifinam  inie  cq>crity  valet  donatioy  et  dominusjibi  ipji  impur  j®'*p^^*j  j^ 

tet,  quod  tantum  expefiaviL     But  [b]  if  the  villaineof  the  king  pur-  rj,-j  «ij  £  3^  Jj^^ 

chafeth  land,  and  alieneth  before  the  king  (upon  an  office  found  fbr  ViiienaKe  2Z. 

him)  doth  enter,  yet  the  king  after  office  found  (hall  have  tfee  lapd  i,  9H.  6.  ^i.jp«f 

quia  nullum  Umpus  occtfrn/ r<'g'i,  as  Li/f/e/on  himfelfe  faith  in  the  F^^^i^JV-  * 

next  Sedion  (2).     And  yet,  alter  office  found,  the  king  (hail  not  .g  ^^  \j^ 

Lave  the  naeane  profits ;  becauf<  the  title  is  by  the  feifure.  f .  Co.  $3, 2, 


r.  Co.  i8. «.  lUv 
Abr.  rS4. 


"  Pyrchafe  terreJ*    The  like  law  is  of  feigniories,  advowfons,  re- 
verfions,  remainders,  rents,  commons  certaine,  and  fuch  like certaine  .  '  ^\ 

[118    b.l  inheritances,  wherein  the  villaine  hath  any  eftate  or  in*  '  .     ^ 

'-^  tereft*  If  the  villaine  purchafe  land  eithef  in  fee  limplej 
fee  laile,  or  for  life,  if  the  villaine  doth  alien  before  the  lorti  doth 
enter,  hee  doth  prevent  the  lord.  But  yet  the  iflue  of  the  villaine 
(hall  recover  the  land  entailed  in  a  formedon,  and  t];ien  the  lord 
may  enter. 

"  Allen  la  terror  Alien  commeth  of  the  vcrbe  alienare^  id  e/l^  . 
aUenumfacerty  vd  ex  nojiro  dmninio  in  aUenum  transferrfyfivc  remali* 
quam  in  dominium  alterius  tran^ferre.  If  a  freenaan  hath  iffue,  and 
afterward  by  confeffion  becommeth  bond,  and  purcbafeth  lands  in 
fee,  and,  before  the  lord  enter,  he  dicth  feifed,and  the  hmd  defcends 
to  his  iilue  which  is  free ;  in  this  cafe  the  lord  (hall  not  enter  upon  the 
heire,  and  yet  this  is  a  defcent  and  no  alienation.  The  like  law  it 
is,  if  the  land  fo  purchafed  by^the  villaine  doth  efcheate  to  the  lord 
of  the  fee  before  any  entry  made  by  the  lord  of  the  villaine :  fo  as 
the  ad  of  the  law,  that  is,  the  defcent  or  efcbeat  may  as  well  prevent 
the  lord  of  his  entry,  as  the  ad  of  the  party  by  alienation. 

If  a  villaine  be  dilTeifed  before  the  lord  doth  enter,  tl)e  lord  may 
enter  into  the  land  in  the  name  of  the  villaine,  and  thereby  gaine  the 
inheritance  of  the  land ;  but  if  there  be  a  defcent  caft,  fo  as  the  entry 
of  the  villaine  be  taken  away,  then  the  villaine  mud  recontinue  the 
eftate  of  the  land  by  judgement  and  execution,  before  the  lord  of  the 
Tilieinecan  enter.  And  this  word  [alien]  doth  not  onely  extend  to 
alienations  of  land  in  deed,  but  alfo  to  alienations  in  law ;  as  if  tlie 
villeine  purchafe  land  and  dyeth  without  heire,  and  the  land  efcheate, 
or  if  there  be  a  recovery  againft  the  villaine  in  a  cejavit,  or  the  like. 

"  Et  iffint  ejl  Jes  bicns,  «S'C."    BicnSy  bona,  includes  all  chattels,  as  (f  .Ra.Abt.73t. 
well  reall  as  perfonall.     ChattcU   is  jbl  Fi^ench  word,*  and  lignifies  5.  Co.  109.  " 
goods,  which  by  a  word  of  art  we  call  catalla.  Now  goods,  or  chat-  *•  '^^  j^'^'"* '^^V  * 
iels,  are  either  perfonall   or   reall.     Perfonall,  as  horfe  and  other  ^'°-  *'"*'  ^^'^ 
hearts,  houflioldftuffe,  bowes,  weapons  and  fuch  like,  called  per- 
fonall, becaufe  for  the  moll  part  they  belong  to  the  perfon  of  a  man, 
or  elfefor  that  they  are  to  be  recovered  by  perfonall  adions.  Reall, 
becaufe  they  concenie  the  reality,  as  tearmes  for  yeares  ot  lands  or 
tenements,  wardlhips,  the  interelt  of  tenant  by  ftatute  ftaple,  by  fta- 
tute  merchant,  by  tlvgity  and  fnch  like. 

Bona  dividuntur  in  mobilia  et  immohilia.  Mobilia  rurfum  dixidun" 
tur  in  ea,  (jua: fe inovent  et  qutcab  aliis\nirc(ntur.  Hut, by  the  com- 
mon law,  no  eftate  of  inheritance  or  freehold  is  comprehended  under 
thefe  words  bona  or  catalla  (3).     And  it  is. to  be  obferved,  that  as 

the 

(2)  See  poft.  1 19.  a.  tit.  Cbattelf,  Com.  Dig.  tit.  Diens  and  Afetft 

[118.  b.l  and  Vin.  tit.  Executor s^  U — Y— Z. 

(3}  See  farther  as  to  chattels,  Bro.  Abr.        Z  1  ' 


Lib.  2.  Cap.  11.         Of  Villenage.  Sc€t.  1 78. 

the  title  of  the  lord  to  his  villeine's  lands  bf  ginnetfa  by  bis  entry,  fo 

liis  'title  to  the  goods  beginnetb  b}'  the  feifure  of  them.     And  here 

*  againe  it  is  to  be  obferved,  that  where  om*  author,  iu  tins  branch 

concerning  goods,  ufeth  thefe  words  (fell  or  give)  that  the  fame  ex- 
tendeth  as  well  to  gifts  in  law,  as  gifts  in  deed.  And  therefore  if  a 
niefe  hath  goods,  and  taketh  baron,  by  this  gift  in  law  by  force  of 
the  manage,  the  lord  is  barred.  And  fo  it  is  if  a  villaine  make 
bis  executors  and  dieth,  by  ihis  gift  in  law  the  lord  is  barred,  at 
iliall  be  faid  hereafter. 

3  If.  4. 15.  "  £^  chime  les  hiens^  f t /nfijl  parcel  des  bicns,"     For  a  claime 

***  ^'n  ^^"^A  ^^^^y  ^^  ^^^  goods  of  the  villaine  is  not  fufficient  in  law,  but  he  muft 

t}  A  ^•*1   a!     f'fif*  fome  part  in  the  name  of  all  the  rcfidae*  as  here  it  appearetb  ; 
atua.  cap,  43.  •    ^    i    ■         it         •  •  •      i  i-  i      i      i     ^       i        »   •  « 

fol.  139.  or  that  the  goods  be  within  the  view  ol  tho  lord  ;  for  the  ciaime  and 

^s  E.  3.  6.  his  view  amount  to  a  feifure,  as  the  cloyine  of  a  ward  being  prefent 

Baldv»inFic«irs  by  word  is  a  lutficient  frifurc,  albeit  the  gurdian  layeth  no  hands  on 

"**•   go   p  A  him.     See  hereafter  Sed.  321.     And  fo  note  a  diverfity  betweene  a 

146.  b.)  cliiime  of  lands  or  tenements  and  gdods.     [c]  In  an  aftibn  of  tref- 

[f]  18  H.  6.  paflTeor  detinue  brought  by  the  villaine,  a  releafe  made  to  the  de- 

2S.  b.  per  Af-  fendant  by  the  lord  is  a  good  hurre;   for  that  amounts  to  a  feifure 

^\fl  and  grant,     l(  the  villaine  doth  buy  goods  and  make  his  executors, 

46  E  3    Barrt  ^^^  ^i^th  before  tlie  lord  doth  feife   them,  the  executors  lliall  dc^ 

fl7.  taine  them  againll  the  lord  of  the  villaine. 

**  Ad  ou  aver  poify  ^•c."     Here  (Src.)  doth  imply  an  excellent 
I      point  of  learning,  for  that  fuch  a  claime  doth  not  only  veft  the 
goods,  which  the  villaine  then  hath,  but  alfo  which  he  after  that 
Ihall  acquire  and  get  (4).     l^ut  otherwife  it  is  of  lands  of  freehold  * 
or  inheritance  ;  for  there   fuch  a  generall  entry  or  claime  extends 
^^  only  to  the  lands  the  villaine  hath  at  that  time,  and  not  to  f  n  q   a  1 

any  other  which  he  fhali  purchafe  after,  as  by  our  author  *•      ""     '-* 
in  this  Sedtion  may  juflly  be  colleded. 


Se<a.  178. 

Jif^  S  fileroyad  im  vijleiti,  que  "RUT  if  the  king  hath  a  villeine, 
purchafe  terre,  et  alien  devant  "^  who-purchafes  land,  and  aliea 
quele  royentra;  uncore  leroypoU  it  before  the  king  enter;  yet  the 
enter,  en  que  maines  que  la  terre  de-  king  may  enter,  into  whole  hands 
xiendra.  Oufilevilleinachata  biens,  foever  the  land  flial  come.  Or  if 
,  et  eux  vejidi/l  devarit  que  le  roy  feiiyi  the  villeine  buyelh  goods,  and  fell 
lesbiens;  uncore  leroy  poitjeijer  les  them  before  that  the  king  fcifeth 
biens,  en  auemaines  que  les  biemfont.  them ;  yet  the  king  may  leife  thefe 
Quia  nullum  tempus  occurrit  regi.      goods,  m  whofe  hands  foever  they 

be.     Becauie  nullum  tempus  occur^ 

ritregUi), 

«  Otf 

(4)  Gmtra,  as  to  the  gpods  afterwards    [119.  a.] 
acquired.  Dr.  and  Stud.  dial.  a.  chap.  4.  (i)  [Sec  Note  i6s0 


Lib.  2.  Of  Villenage.  Sea.  1 79. 

"  OaJitidvilUine  achaia  biens,  ^c*'     If  the  king's  villeine  ac-  35  E.3.tit. 

quire  any  goods  or  chattels,  the  propertie  of  tliem  is  in  the  king  Villenage  3«. 

before  any  feilure  or  ofHce;  and  it  is  well  faid  of  an  ancient  author,  ^^^  ^^^^®'» 

[d]  At  roif,  quant  al  droit  de  la  corone  on  afranch  eftate,  nepoet  nuf  [ej  Briitoh,  f.l. 

tejffDs  ocairre  ;  and  another  [e]  fpeaking  in  tlie  peribn  of  the  king  88.  Bract  lib.  l! 

faitn,  Nul^enfps  n'tjl  limit  quant  a  mes  droits,  q"«  r«s  dad 

Boiiiat. 

Sed.  179. 

TTEM,  ft  home  Icffa  certaine  terre  A  LSO,  if  a  man  let  certaine  land 

aun  outer  pur  terme  de  vUyfer^  '^  to  another  for  terme   of  life, 

vant  le  reverfwn  a  luy^  et  tin  vil/ein  faving  tohimfelf  the  reveriion,  and 

purcbafe  del  lefforle  reverjion;  en  cefi  a  villeine  purchafe  of  the  leffor  the 

cas  il  femble,  que  le  feignior  del  viU  reveriion ;  in  this  cafe  it  lecmeth, 

leine    poit   maintaiant  verier  a  la  that  the  lord  of  the  villeine  may 

terre,ctclaimelereverjioncome  lefei'  prefently  come  to   the  land,  and 

ffuior  le  dit  villebie,  et  per  eel  claime  claime  the  reveriion  as  tlie  lord  of 

/e  reverfion  ejt  maintenant  en  lay,  the  faid  villeine,  and  by  thi&  claime 

Car  e?i  a  liter  jonne  il  ne  poit  verier  a,  the  reverfion  is  forthwith  in  him. 

le  reverfion.     Car  il  Jie  poit  enter  far  for  in  other  forme  or  manner  he 

le  tetutnt  a  terme  de  vie.     Ets'ilaoit  cannot  come  to  the  reverfion.    For 

demurrer  tanque  apres  le  mort  le  te-  he  cannot  enter  upon  the  tenant 

7iant  a  terme  de  vie,  donques  per  cas  for  life.     And  if  he  Ihould  ftay  «o-t 

il  viendra  trope  tarde^      Car  per-  till  after  the  death  of  the  tenapt  for 

aventure  le  villeine  voile  granter  ou  life,  then  perchance  helhould  come 

aliener  le  reverfion  a  nn  aider  en  le  too  late.     For  peradventure  the  vil- 

vie  le  tenant  a  terme  de  vie,  ^c.  ieine  will  grant  or  alien  the  rever- 
fion to  another  in  the  life  of  the 
tenant  for  life.  Sec. 

•*    IP  U IT  maintenant  Tenor  a  la  terre/* 

For  he  cannot  claime  the  reverfion  but  upon  the  land,  and  . 
he  by  his  cpmming  upon  the  land  for  that  purpofe  is  no  trefpafTor; 
becaufe  thfe  law  giveth  him  pgwer  to  claim  the  reverfion,  left  he 
fhoyld  be  prevented,  and  claime  he  cunnot,  unkfs  he  coinmeth  to 
the  land.     So  likcwife  if  the  villeine  purchafe  a  feigniory,  rent, 
common,  or  any  other  freehold  or  inheritance,  out  of  any  lauds  or 
fl  IQ    b  1  tenements  of  another,  the  lord  may  lawfully  come  to  the 
*-      *^*     '-"  land'  to  make  his  claime  to   the  feigniory,  rent,  or  other  V^(l«  4f  E.  5. 
profit  out  of  the  land.     But  if  the  villeine  purchafe  a  feigniorie,  or  tit.  Auilita  quse- 
a  rent,  common,  or  other  inheritance  iffuing  out  of  the  land  of  the  IJ*"*,  w^^;  ■ 
lord  himfelfe,  it  is  faid,  that  the  feigniorie,  rent,  coraiuon,  or  fuch  >:it;cuiioii  i?8. 
other  inheritance,  is  extiuguiihed  iu  the  lord's  pollcifion  without  any  f.  X.  J5.  i<>*. 
claime.  ,  l  II.  7. 45.  b. 

"  Grant"     Here^muft  be  intended  an  attornement ;  for  after  the 
grant  and  before  attornement  the  lord  may  not  (1)  claime  tlie  re^. 
veriion  (2). 

I  "  En 

(i)  This  is  apparently  an  error  of  the    out  it.    But  the  error  appears  ia  aa  the 
prefsi  the  fenfe  requiring  the  omiflion  of    fubfequent  editions. 
not,    AccordiAgly  the  £rlt  edition  is  with*        (2)  [See  Note  1 66.1 
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**Enhviedtl  tettant  pur  m,  ifC^  Here  by  (S^c.)  is  iochided 
tenant  in  taile.  tenant  fur  auier  vie,  tenant  by  ftatute  mercliaiity 
ftaple,  tUgiit  and' for  yeares ;  for  during  all  tbefe  eftates  the  lord 
niay  ^daiioe  the  reverfion,  as  well  as  in  cafe  of  the  tenant  for  life. 

Se<a;t8o. 

TPNmefme  le  maner  eft,  lau  trn  vi/-  TN  the  fame  manner  it  is^  where  a 
leinpurchafe  un  advowfon  (tun        villeiftepurchafesan  advowfonof 

efglifeplem  ePun  incumbent, /efei^ior  a  church  full  of  an  incumbent,  the 

del  villein  poit  vener  at  dit  ejglife,  et  lord  of  the  villeine  may  come  to  the 

claime  le  dit  advowfon,  et  per  eel  faid  church,  and  claime  the  faid  ad^ 

daifie  tadvovrfon  eft  en  luy.    Cars'il  vowfoh,  and  by  this  claime  the  ad- 

doit  attendre  tanoue  apres  le  mart  vowfon  is  in  him*    For  if  he  will 

Pincumbent,  et  aaonaue  a  pre/enter  attend  till  after  the  death  of  the  in- 

fan  clerke  a  le  dU  ejsfife,  donque,  en  cunibent,  and  then   to  prcfent  his 

lemeane temps,  leviiletne poit  aliener  clarke  to  the  faid  church,  then,  ia 

le  advowfon  (3),  et  ij/int  oufter  lejei^  the  mean  time,  the  villein  may  alien 

gnior  defon  prefentfnent.  the  advowfon,  and  fo  ouft  the  lord 

of  his  prefentment« 

'"    JJ^VOWSON,""  Advocathy  fo  called,  becaufe  the  right  of 

prefenting  to  the  church  was   firil  gained  by  fuch  as  were 

13  H.  14  b«       founders,  benefadlors,  or  maintainefs  of  the  church ;  vi2.  reti&He 

fundaJtionisy  as  where  the  ancefior  was  founder  of  the  church ;  or  ra- 

tione  donationis,  where  he  endowed  the  church ;  or  raiione  fundi,  at 

where  he  gave  the  foile,  whereupon  the  church  was   built.     And 

therefore  they  were  called  advocati^    They  were  alfo  called  pa^nmt\ 

and  thereupon  the  advowfon  is  called jW  patronMlU.     And  in  one 

word,  advowfon  of  a  church  is  the  right  of  prefentation  or  colla** 

Ifffta,  lib.  5^       tion  to  the  church,    Advocatus  e/l  ad  qucm  perti/ietjus  advocationis 

HP"  ^*»  aiicujui  eccl^/iot,  ad  ecclefiam  nomiue  propvio,  non  aiieno,  poffitpnt". 

Jentare,    Every  church  is  either  prefentative,  oollative,  donative, 

or  eledive«     Vide  Sedion  645.  648. 

f 4  E  3. 50,  '*  fkiu  d^un  incumhmt/*      If  the  church  be  prefentative,  the 

t5  K.  s.  4tf.       ehurch  is  full  by  adniiilion  and  inftitution  againfl  any  common  per<r 
44  K  5*  3.'         foQ  ;>  hut  againit  the  king  it  is  not  full  untill  indu^on. 

9H,  ^.3|«    IIH^CSr.    SI  £.4.  34.  h.    Vi4e  Sect.  648.    (Poft.  344  a.) 

^<  IneumheniT  commeth  from  the  verbe  imeumho^  that  is,  to  be  di«< 

ligently  refident,  id  eft,  obnixe  operam  dare  ;  and  when  it  is  written 

encumbent,  it  is  falfely  written,  for  it  ought  to  be  incumbent,  as 

le  If,  &  7^         JUttkton  doth  here  (4).    And  therefore  the  law  doth  intend  him  to 

be  refident  on  his  benefice, 

*^  Le/eigttiofdelTiileinepoif>eeneralegli/e,et^laimeledi$  T^OQ  a,l 
ndvouffw**  Note,  albeit  the  advowfon  is  a  thing  mcorporeall,  V        ' 
and  ni^t  vifihle,  yet  because  the  pripcipall  duty  of  the  prefeatee  of  the 

patrol) 


'  i 


(4)  Howeveri  laLf  andM^  and  Koh.  the  wosd  is  irnmbaiU 
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patron  is  to  be  done  in  the  church,  the  claime  of  the  lord  of  the 
^  villeine  mud  be  made  there ;  and  by  that  claime  the  inheritance  of 
the  adyowfon  fhall  be  vefted  in  the  lord ;  for  every  claime  or  de- 
mand to  devell  any  edate  or  intereft  muii  be  made  in  that  place 
vhich  is  mod  apt  for  that  porpofe. 

"  Apres  la  mort  del  incumbent."    Nota,  a  .church  prefentative  T>o6t  &  Stud:  * 
may  become  void  five  manner  of  wayes,  viz.     i.  By  death,  where-  '^^*  2-  ca.  si. 
of  Litdetorh  here  fpeaketh.     a.  By  creation.    3.  By  refignation.  \^^'^^a 
4.  By  deprivation.     5.  By  ceflion,  as  by  taking  a  benefice  Incom-  25  e.  s.  49. ' 
patiblft.  9  E.  3.  46?. 

11  H.  4.  S7.  69.  k  76.    41  £.  S.  5.    F.  N.  13.  31, 32. 

"  Et  donquei  a  pr^f enter  fon  clerke  al  dit  eglife^  Sec,"     A  pre* 
fentation  is  derived  <2  pra/entando ;  quia  prce/entare  nihil  afiud  e/l 
qudmpr<g/lo  dare^feu  offerre.    And  Littleton  here  briefly  exprefleth 
the  efib^  of  a  prefentation ;  for  it  is  the  a^  of  the  patron  offering 
his  clerke  to  the  bi(l\op  of  that  diocefle,  to  be  inftituted  to  fuch  a 
church,  in'thefe  or  the  like  words  di reded  to  the  bifliop,  Prajento 
V9bis  A.  B.  cUricum  mtum  ad  ecckfiam  de  Dale,  ^c.    This  n^ay  be 
done  as  well  by  word,  us  by  writing;  and  if  it  be  by  writing  it  is  no 
deed,  for  the  prefentation  is  of  the  clerke,  and  the  diredion  to  the 
biftiop,  fo  as  this  writing  is  in  nature  of  a  letter  to  the  biihop :  and 
this  is  the  reafon  that  the  king  himfelfe  may  prefent  by  word,  as 
elfewhere  is  laid. .  A  villein  at  this  day  purchafeth  an  advowfon  in 
fee,  the  church  becomes  voide,  the  lord  for  one  hundred  pound 
given  hy^A,  B.  clerke  prefents  him  to  the  church,  and  his  clerke  is  -.  ..     . 
admitted,  inftituted,  and  induded ;  yet  this  gaineth  not  the  advow-  ^y^' 
fon  to  the  lord.[(i].    And  fo  it  is  in  that  cafe,  if  any  on  the  behalfe  [rf]  Adjudge  in 
of  A.  B,  had  given  or  con  traded  with  the  lord  in  confideration  of  any  commuiu  bauc^ 
valuable  thing  to  prefent  A- B,  to  the  faid  church,  albeit  it  had  Mii;h.4iac4« 
beene  without  the  confent  or  knowledge  of  A,  B.  yet  it  ftiould  not  &  ^"^^^  ^^ 
have  veiled  the  advowfon  in  the  lord.     But  this  was  not  law  when  r^i  Adjudged  in 
Littleton  wrote,  [f]  But  now  by  the  ftatute  of  31  Eliz,  the  prefenta-  the  King's 
tion,  admiflion,  inftitutitm,  and  indudion  in  both  the  faid  cafes,  and  Bench,  Mich, 
in  the  like  are  made  voide  (1),  where  before  the  faid  ftatute  they  were  ?^  ^V"  **  J"**** 
but  voidable  by  deprivation  (2).  And  if  a  man  prefent  by  ufurpation  thirkiuE*SainS 
to  a  benefice,  by  reafon  of  any  corrupt  contrad,  agreement,  &c.  the bl(hopof 
that  prefentation  and  the  inilitution  and  indudion  thereupon  are  void ;  Norwich, 
for  that  ad  extends  to  all  patrons  as  well  by  wrong  as  by  right    But  Thoma*  Colfr, 
where  any  prefents  by  ufurpation,  the  rightfull  patron,  and  not  the  ^^^ke  ^^f'k 
king,*(hall  prefent;  forotherwife  every  rightfull  patron  may  lofe  his  for  the  vicarage 
prefentation.    And  fuch  an  incumbent,  that  commeth  in  by  reafon  of  Hnv^rcUin 
of  any  fuch  corrupt  agreement,  is  fo  abfolytcly  difabled  for  ever  SuUolk. 
after  to  be  prefented  to  that  church,  as  the  king  himfehe,  to  whom  ^J^?*  A"Vl^h?' 
the'law  giveth  the  title  of  prefentation  in  thatcafe,^  camiot  prefent  |^;^'  1^  Co. 
him  againe  to  that  chur<:h ;  for  the  ad,  being  made  for  fuppreffibn  100!  73.. 
of  fymony  and  fuch  corrupt  agreements,  fo  biudes  the  king  in  that  3.  In(t  t53. 
cafe,  as  he  caiuiot  prefent  him  that  the  law  hath  difabled  (3);  fbr  J;  K«*  Abr.  370. 
the  words  of  the  ad  be,  fhall  thereupon  and  from  thenceforUi  be  ^^*       *      * 
adjudged  a  difabled  perfon  in  law  to  have  or  enjoy  the  fam&  bene-  q^j]  cha.  477. 

7.  Co.  3i2.    Poft.234.     U.  Co.  68.    Cro.  Cbft.  331.) 

'      fice. 

(I)  rSce  Note  167.)  (3)  [See  Note  169.] 

It)  [See  Note  168.] 
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If]  PI.  Com.  fice.     L/']  And  the  party  being  difabled  by  tlic  n^l  of  parliament 

i02.    1'7  n.  8.  (which  being  an  ubfolute  and  dired  law)  ciinn<»t  be  difpenfed  withall 

^}\m^L^\  by  any  grant.  Sec,  with  a  non  ohJtai:tv\  as  it  may  be,  when  any 

1,4  H.  7.  8  b.  thini;  ib  prohibited/«6  tn'odo^  «s  upon  u  penality  given  to  the  king  (4), 

11 II.  4^  7Sn  '^**^  t*i<i  *'"fi  ii^'t  ^^^^^  not  only  extend  to  bcnciiccs  with  cure,  but  to 

5  R.  3.  ii9.  diuiities,  prebends,  and  all  other  ecclefialcica)  livings. 

r.N.i5.5li.E.  ^                                                           , 

4 11,  4.  c«.  13,         **  CUrke**  Clcricus^  is  twofold :  rccl(:/iajlicwt  (which  Littleton  here 

intendeth),  and  lie  is  either  I'ecuhir  or  ri*L;ular,  fo  called  becaufe  he 
isfei'xus  et  hirreditas  domini :  and  laicus,  and  in  this  fcnfc  is  figniiied 
a  pen-man,  who  gelteth  his  living  in  fonie  court  or  otherwife  by  the 
ufe  of  his  pen. 

Note,  if  the  cKurch  becommcth  void,  albeit  the  prefent  avoid- 
ance be  not  by  law  grant<ible  over,  yet  may  the  lord  of  the  villeine 

(Ante  117. 1.)    prefent  in  his  owne  name,  and  thereby  guine  the  inheritance  of  the 

advowfon  to  him  :ind  his  hcires;  for  iilboit  it  be  not  grantable  over, 

[g]  14TT.  4. 12.  yet  it  is  not  meerly  a  cfiofe  in  acliort  ;  [g]  for  if  a  ff  me  covert  be 

58  E.  3. 35,  ffifed  of  an  advowfon,  and  the  cluirch  becommelh  void,  and  the 
?^  '''57  **"*"  wife  dyeth,  the  hufband  fhall  prefent  to  the  advowfpn ;  [h]  btit 
fftj  4JK.  3. 10.  otherwife  it  is  of  a  bond  made  to  the  wife  ;  becaufe  Uiat  is  nieerly 

59  K.  3. 5.  iji  ac^tion, 

4  n.  6.  5.      (Vofi.  351.  •,      1.  Ro,  Abr.  345.) 

Sed.  181.      . 

TTEMyil y  advilhbierep^ardanty  A  LSO,  there  is  a  villeine  repar- 

•^    et  vil feint'  en  ^ros.    Jit/ein  re^  dant,  nnd  a  villeine  in  grofle, . 

gardant  ejl,J}come  Jiome  eft /''iff  e  (Pt/n  A  villein  regardant  is,  as  if'  a  man  be 

'ffiannor  a  que  un  villein  ejt  rrgard-  ieifed  of  u  luannor  to  which  a  viU 

cnt,et  ce/tii/ (/ue  e/ijeifiedeidit  man-  iein  is  reirhrdMnt,  and  he  which  is 

>iory  ou  ceuv  que  cilateil ad  en  fuefme  feifed  of  the  laid  niannor,  or  they    • 

ie  mannor,  ount  ejle  feifies  de  le  dit  wliofe  eirate  he  hath  in  the  fame 

villein  et  de  Jes  auncejiors  come  vil-  mannor,  have  becne  leifed  of  the 

ieitts  et  niefs  (1)  regardants  a  mefwe  viliein  and  of  his  ancellors  as  vil- 

ie  mannor  de  temps  dont  mvmoiic  ne  Icins    ai;d   niefs  regardant  to   the 

curt.     Et  villeine  en  grbfje  eft,  lou  iame  mannor  time  out  of  memory 

tni  home  feijie  d^un  mannor  a  que  un  of  man.    And  villein  in  groiTe  is, 

villeine  eJt  regardant y  et  il  graunt  where  a  man  is  feifed  of  a  mannor 

Tnefme  le  villein  per  fnn  fait  a  nn  wheruntoa  villein  is  regardant,  and 

autre,  donqyes  fl  e/l  villein  en  groJje,  granteth  the  fame  villein   by   his 

€t  nemy  regardant^  deed  to  another,  then  he  is  a  villern 

iti  groile,  and  not  regardant. 

*'  T/^IL  LETN  regardant,**     He  is  called  regardant  to  tlie  man- 
H,  7.4  nour,  becaufe  he  huth  the  charge  to  do  all  bafe  or  r  «    -. 

villenoTi«  fervices  within  the  fame,  and  to  gard  and  keep  L**-^'  ^-J 

the  fame  from  all  filthic  or  loathfome  things  that  might  annoy  it.4 

and  his  fervice  is  not  certaine,  but  he  mufl  have  regard  to  that 

Bra*^  li « fo  f6.  ^^^*^^'   ^^  commanded   unto   him.     And  thereupon   he  is    called 

lvUr.ca.2.  foa.'  regardant,  a  quo  prajiandum  fcrvitium  incertumet  ir^dttcrmnatum^ 

18.  '  '  ubi 

[120.  b  3 
(4)  fSec  Note  170]  (1)  </  nitfs not  in  L, and  M. 
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vbi  fcirt  non  poterit  tefpere  quale  fervitium  fieri  debet  mane^  viz, 

ubi  quis  facere  tenetur  quicquid  ei  pratceptumfucrit,  as  before  hath  Vide  Se^  84. 

beene  obferved.    And  Littleton  fayth,  hereafter,  that  no  other  thing 

is  faid  to  be  regardant,  but  onely  a  villeine :  [«]  yet  in  old  bookes  it   W  20  E.  J5.  tit] 

was  fometimes  apply  ed  to  fervices, 

"  In  grqfe*'  is  that  which  belongs  to  the  perfon  of  the  lord,  and 
belongeth  not  to  any  mannor,  lands,  &c. 

Se<ft.  182. 

TTEMyfi  un  home  et  fes  ancejlors,  ALSO,  if  a  man  and  liis  ancet> 

que  fieire  il  eft,  ount  e/le  J'eijies  "^  tours^  whofe  heire  he  is,  have 

d'un  villeine  et  de  fes  ,ancejtors  come  beene  feifed  of  a  villeine  and  of  his 

des  villeins  en  groJJ'e  de  temps  dont  aunceltors  as  of  viljcines  in  groi}e 

memorie  ne  curt,  tielsfont  vdl^ines  en  time  out  of  luemorie  of  man,  thefe 

groffe.  are  villeines  in  grofle. 

'T'  HIS  needeth  no  explanation,  but  to  add  the  faying  of  an  ancient 
•         author.     Serfage  de  home  ejt  fuhjeciion,  iff'uant  de  cj  grand  Mir.  ca,  t,  U£L 
an^iquiticy  que  nul  franke  cep  poet  ejlre  trove  per  humane  rcfnem-  18- 
brance^  * 

Sed.   183. 

TP  T  hie  nota,  que  tick  chofesy  que  AND  heere  note,  that  fuch  things, 

jiepoientejire  grants,  ne  alienees f  which  cannot  be  granted,  nor 

Jam  fait  oujine,  home  que  voile  aver  aliened,  without  deed  or  fine,  a  man 

tiels  chofes  per  prefcription,  7ie  poet  which  will  have  fuch  things  by  pre- 

auterment  prefcriCer  forfque  en  lay  fcription,  cannot  otherwifeprefcrihe 

et  ei}Jes  aunce/lers,  qtte  beire  il  e/l,  et  but  in  him   and  in  his  auncedors, 

Tiemy  per  ceux  parols,  En  Iwf  et  en  whofe  heire  he  is,  and  not  by  thefe 

ceux  queejiate  il  ad\  par  ceo  que  il  words,   In   him   and    them   whofe 

n%  poet  aver  lour  ejiatefans  Jait  ou  eiiate  he  hath ;  for  that  he  cannot 

fiuter  efcripiure,  le  quel  covievit  d^ef-  haye  their  eftate  without  deed  or 

tre  mon/ire  a  le  court,  fi  il  voile  aver  other  writing,    the  which  ougiu  to 

afcun  advantage  de  ceo.    Et  pur  ceo  be  (hewed  to  the  court,  if  he  will 

que  le  grant  et  alienation  d'un  viU  take  any  advantage  of  it*     And  be- 

leine  engrofs  (3)  ne  gift  fans  fait,  ou  caufe  the  grant  and  alienatiou  of  a 

autre  efcripture,  home  ne  pott  pre-  villeine  in  groife  lyeth  not  without 

fcriber  en  nn  villein  en  gros,  Jans  deed,  or  other  writing,  a  man  can* 

monjlrans  d*efcripturey  ft  non  ew  foy  not  prefcribe  in  a  villein  in  grofle, 

mefme  que  claime  le  villeine,  et  enjes  without  (hewing  forth  a  writing,  but 

ancejiprs  que  heire  il  eft.  Mesdetiels  in  himfelfe  which  claims  the  vil- 

■chofes,  que  font  regardayits  ou  append  leine,  and  in  his  Qunceftours  Who(e 

dants  aunmannor^ou  aauter/terres  heire  he  is.     But  of  fuch  things, 

et  tenements,  home  poet  prefcriber,  que  which  are  regardant  or  appending 

il  ei  ceux  que  eftate  il  ad,  queuxjue-  to  a  mannour,  or  to  other  lands  and 

^ofitfeijies  dekniannor,  ou  de  tiels  tenenfients,  a  roan  may  prefcribe, 

•                 ferres  that 

(3}  f^g^^  not  in  L.  and  M.  nor  Roh« 
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terreset  tenements Acont^tfeifiesde  that  he^and  they  whofe  eflatiB  he 
iids  chqfes  come  regardantsou  appat-  baih^  who  were  i!eifed  of  ihe  mikQ- 
danfs  a  le  mannor^  ou  a  tieh  terren  et  iior^  or  of  fuch  laods  aad  teD€ineats> 
tenements  (4)  de  temps  dont  memorie,  &c.  have  been  f^fed  of 'thoie  things, 
4rc.  (5)  Et  la  cau/e  ejl  pur  ceo  que  as  regardant  or  ap|)eQdant  to  the  . 
tiel  manor,  ou  terrcs  et  (1)^*  tene-  manor^  or  to  fiich  lands  and  tene- 
ments poyent  pffjer  per  alienation  •  luents  time  out  of  mind  of  man. 
fans  fait,  i^c.  ^  And  the   reafon  is,  for   that  fuch 

Uianor  or  lands  and  tenements  may 
paiTe  by  alienation  without  deed,  &c. 

.Sea. 441,  ^^f\Ujinc*'  iu  Latine,^fini$,    [/]  Idea  diciturJinaUsconcordia;  quia 
174.  74.         "  imponit  fncm  littbus^  et  ^  rxceptw  perempioria,     [m]  Imi* 
[l]Bn£t  \l  5.    f/l  amicabilis  compqfitio  et  Jinalis  poncordia^  ex  cot{fenJu  et  licentid 
rPoft.^i6i'o    *^^"""'  ^f*gi^>  ^''^  rjmjyjiictariorum  (1).  [«]  Talis  concordia  r .^^       -. 
r   1  Gl       r  8'  f^^l^^  diciiur,  eb  qyhdjinem  imponit  nrgotio,  adeo  ut  neutra*  L         •  ^  J 
cT  1.  *"^  *       P^''^  iitigantium  ab  eo  de  catero poterit  recede te  (a).    Of  the  feycrall 
[«]  p'cincap.  3.  P«»>rts  of  a  fine,  and  many  incidents  to  the  fame,  you  fkall  reade  in  my 
StBtut.  tie  raudo    Reports. 
Jevuidi  &neu  PI.  Coiu.  ooT.      (5.  Co.  84.     8.  Co.  61.)    5.  Co.  fol.  38.  Teye*s  cafe. 


Tide 
194. 


*^  QUc  ejlatcy  Sfc!*  Quorum  ^fiatum,  as  much  as  to  fay,  whofe  eftate 
[o]  it.  AfL  53.  he  hath.  Here  Littleton  dtfclareth  one  excellent  rule,  [o]  that  a 
i«  H  ^^1^  man  cannot  prefcribe  in  any  thing  by  a  que  efiate^  that  lyeth  in 
tDoa.FIa  30fi  gr^'^^  ^"^  cannot  palfe  without  deed  or  fine ;  but  in  him  and  his  an- 
303,304.)       '  ceftors  he  may,  becaufe  becomes  in  by  defcept  without  any  convey* 

ance.    Neither  can  a  man  plead  a  que  efiate  in  himfelfe  of  any  tkiag 
fp]  39  H.  6.  8.    that  cannot  pafl'e  without  deed;  [/?]  but  in  aouther  be  may«  as  in 

18  E.  4.  23.        barre  of  an  avowry,  the  plaiutife  may  plead  a  que  tfiate  in  the  feig- 

niorv  in  the  avowant.     But  lAttletou's  words  are  to  be  obferved, 
fy]ll  H.  4.89.   (home  que  xoile  aver  ticls  chofes  per  prefcriptionj »    Tlierefore  [q"] 

19  R.  f.  ^^^^^  when  a  thing  that  lyeth  in  grant,  is  but  a  conveyance  to  the  thing 
i5ES^BT.674  ^^^^^^  by  prefcription,  there  a  que  ejlate  may  be  alledged  of  a 
(Cro.  Jara.  67a  thihg  that  lyeth  in  grant ;  as  a  man  may  prefcribe,  that  he  and 
10.  Co.  59.  b.)     his  anceilors,  and  all  uiofe  whole  efiate  he  hath  in  an  hundred,  have 

time  out  of  minde,  &c.  had  a  leet,  &c.  this  is  good,  &c. 
W  ^JF*  *'  *•  **•       M  Regularly  the  plaintife  fhall  not  intitle  him  by  a  que  efiate^ 

Vite  10  ^"^  ^®  °^"^  ^'^^  ^^^  ^®  ^*"**  ^y  *^'  ^"'  ^^^^  avowry  made,  the 

48  £.  3.  tit.  33.    plaintife   (hall  plead  a  que  efiate,  becaufe  he  is  now  become  as  a 

S  U.  6.  S8.  defendant. 

(BrcQueefUte       [«]  A  man  may  plead  a  que  ejlate  ef  a  tenancy  in  taile,  or  of  an 

n4i  Aff  «      c^ate  for  life,  fo  as  he  averreth  the  life  of  tbem;  but  he  cannot 

40.  Aff.  se!         plead  a  que  efiate  of  a  leafe  for  yeares  (6),  or  at  will. 

sk.4.  20.'        15  £.  4.  1.        5  H.  7.  39.        18  E.  4.  10.        7  £.  6.  tit.  Que  eftate  Br.  31. 

17  H.  6.  3.      7.  El.  Dyer  238.      (1.  Co.  46.      1.  Sid.  298.      Doc.  Plac.  304.) 

fi]  22  H.  6.*  34.        [/]  A  diffeifor,  abatour,  intruder,  recoveror,  or  any  other  r  •  a  |    K  T 
<  E.  4. 12.  that  Cometh  in  the  pojt  fhall  plead  a  que  ejlate.  li4i.  u.j 

31  H.  8*  Qiie 
•(Ute  Br.  48.      39  H.  6. 14.      9  H.  6.  EOop.  25.  -        « 

A  quc- 


(0  [S< 


ee  Note  171.]  Rmh» 

[See  Note  172.]  (6)  Butieei.Ley.roO.and1.Sid.i98. 

4^  ffc.  in  L.  and  M.  and  Roh.  (i)  f  su  initead  pf  ^  in  L.  and  M. 
^trarr/inftead  of  ftfr.in  L.  and  M.  and 


Lib.  2.  Of  Villcnage.  Setft-  184^ 

[u]  A  que  ejtaie  maft  be  alkdged  in  tbe  tenant  or  defisnds^it  bim-  [»]  ii  H. 4.ai. 
felfe,  and  not  in  one  in  tbe  mesne  conveyance,  from  whom  be  ^^*^%^^' 
clatmeth ;  and  yet  fome  bookes  be  to  tbe  contrary*  ^  £  ^]  ^i  q^ 

cftftte  8.        1  £.  6.  Que  eftate  Br.  49.        (Cro.  Cha.  54.        1.  Lev.  190.) 

**  Le  quel  cdvient  i^e  nun^re  il  court  J'  The  reafon  wherefore 
9^  deed,  that  »  pleaded,  ooght  to  be  (hewed  to  the  court  is,  becaufe 
every  deed  mult  prove  itfelfe  to  have  fufficient  words  in  law,  where- 
of tbe  court  mufl  adjudge :  and  alfo  to  be  proved  by  othen,  as  by 
witneflTes  or  other  proofe,if  tbe  deed  be  denyed^  which  is  matter  of 
faft- 

r 

"  Per  alienation  fauns  fmJt^  Sfc!*  Here  by  (4-c.)  is  implyed^  that 
wbatfoever  pafieth  by  livery  of  feiiin,  either  in  deed  or  in  law,  may  ^ 
paife  without  deed ;  and  not  only  tbe  rents  and  fervices  parcell  of 
the  mannor  Ihall  with  the  demeanes,  as  the  more  principal!  and 
worthy,  paflTe  by  livery  without  deed,  but  all  things  regardant,  ap- 
pendanty  and  appurtenant  to  the  mannor,  as  incidents  or  adjundU 
to  the  iame,  fhaU,  together  with  the  mannor,  paiTe  without  deed; 
aU  which,  as  here  it  appeareth,  and  elfewhere  is  faid,  (hall  palTe^ 
without  faying  cum  fertinentiis  (2)  • 


Sea.  184. 

ipT  ej^  afcavoirf  que  nul  chafe  efl  A  N  D  it  is  to  be  underfiood,  that 

•^  nojme  regardimt  aim  mannor^  "^^  nothing  is  named  regardant  to  a 

4r^.  forfcfwe  wleine.    Mes  certeine  mannor,  &c«  but  a  villeine.  But  cer- 

autere  chafes  came  advoTSfjhn  et  cant"  taine  other  things,  as  an  advowfou 

man  de  paJiure,S^c\  font  nfffmes  ap^  an'd  common  of  pafture,   &c.  are 

pendants  al  mannor  au  at  terres  et  named  appendant  to  the  uianuor, or 

(3)  tenements,  Sfc,  to  the  lands  and  tenements,  &c« 

'^J^EOARDANT:*"  VideSe€t.xSu 

^^  Appendants,*'    Appendant  is  any  inheritance  belonging  to  an-     . 
other,  tiiat  is  fuperior  or  more  worthy.  In  law  it  is  called  pertiiiens^ 
quaji  invicem  tenens^  holding  one  another;  a  word  indifferent  both 
to  things  appendant,  and  things  appurtenant.    The  quality  and 
nature  of  the  things  do  make  the  difference.     But  regardant  (as  our  Vid«  SeA.  t. 
author  faith)  is  only  applyed  to  a  villeine.     (*)  Appendants  are  (*)  5.  Aff.  9.' 
ever  by  prefcription  (4);  but  appurtenants  may  be- created  in  fome  ?J^lv^p**^' 
cafes  at  this  day.    (5)  As  if  a  man  at  this  day  grant  to  a  inan  and  p^^^  '^o  h 
his  heires  common  in  fuch  ft  moore  for  his  beaffs  leavant  or  couch-  pi.  Cora.  3di. 
ant  upon  his  mannor ;  or  if  he  grant  to  another  common  of  eftovers  F.N.B.  ful.  lai. 
or  turbary  in  fee  fimple,  to  be  burnt  orfpent  within  his  mannor ;  by  (2.  Ho.  Afcr.  60. 
thefe  grants  thefe  commons  are  appurtenant  to  the  mannor,  and  ^*  ^*  ^^*  *^) 
Ihall  paffe  by  the  grant  thereof    In  the  civill  law  it  ;s  called 
4fdjun3um  (6). 


If 


(2)  [See  Note  173.]  (5)  Ace,  i  Ventr.  407. 

'  C5}  M  for  it  in  1.  and  M«  (0)  (See  Note  174^] 

(4)  See  A«tc  2.  to  I22V  a* 
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Sed.  184. 


S.Ku.Ab.  1(U) 


ly]  Hill  and 
Ci rangers  cafe, 
VI  Com.  168. 


[a]  43.  Afl".  p.  [r]  If  J^  be  feifed  of  a  man  nor,  whereunto  the  franchife  of  waife- 
10.  43  £.3.  22.  ^tkd  llray  and  fuch  like  are  appendant,  and  the  kmg  pui-ehafeth  the 
(10. Co.  6^,65,  manner  with  the  appuricnaiict?,  now  are  the  royall  francbifes  re- 
united to  the  crowne,  aiid  not  appendant  to  the  maimor.  But  if  he 
grant  thenuLunor  in  as  large  and  ample  njannoras  A.  had,  &c.  it  is 
laid,  that  the  tranchifes  Hmll  be  appendant  (or  rather  appurtenant) 
to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  things  are 
implied  [y] 

tint,  ihut  prefcription  (which  regularly  is  the  mother  thereof) 
doth  not  make  any  thing  iippendint  or  appurtenant,  un^efl'e  the  thing 
appendant  or  appurten-dnt  :igree  in  quality  and  nature  to  the  thing 
whereunto  it  is  appendant  or  appurtenant ;  as  a  thing  corporeall 
cannot  properly  be  appendant  to  a  thing  corporeall,  nor  a  thing 
incorporeall  to  a  ihuv^  incorporeall  (7).  But  things  incorporeall 
which  lye  in  grant,  as  advowfons,  villeins,  commons,  and  the  like, 
may  be  aj>pendant  to  things  corporeall,  as  a  mannor  houfe  or  lands  ; 
or  things  corporeall  to  things  incorporeall,  as  lands  to  an  office. 
[z]  But  yet  (as  hath  been  faid)  they  muft  agree  in  nature  and 
quality ;  for  [a]  common  of  turbary  or  of  eft  overs  cannot  be  ap- 
pendant or  appurtenant  to  land,  but  to  a  houfe  to  be  fpent  there. 
[b]  Nor  a  Icet,  that  is  teniporall,  to  a  church  or  chappell,  which  is 
rw  to  E.3.  5,  ecclenafticall.  Neither  can  a  nobleman,  efquire,  tec.  claime  a  feat  in 
37  H.  6.  St.    '  a  church  by  prefcription  as  aj)pendant  or  belonging  to  land,  T  j  22  a.1 

but  to  a  houle,  for  that  fuch  a  feat  beUngeth  to  the  houfe  ^        '      ^ 
in  rcfped  of  the  inhabitancy  thereof;  and  theiefore,  if  the  houfe  be 
m^lVrUghiim*!  p^^^^  ^^  ^  mannor,  yet  ill  that  cafe  he  may  claime  tlie  feat  as  ap- 
pendant to  the  houie  for  the  reafon  aforefaid. 

Secondly,  that  nothing  can  be  properly  appendant  or  appurtenant 
to  any  thing,  unleH'e  the  principall  or  fuperior  thing  be  of  perpetiiall 
fubfillance  and  continuance.  For  example,  an  advowfon  that  is  faid 
to  be  appendant  to  a  mannor,  is  in  rei  xvritale  appendant  to  the 
deniefnes  of  the  mannor,  which  are  of  perpetuall  fubhftance  and 
continuance,  and  not  to  rents  or  fervices,  which  arc  fubjed  to 
cxtinguifliment  and  deftruiflion  (1). 

An  advowfon  is  appendant  to  the  mannor  of  DaUy  of  which 
niatmor  the  mannor  of  Sale  is  holoen,  the  mannor  of  Sale ^'is  made 
parcel  of  the  mannor  of  Dale  by  way  of  efcheat,  the  advowfon  it 
only  appendant  to  the  mannor  of  Dale. 

And  where  it  is  faid,  that  a  chamber  may  be  parcell  of  a  corody, 
and  paflc  by  the  name  of  tlie  corody,  which  may  be  extipguiihed, 
there  he  that  hath  the  corody,  hath  but  his  habitation  in  the 
chamber ;  as  a  fellow  of  Trinity  coUedge  in  Cambridge  hath  in  his 
chamber,  or  as  one  that  had  a  corody  and  a  chamber  m  an  houfe  of 
religion,  he  had  but  his  habitation  only.  As  for  offices  of  fee  where- 
unto land  may  appertaine,  they  are  of  perpetuall  fubfiftance,  either 
being  in  (jje,  or  m  that  they  are  grantable  over. 

Note,  that  an  advowfon  at  one  turne  may  be  appendant,  and  at, 
another  turne  in  groffe.  As  if  the  mannor  be  divided  betweene 
coparceners,  and  every  one  hath  a  part  of  the  mannor  without  (ay* 
ing  any  thing  of  the  advowfon  appendant,  the  advowfon  rcmaines  iu 
cpparcenury,  and  yet,  in  every  of  their  turnes,  it  is  appendant  to 
9Eliz.  Dier259.  that  part  which  they  have ;  and  fo  it  is,  if  they  make  compofition  to 
7  £.  3.  SO.  prefent 

[122.  a.] 
(7)  [See  Note  175O  (i)  [Sec  Note  176.J 


<1.  Kol.  Abr. 
230.) 

[i]  1  H.  7.  24. 
PI.  Com.  1(59. 

[a]  5.  Aff.  9. 
<1.  Sid.  354.) 

y]  to  E.  3.  5. 

i7  H.  6.  St. 
96  H.  8.  4. 
4.  Co.  36, 37. 

kiTk 

cole. 

(11  Co.  104.) 

5  £.  6.   Diet. 

70.  b. 

(1.  Rol.  Abr. 

130.) 


(1.  Uol.  Abr. 
S30.) 


SI  U.  6. 15.  b. 


1^£.  f.    Qiiar. 
imp.  170. 
43  £.  3.  35. 
13  E.  3.    Quar. 
imp.  58. 
17  K.  3.  S8. 
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prefeDt  againft  common  right,  yet  it  remaines  appendant.     But  if  19  R  3.  Quar. 

upon  fuch  a  partition  an  exprelfe  exception  be  made  of  the  advow-  i»jP-  59. 

fon,  then  the  advowfon  remaines  in  coparcenarie  and  in  grolle,  and  f  ^  ^J*  ^-  ^^  ^^^ 

So  are  the  bookes  reconciled.  '  •  2  H  7   5 

(6.  Co.  04.  «.) 

"  Comm(m  de  pajlurc,**    [c]  Communia^  it  cometh  of  the  Englijh    [c]  GlanvilL 
word  common,  becaiife  it  is  common  to  many ;  .^nd  thereupon  and   Jib.  3.  ca.  36. 
accordingly  is  here  called  by  lAttUton  common  of  pafturc,  fof  that  l^r**"^  lil».  4. 
the  feeding  of  beads  in  the  land  wherein  the  common  is  to  be  had  ,  S  ^^*      ^?: 
belongs  to  many.  5g '  5^  *^* 

Ficta,  lib.  4.  ca.  19.     Mirror,  ca.  5.  feit  3» 

[d]  Tl»ere  be  foure  kinds  of  common  of  pafture,  viz.  common  [<i]  20  E.  S. 
appendant,  which  is  of  common  right,  (and  therefore  a  man  need  Admcafurenieiii 
riot  prefcribe  for  it)  (2)  for  beafts  commonable  (that  is)  that  ferve  Coronuirgf"  ** 
for  the  maintenance  of  the  plough,  as  horfes  and  oxen  to  plough  the  17  k  •^^  ibid'i?) 
land,  and  for  kine  and  iheepe  to  compeAer  the  land,  ami  is  ap-  4H.6.  2tjk.e, 
pendent  to  arrdble  Fand  (3).                         *  {i.Rol.Abr.396. 

[e]  The  fecond  is  conamon  appurtenant,  that  is,  for  beafts  not  ^^J;  ^^'  ^**- 
commonable ;  as  fwine,  goats,  and  the  like,   [y]  If  a  man  purchafe  r  -•  «  „ 
part  of  the  land  wherein  common  appendant  is  to  be  had,  the  com-  jg-'jj  „  •^•'5*- 
mon  fliall  be  apportioned,  becaufe  it  is  of  conimon  right;  but  not  F. N.B.  I8I. 
fo  of  a  common  appurtenant,  or  of  any  other  common  of  what  (Dier  70.  h.) 
nature  foever.    But  both  common  appendant  and  appurtenant  (hall  [j]  4. Co. f. 37, 
be  apportioned  by  alienation  of  part  of  the  land  to  which  common  38, 6cc,  Tirriog- 
is  appendant  or  appurtenant ;  and  for  common  appurtenant  one  J^j"!®  ^/?" 
muft  prefcribe  (4).                                            "     ,                  '  i.KoIl.Alw399 

[g"]  The  third  is  common  per  caufe  de  vicinage^  which  differeth  cVo.  Cha.  4S<.' 

from  both  the  ottfer  commons,  for  that  no  man  can  put  his  bealls  Cro.  El.  531.) 

therein,  but  they  muft  efcape  thither  of  themfelves  by  reafon  of  [^fi-Co.  78,79. 

vicinity;  in  which  cafe  one  may  inclofe  againft  the  other,  though  W.Wilde's cafe, 

it  hath  beene  fo  ufed  time  out  of  mind,  for  that  it  is  but  an  excafe  Li»s  ^f '  \     "^ 
for  trefpaffe.                                                                                  >         .  -} 

The  laft  is  common  in  grofle,  which  is  fo  called,  for  that  itapper- 
taineth  t©  no  land,  and  muft  be  by  writing  or  prcfcription.  Of  com- 
mon appendant,  appurtenant,  and  in  grolVe,  fnme  be  certaine,  that 
is,  for  a  certaine  number  of  beafis.;  fume  certaine  by  confequent, 
viz,  for  fuch  as  be  levant  and  couchant  upon  the  land ;  and  fome 

•  be  more  incertaine,  as  common syi/w/w  nomber  in  grofle,  and  yet  the  (i.  Saimd.  345.) 
tenant  of  the  land  muft  common  or  feed  there  alio  (5). 

■  There  be  alfo  [A]  divers  other  commons,  as  of  eftovers,  of  turbary,  r;^]  pjeta,  obi 

of  pifchary,  of  digging  for  coles,  minerals,  and  the  like,     [i]  If  fupra. 

common  appendant  be  claymed  to  a  mannor,  yet  in  rei  veritate  it;  is  [i\  18  E.  3L 

appendant  to  the  demefnes,  and  not  to  the  fervices ;  and  therefore  *'<>'•  43. 

if  a  tenancy  efcheate,  the  lord  fliall  not  encreafe  his  common  by  rea-  IS]  15  R  2, 

fon  of  that,     [k]  If  a  man  daiine  by  prefcription  any  manner  of  ^^^Jj^"*^*^^* 

common  in  another  man's  land,  and  that  the  owner  of  the  land  fliall  /Cro  Jam  s>M 

be  excluded  to  have  pafture,  ellovers,  or  the  like,  this  is  a  prefcrip-  ^riT,    1.  Ro. 

tion  or  cuftome  againft  the  law,  to  exclude  the  owner  of  the  foyle ;  Abr.  396. 

for  it  is  againft  the  nature  of  this  word  common,  and  it  was  implyed  *•  RoI.Ahr.2^7. 

in  the  iirft  grant,  that  the  owner  of  the  foyle  (hould  take  his  realbn-  \'  ^'  f*  q. 

.  I        A.   \  cot.  Zv?!. 

^*^*«    l.Sauiid.  351.) 

(2)  [Sec  Note  177.]  (4)  [See  Note  178.] 

(3)  See  Fulb.  Prcpar.  68.  b,  and  i.  (5)  [See  Noi«  17^^.] 
Saund.  351, 
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[•]  Pafeh.  f€.  able  profit  there,  as  it  hat|i  beene  adjudged*    [^]  [I]  But  a  maa 

£lis.  in  the  jngy  preferibe  or  alledge  a  cuftome  to  have  and  enjoy  j^iiam  v^ram 

Inte?  Whit^&  ftfrwp,  from  fuch  a  day  till  fuch  a  day,  and  hereby  the  owner  of  the 

Shirluidinobin.  ^y^^  ^hail  be  excluded  to  paihire  or  feed  there  (^;  and  fo  be  may 

Oxon.  Vide  preferibe  to  h&vt  feparaUm  pajluramy  and  exclude  the  owner  of  the 

Se^  1.  &  t.  foyle  from  feeding  there*    ifota  dvoerjitatcftt.     [m]  So  a  man  may 

^^«^^"il26  prescribe  to  have/epara^«»  pifchariam  in  fuch  a  water,  and  the  owner 

1.  Rflt"Abf.        ^  ^^*  %^*  ^»^^  "^'  ^^  ^*™  5  *^*  *^  ^*  ^^^°*  *®  ^^^  commtmiam 
405.)  pifcharittj  or  liberam  pifchariam^  the  owner  of  the  foyle  (hall  fi(h 

p]  Vid.  3  E.  3.  there  (7).  And  all  this  halh  beene  refolved.  [♦]  And  there-  [122.  b.l 
«9,  30.  fQfg  it  jg  neceifary  for  every  man  by  learned  advice  to  plead  ^   '*   '    *-* 

46E%%3.       according  to  the  truth  of  his  cafe ;  for paroUfont ptea* 

15  E.  t.    PrefcHpt  51.         [m]  SO  H.  6.  4w    10  H.  7.  S4.    Tempi  E.  1.  Affife  4tS.     (S.  KoK 
Abr.  S58.)         [•]  iDter  Cbinery  &  Fifllcn  in  le  Com.  Btnke  ill  reptcTin,  &  Mich.  29  &  30  £{i&    ^ 
inter  Shirlud  &  While  in  cool  Oxoa.  ct  inter  Foifion  &  Cracbrode  codem  termino  in  EiTes. 
(3.  ftol.  Abr.  267.) 

!«]  19  H.  6. 33.      [n}  A  man  feifed  of  land  whereuntb  common  is  appendant,  and 

is  diifeifed,  the  difleifee  cannot  ufe  the  common,  untUl  he  entreth 

[•]  Vide  Se£t  into  the  land  whereunto  it  is  appendant.  [0]  But  if  a  man  be  dif* 
'  ^Vco  31  f<sif^  of  a  mannor  whereunto  an  advowfon  is  appendant,  he  may 

Pofi.307.349^b.  P^^^nt  unto  the  advowfon,  before  he  enters  into  the  mannor ;  and 

361.  b.)  the  reafon  of  this  diverfitie  is,  becaufe  in  the  cafe  of  the  common  it 

fhould  be  a  prejudice  to  the  tenant  of  the  foile :  for  if  the  diifelfee 
might  do  it,  the  difleifor  alfo  might  put  on  his  cattle,  which  (hould 
be  a  double  charge  to  the  tenant,  but  not  fo  of  the  advowfon, 

SeA.  185. 

TTEM,Jihome  voile  en  court  de     ALSOj  if  a  man  will  acknow- 

record  Joy  conifer  d^eftre  vUletne^   ^^  ledge  hirofelfe  in  a  court  of 

que  ne  fuit  villein  adevant,  tiel  ejl   record  to  be  a  villeine,  who  was  not 

vilUine  en  grojje.  a  villein  before,  fuch  a  one  is  a 

villeine  in  grolTe  (1). 

Br»a.  lib.  1.  /  I  ^HIS  is  intended  in  fome  a£Hon  brought  ag^nft  him  that 
B  >t^'  f  1  78      -*•     made  fuch  confeflion,  [p\  or  where  he  is  brought  into  court  by 

Beu"'.  1!  c. 3.  ^^^^^^  of  law ;  for  if  he  commeth  into  the  court  extrajudicially, 

'  43  £.  3.  4.  b.  and  not  by  any  doe  courfe  of  law,  fuch  confeflion  is  without  warrant 

19  E.  t.  tit.  of  law,  and  bindeth  not  the  partie,  becaufe  the  court  had  no  warrant 

^'*  ^     ^  to  take  it.    But  ifeLprceeipe  be  brought  againil  one,  he  may.confefle 

Tpl  19H  6  3$  hirofelfe  villeine  to  an  eftronger,  and  that  he  holds  the  land  in  vil- 

1^.  Aflf.  6S.*  lenage  of  him,  and  this  is  good  and  Hiall  bind  him.    And  if  in 

37.  Afl*.  17.  that  cafe  the  demandant  r^iply,  that  he  the  day  of  bis  writ  pur- 

11 H.  4. 16.  in  chafed  was  a  freeman  (a),  and  thereupon  ifiuc  is  taken,  and  he  is 

^i^fia  Ahr  ^'7®^  ^  be  free,  yet  he  ftiall  remaine  villeine  to  the  ftranger  in 

73t.)  **      *  refped  of  his  confelTion. 
4l£.<|.  tltVUl.  6. 

.  ^H.  6.  J«.  b.         If  a  writ  of  noHvo  hahtndo  be  brought  againft  one,  and  the  plain- 

tifie,  as  he  ought,  offereth  in  his  count  to  prove  the  villenage  by  the 

couiins 

[122.  b.] 

(6)  [See  Note  180.]  (O  ^e  ante  117.  b.  n.  3, 

(7)  [See  Note  i8l.]  (2)  [Sec  Note  182.] 


Lib.  2.  Of  Villenage.  .         Sed-'isei  I87f 

couikis  and  kindred  of  tbe^  defendant,  and  thereupon  prodttceth  tbe 
uncles  of  the  defendant,  who  upon  examination  confefife  themfelves 
to  be  villeines  to  the  demandant;  this  confeffion,  being  entred  of 
record,  doth  fo  bind,  that,  albeit  if  they  were  fo  free  before,  they 
and  the  heires  of  their  bodies  are  by  this  confeflion  bond  and  viU 
Icines  for  ever,  for  the  uncles  came  in  by  due  courfe  of  law  in  an 
'a^on  depending  in  court. 


Se6l.  186. 

TTE  My  home  que  eft  villein  eft  ajH  A  LSO,  a  man  which  is  villeine  h 

-^  pelle  villeine  (^3),  et  feme  que  eft  -^  called  a  villeine,  and  a  woman. 

villein  eft  appelle  ruefe :  Jiconie  home  which  is  villein  is  called  a  niefe;  as 

que  e/l  ullage  eft  dit  utlage^  etfeme  a  mistn  which  is  outlawed  is  called 

'  que  eft  utlageJft  dit  waive.  outlawed,  and  a  woman  which  is 

.  outlawed  is  called  waived^ 

**1^IEFE,''  or  Naife^  is  in  Latine  naturalise  feu  nativa^  ht-  ^ 

caufe  for  the  moft  part  niefes  are  bond^  by  natlvitie. 

"  Feme  que  eft  utlage  ejl  dit  waive.'*  F.^.U.  igj.  ^ 

Waive^  vmviatay  and  not  utlagata  or  exleXy  for  that  women  are  Begift.  132.  & 

not  f^me  in  leets,  or  tornes,  ^s  men  which  be  of  the  age  of  twelve  ^77.  BriuoD» 

yeares  or  more  be;  and  thertkbre  men  may  be  called  utlagati,  id  ejly  ^'*  J^'i  « 

extra  legem  pq/itif  but  women  are  waiviatct,  id  eft^  dereliHcSy  left  out  ^^q^  ^  ^^  ^^^ 

or  not  regarded,  becaufe  they  were  not  fworne  to  the  law;  wherein  13.  FictA, ilui! 

it  is  to  be  noted,  that  of  ancient  time  a  man  was  not  faid  to  be  cap.  t8. 3  H.  5. 

within  the  law,  that  was  not  fworne  to  the  law,  which  is  intended  ^  Utlawiy 

of  the  oath  of  allegiance  in  the  lee  t  (4).  R2ginrig.l3f . 

And  the   outlawrie    of  a  woman   is   legally  called  vmviaria  (2. 1^1.  ^[,r. 

^mulierit.  804.) 

[123.  a.]  Se6t.  187.     • 

I 

TTEMy  fi  un  villein  prent  frank     A  LSO,  if  a  villeine  taketh  a  free 

feme  a  feme,  et  adifjue  enter  eux,   '^^  woman  to  wife,  and  have  iffue 

fifjiies  ferront  villeines.    Mesfi  niefe   botweene  thern^  the  iflues  (hall  be 

' prent  Jranke  home  a  fa  baron,  lour    villeines.     But  if  a  niefe  taketh  a 

ijfues  ferrafranke,  freeman  to  her  hufband^  their  iiTue 

fhall  be  free. 
*  Et  c^eft  contrarie  a  le  ley  civil;        ♦  This  is  contrarie  to  the  civill 
car  la  e/l  dit,  partus  fe^uitur  ven-    law;  for  there  it  is  faid,  partus  fe-- 
trem*  (1).  quitur  ventrem*. 

«  SURCULUS 

« 

(3)  tt  nief  in  L.  &  M,  &  Roh.  -     4th  ed.  907.  Ellcfmcrc's  argument  in  Cal  • 

(4)  See  ante  68.  b.  n.  i,  2.  to  which  add    vin*s  caJe  "j^S, 
polt.  172.  b.    Spclm.  GlofH  roc.  Fidelitas. 
a.  Inft.j73.^  Britt.jcap.  29.    Cow.   Iiift.     [123.  a.] 

(l)  The  fentence  between  the  ilars  is 


1.  2.  t.  3.  f,  14.  Flct.  1.  2.  c.  C2.  \.  3. 
c.  16.  Mirr.  c.  3,  fe£i.  35.  7.  Co.  6.  B. 
7*  a.    Calvin's  calb  Tyrr.  Biblxoth.   Polit. 


not  ia  L,  and  M.  Koh.  ^r  P. 


.  t.  Cap.  n.        Of  Xtltenage. 


Sed.  188. 


Tortefcne*  cap. 
4f .  OUDir.lib.5. 
cap.  6.  itiiK 
39£.  1.  coram 
rege  Ebonim  in 
lhc(aur. 
[q]  Lib.  Robw 
cap.  77. 
[rj  Furtefcuct 
iibi  fupnu 
[i]  Herewith 
agrreth  BrittODf 
fui.  78.  b. 

[0  Sraa  Hk4. 
iol.  298.  b. 
Idem,  lib.  1. 
cap.  6. 

Af  irror,  cap.  S. 
lea.  28. 

fu]  Br«a  lib.4. 
lu.  27 1. 


[T]GlanTiIL  lib. 
5.  cap.  6. 

FortefcuCy 
cap.  42. 


«<   eZ/  A  CULUS  Mum  nlimtntum ^JUpiie  capU, poma  tamenrdit 
fiuL.**    The  fiens  (a)  takes  all  his  nouriihinent  from  the  ftocke, 
and  y%X  it  prodnceth  his  own  fruit. 

.  [?]  ^^  f**  defervopairc  natusjit  etmatrelibtrdyprofervo  redda^ 
iur  occiftu  im  cd  parte ;  quiajcmper  d  pat  re  non  d  matre  generation^ 
ordo  texitur.  Si  pater  fit  liber  et  mater  anciiia,  pro  libera  reddatur 
occifus,  [r]  Lex  Anglict  nunquam  malrisy  Jed  femper  patfisj  condi-* 
tionem  i$nitari  partumjudicat. 

[s]  The  hofband  and  wife  are  all  one  perfon  in  law,  and  the  niefe 
marrying  a  freeman  is  infrancbifed  during  the  coverture  (^);  and 
tlierefore  by  the  common  law  of  England,  the  iiTue  is  free  (4). 

{t]  Si  muiierjerva  copulatafit  libera,  ^c,  quod  partus  habebit  htt^ 
reditatem^  et  mater  nullam  dotem^  quia  mortuo  virojuo  libera  redit  in 
prijlinumfiatym  fercitvtis,  nifi  hares  ei  dotem  fecerit  de  grot  id  (5). 
And  when  a  bondman  roarieth  a  free  woman,  they  are  all  one  per- 
fon in  law,  and  duce  anim<t  in  came  und,  and  uxorj'ubjeda  ejt  virOj 
etfub  potfftate  viri  (6). 

[w]  ObJ'ercatur  in  com'  Comubia  de  tali  confuetudine,  qua  talis  ejty 
qubdfi  liber  homo  ducat  natixam  aliquam  in  uxor  em  ad  libeivm  tenc^ 
maitum  et  libcrum  thorum,fi  exeu  duct  procreanturJUia,  una  erit  li^ 
beraet'  altera  vUlana,  quia  ibi  partiti  J'urtt  pueri  inter  liberum  patrem 
etdominum  uxor  is  villance. 

[x]  Qui  Tcro  pi'ocrcanfur  rx  nativd  vnius  ct  nativo  alterius,  pro^ 
portionabilitei'  inter  dominosfunt  dividtndi. 

"  Et  ceo  eft  contrarie  af  ley  civil !*  (1)  For  true  it  is,  that  by  that 
law  partus  Jeqnitur  ventremy  as  well  where  a  free  man  takes  a  bond 
iK'oman  to  wife,  as  where  a  bondman  takes  a  Iree  woman  to  wife. 
In  the  firO  cnfe  the  iflue  is  by  the  civill  law  bond,  and  in  the  other 
free  ;  both  whicli  cafes  are  contrarie  to  the  law  of  England,  Rut 
this  is  no  part  of  Littleton  \  and  therefore  we  in  this  maimer  pafs  it 
o\er. 


Sed-  188. 


JTE  JVf,  nul  haft  ard  poll  eft  revile 
lein,  fe  non  que  il  voile  Jhj/  conu- 
fier  ejire  vUleine  en  court  de  re^ 
cord  j  car  il  ejl  en  le}§  qua(i  nullias 
filius,  pxiT  ceo  que  ilne pott  enheriler 
a  nitlluy. 


[a]  Vide  Sea. 
^9.  13  £.  1. 
tit.  Villein  36. 
(Ante  3.  b. 
Poll.  244.  b.) 
[6]  Br«a.  lib.l. 
10.  5.  a.  Fleta, 
Ub.  1.  cap.  3. 
Britton»foL  78. 
£cl  S9  £.  3.  34. 


ALSO,  no  baftard  may  be  a  vll- 
'^  Iciric,  unlefs  he  will  acknow- 
ledge himfelfe  to  be  a  vitleinc  in  a 
court  of  record;  for  he  is  in  law 
quqfi  nulliusjUim^  becaufe  he  can- 
uot  be  beire  to  any. 

*'  ^UL  LITIS  [a]  Jilm.*'  Cui pater  eft populus,  pater  ^ftbi 
nullus  et  omnis. 

Cui  pater  eft  populus,  non  habet  tile  patrem. 

[b]  borne  hold  that  the  badard  of  a  niefe  (hall  be  a  villeine. 
[c]  And  others  hold,  that  if  a  villeine  hath  a  bailard  by  a  woman, 
and  after  marieth  the  woman,  that  this  badard  is  a  villeine.  But 
the  law  is  contrary  in  both  cafes;  for  in  both  cafes,  the  iifue  by  the 

43  £.  3i  4.    CrittoD,  ubi  fopra, 

common 


{ 


2)  [See  Note  183.] 

3)  [See  Note  184.] 
(4)  [See  Note  185O 


(5)  [Sec  Note  186.] 

(6)  [See  Note  187.) 

(7)  [See  Note  188.] 


.fifimmoftikiKis  al»«ftM4iie«l  apftfain^flyr}  9M|A^4f(tN)jii«Wvaft  '  ^ 
Jitltffc^^lMM  faith.    [4T]BidvekAMtldra)ief«r«f»iiJkii'J^^  f^]esEfi&*     • 

sajrM,  for  itke  r^ahnnthBk'^Litiittam  h«i!e4;y«M9ni>b«cau£&  wJ4i4g- 

L*  -^ J*     -J  reafon,  where  the  ftatute  of  32  H.  8.  or  wills,  Ipeaketh  of  i>ier  i;96. 
children,  bafiard  children  are  not  within  that  ftatute,  and  the  baf-  ^?^^:P^^\: 
tard  of  a  woman  is  no  child  withmitl|at,^t)i^,  where  the  mother  jy^^,'^  3^ 
conveya  lands  unto  him. 

[/J.Itwfts  found  by  yer^  lh%t  Ifenrytk^  fgH^e  of  B^rice,A^[fj 7Vi<i.i8  E. 
which  was  the  wife.bf  J&^er^  Radwcll  deceafed,'  \yas  born  per  mde':  '1.  roi.  6i,JH^f. 
dm  dies  poji  ultimum  tempus  Ugitifnum  muUeribus  conjiitutum.     '\\\d  ctirtiin.itge. 
thereupon  it  was  adJBdged,  qiibd  dittos  Henricus  diet  non  ^^^^^•/'^«'»- j^a^j}*^^'^* 
prctdidti  Roberiifecundum  legem  et  confuetudinemAfiglujt  conjlitut'  ( 1 ).  ^5,  Go4b.38t« 
NoW'legiHmiimtempw  in  that  cafe  appoint^  by'^-law  at  the  fiir't5e(!  is '  paki.  9.)' ' , 
nine  moneths,  or 'forty  weeks- (2);  but  (he 'ma/ 'be  d<4i¥ered  before 
that  time,  which  judgement  I  thought  good  to  mention.     And  thi^ 
a^i^sMh  with  that  in  E^rw:  Fade  el  intett^gd  pregnintem,  Ji  4.  Efdrai  4. '41« 
quando  implevent  fwvem  menfeefuas^  adhuc  poferit  matrix  tjm  retU'"^^^  PtncirolU. 
nertpartum  in/metipjU  ?  Et  tfto*,  Ndn  pofejiy  doniine. '  ^^^m^t^ 

■■     ,         Se<a.  189. 

TTEMy  ch^cun  villein  ^ft  able  et  v  A  LSO,  every  villein  is  able  apd 
franhe  dejuer  tmti  ninnnets  d'ac^  ^  free  to  fue  all  mannerof  actions 
tions  envers  chefctin  perfon,  forfpris  '  rtgainft  everie  perfon,  except  a^^ainft 
envers  fon  feigniory  a  fjueuejivil-  his  lord,  to  whom  he  is  viileine, 
leine.  Et  uncore  en  certain  cnnfes  il  And  yet  in  certaine  things  he  may 
poit  aver  aftion  envers  fon  fei^nior.  have  againft  his  lord  an  action.  For 
Car  il  pott  aver  envers  fon  feignlor  he  may  have  againft  his  l^rd  an  ac- 
un  action  d'appedl  de.mortjbnpere,  tion  of  appeale  for  the  death  of  his 
ou  d^anters  de  les  tmncefiers,  que  father,  or  of  his  other  ancefiors^ 
heire  il  eft.  whofe  heire  he  is. 

'\(JHESCUN  villeins  efi  obk  et franke  de  fuer, Mr    [g]  In  blBnia.Kb.4. 

an  adion  brought  by  a  villeifie  vcrfus  ^on  donUnum^  non  ta-  ful.  196. 
hbit  ci  exc^ptioy  .quia  ffi.fervus  alienu^  ex  quQ^  f^irU  ad  -ip/vm  utriLm  Bntton.cBp.49. 
liherfit  anferctts.  [A]  ApA  it  is  to  b^  Qbfprved,'  th;it  he  tfiat  hath  but  m|4  E.4.  ^^  v  • 
a  particular  eftate  in  a  villeine,  as  tenant  for  life  or  for  yeaxes,  Ihall  15  »..  4'^ 
diikble  thie  villeine,  if  he  brings  an  adion  asstilift  him ;  but  the  leffor  to  K.  S,  tlu 
•  Ihall  not '  (m  it  is  faid)  difable  him.     [t]  Examinatio  vUUnagii  non  Vflleia  lO. 
tenet,  ni/ttx  ore verrd<n/nHiJ\iieritpr<munciata.  rflfi^^Kha. 

cftp.  4. 

*^' Appealed  AppiUmn^  eoramedi  of  AikfiFrenck  word  appeUeyi  tliat  (9.  laft.  isi.) 
.fi^ifieth  to  a^cttie  opto  afoMcb^    Air^Cppeaeh,  •  [k]  an  appeal,  is •  [V|Bfit.  cap.tf. 
an.acc«£Mio^i^^aSB{vp^ii'a»otb0r,  vKtila^^ffisfe  4q  attaint* him  of  fo.  38.  Braaoi^ 
(ltiimie;b^>.t^rd«i4^i<iailiM  ftflr^it;        '  '  '  ^     lib.  1.  fa.  6. 

*'  De  mortP    U\  For  a  villeine  (hall  not  have  an  appeAe  ef  rob-  [0  ^^  E.  S.  St. 
^rie  aga^ailhis  lord,  for  that  be  may  lawfully  take  the  goods  of  the  « V  4^^^* 

viUein  ^9  «.  6.  tit 
*  Coroae  XT» 

[123.  b.l 
(8)  [See  Note  189.]  (x)  [See  Note  190.I 

(2}  [See  Note  loO*.] 
Vol.  I.  A  a 


lab.  9.   Cap.  U.      or  Vilknage.         Sed.  190,  i^U 

(»]  fl«t»»li.  1.  irilk»«»Ui'Wni.    [wi\  And  if  in  m  appeife  of  teih  it  be  fovnd 
c^s.  1R*«^«>  fortbefhin^JieisinfranekiMtecver.   Hinc emm ej,  qiihd eo 

tmiiSi,    AidAm%  is  no  diverfltie  hareiD,  whether  he  be  a  viUein 
'  fflgiiiHiiorntpdflei  eltboogh  foitie  have  fiudihe  ccM^tiaiyc^  ,^  ^ 

Seft.  190. 

^  CTJTF,  vnmefe,  que  efiravie     A  LSO,  A  iriefe  thai  ismvfOied 
p€rfij!ngm(}r,  voitaver  un  ajr  "^  by  her  lord,  'may  bare  an  ap* 
p&alc  de  nft  tmcen  /try.  peale  of  rape  againft  him* 


fi|]  Mirror,  ciL   <«  Ditf  ?£,**  [%\,K(fiiu^  ifi  when  a  man  hath  camall  knowle^g^ 
1. fca,  ift.  cS.    *«'  0f  ^  woman  by  force  end  againft  her  will. 

f&  been.)  '  ^JfpeA  de  vufef  By  the  geoer&H  pnnriew  of  the  ftalxlee  [*] 
r^]  W.l.  ca.t5.  that  give  the  appeaie  of  rape«  w  niefe  fliall  have  an  appeakof  lape 
fi^  ^  ^  againft  the  lord,  [o]  And  it  feeme^h.by  the  anciont  aethors  of  tbe 
llH  el^'  \%,  '^^>^^^  ^^'  ^^  hainoas  en  offence  was  feverely  puniflied  by  lofle  of 
1 E.  4b  drnTl.  ^1^  <^^  privy  members;  but  of  old  time  it  was  felony,  which  yon 
(•]f9U.6.ii.  Jnay  reade  at  large  in  the  ^ond  Part  of  the  Inftitntes,  W.  i. 
tir.  Coroo.  17.     ca.  13. 

Sr^**"  **  ^  ^^  ^*'  ^^^^  ^^^  which  onr  author  here  ufeth,  ia  r  j  j^  g.  1 

W  9E,'  4^ ««.  ^®  appropriated  by  kw  tQ  this  cafe,  as  without  this  werd  ^   ^^     ' 

Mmor,  ca.  1.  CfapuitJ  it  cannot  be  expreHed  by  any  p^ripbrafis  or  circnmlocnr 

ML  15.  tion;  for  camaliter  cognovit  eam^  or  the  like,  will  not  ferve* 

Se^.  191. 

A  VX  Y,fi  an  vilki/ifoitfait  ere-  A  L  S  O^  if  a  villeine  be  made  ese^ 

^^*  eutor  a  un  autre,  et  le  feigmor  "^  cuter  to  anotheri  and  the  lord 

del  vUUinjvit  en  dette  a  le  t^tor  of  the  villeine  was  indebted  to  the 

en  un  certeinefumfke  d^argent,  ^  teftator  in  a  certaine  fum  of  money, 

n*e^tnypaie ;  en  ceo  cafe,  kvittetne,  which  is  not  paid;  in  ^is  cafe^  tbe 

come  executor  de  ie  tefiatat4  avera  Tillein^  as  eicecutor  of  tlie  teftator,    ' 

o^ton  de  det  enversfonJiigHior  ;pur  fliall  have  an  aSioD  of  debt  againft 

ceo  que  il  ne  recovera  le  d^  a  Jon  ufe  bie  lord  ;  becaufe  he  (hall  not  re* 

demefne,  mei  qlufele  teflator.  cover  the  d^  to  his  owne  ofe^  Wt 

to  tbe.afe  of  tfa«  tcftaUur. 


a>ocJ1iie48e)  QF  this  mattarfiiflkienl  hath  beonefpoketf  in  thi^ClMipC^ 

fl  £» 4. M.  a.    V  The  villein  ihall  Ifnve  4wi  aAion  ae  ezeeolor  e^unft  hie  loid^ 

and  it  is  no  plea  inr  the  lmltoiay^4hattkeplaiiat£b  htaviUeine; 

for  heihall  not  be  enfraaehifed  by  the  ^tSw-  ef  thtt  a£ttoa-;  liataafi 

he  hath  it  by  a  gift  in  l^w  to  tJ^e  uCi  of  the  Itffti^lory  aftd'^n^tlohil 
ownenfei 


% 
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TTE  M^Jei^ior  ne  poiiprender   j\  X  SO,  the  lord 

queeiexeeutarf/ei  biemlemori;' it  who  Is  executor^  the  goods  of  the 

w'il  face,   k  viUeine'  comi  executor  decseafed;  aod  if  he  dloth,  the  vii- 

avera  aSHon  de  tre/pqffe  de  mefmes  leine  iw  executor  ihall  httve  an  wc- 

le$  biemiffint  prifes  envers  foHjei^  lion  for  the  fame  goods  fo*  taken 

gnhr,  et  ^ecovera  damages  aluje  k  agaioft  his  lord,  and-  (hall  recoy^ 

teftator.    Mes  en  touts  tielx  cafes  il  damages  to  the  afe  of  the  iefiator. 

cowent^quekfei^nioTfi^eft  drfen-'  Bat  ift^allfuch  cafes  it  behoveth,ihaJt 

dant  en  tklx  a&tonSf  face  prote/ia-  the  lord,  which  is  defendant  in  Inch 

^ton,  que  k  ptaintife  efifon  vi^kin ;  a4S:ions,  maketh  proteftation,  that 

ou  atUerment  kvilunneferra  enfran*  the  plaintife  is  bU  villein  ;  or  other- 

cAi/e,  eoment  que  k  matter  foit  trove  wife  the  villeine  (ball   be  infran* 

pur  k  feimior J  et  encounter  k  villein,  chifed,    although    the   matter    b^ 

come ^  ait*  found  for  the  lord,  and  againfi  the 

villein,  as  it  is  faid. 

^    TJ'f^E^  ^  T^  pi'^^'^der  hors  del  pojeffion,  ^J'  Of  this  alfo 
fttfficient  hath  beenfaid  before. 

**  Et  recovera  damages  al  ^fi:del  t^atoj^J*  [q]  Note,  damages  re-  [f]  si  E.  4  4^ 
.  covered  by  the  executor  in  an  action  of  trefj[>dle  iliall  be  ailets ;  and  b-  u  H.6.  Sd.b* 
yet  they  were  never  in  the  teftator.    And  fo  it  is  in  other  like  cafes,  ^  ^*  ^*  ^ 
OS  by  oar  bookes  it  appeajreth.  l  H  4. 6  ^* 

[rj  If  an  executor  hath  a  villeine  for  yeares,  and  the  villein  pur-  r^-i  i),^*^^ 
chafes  lands  in  fee,  the  executor  entreth,  helhall  have  the  whole  fee  Stod.Brookedt 
fimple ;  but  becauie  he  had  the  villein  in  au/er  </roi/,  viz,  as  execu-  Vilieoage  70. 
tor  to  the  ufe  of  the  dead,  it  (hall  be  aifets  in  his  hands.    Note  a 
diveriity  between  the  quantity  of  the  eftate,  and  the  quality  of  it ;  tj^^  1^7^  ^-y 
for  the  law  refpe^eth  not  the  quantity  of  the  eftate;  for  not  pnely 
f^  o^  K  1  M  tenant  in  taile  and  tenant  tor  life  of  a  villeine  fliall  have  r^i  ^^  5E,4.6U 
\}    ^    '-'the  perquifite  of  the  villeine  in  feey»but  [t]  tenant  foryeares  m  tii{,^sr[ 
and  tenant  at  will  alfo  (hall  have  it  in  fee.  (Ante  117.  ••) ' 

But  the  law  refpedeth  the  quality-;  for  in  what  right  he  hath  the     , 
villeine,  in  the  fame  right  he  ftiall  have  the  perquifite ;  as  in  the  cafe 
of  the  executor  abovtudd,  and  in  the  cafe  of  the  bilkop  [u]  that  r,. 1 41  £.  3.  fi. 
hath  the  villeine  in  right  of  his  church,  he  (hall  have  the  perquifite 
in  the  fame  right. 

[jr]  So  if  a  man  hath  a  villeine  in  the  right  of  his  wife,  he  (hall  [:c]  18  £.  S.  ikf.     , 
have  the  perquifite  alfo  in  her  right     But  if  the  purchafe  be  after 
ifliie  had,  then  the  baron  fliall  ^ve  the  perquifite  to  him  and  his 
famres  r  becanfc  b^  the  iffiie  he  is  intituled  to  be  tenant  by  the  curs 
tt6»  in  his  ornnut  ri^fct* 

^  Prot^atim/'  [tf]  Trot^atio^  is  an  exclufion  of  aconclofion  that  Vide  Sc^t  193. 

a  party  to  an  a^on  may  by  pleading  incurre;  or  it  is  a  fofeguard  [y]  PI-  Coiu.  , 

'.   to  iha  p^rqt,  which  keepeth  him  (rpm  being  fjoucluded  by  the  plea  *][^;  *JV^^**^*  1 

he  it*  to  nuLke,  if  ihe  iffue  be  found  for  him.    But  in  this  cafe  with-  ^"^ '  •*^*' 
#iit  a  proteftationi  albeit  the  iflue  be^fovpd  for  the  lord,  thf  villeine 
fliatt  be  tnfranchifedi  ap  It  appeareih  htreaiter  in  this  Se^oiu 

Aaa 


.it.  Cap.  II.     .       Of . Villthage.  Se^. 

Sed.  1.93. 

TTEMj  fi  vilhinefuifi  un  aQion  A  LSO,  if  a  vllleinc  fueth  an  ac- 

•^  de  trefflafiy  ou  un  mOer  aSkn,  -^^  lion  of  tf efpafle,  -^r  4iiy  '^dfer 

-envenfonfe^ior  en  un  cowitt/;  'et  .#m£Uo9>  ugaii^ft  bU  lord  in  0|ie  cpcm- 

JeJhigHior  dit,  que  il  mtjmra  r^ftm-^  \y%  mA  th€  loid  fiiiih^  thai,  be  (ball 

duSf  mir  ceo  que  il efi  Jin  villein  re*  n^t-b&aiifw^red^  becaofe.be  is  bjs 

gamant  afonmanorenautm'couniy  vilieioe  regardant  to  bis  ipaanoar 

'<!);  et  le  plaintife  dii,  que.  il  e/l  in  another  county;  and  the  plain- 

jfrankey  et  defmnke^ftete^  etnemy  tife  faith,  that  he  isfiree,  andof  a 

^iUein ;  ceojerra  trie  en  k  eomtylim  fcee  etk-aie,  and  not  a  .villain ;  thjs 

le.piaintifeavmt  conceive fon.atiion,  ■  ihall.be  tryed  in  the  connty  whejoe 

tt  nemy  en  ie  amiktyiauk  manor  efi :  the  plaintife  hatli  eoncei? eq  bis  aic- 

et  ceo  ejl  in  favorem  liberiatis.     Et  tion^  and  not  in  tbe.connty  where 

pur  eel  caufe  un  e^tute  fuitfait  an.  the  mannor  i» :  and  this  is  in  favour 

9  II.  2.  cap.  2.  U  tenor  de  mtelenfuift  of  liberty.     Ai|^  for  this  caafe  a 

en  tiel forme.    Item,  pur  la  ,ou  plu-  ftatnle  >vfis  jnade  anno  g  R*  2.  ca.  ^. 

fors  villeintj    et    niefeSf  .fibien  cfes  the  tenor  whereof  follo.wetb^n  ifafs 

graundes  J'eigniors   come  des  outers  forme.    Alfo»  for  that  where  many 

genies, fibien  ejjfirituals  coine  tempo-'  villeins  and  niefs,  afwell  of  ^reat 

raUy  s'enfuent  dein9  xiti^y  villesy  et  lordda&  of  other  men,  afvre)l  oi  fpi- 

lieux  enfranehife,  come  en  la  citie  de  rituall  as  temporal!,  flye  ^nd  go  into 

Londres,  et  autersfemblables,  etfeig-  cities,  townes^ and  places  frauchifed, 

nont  divers fuit8  envers  lour  feigniors,  as  into  the  city  of  Londonf  aodother 

acapifede  eur  f aire  franks  per  le  re-  like  places,  and  feine  diverg  fnitJ 

fpom  de  lour  feigniors:  accorde  eft  et  againft  their    lords,    becaufe   they 

affintuSf  qtieiesjeigniors  ne  outers  ne  would  make  thcmfelves  free  by  the 

foyent  myforbarres  de  lour  viileincs  anfwer  of  their  lords :  it  is  accorded 

'per  caujeae  lour  refpons  en  ley.  Per  and  aflented,  that  lords  nor  others 

force  de  quel  e/latutc,  fi  afcun  villein  fball  not  be  foi  ebarred  of  their  vil- 

voylloitjuer  afcun  maner  de  adioji  a  Icins  by  reafon  of  their  anfwer  in 

foA  life  demefne  en  afcun  county yOu  law.     By  force  of  which  (latuLe,  if 

il  ejifort  a  trier  envers  fonfeigniory  any  villejne  will  fue  any  manner  of 

le  feignior  poyt  ejlyer  de  pleadery  que  a6lion  to  his  own  ufe  in  any  coun^ 

ie  plaintife  eftfonvilleine,  on  defaire  tie,  where  it  is  hard  to  try  againtl 

pr^te/iation  que  il  eftfon  villeiney  et  his  lord,  the  lord  may  chufe  whether 

rf?  pteder  fan  outer  matter  en  barre.  he  will  plead^  that  the  plaintife'is 

Et  fi  ils  font  a  iffucy  et  fiffuefoit  his  vrlleine,   or  make  proleftation 

trove  pur  /efeigrnoTy  domjtte  levil-  that  he  is  faisvillcine,  and  plead  his 

lein  eji  villein,  come  il  fnit  devant  other  matter  in  bar.    And  if  .they 

per  force  de  mefme  Fefiatutc,     Mes  be  at  ifluc,  and  the  iflue,  be  foupd 

Ji  le  iffiie  foit  trove  pur  le  villeiney  for  the  lord,,  Uien   the  viUeirie  is  a 

donque  le  vUleine  eftfranke  ipur  ceo  villeine^  as  he  was  before  by  force 

que  le  feignior  nepnjt  al  commence^  of  the  fame  ftatute,    BuJ  if  the  >f- 

ment  piirfonpieey  que  le  villeiuefuit  fue  be  found  for  the  vi  Heine,  then 

lo,ivi/ki7ie,m€S ceopri/iperjfrote/la-  the  viUeine  is  free;   becauie'that 

toriyS^c.  the  lord  tooke  not  at  the  beginokig 

for  \\^  plee,   that  the  vilieiiie  was  his  TiUeitie,  but  tooke  tttis  b^'*pfo- 

tellation,  8Cc. 

.  XO  ^tCiinX.  ai&fl  M*.Aiid  Roh. 
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't  ^  ROjfhi  tritf^in  letauntie; ifif-'^    Be  'tryed,  thai  is,  as  it  is   BHi.  f«l,  7q;    ^ 
*  ^' mteiMl^,  1^  tb^'^enMat)f  twelve  men, .  tkat  is  cabled  in  lawf  i95.b.  isi^.a. 

' '  t[tf}  I»<tbi6«ttfil*t%e  kw  doth  fevoorithe^  Villein  in  the  iflbe ;  for  fa]  7  £.  50. 
lAfMrHi^fe  b^fitil^'Yuteof  lav/  in  like  cafes^  he  ought  to  anfwer  to  the  sc>  £.^.  T5. .  , 
i^4nfil«et«fr»;  Vife'."to  tlle'rega/daacy;  but  in  favour  of  liberty  be  ^  *^-  *  ^- 
may  replj^, « thbfheis  free  and  o«  fttee  eiiate,  and  confequently  this  ^  g- 1'  ^^' 
iflbe  concerning  the  perfon  fh^  be  tryed  where  the  writ  is  brought.  44  e.  3.  ;^6,* 
[4]  The  hke  law  it. is,  ififl'ue   be  joy ned  upon  the  ideocy  of  the  47  e!  5.  2(5.      " 
plarnttfe  ar'tleftu'd^nt,  itfihaU' be  try  W- where  the  writ-is  bnjught,  2«  H.  6Ji^  ' 
tfkauie  it  coricefneth  the  perfon,  •    *  2^  11^  ^  }^  '. 

.*     .  '       ,  '      /    .  Vide lSe£t' 534.  .      [5]  I^Mar.  Dler  lid:      (Poft.  1^5.  •  •7.C»>li) 

.  ^  Infwobrtm'  liberttitis!^    It  is  ccmmlionly  faid^  that  three  things, 
befit^miirecl  inla/M^V'li^  liberty,  and  duwef . 

1  fc]  Iftifm  ^'Cntdeiwjudicmukr'efiy  qui  libtrtah  «wi|/«m#i  j/ki* .  {f.  "N.  B.  rr.t) 

0tictjm-a  ifV^/tiMmfuUibertaii  dant.favorem.  £r}  Forfefcuo/  * 

.  -  TfjfuII  'is  to'finde  out  by-  dee  examination  the*  triitfa  of  the  1  point  in  ^^P*  ^-  '        ^ 

^^*     'J  may  be  given.    And  aathe:();ue(tion.betwQene  the  paities 
is  twofold,  fo  is  the  triall thereof:  for  eitl^er  it  is  quc^iojum,  (and  VideSeft,  «34. 
tliat  fhijl  ft.e  trif  d  by  the' judges  either' upon  a  demurrer,  fj^ecial  ver- 
did  or  exception,  for  cuilibet  tiifud  arte  penta  ejt  creti^h^lum  ;  et' 
qitod  qiiifiue'n6yit  in  hocfe  exerceat ;  and  it' is  commonly  and  truly 
(aid,  ad  quijiionem  juris  non   rcfpondait  juratures J  or  it  is  qucrfiio 
fiiRl  (1).'    Ah^d'the  triall  of'  the  fa6l  is  in  divers  forts,  whereof  a 
li^ht  touch  %  eive'n  before,  Seft.  102.    Of  thefe  a  triall  by  xii.  men  Vide  Sea.  loa. 
(fiere'int'ended  by  Li7f/e/or/^  rs  the  mof!  freqtient  and  common.  And 
ftme  few  ritles  of  law  are  necefl'ary  hci*e  to  be  remembered  (for  the 
letter  underfl'andingof  the  bookes  of  law  hereafter)  where  atid  from 
Ur^at  place,  vis!-/^e  gito'vicincto,  outof  whJitneighoourbood  the  jury  vide  Seft  934, 
Aall'come,'&  hfecelTarie  poynt  to  beknowne;  for  if  there  be  a  mif-  luofe  ot  this 


is,  that  every  tryall  (hall  be  out  of  that  towne,  parifh,  or  hamlet,  or  ,[r/]  3  E.  3.  73.' 
jflace  known  but  of  the  tdwne,  &c.  within  the  record,  within  which  *o  H.  6. 30. 
tThe  matter  of  faft  iflbable  is'  alledged,  which  is  moft  certaine  and  ^  S*  f-  "^* 
neerefl  thereunto,  the  inhabitants  whereof  may  have  the  better  and  g  h  6.34 
niorb  certaind  knowledge  of  the*  faciei).     As  if  the  faft  be  alledged  7  h.  6.  ^27. 
in  qfgQdam  plated  vocaf  King-Jtreet  in  civitate  Wijttn.  in  com'  ^%dd,  \7  E,  3.  5$. 
ih  this  cale  the  vifne  cannot  come  out  of  the  platea ;  hecaufe  it  is,  ^^  ^'  2-  -?. 
rieithiir  to^Ti,  parifh,  hamlet,  nor  place  out  of  the  nelghbourhoocf  ^I  u'  \  \       *• 
•    \1rh9reof  a,  juiy  may  come  hy  law.  J^xxi  in  this  cafe  it  fliall  not  come'  (j^  p^ji]  ^'^r. 
oyX<X  VTefimtrilier^  but  oiit  of  the  parifli  of  St,  Margaret,  hecaufe  6*id.  dro.  Jam.' 

C|o-    k  1  that  is  the  mofl  certaine.    But  therein  alfo  it  is  to  be  tM).  Si?6.  5i3^  ■ 
*^^*  *^'J  noted,  that  if  it  hud  been  alledged  in  King-ftrtet  in  the*  ff:  **^**-J^? 
parifti  of  St.  Margaret  in  the  county  of  Middiefex,  t;hen  ibould  it  ji  ci»f ^'3  b.    ' 
5ave  come  out  of  King-ftreet,  for  then  fliould  King-Jtreet  have  bec^ne  i  .Co. '14.)  ' 
elteemed  in  law  a  towne  [e\  ;  for  whenfoever  a  place  is  alledged  ;7.  Co.  1.  i^id. 
generally  in  pleading  (without  fome  addition  to  declare  the  contrary,  ^'  ^8-  If'lj-  89. 

Ab».  609.    t.  RoU.  Rep.  969.    Cr<K  Siix.  816.)    fe]  4  £.  &  30.    8  3.  3;  68.    39  H.  ^.  1&. 
9t9ekM  FZta4ioi  ^U 

())  See  poft.  Ijs.  Vi  228.  K       (2}  [S«e  Kote  191.] 
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EH>.A   Cap.ll.         OfVfllcnage.  Scft.  ISS* 

rn4E.44t.  Mibthitcafeitis)  it  flyiBbeliih«iftir>t0Mi.   (/]AadalMt 

r&4.  iow  f^tkia  g«Mnaiy  4Ufid«d  it  a  pkcit  m«nme,ltfMliiuiy  (m  w^te 

2u  t  %%  by  €acperieiicc) inclwte divers  towMt;  yet,  if  «  matter  beeUedged  » 

»  H  6  ^  jNtrocM,  it  fliaU  be  intended  in  lev,  that  it  «eiiteiiieth  no  ncm 

t.  Co.  169.  tMmee  than  ooe,  nnlelTe  the  |iarty  dotb  (hew  the  coatiar^.    \g\  But 

I>igiiM'  c«fe.  whenafMuilhisalkidgedwithinacityttberawithoatqoelhimllievilM 

11.  Co.  fs.  iii^ii  ^^^Q^  out  of  the  pariCb,  for  liiat  is  more  certaine  then  the  d^b 

(Hobl  190.    t.  RolK  Abr. 616.)        [f ]  1  £.  9.  8.    7H.6.  ». 

m  t9K  4.  dt       [i]  If  a  tre^MUfTe  be  alledged  in  D.  and  aa/  tidtilUit  pleaded^ 

ViTat.i;  S7.  the  jury  fhall  come  out  dt  corpore  ^omitatAi;  but  if  it  be  ane<%ed  hi 

iih't  ^tx*  b.  £•  and  D.  and  aa/  tieltUkde  D.  is  pleaded,  the  jury  (hall  come  oat 

9  £.  *4w  V  •.  ^  vicmttode  S.  for  that  is  the  more  eertaine.    So  if  a  matter  ha 

3  £.4.  f6.  .  alledMd  within  amannor,  the  jorv  (batt  come  de  xiemito  mtmcrUi 

39  U.  6.  TMfp.  but  if  the  manner  be  alledged  wilnin'a  towoe,  it  fliall  come  out  of 

9&  4£.3.3a  iii^  to«ne»beaui(e  that  is  mofi^ertaine^  for  the  mannor  may  extend 

<^^^^*  K^  into -divers  townes.    And  iifl  thefe  points  were  refolved  by  all  the 

t  rl..  iiM  judaea^f  Em^md  npon  cdnfierence  betweene  them  in  the  cafe  of 

Ci^r.  Vr.  3okl^%wM  dquiie  indited  for  the  death  of  IViUi^m  Pmrker.  [•] . 
Cra.  Jac.  30«,  30&  308.)        [•]  d.Co.  14.    Arandcrt  oUt. 

[t]45  £.  f .  5.  •.  [i]  In  a  reall  aAion,  where  the  demandant  demands  land  in  one. 
46  E.  3.  6.  ^ .  county^  as  heire  to  his  father,  and  alledges  his  birth  in  another 
tit,  iSh^^  county,  if  it  be  denyed  that  he  is  heire,  it  (hall  not  be  tiyed  where  the 
11  H.  4.  56.  bb  ^^^^  was  alledged,  but  where  the  land  lyeth,  for  there  the  law  pre* 
5r.  fumes  it  (ball  l^  beft  knowne  who  is  heire.    But  if  the  defendant 

17  E.  3. 36.  b.  make  himfelfe  heire  to  a  woman,  for  that  is  the  furer  and  more  cer* 
^  AT  io  ^'^  ^^^^*  ^^  ^^  mother  is  eertaine,  when  perhaps  the  father  is 
35!  A0.  7  i^icertaine,  and  therefore  there  it  (hall  be  tryed  where  the  birth  is 

(Cro.  Jmc.  239.)  alledged,  becaufe  they  have  more  eertaine  conolance  then  where 
ik]  Mjph.  31  6t  the  land  lyeth.    And  fo  it  is  where  generally  badardy  is  alledgedt 

3t  Klia.  Hot.        thm  trvnil  OmlW  Im»  in  IDta  rAi<»  muiniiM  niuiandit.      firl  fru.  nuin  fJaAil 


.  ._  B  try  all  (hall  be  in  like  cafe  ffnUath  mutandis,    [k]  If  a  man  j>lead 

36S  m  tbe         ^^  ]^  j^^r^  Uiltn  patents,  and  the  other  party  plead  non  conceJH^  it 


inter  K4ao£i-  ^^'  ^^^  ^  UytA  where  the  letters  patents  beare  date,  for  they 

f  ranktioe.  Bd»  i^annot  be  denyed,  but  where  the  land  lyeth. 

'^^t  3  jf  ar.  '  Every  tvyalf  mud  come  out  of  the  neighbourhood  of  a  ca(Qe,  maa» 

^E  ^^^ni#r  ^i^i^o^^f » towi},  or  hamlet^  or  place  known  out  of  a  caile,  mannor* 

3.VS.    ir£l&.  ^^^®  or  hamlet,,  as  fome  forrefts  and  the  like,  as  before  and  by  the 

I>Mr34f.       :  authorities  tiiereupon. quoted  appeareth. 

(1.  BofL  AbK  £yeiy  plea  concerning  the  perfon  of  the  plaiutift,  &c.  (hall  ba 

•^^  Jt^^^^  tiy^d^whejce  the  writ  is  bought,  as  itappeareUi  before. 

f39  ^^Lu!^  Wfien  the  matter  alledged  extendeth  into  a  place  at  the  common 

47.  c)          {  I'^^v  ^  &.  P^^  within  a  fraoehife,  it  (hall  be  tryed  at  the  coomioa 

r^  i  a  £.  4. 94.Maw. .  ... 

9  H.  tf.  46. 4r.  .  '  [/]  In  an  adion.  againft  two,  the  one.pleads  to  the  writ,  tbe  oliier 

«  A*/'/*  ^  ^*  aftion, jthe pl^  to  thewjrit  (ball, be  firft  tryed ;  for,  if  tb^t  be 

30  £.  3.  t6*i7«  ^i>d»  ^  the  ^  hole  wot  (ball  abate,  and  make  an  end  of  the  hufir 

f7  >!  8.  30.  ,  \m\  Jn  a  plea.perfonaU  8gainft,  divers  defendants,  the  one  der 
11  H.  ^aa.  fendapt  pleads,  in  baire.to  parcell,  or  which  extendeth  only  to  hia| 
b  9  H*  46^*'  that  plearfeth  It,  aiid  the  other  pleads  a  plea  which  coeth  to  (he 
26 £.3!  whole,  the  pliQ»jthi»tgoetb  to  the  whole,  (that  is)  to, both  defen* 

r  £.  4  Sf.  '  d..nts,  (hdll  be  fird  trye^ ;  and  of  this  opinion  was  LUikton  in  ouf 
39  ^  3.  K,  IT.,  bookfsy  f<ir  the  \f^M  oT  that  goeth  to  the  whole ;  and  tbejiOier 
isiS  76^  ^***  deiendant  iholl  have  advantage  thereof,  for  in  a  perfooall  a£lion  the 
Hub.  >4.  66.     ^'ift^harge  of  ooe  is  the  difchar^e  of  botli.    As  for  example,  ilf  one 

lH>yl44.    f.&olLAbr.  103.  .4.  '   '  cl 


i;v  QfVillenagK  Se€^19^ 

drfen^iteiis  itt' tnfpi^  pka4«  a  releafe  to  bimfelfe  (whioh  in 
ktw  extttKb  to  both)  and  tiw  other  pleads  not  guilqr  (which  eictendt 
batto  himfelfe) ;  <ir  if  one  plead  a  plea  which  excuCes  himielf  ooely^ 
and  the  other  pleads  another. plea  which  goeth  to  the  whole»  the 
pl^a.  wKieh  goeth  to  the  whole,  fhall  be  firlt  tiyed;  for,  if  that  be  ■ 
ioiwd,  it  msiketh  an  eod  of  all,  and  the  other  defbodant  ihall  take    . 
advantage,  hereof,  becaufe  the  dil'charge  of  one  is  th^  difcbarge  .of 
both,    but  in  a  plea  real!  it  is  otherwile ;  for  every  tenant  may  \o(e 
"bis  part  of  the  lands,     [n]  As  if  a  prctcipe  be  brought  as  heire  to  W  ^  ^'^*  *<^- 
bis 'father  againfl  two,'anLd  on&pteaa  a  plea  which  ext^ndeth  bat  to  ^  *•  ^'  ^^  i^« 
Kn&lHfe,  and  the  other  pleads  a  plea  Which  extendi  to  both,  as  . 
badardy  in  the  detnandanc,  and  it  is  foend  for  him,  yet  ^e  other 
ifliie  flialt  be  tryed,  for  he  Khali  not  take  advantage  ef  the  plea  of 
the'  other,  becaufe  one  joyiitenant  may  lofe  his  part  by  his  mifplea.  ( 

[o]  But  where  an  iffue  is  joyned  for  part,  and  a  demurrer  for  the  W  10.  Co.  54. 
jrelidue,  the  court  may  dir^^l  the  tryall  of  the  iflbe,  or  judge  th«  •»*  tfce  ftwikcs 
demnner  inrft  at  their  pleafufe.  "  tatreotad. 

[yi  If  B^  venire  fac,  be  awards  to  the  coroners  where  it  ought  to  Ol^Tich.  f  i  U 
be  to  ihefherife,  or  the  vifae  eommeth  out  of  a  wrong  place,  yet  if  *^  '•^'■jP**'  . 
r  1 26   a  V^  **•  ?>cr.a^fl/b»»  paHiumy  and  fo  entred  of  record,  it  ftiall  ^..^^^^ 
L        '    *^  iland;  for  omnk  coi^en/us  toUit  errQrem,    (1)  And  thus  39  p,,5,  ^\  * 
much  of  tb^fe  excellent  points  of  learning :  and  if  vou  defire  to  44  Ei  3,  6. 
know  the  iirftit^on  and  right  ufe  of  this  tnall  by  twelve  men,  and  ^1 H*  ^  i^« 
of  the  anti4i)ftitie  thereof,  and  moroof  this  matter,  read  the  334.  ^  ^^Oor* 
$e<%oo  here«^r,  which  is  worthy  of  your  obfarvatioiu  (d!co?\3fi!  h, 

Hoh.d.    1.  Sid.  193*    l».  Roll  635,    1.  SU.  399,)  (d«  (10.40.  K    Cro^  Elis.  6i4(  '  L  SkL  l|6».) 
Vid.  Sea  234.  x 

**  EJatnte,*'  or  ftatute.    Thi^  comtneth  of  ^e  ItoHne  wordjldft^   . 
ttnhy  which  is  taken  for  an  ad  of  parliamient  made  by  the  king,  the 
lords  and  commons,  and  is  divided  into  two  brancces/generalT  ani  Vid.t8£.a. 
fpecialU    This  ilattite  here  meutioned  is  a  geoeraU  ftatute,  and  is  ca.18. 
dari^ely  and  obfcurely  penned*  P.  N.R.7f,4,- 

/;  Et  jiiU  font  a  ijuer    [a]  Iflue,  fxtVat,  a  fin^e,  ctrtwne,  and  ftl^ifif*^ 
m'ateriall  point  ifluing  out  of  m  allegatitms  or  pleas  of  tba  plaiotife  ^  j/  4^$^ 
and  defendant,  confifling  regularly  upon  an  affirmative  and  n^atilve  36  H.  |i  101 
fobe  tried  by  twe^ve.men)    And  it  is  twofold^  a  fpeeUOI  iifiia,  ai  AS.4b  «6- 
here  ia  the  cafe  of  Uttleton ;  or  generally  as  in  trefpaOe^  not  guilty,  'm!?'i»  ^W 
in  affife;  «uf  torinul  diffeyin,  SfC*    And  as  an  iflbe  natnrall  eommeth  ffljlj!** 
of  two  feveraf  perfons,  fo  an  iflbe  legal  iflueth  out  of  two  ftmat  i.^^f%  r 
.    allegations  of  adyers  parties.  .„  9lQk1I0. 

And  to  make  bur  bookes  more  eafie  to  ba  aoderflood  eoftceraing  Cro.  Cb«>  MA* 
this  point,  it  is  good  to  fel  downe  fome  necelTary  ndespiampngmdiiy  Xi^^  ^^ 
other)  coneeraing  joyntn^  of  Iflue^   An  ifihe  being  taaen  gienerally  j^.^/3^' 
referreth  to  the  count,  and  not  to  the  wnt    A«  in  an  accoont  the  DcK^.pfac.  i89V 
^    writ  chargeth  him  generally  to  be  his  reeetrer^  Jhe  count  cbargeth  Cm.  Jan.  580^ 
bim  fpecially  to  be  his  meiver  by  dsc  bands  ot-r.:  the  deCmdant  ^\^^-  °*^ 
pleadeth,  that  he  was  never  bis  reoeiver  in  manner  and  fenne,  &c«  f^^g.^^ 
this  fliall  referre  to  thecoimt^4o  as  be  cannq^  be  $]f«rffA  bgtJi^  (CrorKL 
tbe  receipt  by  tbi  hands  61  f.  '  fr  I  jo  1. 3. 

[r]  A  fpeciall  ifllie  m\sfl  be  taken  in  oneleertataviateriall  point,  \f^^. 
which  may  be  heft  wndsrftood,  and  beil  tryed,  s«  x.  4  tt, 

^  "'      ''       .    ^:S.a;.  ^tt,4iUr    3C£.9.I8» 


u: 


(t)  [See  Kote  192.] 
Aa4 


AX^ 


lifer  2.  dp.  U.      Of  VWMWige.'  Sea.-  isUl 

[<]2i  IL  6.d.  b.  [t]  All  iRiie  fhall-i^dl^  be*t&k>i(  a^  a  riettitHe'j^nsgfiito^'  iiAiMi 
16 1. 4.  5.  imtAi^tH  anotH^  iltfrrc^tMriban^,  bat  o{v<m  tlat  wl^irh  i^  fii^e  aUd 
75  ^31^3^'  finiiilf:  As  ne  (Knajmjfi^  hJkH  imply  a  gift  by  parol ;  thercibrc 
lirae  17.  thi'i^nt  mn^htTt^  dona  p&smodo  eifi^rmii. 

13  E  3.  ib.  «7.       2£  E.  3.  49.      30  K.  3»  8.       t»  R  is.  3«.    *  «  E.  1'  13.'     18  B.  f.  Hfii^3f5- 

5  H.  7.  8.      31.  Aff.  f5.'    .  It  £.  4. 4  8.     t  H.  4  S3i     38  H.  4S.  «&      40  B.  3.  5.    3  £.  3.  «4- 

[t]  13.  £t.  Py.        f/]  An.iflfae  jpyaed  upon  an  abfque  hoc^  ifC.  ought  to  have  an 

453.  <2 11^19.-  a%mativc  after  it.    Two  affirmatives  IhaH  not  make  an  ilTue,  un- 

Ji^3/  ielie  if  be  left  the  ifTue  fliould  nc^  be  tried. 

6  H.  7. 5.  W  ^ome,  ifiiieft  be  good  upon  matter  affirmative  and  negative^ 

11  H.  4.  79.  albeil  tbe^i^flinnative  and  negative  be  not  ia  precife  words.    As  in 

[u]  t  U.  7.  4k  ciebt  for  rent  upon  a  leafe  foryeares,  the  defendant  pleades,  that  the 

t^^'^l^^  plaiotife  had  nothing  at  the  time  of  the  leafe  made ;  the  plaintife 

6  £.  41  6«  b.  r^pl^f  ^  ^&t  b^  was  feifed  in  fee,  &c,  this  is  a  good  iflue. 

S6  if.  a.  Dye' 4*  m  C(«p«fUm.  f8  H.  8.  Dyov  31.  ldH.6.^.9.  I5£.4w3f.  3fH.  6.83u 
7U.6.i7-43rfAil4b    9  £.  4.  36.    PI.  Com.' I7ie.  a.    3d  H.^.  15.    (aCo.24.) 

[«)  2^'H.  8.-3.  '    W  Wlvere  the  itToeis  joyned  of  the  pait  of  the  deAMdmt,  the 
18.Ki.T)y.3aB. '   entry  w,  et  dt  hoe  pcmitjtjkper  patrum ;  but  if  it  be  of  the  p«rt  •£ 
•oA^^i^lii      ^^  plaiAtife,  the  cfttryisv  rt  hoc  petit  m06d  mqvirahLr  per  pairiam. 
SacGuiSi)       M  There  be  fome  negative  pleas  Aat  be  iflbeS' cj- tii«i»felves, 
[x]n  H.  6  5T'  ''^he^eunto  the  demandant,  or  plaintife,  cannot  repiy,  no  mere  thai^' 
fl9.33H:6.21;/(o  a  geli^raU  tffuer,  Urhich  is,  cf  pr0tdiHu$  A^  JiniUiten    AS'ifliii& 
5  ^**^'^-  3  V\' .  I^end^cdo  Vooeh,  and  «be  demandamt  oobnter^ead  l&at  tliie  ^ouehee  • 
17  K^  1  .S- '    '^^  ^"^"^  ^^  ^^®  awnceftor*  bad  any  thing;, ^«.  wh«r<tof  he  might  maiie 
77/7tr'      *-  ^    sM^oiitiiienty'  ho<ihalI^oncludey  et  hoc  pitk  qubd  inquitatw  p^  fo^ 
S8'e.3.  16, 17.  triain,  et  prcedichts  teneiuJimiUtir,     So  in  a  fine  pleaded  by  the^- 
f4  E.  3.  5n.        nant,  &c.  the  demandant  may  fay,  qubd  partes Jinis  nihil  habuerunt^ 
40  £.  3.  19.        ^^  fi^  p^.fii  gj^^fi  ijtfji^ratuy  per  paii^iam,  et  prad*  'ttnens  ftmUker, 

AnVf  fo:rfr  a  wnt  of  dbwer'the  tenant  pleads  un([ues  fei/le  que  dawer^ 

'•  '  '.'  '  •  he'lhiiH'  cohfelndc,  et  de  hoc  ponit  ft  fuper  patriam,  et  praed*  p^ens 

Jimilifter;  arti  fo'  in  manjf  other  cafes;  and  of  this  opinion  vras 

ty]  tl'S  i  .    Littleton  in  our  bookes.    [^]  A  man  leaves  his  wife  (infeinr  vvith  s 

^^'  ^\ '  .  .    ,  \  child,  iflue  fliall  not  be  taken  that  (he  wa»  not  enfeint  by  her  hu'lband 

•  \    ,  ^    '      pd'?fie-3ay  ofJiie^Adth,  ihtfilhtio  n6n  potejh  probnri ;  but  the  iflue 

.:   inkft  b^  wbWrer  fheSvas  eWieiht  the  day  of  "his  death  (n). 

miO*4l  ''^  '^   T25^*A>x<>'ttfMtiorf'avan^lh  hot  the  parlie  that  taketh  it,  if  the 

orV*^/-'^-'^™^  f^  fbftttd^ljiaitiff 'him ;  and  thefcfore  if  the  ifToe  be  fbnnd  for 

3^.  iifi%*'-    «X^^.^^^^^^^     he 'J«' inrf^lmcfirfcd  for  ever.'    And  yet  in  fom'c  fpccial 

30' E.  3. 14P  «^VaAi,  ilbVIf  ibieiffuc  B«^Tnund  a|:ainft  ffife  that  makeih  the  protefta- 

9  H.  <rS9N^  tirth^^yfet  Re'-(hd!ltake*i>enefitof  his  prttteftation.    [*]  As  if  a  man 

Vi<l^S©^49i^  -^ntreth  into  lyar^an^ie,  and  takpth  by  proteftation  the  value  of  the 

^^eta^.  '^dSa,  albflfihe't^l/^r^e'^iid  agklnft  hiih,  ^et  the  protdlatf6n  (haU 


Po^WHd«95i)  /«f'^  Wm  foirtt*?>fti!ue. 
[♦Ia8«.*i4.       •      "'      "-  '" 


fTlEpti  h  JnifnorAepoefmdi^^    A  LSOV Hietord  m^,j  nptmajmt 
-^   A^wVy  A>/  yijZ^^^  big  vijWine;  for  if  he  meyine 

hevia^ntnlleiiiy  il  P-rra  deceo  iiuiiff;,.  his  villeine^^h.Q:(]ki|ll  ^  Ujat  be  in- 
a  k  ^'/4»iro,ff;  $t  ytil  Jmi  d%  ced  'ditted  at  tbe  kipg'$  fuit^  and  if  he  &t. 

•"*•  attaint  f  of 


(2)  [Se#  Mole  193.J 


Lib. «..  Of  VMhttitt^.  t    ;Sea  itj*. 

oAmmH  UJmufBr  eti^w^grikhf^m  ^  cH^  irt^i&in«e4/i«?  fhaU Tor  that 

^  Jitleeir&nfomeakrayi  Mesifjimble;  ifl*teftgrietous?firtife'tiBdrapfome  to 

que  vilteine  n'aoera  ptnper  h  le^  im  tfte^  kifeg'.    But  it  fterneth,  that  the* 

appeale  ds  mayhem  enven  fonfei^-  Tilleine  ihall  not  have  by  the  lanT 

fniar ;  .ear  en  appeaie  de  fmyXe^e  any  appeale  of  mayhem  againft  his 

ome  reeovera  Jorfque  damages -j  £t  lord;^  for  in  appeale  of  .may  hem  a  . 

Ji  Je  xfiUeme  en  ceo  ca^recofoera  da*  idmi  ffaail  recover  but  his  dxiuiages  ; 

mages  eMersfonJeigmor,  ei  eiU0W»t  «itd.  if  the  vifldne  imthat  cafe.  xe« 

exeeutimi\  &  feigmor  pwf'ptender  coter  dmAtnifti^  againft  his  lord, 

ceo  que  le  tHUnne  atoit  en  executiM  andkftthfliere9Fe2reeiH!fbn ;  th<l  lord 

de  le  vilitifiej  ei  tffiht  le  recovetie  •  nray  take  thAt 'the  xilfe^ne'  hat^  uk 

voide,  i^c.  execution  from  the  yilleiDey.  and  fo 

the  recovery  i?  vbid^  j&c'. 

•  C9aiaiefth>  mayhem,  m(themimn,  (id  rfk)  fim^ri   miMMio,  «**^*  <iil"ivil. 
r  1 26   hi- ^^ ^nembifum tj^ fOr^ eo¥pom  habenade^kiii^i^,9^aHoHim  Briiail^ L 
1^  1 2q;  D^J '  ^  torfore,    Me/ylkmmm.  ^rb  did  poierii^  vM'  akfais  in  foi.  ^^4^  14^ 
aliqud parte  fui  corporis  ejfeBus  Jit  inutilis  adp^^mmdum.^'  •  Aad  the  Brit  cap.  sSu. 
law  hath  fo  appropriated  this  word  mayhem^  which  otit  author  here  ^^*  49>49..  _- 
ufethy  to  this  offeoQe,  as  maf/ltemavit  cannot  be  eTcpreifed  by  ajof  ^^  *'*^'  ^*  ^^ 
other  word,'  asmutitavit,  triincUvit^  or' detruncavit^  or  the  like,  '       -  /poft.  gtfc 

1.  Sid.  215.)     ^firfor;  cap.  t.  fe6t.  9.     Vido^Sea.  1.    (*.  C^  S^  b,),' 

*'  ttjhra  indite,'^  or  railief  e/irfzVf,'  andfo  is  th6'6Ttgfnal ;  l&r  it  • 
coThmeth  of  the  French  x^oi^l' cnditer,  andiignifierli^?ii''law'aA  accu«  '  ^ 
fatioq  found  by  an  enqueft  of  1 2  or  more  upon  tlieil*  oath ;  ^d  the  .'  ] 

ac'cufation  is  called  inat&amMufn.    And  as  thfe'appleale  is[  evferthe  .     »  ■ 

fuit'of  the  partie,  to  the  irfditefrtent  i^  alwaies  the  fuite  of'the  ^liic,'  j    *"  .^  ,.  . 
aild  as'U  were  h'is  declardtion.  '  ['^]'Some  deriVie'it-from  the  Gi^keke  Ib'J  Lamb.  Joft;. 
word  A^crxw/it  to  accufe'.  *  '  '  *  "  *  '      of  Peace, 

"M  Ifaiera,  S^c,  appeale  de  rkayhcmr    Becaiife  in  that  appeale  [clVidelH,4 

he  fliall  r^lSver  but  daAiages,  which  the  lord  after  execution  might  '6.  b. 

take  againe,  and  fo  the  judgement  be  inutile  and  illufory,  SLtidfapicns  (4.  Co.  43.) 

in'cipit  ^  Jine,     And  the  law  never  giveth  an  adion,  where  the  end . 

of  it  cain  bring  no  profit  or  benefit  to- the  plaintife.     But  here  it  is 

to'  be  obferved,  that,  albeit  the  party  grieved  can  have  no  adion  for  ' 

the  mayhem,  yet  at  the  king's  fuite  he  (hall  be  puniflied  therefore, 

for  the  reafon  hereafter  expr^ffed  in  this  Sedlion.     [d]  And  in  [if)  Fieu,  lib.  1. 

ancien.t  time  there  were  appeales  de  pXagis  et  de  imprijbnamento ;  cap.  40. 

but  they  are  out  of  ufe,  aiid  turned  to  aftidns'  of  trefpafle.  BrHt  cap.  «5. 

•     ■••••*  erect.  149* 

"  Fimeyjlnii.^  Here  fine  fignlfiefh  a  pecuniari'e  punifliment  for  an         •    P*   •  • 
offence,  b)r'a  contempt  committed  againil  the  king,  and  regularly  to 

it  impnfoYinient  appertaineth.     And  it  is  caHed^^w,  becaufe  it  is  r^-x  itegift. 

ad  eifidW  tliat  ofience.     [e]  And  in  this  cafe  a  man  is  faidy<zcf/'«  Ja(jt«;.  25. 

Jinem  de  tranfgreffione^  SfC,  cum  rege,  to  make  an  end  or  fine  with  the  8*  Co.  59.   . 

king  for  foch  a  tra^fgrefiion* ,  It  is  alfo  taken  ;l6r  a  iumme  given  ^  p^^^itf*^** 

by  the  tenant  to  the  lord'  for  concord,- and  an  end  to  be  made,  [fl  f/'TVi^Sca^ 

It  is  alfo  takdn'for  the  higtrefE  and  bed  afiu ranee  of  lands,  6cc,  74. 174.  441. 

^  HeVe  it  is  good  to  fee,  what  a  fine  difiereth  from  an  amerciament,  (li.  Co.  42.) 

[g]  Amerciament  in  Latine  is  called  mifericordkt,  for  that  it  ought  to  liH  ^  Co.  59. 

be  afTelfed  mercifully.  And  this  ought  to  be  moderated  by  afieerement  p  *n ''b'7?^** 

of  his  equals,  or  elfe  a  wht  de  moderatd  mifericordii  doth  lie.    And  ^{^  jX/a^  \y^^ 

11  thereof  m)  ' 


lib.  S.  Oip.  IK      Of  VUlehage;  ^  Sed:  194^ 

(i}GhiifU.lib.  theraof  GiamfUk  firith  ttiit.    [4f  J^  M#aii  aii/M(»ntti  itoM 

~^^  OMfrcuHU^  ^9  ncaHqiud  iefin  JumorcbiU  amtcnanento  omitM,   ' 

i'iecUb.lc43.&<)0.  IcUb.  1.  c»pw43.    Bna  liU  &  lU.  116. 

[i1  f  t  £.  3.  [0  The  eaufe  of  an  amerciament  in  plea  reel],  perfqnall,  or  roLxt 

l.'lc  1. 14  £.d.  (where  the  king  is  to  have  no  tine)  is,  for  thai  Uie  tenant  or  defen-t 

^n^*?!a^^*  dant  ought  to  render  tha demand  (as  he  is  commanded  by  the  king's 

M  a^';  ^^^)  the  firft  daj ;  which,  if  be  do»  be  (hall  not  be  amerced.  .So  »s 

'     '      •  for  the  dolay  t^t  the  tepaat  or  defendant  doth  ife»  he  (ball  be 

[k]  PI.  Com.  amerced*    tk]  And  albeit  the  amerciament  cannot  be  inipofed,  nor 

40l.Cole*«oa&.  the  king  fully  intitled  thereunto,  untill  judgement  be  given*  becaufe 

&!co^^v  y  the  judgement  the  wrong  is  dircerned ;  yet  a  ftardoo  before  judge*   ^ 

ben'sciUlb.  **^  ment,  after  judgem^ent  given,  ihall  difcharge  the  party,  becauCe  the 


originall  cauie,  viz.  the  delay,  &c.  is  pardoned*    [/]  What  then  if 
a  precipe  be  brought  a^inlt  an  infant,  add,  hanging  the 
Itvpra.    commeth  of  fiiU  ag*  i  He  ihall  be  amerced  for  the  dday 


[Q  Vwo^hm^'   9,prweipe  be  brought  a^inlt  an  infant,  add,  hanging  the  plea»  he 
cafc  vbifvpra.    commeth  of  fiiU  ag*  i  He  ihall  be  amerced  for  the  dday  r«  o»    o  1 
Beechtr*ftcsfe    after  his  full  ag^  bo  Ukewife  if  the  demandant  or  plaintife  U^7-     J 
n'aoir'lte       henonfuit,  or  judgement  given  againft  him>  bee  ihall  be  Ukewife 
31.)  ^     amerced  pro/a^  c^omor^, 

(5  Co.  49.  s.    Cro.ClM.4ia    8.Ce.4f.b.) 

[•]  F.N.B.  51.  [m]  And  for  the  payment  of  this  amerciament  the  demandant  or 
Bn&Tb^AifoL  P^****^***  ^^'  ^"^^  ^^^  pledges ;  and  thofe  demandants  or  plaincifes 
t^^Lir^KXTb,  ^^ ^^^  ^^  °^  P^^gesy  (as  the  king,  the  queene,  an  in&nt,  &c.) 
la  £.  S.  s.  Br.'  fhall  not  be  amerced.  And  therefore  when  fuch  are  deaumdaot  or 
tit.  Anierc.  5S.  pUintife«  the  writ  (hall  not  fay,  St  rev,  S^c.  fecerit  te  /ccurun^  <U  ^ 
49.  AC  45.  &e.  clamor e  J\iQ  prof cquendo. 

[«]  Beccher*!        Iff]  If  a  writ  doe  abate  by  the  a£l  of  the  demandant  or  plaiotifOf 

core.8.Co.60.b,    or  for  matter  of  forme,  the  demandant  or  plaintife  fhall  be  amerced ; 

•li^  ^"^  '^  '^  abate  by  the  a^  of  God,  as  by  the  death  of  one,  where 

''  there  is  two  or  the  like,  there  ihe}!  be  no  amerciament    And  to 

an  amerciament  imprifonment  beloogeth  not,  as  it  doth  to  a  fiiie 

or  ranfome.    If  you  deiire  to  read  more  of  fines  and  amerciameirtSt 

vide  S.  Co,  38,  39,  &c,  '  Gr^e*%  rafe;  And  11,  Co.  43,  44.    Cod' 

/raff's  cafe.(i). 

[f]  Fleta,  Ub.  1.       [ol  It  is  io  be  knowne  that  wUe^  trt^a,  is  an  old  Saxon  word,  and 

eftp.47.8tat.de  figpifieth  an  amerciament;  Bsjledwite^  an  amerciament  for  fleeing 

eipofiit.  ver-       ^^  j^^jg  ^  fugitive ;  and  fo  is  ^flemtfoAtt^  bhdwitc  an  amerciament 

for  drawing  of  blood,  ferdwite  concerning  warfare ;  and  fo  kiker- 
XBttej  tkddwiit^  vmrdwitty  and  the  like.    Sometimes  it  figni^etb  for- 
feiture, fometimes  freedom,  or  acqulttalU 
(p3  Lemb.  ex.        [p]  And  bote  is  alfo  an  ancient  ^<uofi  word,  and  foinetimes  figni** 
plication  of        £eth  amerciament,  or  compenfation,  as  tkefibote^  moMboie  i  or  frte« 
Sioon  words,      ^^^^  £^^  ^^^  (^^^^  j^^  brigbote^  c^kkoie,  burghbote, 

19.*^    *'**^  WVro  or  tcere  [q]  fometimes  fignifietb  amerciament  or  compenfa* 

J'q]  Lamb,  nbi  tion,  bot  properly  /fera  JngUd  idem  ejt  in  Saxonis  UnguA^  vtlprt"  * 

upra,aadFleta,  tium  v%t(t  hondnis  appretuUum ;  which  and  the  like  words  you  ihall 

lib.  I.  cap.  4r.  often  reade  in  ancient  charters, 

[r]  Dier,  6  Elis.      *^  Ranfome ^  [r]  RedemptiOf  is  here  taken  for '  a  grand  fomme  of 
*3t.  money  for  redeeming  of  a  great  delinquent  from  foma  heynput 


ciimei 


(0  [See  Note  194.J 


lib.  9.  OfViBettage.  Sed,  194^ 

#riiiie»  wbo  is  to  be  eaptivate  in  priibn  ontiU  he  p^eQi  it*    Some 
lK>ld  it  to  amount  to  his  whole  eilate,  and  olhen  hoU  that  ranfooitt  ^ 
is  a  treble  fine*    [s]  But  in  legall  uuderikandlng  a  fine  and  ranfome  ^^If^  ^  ^ 
are  all  one;  for,  upon  the  ftaUite  of  Merlebridgey  cap.  3.  upon  thefe  SelSL^BtcsT 
words,  J^flta  id€0  ptmuUnr  dominju  per  redemptionem,  [/]  the  tenant  Merlebr.oan.aL 
/ball  not  have  (where  the  law  diftraineth  within  his  fee  where  no-  (s.  Inft.  los* 
thing  is  behind)  an  adion  of  trefpafs  quare  vi  ct  armu  againft  his  Plowd.  66.  b. 
lord  5  for  therein  the  lord  Aiould  be  punilhed  by  redemption,  that  is,  *"•  ?•  ^'-^?;  ^ 
by  fine,  and  in  that  adionthe  fine  is  yery  fmall.    And  this  is  mani-  p^^^  ^si!  b.> 
fed  by  many  authorities  in  all  fucceffion  of  ages ;  and  this  appeareth  [t]  5  H.  7,  iql 
by  our  author  in  this  place ;  for  he  faith,  Ilferra  pur  ceo  twi  griev^  48  £.  d.  5#  6.  . 
cwjine  ei  ranfome;  where  fine  and  ranfome  muft  of  neceflitie,  in  ti«  ^'*^ 
his  opinion,  be  taken  for  all  one ;  for  if  the  fine  and  ranfome  were  ^H  4  <^^* 
divers,  then  (hould  the  party  that  mayhemed  the  villeine,  pay  two  11  h.  4. 7i^ 
fummes,  one  for  a  fine,  and  another  fi>ra  ranfome,  which  never  was  1 H.  6.  6L 
done.  And  aptly  a  redemption  and  a  fine  is  taken  to  be  all  one ;  for^  ^  H.  7. 14. 
by  the  payment  of  the  fine,  he  redeemeth  himfelf  from  imprifooment,  ^q^^I  ^f* 
that  attendeth  the  fine,  and  then  there  is  an  end  of  the  buTmeife*       tOK^x 
SI  £•  4.  ^.    Mick.  17  k  18  IXa.  Bevel's  cafe,  4.  Co.  11.  &c  9.  Co.  76.  Comb't  c«re» 

It  fignifieth  properly  a  fumme  of  money  paid  for  the  redemption 
of  a  captive,  and  is  compounded  of  re  and  cmo,  that  is,  to  redeeme 


or  buy  Bgm.    And  it  is  to  be  knowne,  that  fit]  by  the  ancient  law  M  40.  AC  9. 
of  Efiglandf  if  the  defendant  in  an  appeale  of  mayhem  had  been  ^^^^^J  r^A^ ' 
found  guilty,  the  judgement  againft  the  defendant  had  beene,  that  g^^i*'  ^^  ^^ ' 


he  fliould  lofe  the  like, member  thai  the  plaintife  lofi  by  his  means ;  foi.  48.  Brad. 
90  if  the  plaintife  had  loft  an  hand,  the  defendant  alfo  ftiould  lofe  lib.  3.  fol.  144» 
one,  etjic  de  aeteris;  in  refped  whereof  the  writ  faid,  [xp]  felanid  ^*^-  W«to»tiK 
makemavii^  for  that  the  defendant  ftiould  lofe  a  memben  rwl^&rala.  ali 

fopra.    Brit  cap.  5.  fol.  77.  b.    (4.  Co.  4a  •  PoO.  S88.  a.) 

Alwaies  at  the  common  law,  when  the  defendant  (hould  lofe  life 
of  member,  the  writ  faid  felonk^^  ^c.  And  now  albeit  the  law  be 
changed  (for  at  this  day  the  plaintife  ftiall,  as  our  author  faith,  re- 
cover but  dammages)  yet  the  writ  of  appeale  faith  ^iWfeionici, 

I^ote,  tb«  life  and  members  of  every  fubjed  are  under  the  fa£9-* 
jgBisd  and  protedion  of  the  king;  for,  as  Bra&on  \x\  faith.  Vita  et  [r]  Brad.  Iib.1. 
niembrafiuU  m  pai^aie  regis.    And  therewith  agreeth  a  notable  iol>6.  Pafeh. 
recofd»  P^ck.  19  £.  i.  coram  rege^  Rot.  36.  NorthU    Vita  et  mem*  ^  ^  iL^a?" 
brafiint  in  manu  regis^  to  the  end  that  they  may  ferve  the  king  anol  iJof(SL' 
their  countrie,  when  occafion  (hall  be  oflered    Nay,  the  lord  of  the 
villeine,  for  the  caufe  aforefaid,  cannot  mayheme  the  villeine,  but 
the  king  (hal  punifh  him  for  mayheming  of  his  fubjed  (for  that 
hereby  he  hath  difabled  him  to  do  the  king  fervice)  by  finc^  ranfome, 
and  impriibnment,  untill  the  fine  and  ranfome  be  paid*  So  as  there 
is  a  manifeft  diverfitv  betweene  a  ranfome  and  an  amerciament ; 
for  ranfome  is  ever  when  the  law  infiideth  a  corporal  puniftiment  by 
imprifonment(and  fo  is  alfo  a  fine);  but  otherwife  it  is  of  an  amer* 
ciament,  as  hath  hin  faid   And  [y]  ancients  have  faid,  that  ran*  {y}  Ifmott  «ap. 
Jbme  n'ej^forfqwe  redemption  depame  corporel  per  fine  des  deniers,  £  Cede.  i,U$, 
This  offence  of  mayhem  is  under  all  frionies  deferving  xleath,  and 
above  all  other  inferior  ofiences ;  fo  as  it  apay  be  truly  (aid  of  it  that 
it  .1%.  Inter  crimina  major  a  minimum,  et  intet  nnnara  maximum  (2). 
And  in  my  circuit  'mmino  1  Jacobi  regit,  in  the  county  of  Leicefier^ 

one 

(i)  [See  Note  195.) 


lik'Sw    Cap.  11.        Of¥UIensfee:  Se<a.  1^5; 

oiie  J^rigti,  a  yonng  (Irong  and  luftie  rogii<^^  i6  mato  bim^  ttoy'i.  1 
Wfc  impotent,  thereby  to  have  tb«  more  codotir  to  begg«  *•   "' '•  P"i 
or  to  be  relieved  without  putting  himfelfe  to  any  labour,  canfed  his 
compahidh  to  llrike  ofT'his  left  hand;  and  boUi  of  theiti  were  in* 
dited,  fiiM  and  ranfomed*  therefore,  and  that  by  the  opinion  of  th€^ 
reft  of  the  jaftices  for  the  caufe  aforefaid; 

"  Vcfyde^  4^.*     Here  by  (Ac)  is  ifftpJ3red  a  maxime  in  law, 
Qpbd  inutUis  labor  define  fntflu  non  eft  efiHhts  '<"^'«'«     ^^^^  againe, 
Nok  li(^j  quod  di/pendio  tictl.  And,  Sapifm  incipU  ^foie ;  and,  l^x' 
Xt\  Vide  Seft.    '•^^  ptacipit  iwutilia,    ^[i]  Therefore  the  Faw  forbiddetb  fuch  te- 
273  uii  57Bk      coveriesj  whofe  ends  are  vaine,  chargeable,  and  unprofitable. 

.fiteft.  195. 

TTSMf  fi  «»  vHteinJbit  demand^'  A  L80,  if  a  villeinfe  be  deitiaifdant' 

•^  afU  m  aSion  real,  ou plaintife  en  ***•  in  an  a<3ioti  real,  or  plain tiffe in- 

aSion  perfonal  enters  fan  f€i^nior,fi  an  a6lioii  peribnall  againft  his  lord, 

UJe^^nior  voile  pledef-  en  difabiUiie  if  the  lord  will  pkad  in  dif«1>ililieof 

defon  per/on,  il  ne  poit  fairepleine  bis  perfon,  he  laay  n6t  make  pltiiae 

dmnce\'  mes  it  defenaera  forfque  (i)  defence;  bat  he  (hall  defendliirt* 

torietjorce^eidemandefajiaigmentf  the  #rong  and  tbe-foroe>  and  dei*' 

s'l/  ferra  refpondus,  et  monjtra  Jon  ntand  the  judgement,  if  he  (hall  fcte* 

matter  maintcnant,  cotnmpit  il  eft  anfwered, and  ffrewhis  matter  by  and* 

fan  vilkin,  et  demandera  judgment  hy,  how  he  is  viHeine,  and  dem&hcT 

s*ilferra  re/pondue,  judgement  if  he  (hall  be  anfwer^d-. 

•'  T^EMAUNDAKT,"  Peien$,  is  hee  which  is  aAor  in  a  real! 
action,  becaufe  he^  demandeth  lands,,  ^c,  and  plaiptife^ 
gncerem,  in  anions  perfonals  and  niixt,  quia  qucritur  de  injuria^  4-0., 
Tenant^  tencns^  in  reall  adions;  and  defendant^  dcfaidensy  in  acliona 
perfonall  and  mixt 

"  Defence  (a)  comraeth  of  the  word  dcfendb^  fo  called  of  the 
manner  of  the  pleading,  vix.  prtzdi^,  A.  B,  dcfcndit  vim  tt  ijyv' 
riatnt  6fC.  , 

For  example,  in  a  perfonall  adion  brought  by  4'  B.  againft  C.  P, 
the  defence  is,  Et  pricdiHm  CD.  deJhidU  xim  tt  injuriam  quando^ 
4c.  et  damnOf  et  quicquid  quod  ip/e  defendere  dcbet^  4<^. 

In  this  defence  there  be  three  parts*  to  be  confjdered.    Firfl,  when. 

he  defeodeth  the  wrong  and  the  force,  this  hath  a  double  effed,  viz. 

to  make  himfelfe  partie  to  the  niatter ;  and  this  is  the  reafoa,  that  the 

defendant  in  this  and  the  like  adions  can  plead  no  plea  at  alT,  before 

he  makes  himfelfe  partie  by  this  part  of  tlie  defence ;  as  it  uppeareth 

[a]  40  E.  3. 96.  here  by  Littleton^  that  [a]  if  the  defendant  will  plead  in  difabilitie  of 

14  H.  6.  13.       tije  perfon  of  the  plaintifte,  he  muft  firll  make  himfelfe  partie  by  this 

i^R^ii^idf       ^^^  P^'^  ^^  the  defence.     Neither  can  he  plead  to  the  jurifdidion 

[6]  29  E  .s?  )3«  ^f  ^^^  court,  without  this  part  of  the  defence  (3).    Secondly  [^J, 

8  H.  6.  3.         by  the  defence  of  the  damages,  he  afHrmeth  that  the  plaiouHe  is  able 

tQ 

(1)  It  flioulcl  hefiiU,  (3)  Held  contra  by  three  judges  againft 

(x)  [Sec  Note  196.]         Holt  chief  juitice.    Carth.  220. 


^U>  fye^  and  <^upon  jnii  caufe)   to  recover  damages.    (4)  .Tbii^]^, 

.,fuul,by  the  Ufl  part,  viz. .  and  all  t^at  whicU  he  ought  to  defbiray 

.  whei)  fi^nd  where  he  ought,  he  affinneththe  jurifdi^Hon  of  the  court. 

'Etjic  deJimUibtis,     And  of  liich  neceffitie  it  is  for  the  tenant  ift 

defendant  to  make  a  lawfull  defence,  as  [c]  albeit  he  appeareth  and   [c]  36  H.  6. 

pleads  a  fufficient  barre  without  making  defence,  yet  judgment  (hall  Judgement  50. 

be  given  againft  him. 

[d\  If  villenage  be  pleaded  by  the  lord*  in  an  adion  reall,  mixt'or  [d^  18E.4.  & 
perfonal,  and  it  is  found  that  he  is  no  villaine,  the  bringing  of  a  &  7. 
.  >vri.t  pf  error  is  no.e^frajtichifement ;  becaufe:  thereby  he  is'  to  defeate 
the  fori^er  judgeiiiitent ;  and  if,- in  the  mean  time,  the  plaintiffeor 
demandant  bring  an  action  againft  the  lord,  he  need  make  no  pro- 
tedation,  fo  long  as  the  record  remaines  i^  force,  for  at  that  time  he 
is  free,  but  the  lord  fhall  be  reilored  to  all  Jby  a  writ  of  error. 


Se<a.  196. 
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.,     mmers  de  homes yfo^t,  A  LSO,  there  are  fixe  manner  of 

(5)  quetuCfS'thfupnt  aBionJiidge-'  "^  men,  who,  if  they'fue,  judge* 

mmtpoit  eftre  ctemafid,  ^ilsjhrront  ment  may  be  demanded,  if  they 

refpondWfi^c.     Un  eft^  lou  villeine  fliallbeanfwered,&c.  One  is,  where 

JiaJtaGtion  enversfon  Jeigfdor,  come  a  villeine  fueth  an  adion  againft'bia 

en  1e  cas  avantdit.  lord,  as  in  the  cafe  aforefaid; 

[128.  a.]  "77^  €/^  ^  villeine  fuift  aakm,  ^cJ'     Littleton  here   WBmaiiUS. 

rehearfeth  fix  kinds  of  dilabilities  of  the  perfon,  ^:^^' 
dUabling  hifla  to  fue  any  adtion  reall,  perfonall,  or  mixt.  fo"  125'  '^"^*^' 

Mirror,  cap.  2.  fea.ia.     13  H.  4.  Sure^  It.  AGjirdiaa  fliail  d^Ue. 

*^  S'ili  ferront  refpondus!*    Thiftis  the  legall  conclufion  of:  the  (Pofl.J52.U) 
.  plea,*  when  the  plea  is  in  difabilitie  of  the  perfon.     And  of  the  verbe 
,  r^pondere  came  r^poftfalis,  often  ufed  in  the  ancient  authors  of  the 
law.     [/]  Refponjalis  was  he,  that  was  appointed  by.  the  tenant  or.  [/]  Bra^.  Kb. 
jdelendant,  in  cafe  of  extremity  and  nereflitxe,  to  alleage  the  caufe  of  ^  foI.Si!^.  b.  & 
the  parties  abfence,  anjl  to  certtfie  the  court  upon  what  tryallhe  will  }^-  5.  ipl.  349. 
put  himfelie,  vi«.  the  qombate  or  the  country.    So  as  luifi  p6werwa8  GUntil.  titT  n! 
more  than  the  cfibinor,  which  cafleth  an  eflbigne  only  to  excufe  the  cap.  1.    '  ' 
abfence  of  the  'party,  as  an  eilr^nger,  which  cadeth  a  pr^te^ion,  Brit.  ca.  126. 
doth.     For  by  the  common  law,  the  plaintife  or  defendant,  de-  Vid.W.  1.  c.  43. 
mandant  or  tenant,  could  not  appeare  by  attomie  without  the  king's  Re^jft^S^*'  ^ 
fpecial  warrant  by  writ  or  letters  patents,  but  ought  to  follow  his  (rS.B.ise.  e.) 
fuite  in  his'owne  proper  perfon  (by  reafon  Whereof  there  were  but  r^]  jviijr.,e»:5. 
'few  fuits.)    [g]  Abujion  eft  a  reteiner  atiornyfans  breve  de  la  chan-  leeL  t*    * 
eerie*   -And  therefore  B^aShn  faith  truly,  [H]  Attornatus  hctc  omnia- [h]  Bnobn ttbi 
/acere  poteft  (that  is,  plead  all  manner  6f  pleas).    l^Jl  igitur  magna  **"?*»• 
differentia  inter  attd^nattim  ef  refponfalem.    So  as  the  'llatntcs  that  (5.  Co.  89.  " 
give  the  making  of  attorneyes,  have  wome  out  refponfales.     Now  7.  .Cv.  74.) 
mhat  niaiiper'6t"nien  atd>rney8> ought  td' be,  or  rather  what  they  [i]  Mirror.^t. 
••ugfat  not  to  be,  lieare. what  jintiquity  hath  faid  i  i  [t]  Attom^fespoitnt  ^*  ^^-  ^^f 

'  tjire 

(4)  Adjudged  ace.  on  Demurrer,  Cuth.    '    (c)  In  L.  snd'M.  Roii,  P.  and^Red.  the 
zzg.  leading  is  contn  quiuxs 


\ 


^•,*  Cap.  11-     .    Of . 'ViWewdge.  Seft,  193. 

^bloody'tliitdtflioaldnotlM  laivfidlfwr.fliif  aia]i,hiitttiejai«rifemiely, 
O^aving  lawfii^l  wanant  therefons)  .jk>  pul  to  defttbfwy.iiifai«ipt« 
lawedy  thoagb  it  were  lor  ieloum ;  and'ifba.did^'heibpfiklwideiigioe 
ifuch  piiBiQiiiieiits  andpainaa  of  deaih  aa  if  Jba  liad  killed  any  other 
'inaa;  ami  fo  from  theocefbrth  the  law  oon tinned  untiiL  this  day. 
(•]  Brtd©D.Ub.   CNoia^  wo^efreod  and  vmlferfod  is  all   one.)     [*]  Aad  after  >ia 
5.  foL  4tl«         £ni^ii'a  ^Hie,  and  fomewhat  before,  prooeffe  of  outlawry  was  or- 
^^'«^'^*       daiaed  to  lie  in  all  a^onsthat  were  qnare  ti  et  armif,  .which 
S5H  6^         xJBro^oa  calleth  delida-,  for  there  thekiog  ihaU  have  a  iine  (t). 
40  £.3.^1.  BntfiDce,  fay  diveis  ftatqtcs,  pnocenfe  of  outlawry  doth  lie  in  ac- 

count, debt,  detinue,  annuity,  covenant,  a^ion  fur  It  ftatatt  dt 
.5  Rich.  2.  aStim  Jur  U  wfcy  and  in  divers  other  common  or  civil! 
aftions.    But  now  let  usheare  what  Liitleton  will  fay-  unto  us. 

Se£k.  19S.  t 

T E  $•  ^^  un  aKeUy  qtic  efi  nee  hbrs  nPHE  third  is  ao  alien^  which  is 

de  la  ligeance  nojire  jeigniar  It  bom  but  of  the  ligeance  (2)  of 

ray,fi  tid  alien  voile  fuer  un  aSHon  our  fovemigne  lord  the*  king,  if  fuch 

reailou  perfotiall,  le  tenant  ou  de-^  alien  will  fue  an  aAion  reail  of  per- 

fendant  poit  dire,  que  il  fuit  me  en  Tonal,  the  tenant  or  defendant  may 

tidpaUf  que  ejl  hors  de  la  ligeimceie  fay,  that  he  was  borne^  in'  fitch  a 

TOgy  etdemander judgement fiiljerrd  country,  which  is  out  of  the  king's 

rejpondue.  alleeeance,  and  aike  Judgement  if 

lie  mall  be  anfwered, 

.* 

fal Br«d. Iib.5.  ^*    ALIEN^'*   {a\  Alienigena^  is  derived  from  the  La^iine  w<)rd 

•»n  415.  427.  alienus,  and  according  to  the  etymologic  of  the  word,  [jQfs 

c5.'fca  ific"  ^*  fignifi«th  one  borne  in  a  ftrange  country,  undeV  the  obe-  *- '  -^y* 

€a.  5.  excest.  a'  dience  of  a  llrange  prince  or  country,  (and  therefore  BraHon  faith, 

provors,  that  this  exception,  propter  defectum  «a/io/iM,.  ftiould  rather  be 

flct  11  6*c.47.  propter  dcfcHumfuhjetlionis.)  or   as   Litthton  faith,  (which  is  the 

1&E^S  ^        furcft)  out  of  the  liegeance  of  the  king.     Note,  here  Litthton  fahh 

677.    ti  E.  3.  *  ^^^  ^''*  ^^'  realme,  but  hors  de  ligeance ;  for  he  may  be  borne  put 

de  Natis  ultra      of  the  realme  of  England,  yet  within  the  liegeanc^.     And  he  that  is 

,maTe.    31 E.  3.  borne  within  the  kind's  liegeance  is  called  fometime  a  denizen,  qmfi 

.C^finage  i^-       ■  'dcins  n6e,  borne  within,  and  thereupon  in  Inline  called  indigena^  the 

^  E  ^  7  king's  hegemaii ;  for  likens  is  ever  tc^kcn  for  a  naturall  bonie  fubje^ 

11  H.  4.  i6.    14  ll.'i.  19,  20/    3  H.  G.  ^5.    .22  H.  6.  38.    SUnf.  PI.  Cor.  l^..a,    7.  Cocl.- 
Calvm'i  ci^    a.  Com.  268.  per  Saaders.    Vid.  Sc^t  1. 430, 440,  441. 

But  many  times  in  ads  of  parliament,  denizen  is  taken  for  an  alien' 
-botney^ihat  bintenahifed/or  denit^at^  by  letters  patent,  ^  j^  ^^^ 
Q]^  E.  4.  ^3.  whereby  the  king  doth  grant  unto  him,  [b]qubdille  in  orTMit- 
Pi..Co0.a3O*bb  ^ug  tra!Setur^  repuieturi  kahtdtttp^teneaiur^  et  githemetui*^  tanqw^M 
•  Ugtm^nofter,  infra  diSkum,  regnum  nq^rmn  Angiue  oriu^diuf  et  mm 

.  ^cliter^nec  alio  mado.    Bat  the'  iMj^tiuiy  «riako4t>par.tiealaiP  deniaa* 
Te]  Rot  Pkirl.      turn  :  [c]  as  be  Hiay  grant  to  an  theD)  ^  qiMin  -quib^^kd^  tmrHsJkia 
J^  Jt  1.  SK«f     Anglix  audiatur  ut  Angbu^  etqtM  non  repkUatnr  per  ttfeMi  excep- 
iaftiabtiae.      tionem^  qubdfit  akemgena  et  matus  m  pantihu  trea^arm^^  to  ^enaJble 
'      /   '  him  ta  fue  onely.    The  feverail  ien4es  ^f  ^  which  iiv«t«l  11^ 

gathered  ex  iintecedentilnt$^  adjunSiiSt -^t  emi^hqnehtikiSx  ainf  tliey 
r that  take  him  in  tiiat  fea(e,  dai^  ilie*  vopd/ixmi '^kiiM^^ 
UiOf  becaufe  his  freedome  is  giveu  unto  him  by  the  lung. 

There 
(0  [SeeNtfe  197.]  (a)  [See  Note  198J 


Lib.  S, 


Of  Villenage. 


Se<5t.  I9f. 


There  Is  another  lund,  and  that  is  an  alien  naturalized,  and  that 
mud  be  by  ad  of  parliament.  And  this  alien  naturalized  to  all  in- 
tents and  purppfes  is  as  a  naturall  borae  fubjedt  (i),  and  diferetb 
Jipuch  from  denizatioa  by  let^rs  patent;  for  if  he  had  ifl'ue  in  E$i^ 
iHnd  before  his  denization,  that  iiTue  is  not  inheritable  to  his  futher ; 
but  if  his  father  be  naturdlized  by  parliameoty  fuch  ilTue  Ihall  in- 
herite.  So  if  an  ilTue  of  an  EngliJ/iman  be  borne  beyond  fea,  if  the  (CrQ.Ch«.M.^ 
iflue  Da  naturalized  by  a£i  of  parliament  (i),  ke  fiiall  inherit  his 
fathe/s  i^nds  ;  bet  if  he  be  made  denizen  by  letters  patent,  he  (hall 
not ;  and  many  other  differences  there  be  betweene  them. 

**  Ligeance/'  d  Uganda^  being  the  higheft  and  g^eateil  obligation  Vide  Calrin^ 
of  dutie  and  obedience  that  can  be.  Liegeance  is  the  true  and  faith «  <^*  9^i  rapvA» 
ful  obedience  of  a  liegeman  or  fubje^  to  his  liege  lord,  or  foveraigne. 
iiigeaniia  ^  vinculum  fidei :  ligeantia  eft  Ugis  ejfhntia. 


lAgMntia 
doinino 
tegidebiia 
i/i  diq>kx* 


^  1 .  Origi nana,  Jive  naturalu,  five  nata  \d\  ; 
and  this  is  alwayes  abfolute  and  inci- 
dent infeparable.  Nemo  patrimn,  in  qud 
I       natus  eft,  exuere^  nee  ligeantise  dehitum 
^  Perpetua,  C       ejurare  poffit, 

a.  I)u(a,  aui  fer  denizationem,  ant  per  nS* 
iuraUzationem  (ut  Jkpradiitttm  ^J  e0 
ifta  ligeantia  per  denizationempoteft  ejjk 
fuh  \ondkione, 
J  /-  Locahs)  quia  qudibet  aliemgena,  qui  in  hoc 

regno  Jub  protettione  regis  degit  domino 
regi  ligeantiam  debet.  And  if  he  be  in- 
dicted of  high  treafon,  the  indictment 
HiallTay,  [e]cr>ff/ra  Ugeantioefum  defntumi 
.       et  ideo  dicitur  temporanea  et  localise  quia 
Tempora-  1       non  duraty  nifi  quoufque  infra  regnum 
•>«/>  ^..*      \       moratur. 

lamitata,  as  when  one  is  made  denizen  for 
life,  or  in  taile.  [^f]  But  one  cannot  be 
naturalized,  either  with  limitation  for 
life,  oi'  in  taile,  or  upon  condition  :  for 
that  is  againil  the'abfoluteneirp,  puritie, 
and  indebility  of  naturall  allegiance. 


f< 


d]  13.  ELDier; 
o.  500.  b.  Doc- 
tor Scorie'tca^ 


(Heb.  971.) 


L'li! 


nea  aut 


5&4P.  ' 

:.  Dl.  144u 
7.  Co.  6,  &c. 
Calvia's  cftfOk 


Cnlvi 


9  £.>♦.. 7, 
klvin'ticare 
obi  fupn. 
(Cro.  Jam.  539. 
2.  Ro.  Uep.  95.^ 


[^]  An  abbot,  prior,' or  priarei!e  alien,  (hall  hare  a6tions  rcall,  f*]i3E.3.  Br, 
^rfonal,  or  mixt,  for  any  thing  concerning  the  polfeflions  or  goods  ^f>^-  20  K.  3. 
of  his  nionallery  here  in  England,  though  bee  bee  an  alien  borne  ;^"""*^  ^** 
out  of  the  king's  ligeaoce ;  becaufe  he  bringeth  it  not  ii^  his  owne  ^  ^^  g  ^o* 

r  120.  b.l  '^S^»  ^"^  ^^  ^®  ^^S^^  ^  ^^**  monaAery,  and  not  in  hia  sr.  AO*.  48.' 
»-     "*    *-'  Q^t^raU  but  in  hia  politique  capacity  (iX  14  H.  4.  r, 

•  ^2  E.  4. 44, 

«t  H.  7. 7.    Stanf.  Pjwr.  54.    L*cftat  de  CarliQe,  35  E*  U 

« •  *•  * 

i*  lUttU  0^  ptrfangU!^  {4]  In  tins  eaie  the  law  doth  diitingui(h  be-  (I>oa.  PHic.  8^ 
tweene  an  alien^  that  is  a  fabje6^  to  one  that  is  an  enemy  to  the  king,  p.v-  f-\^  "  ^* 
mpA  on^  that  is  fu))ja6t  to  one  that  is  in  league  \yith  the4ixng;  (2>  [^^l^^^'^so^ 
and  true  it  is  that  an  alien  enemie  (hall  maintaine  neither  leaJl  nor  s  RS.*^!. 
y^cfanaU  «&iQOt  dsia£C  terra  fuefint  communes^  that  i&  untill  both  5  E,  2.  Aid  8;  ^ 

nationa 
[izp-h.] 

(i)  [See  Note  201.] 
(2)  [See  Note  202.] 
Vol.  I.      '  ,'  Bb 


4 


1 )  [Sec  Mote  199.7 

2)  [Sec  ;^ote  200] 


Lib.  2.  Cap.  11.     Of  Villenage.  Sea.  1 99. 

13  E.  3.  Br^.  •  nations^  bf  in  peare  (3) ;  but  an  alien  that  is  xil  league,  (hall  main- 

677.  22  H  3.  taint  perfonall  ad  ions  ;  for  an  alien  mav  trade  and  traflique,  buy 

ctV.naKc  5  *"4  ^®"'  "P^  thcrefprc  of  ncceflity  he  rauft  be  of  ability  to  have  per- 

4"  F.  :>.  2.  fonall  a^ionv ;  hut  he  cannot  maintaiftc  either  reidl  or  mixt  atlions. 

1 J  E.  4  9.  An  alien  that  i3  conderaiud  in  an  information,  ftiall  have  a  writ  of 

11  H.  4. 26.  ei'ror  to  relieve  himfelfe.     Et  Jic  de  JimUibus^ 

19  K.  4  7.  to  £.  4. 6.  '  tS  E.  4.  9,  10.  32  H.  6.  «3,  38  H.  8.  Br.  Denizen.  ICU 
1  K.  6  Nnnbab.  Br.  IS.  &  62.  Vi()e.  4  H.  3.  pow  t  179.  6  £.  3.  'i€3.  31  U.  6.  ca.  4. 
Livre  d'Enirics  in  Ejcal  T.      6  II.  8.;Uicr  2.      6  II.  7. 15. 

P]  29  E.  3.  [•]  If  an  alien  be  made  a  prior  or  abbot,  the  plea  of  aUen  nee 

A[d^VII!r"pl^*  fliall  notdifable  him  to  bring  aoy  re^ll  or  mi.xt  siAion  coqccming 
Co/lW.  4:  '       ^^  houfip,  becaufe  b^  is  in  outer  droits  as  before  is  faid  (4). 

• 

"  Hors  del  ligeance  nojlre  feignior  le  rqy."  \ler^' Ijittlef 09  doth 
not  fay,  out  of  the  real  me  or  beyond  the  fca,  (5)  (as  he  doth  Sed. 
439>  44iP>  441'  677.)  but  oMt  of  the  ligeance;  for  (as  hath  betne 
faid  before)  a  msm  may  be  bprne  put  qf  the  r^hne,  viz.  of  England^ 
as  in  Ireland 9  Jerfiy^  and  Guervfeyy  &c.  (6)  and  yet  feeing  he  is 
pot  borne  out  of  the  ligeance  of  the  king,  as  Littleton  here  fpeaketh, 
he  is  no  alien.  But  hereof  there  is  io  much  an^  1q  plentifully 
fpoken  in  pur  bookes,  and  efpecially  in  the  cafe  oiCalxin  ubijupra^ 
1^  this  ftiall  fufTic^. 

X  "  Et  dvmfwndtr  judgment  s^tlferfa  refpondue."    So  as  the  tenant 

pr  defendant  fhall  neither  plead  alien  net  to  the  writ  or  to  the  uchon, 
but  in  difability  of  the  perfon  as  in  cafe  of  villenage  and  outlawri^ 

tm-s  aI'icii  I        ^^^^^^'     [*]  ^^^  Littleton  is  to  be  intended  of  an  alien  in,  league; 

(Doit.  Plac.89.  ^o'"  i(  he  be  an  aliea  enemy,  the  defendant  may  conclude  to  the 

Py.  2.  b.^  a^ion, 

Sed.  199.    . 

T  E^.efl  urtiome,  queperjudg-  ^PHE  fourth  is  a  man,  who  by 

r  ment  done  enters  lui  fur  unOrieJe,  ^   judgement  given  ngainilhim 

de  prsemunire  facias,  &c.  eji  hors  de  upon  a  writ  of  pramunire  facias,  ^f. 

proiettioh  le  roy.     $i  il  Jui/i  afcur^  Isouiof  the  king's  protedtion.   If  he 

action,  et  le  tenant  ou  le  def\  mon-  fue  any  aftion,  and  the  tenant  or 

jlrera  tout  le  record  enters  luy,  il poiA  defend<*|it  fliew  all  the  record  agSMnfl: 

deinaunder judgement silferrarelpon-  nim,  he  may  a(ke  judgement  if  he, 

due ;  car  la  ley  le  roy  et  ks  bnej's  le  (hall  be  anfwered  ;  for  the  law  and 

ToyjhntkschofeSjjyer  (juetix  hoineeji  I  he  king's  writs  be  tlie  things,  by 

proteSt  et  aide;  et  iflmty  durant  le,  wbicha  manisprotededandholpen; 

temps  que  home  en  tiel  cas  eji  hors  de  and  fo,  during  the  time  that  a  maoi 

ia  prate8ion  le  roy,,  (J  ejl  hors  de  ejlre  in  fuchc«ife  is  out  of  the  king*s  pro- 

aide  ou  protect  per  la  ley  le  roy,  ou  tedtion,  he  is  out  of  helpe  and  pro- 

per  brief  e  le  roif.  te6lion  by  tbeT  king's  law,  or  by  the 

king's  writ.* 

«  PRMMUNIREr 

(3)  [See  Note  Z03.]  (6)  Rot.  Farl.  9  H.  6.  n^TO^imdeniauilm. 

(4)  [See  Note  204.]  qf  t^ne  bor    in     «     is.      Simile  Rot.  Pirl. 

(5)  See  ante  107.  a.  n.  6. there,  and  poft.  23  H.  6.  n.  26.      Co.  2.  Inlt.  741.  on  fbt 
ij4.  a.                                         >^  2  U.  4.    Hal.  MSS. 


Lib.  2.  Of  Villenage.  Sed.  1 99* 

'' pRMMUN IRE."*    Some  bold  an  opinion,  that  the  writ  is  (3.  Inft.  119,) 

called  a  prannumre^  becaufe   it  doth  fortifie  jurifdiHioneni 
jurimn  regiorum  coronet  fucs  of  th^  kingly  lawes  of  the  crown  againft  f?'  gi^i.**! 
forcine  jurifdidion,  and  againft  the  ufurpers  upon  them,  ashy  divers  ftat.  deCarliio.' 
ads  of  parliaments  appearev     But  in  truth  it  is  fo  called  of  a  word  25  £.  3.  c.  tt. 
in  the  writ ;  for  the  words  of  the  writ  \)t^j>r(zmunirc  facias prarfatum  25  E.  3.  Stat.   . 
A,  B,  4-0.  qiibd  tunc  Jit  coram  nobisy  ^c.  where  pritmunire  is  ufed  ^^  5'"®^*^°"" 
for  prcemoTterey  and  fo  doe  divers  interpreters  of  the  civill  and  canon  ^g  £  ^'  ^'  ^" 
law   ufe  it ;  for  they  are  protmnniti  that  are  prosmoniti.     By  the  ^  R,  2.  c.  12! 
(latutes  before   quoted  in   the  margent  you  ihall  perceive  what  3  R.  2.  c.  3. 
Aatutes  were  made  before  Littleton  wrote,  and  what  have  beene  12R.2.  c  5,  • 
ordained  fmce  to  make  offences  in  danger  of  a  prctmunire.  2  H4fc*^S^4* 

6  H.  4.  c.  1.  24  IT.  8.  c.  12.  25  H.  8.  c.  19»  20.  26  H.  8.  c.  16.  1  Eliz.  ca.  1» 
5  Eliz.  c.  ].         13  Eliz.  ca.  1,  2.  8.         27  Eliz.'  c.  2.        39  Eliz.  ca.  18. 

For  Precedents;  Vide  Mich.  29  £.  3.  coram  rcge  in  Thefaur..  Pafcb.  44  K.  3.,  Ibid.  Melbourne'! 
cale.  Mich.  38  M.  6.  Ibid,  the  cafe  of  Rich.  Beaachamp  and  others.  Hil.  25  H.  8.  coram 
rege,  the  cafe  of  Nic.  Bilhop  of  Norwich.  Trin.  ^  H.  8  Rot  9.  coram  rega>  the  cole  of  tha 
Bifhop  of  Baagor.  Mich.  26.  &  37  Eliz.  coram  rege>  Perrot  agaiuit  D.  Bev^aace  and  otUcrs« 
Booke  of  Entries,  fo.  429,  6c  430.  &  ibid.  Mich.  9  11.  7.  f.  23. 

"  Hors  del  protection  h  roy,"    The  judgement  in  a  prcemunire  is,      Book  cafes. ' 

that  the  defendant  fliall  be  fronf  thcnceiorih  out  of  the  king's  pro-  21 E.  3. 40,  B. 

[-.  te6lion,  and  his  lands  and  tenements,  goods  and  chattels  jV^i^i^' 

1 30.  ft.  J  forfeited  to  the  king,  and  that  his  body  (hall  remaine  in  35  t,  3  f 

prifon  at  the  king's  pleafure.    •So  odioiis  v,*as  this  ofi'ence  ot  prce-  24  H.  8.  tit. 

munire,  that  a  man  that  was  attainted  of  the  fame,  might  have  bin  Premunire  161; 

llaine  by  any  man,  without  danger  of  law  ;  becaufe  \k]  it  was  pro-  ^9  ^'  *•  12. 

vided  by  law,  that  a  man  might  doe  to  him  as  to  the  king's  enemy,  ?  h  7  14** 

and  any  man  may  lawfully  kill  an  epemy.     But  queene  Elizabeth  44  E.  3.  sg. 

and  her  parliament  [*],  liking  not  the  extreme  and  inhumane  rigor  11  H.  7.  tit 

of  the  law  in  that  point,  did  provide,  that  it  fliould  not  be  lawful  Prffimuiiirc,p.5. 

for  any  perfon  to  flay  any  perfon   in  any  ijaanner  attainted  in  or  i^.J**  ^*  ^"^^ 

upon  any  prctmunire,  SfC,     I'enant  in  tail6  is  attainted  in  a  pro:-  I'u'rberyilie's 

fmtnirey  he  fliall  forfeit  the  land  but  during  his  life ;  for  albeit  the  cafe.  Kelwcy, 

ftatute  of  16  R.  2.  ca.  5.  enacteth,  that  in  that  cafe  their  lands  ancj  f- 195.  VoQ.  U 

tenements,  goods  and  chattels,  ihall  be  forfeit  to  the  king,  that  muft  S^"^-  ^i^-  2. 

bee  underdood  of  fuch  an  eftate  as  he  may  lawfulljr  forfeite,  and  xirook  Vt 

that  is  during  his  owpe  Ufe.  And  thefe  gcnerall  words  doe  not  take  prajmunire  21. 

away  the  force  of  the  flatute  dc  donis  conditionaUbus,  but  hee  fliall  Temps  E.  6. 

'forfeit  all  his  fee  Ample  lands,  flates  for  life,  goods  and  chattels;  Biihop  Barloe't 

and  fo  was  it  refolved  in  Trud^ins  cafe.  r?!f'    „ ' 

°  •  [k]  24  H.  8. 

Brooke  Coron.  196.  [•]  5  Eliz.  ca.  1.      Ilil.  21  El.  Trndgin's  cafe  relblred  per  lea  JulUceSft 

7  II.  4.  20.    Simon  Beverley's  cafe.         (Poft.  391.     2.  Ro.  Abr.  177.) 

"  Car  la  ley  te  roy  et  les  briffcs  Ic  roy,  ^c."    There  be  three     ' 
things,   as  here  it  appearetb,  whereby  every  fuljed  is  protected, 
viz.  rexy  lex,  et  rcfcripta  regis,  the  king,  the  law,  and  the  king's 
writs.     The  law  is  the  rule,  but  it  is  mule.     The  king  judgeth  by 
his  judges,  and  they  are  the  fpeaking  law,  hx  loquens.     The  pro - 
ccflfe  and  the  execution,  which  is  the  life  of  the  law,  confifteth  in  the . 
king's  writs.     So  as  he  that  is  oiit  of  the  proteAion  of  the  king, 
.cannot  be  aided  or  protected  by  the  king's  law  or  the  king'^  writ. 
Rex  tuetur  legem,  et  kx  tuctur  jus,  \f\  Befldes  men  attainted  in  a  W ,**  E. 4.  », 
vr(cmunirc^  every  perfon  that  is  attainted  of  higU-tieafon,  petit-  i?\,^,^'  *** 
•  ^        '  treafon,  a  £iiz.Dit'r24 


lib,  «•  Cap-  !!•     Of  ViUexiage*  Sed.  159. 

[«]Micb.9]C3.  ^a(on,  or  felony,  is  dibbled  to  hrin^  afiy  «dion:  for  be  is  [*] 

^rum  rcgeJUt.  ^^ifa  kgtm  p^fiius,  and  is  accounted  in  law  civUiter  morfuut, 
64.  ^*y'|j^  It  is  to  be  undcrftood,  that  there  i»  a  geiierall  protedion  of  th« 

Proteo}  rail/  kin^  whereof  JjitiUton  here  fpcak^tb;  and  this  ejc tends  ^oerally 

tioj)>   1  Parti-  to  vX\  the  king's  loyall  fubje^ls,  denizens  and  aliens  vithin  the 

C.  cuixr-  realine>  i^'hofp  offpnces  have  not  made  thcna  uncapable  of  it,  as  be* 

•f  **  ^"*"^|»  fore  it  appeareth.    And  iher#  is  a  particular  protedion  by  writ, 

Wf  cafe  per  ^^^^^  ^  ^^  ^^  ^*  ^1"*'^  ^'^^^  ^^*'  UttUtan  here  fpeaketh  of, 

toiQiB.  T^i^  particular  protedion  is  of  two  foits;  one,  to  give  a  man  im* 

<K.  N.  B.  ^.  B.  Qmnity  or  freedome  from  adions  or  fuits ;  the  fecond,  for  the  iafetie 

1.  ]>on.  ).8d>   .  of  bis  perfoDi  fervant^  and  goods,  land^  and  lanemenls,  vhereof  he 

iL  Ao^lb  3»'i  **  lawfully  pofleHed,  from  violence,  u;UawfuU  moleftation  or  wrong, 

^  f***?  4*>  !>«•/  .j»jj^  gj.^  -g  ^^  right,  and  by  law ;  the  fecond  are  all  of  grace,  (faviiig 

one)  for  the  geqerall  protedion  imply e lb  as  much.  Of  the  firft  fort 
A>mt  are  cum  claujula  (voluv*us)  i  io  called,  becanfe  the  writ  hath 
|iiii8  word  (toltimuh)  i^  it,  vi«,  xolumuii  quhd  iiiiei^im  Jii  quistut 
^t  omnikuM  placitis  ei  quan^elis,  SfC.  and  the  otlier  a  protedion  am 
tlmtfuUi  (nolumut)  ;  fo  called  for  the  like  rcafon.  Of  protedions 
'  ptm  clta{/uid  (vohtnnu)  for  laying  cf  pleas  and  fiiites  there  be  foure 

kindes,  vii.  i.  Ciu'm  profedurus  (fo  called  by  raafon  ihey  are  part  of 
the  words  of  the  writ),  a.  Qvia  moraturus  (fo  named  lor  diftinc* 
lion  for  the  like  caufeV  3.  Quia  mdebitatus  tiobia  txijit  of  the 
matter.  4.  When  any  fent  into  the  king's  fei  vice  in  wurre  ii  im- 
prifoned  beyond  fea.  The  former  are  for  ftaving  of  adions  and 
fuits  in  generail.  The  third  is  for  fraying  of  fuits  of  tlie  iubjed  fo; 
debts  and  duties  due  by  the  king's  debtor  to  them.  Of  the  fourth 
you  (liall  reade  hereafter  in  this  place.  For  ibe  former  two  theib 
aine  things  are  to  be  obferved.  1.  For  what  caufe  they  are  to  be 
granted,  a.  for  what  perfons  the^  are  allowable.  3.  A  threefold 
time  is  to  be  confidered,  ^i^.  the  time  of  the  purchafe  of  them,  the 
timo  of  the  continuance  of  them,  and  the  time  when  they  Oiall  \» 
CafL  4.  In  what  place  the  feryice  is  to  bee  performed.  5.  Ii| 
what  adions  thefe  protedions  are  allowable.  6.  Under  what  feale 
^nd  ,to  whom  they  are  direded.  7.  Who  is  to  allow  or  difcillow  of 
them.  8.  By  whom  they  are  to  bee  cad,  and  in  what  manner, 
9.  ilow  upon  juA  caufe  they  may  be  repealed  or  difallowed.  1  muft 
but  point  at  thefe  matters,  to  make  the  Audious  reader  capable  ef 
them,  and  referre  him  to  the  boqkea  and  other  authorities  at  large, 
r  1 AOH  <.  sflL  ^**"8  excellent  points  of  learning. 

SH.6. tit.  ^^  to  the  firA,  it  is  of  two  natures:  the  one  concernes  fervices 

Protedion  f.  of  war,  as  the  king's  fouldier,  &c.  the  other  wifedome  and  counfell, 
td  E.  t.  ea!  16.  as  the  king's  ambaflador  or  mefienger  pro  negotiis  re  gnu  Both 
l^yS"***  *^^*  i^^f^.  being  for  the  publique  good  of  the  reanne,  private  mens 
11  ^^  i!r Ml  adions  and  fuites  muft  be  fufpeiided  for  a  convenient  time;  for  ivra 
Fleta»  lib.  6.  puolua  antejcvenda  pnratui  apd  agai ne,  jvra  pv6£ica  ejr  pnxattf 
pap.  7,8,  &c«  promijcuc  aecidi  non  debeni,  [a\  And  the  caufe  of  granting  of  <^ 
Bracton.  protedion  muft  be  expreifed  in  the  protedion,  to  the  end  it  may 

L-  ^ifis*"*  appcare  to  the  court  that  it  ia  granted  pro  negotiis  r^gni  et  pro  bo»o 
(Cr  !cha.3a9L  >  P''^^^'^^  IP]  or,  as  fome  otheaa  fay,  pur  Ic  cmnnua  prqdt  del  rcafmt, 

irJi9H.6.5iu  And  ^n^^oa  faidi,  m^^rt  f^rucfy  Jicome  *Jtre  en  nt^re  forct^  et  U 
0 1, 3,,  ti  defence  df  nous  et  de  ^ojite  people^  ^-c,  [•]  A  man  in  execution  14 
^'  ^'  ^*  ^'  **  f^^^^  cvj^odid  fliall  not  be  delivered  by  a  protedion. 
ptr  .s*i)!v?^for  W  '^^  ^^^  fecond,  thele  protC(Jtions  are  not  allowable  opely  for 
Ibe  CuiintefiV;  Irf  ^^  f4  f»W  %«»  *>«'  for  men  wthin  age,  and  for  women  (1),  a4 
Warwick.  necalTary 


<0  [Sec  Note  205.] 


ftimee. 


beeeffitry  fttUtkkhtft  t]p6n  the  cftinpfc,  ^d  that  m  thite  cities,  (i/t& 

Mrist,  fin  ihitrix.fiu  of^trix.  rji^h  4  ^' 

[fl  CoriwrttbflB  Aggregate  of  maiiy  art  Aot  Capable  of  tli^ft  ir£!^4  'se 

ttto  protc^OM,  citfier  f;rofWi/r(r  01"  wordfttrtf,  becfaufe  the  tfdrpd^  sltl^i  ' 
ti  ^n  hi  nation  itfelfc  i»  invifible,  and  refteth  onblr  in  confidferatioA 

1^1  ju,  U4  J  ^^  j^^^    j^j  Prote^!ioil  fcrt*  th*  htifbattd  ifiall  fcrve  alto  for  [-^-|  jtj^  |^^  ^  51 

th«  wife.    ,                                                             '                    '  43  :^  3.  isi'  ^ 

Albeit  the  vouchee,  tenant  by  refceit,  prcier  in  aide,  or  gar-  rr]45E.  3, 
\\Btt  bee  no  parties  to  tbe  writ,  yet  before  thet  appear^,  a'  pro-  rtcfteB,  3^.    * 
tedion  may  be  eaft  for  them ;  becaufe  when  the  demandant  graiitfc  ^-H.^;  U.  301 
the  voacber  or  nsfceif,  in  judgment  of  law  tbey  arc  madrprivSei  |  JJ*  ^  3^ 
But  if  the  demandant  counterplead  thd  TOUcher  or  refceit,  thei^  41)  s.  5. 1^. 
until!  it  be  adjudged  for  them,  and  fo  they  privie  ih  law,  a  protec-*  3f  j^.  3. 
tion  cannot  be  cait  for  them.    And  fo  it  is  of  the  gamifhee,  k  Protect.  54; 
protedion  may  be  eaft  for  him  at  the  day  of  the  returtlel  of  die  ?ifj  ^  ^^ 
jUrtfacuu.    [g]  No  protection  can  be  caft  foi*  the  demandant  ot  ^  Eis.'tif. 
plftiniifei  becauilft  the  tenant  or  defendant  earniot  fue  a  ref-fnm-  i>hyt«a!  4^ 
mons,  or  a  re-aitachment,  but  the  plainttfe  onely^  that  fued  out  tb«  i4£.  jl. 
Aimmoas  or  attachment,  &c.  muft  fue  alfo  the  re-lbmmons  or  re-  f^^^'jS^. 
attachment.     And  fo  it  is  of  an  aftor  in  nature  of  a  pldiritit^e,  &c.  ^^ 
as  d»a  gamifbee  aftef  appearance,  and  an  arotrant,  and  the  lik^.  '[^j  '94  ^.  5,  j^ 
[h]  An  officer  of  tbii  king's  refccit,  or  any  other  officer   in  any  47  R:3.  5.' 
tourt  of  record^  whoft  aiteadance  is  ntte^flary  for  the  khig's  ferVice  *  ff-^5.  !^, 
or  adcnimitratieii  of  julltce,  being  fued,  cannot  hUV«  a  protedibn  ^3  i'  I' 
caft  for  him.  20  ^  2.  p^ 

i«a.  106.      it  Ff.  «.  28.         9  Yfi  d.  3^.         49  1^.  3.  iB.        17  E.  5.  24.     .  f.5  E.  3.  49w 
M£.3.  S6.      16  &.  d.  Ftot^6k.  71.     14  B.  3.  ib.  65.  6S.      f  0  B.  3.  ibid.  ^4.     [&J7H.4.3.  a* 

[i]  In  evety  aftlnA  or  plea  reall  or  Iriixt  againft  two,  where  VI  ^  E.  3.- 

protedion  doth  lie,  a  prote6lion  caft  for  tbe  one  doth  put  the  pie*  tl^v^  ^*?J* 

without  day  for  all,    50  it  is  in  debt,  detinue  and  account.     Rut  ^g  ji  i\i^  f^ 

in  trefpaife,  or  any  action  in  nature  of  trefpaffe,  which  is  in  law  fe-  13  B.3L  iH.  70.* 

verall,  where  every  one  may  anfwcr  without  the  other,  there  a  pr6-  4l  fi.  S.  \i,  rt. 

te<ftion  caft  for  the  one  fhall  lerve  foi*  him  onely,  unlefs  they  joyne  ^^'^^'^*  • 

in  ple.'iding ;  or  if  they  plead  feverall  pleas,  and  one  venife  facias  ^*^'  ?'  t' 

ia  awarded  againfl  all,  there  a  protection  caft  for  one,  fhall  put  the  9  }{.  4'  15, 

plea  without  day  for  all ;  and  therefore  in  former  times  the  plaintife  s  R.  s.  Pro- 

ufed  to  foe  out  fcverall  'oenire  facias  in  thofc  cafes  for  feafe  of  a  •^^  ^S. 

proteaion,  &c*  Vlte'^^' ^*' 

21  H.  6.  4t.      38  C.  3. 1^.      7  H.  6.  Si.      $3  £.  3.  l>rote6L  llC      4  H.  4.  4.      f9  £.  3. 4i« 
45  E.  3.  84.  je.      11 1, 4.  7.      P.  N.  B.  28.  k.      (11.  Co.  5.  b.)  , 

[k]  As  to  tbe  three-folcl  time«  ^rft,  a  protection  vrofi^vree  regft*  Ik'i  sti.i. 

larly  muft  not  be-purchafed  hanging  the  plea.  But  this* faileth^  when  ^f??^'  *' 

he  goeth  in  the  king's  fervice  in  a  voyage  rbyall  i  and  that  is  two^  ^  E  S  12* 

fold ;  either  touching  warre,  and  that  onely  is  when  the  king  him-  13  h.  j •  c.  16- 

felfe  or  his  lieutenant,  that  isprorf*  goeth;  or  wheh any  goeth  in  3  H-4  16. 

the  king's  ambaiFage,  pro  negotio  regni,  or  for  the  marriage  of  the   il  H.  4.  7.  ' 

king's  daughter,  or  tlie  like,  tbisis  alfo  called  a  voyage  royall.    But  L^u*'g*j' 

a  protecliun  tnoraturce  may  be  ptirchafed  and  csdk pcf^ente  ptaciiOi      ^7  jj^'  ^'  p'^^ 

ttSt,  56.        10  E.  a  54.        13  £.  3.  Amereiam^t  18.        7.  Coi  7, 8*  Ctflviu'scafek    13  R:  i* 
cap.  16.        (3.  Ro.  Abr.  322.      Ante  69.  b.) 

[/]  Regularly  a  prote^ion  cannot  be  caft,  but  wheh  the  prirty  nj4fl.6.  2t. 

hath  a  day  m  court,  and  when  if  he  made  default,  it  Hiould  fave  his  11 S*  ^  '^?* 

default.    Therefore  when  execution  is  to  bee  granted  againft  body,  Pr^t^a  115/ 

lands,  34  li..  a  A^iiA^ 
Bbjt 


Lib.  2.  Cap.  11.        Of  Villenagc.  SeSt.  199. 

frCS.79.  lands,  or  goodi,  no  protc^on  can  be  caft;  becaufe  the  defendant 
^^*'r.%'  mT  ^*^^  **^  ^^y  "*  court.  If  «  protedion  be  caft  at  the  niji  prius  for 
f  £  4/1^*  one,  if  before  the  day  in  banke  it  bee  repealed  by  Innotefcmus^  yet 
'^t9  £.  3.  Pro-  becaufe  it  was  once  well  caft,  it  (hall  fave  his  default ;  hut  if  the  pro- 
ted.  82.  79.  tedion  be  difallowed,  either  for  variance,  or  that  it  lay  not  in  the 
13  E.  3.  iV.  7«.  adlion,  or  the  like,  there  it  fliall  turne  lo  a  default. 

9  £.  3.  91* 

9H.6.55.  4H.  6.2t.        11  H.  6.  14.        14  H.  6.  M.        f  1  H.  &  10.        97  H.  6.  4. 

98  li.  6. 1.  35  H.  6.  66.  44  £.  3.  S.  16.  48  £.  3.  8.  7  H.  4.  5.  14  H.  4.  i3. 
X7  E.  3.  78. 

Tm]  99  E.  3. 4.  [^]  1^  8  man  hath  a  protedion,  and  notwithftanding  plead  a  plea, 
pi  £.  3.  Pro-  yet  at  another  day  of  contiiiuaiice  after  that  a  protedion  may  be 
te6t  47.  Q^ ;  lb  at  a  day  after  an  exigent ;  but  after  appearance  he  cannot 

s^RS^t^e       ^*^  ^  protcdion  in  that  terme,  untill  a  new  continuance  be  taken, 
ciament  18?  W  'thirdly,  no  protedion,  either  profedurte  or  moraturct^  (hall 

S4  El  3.  Pro-  indure  longer  than  a  yeare  and  a  day  next  afier  the  tefie  or  date  of 
te^on  193.  it»  And  lb  it  is  of  an  ejbigne  dejercice  U  roy.  If  a  protedion  bear 
t^^L^^R^f  58^  ^^'  7*  ^'^  yaiiiwni,  and  have  allowance  pro  una  anno,  the  re-fiim- 
TJeta  lib.6.ca.8.  i^^"^*  re-atta4:hment,  or  re-gam i(hihent,  may  be  fued  8.  Januarii 
Trmps  E.  1.  the  next  yeare ;  and  yet  that  is  the  laft  day  of  the  yeare. 
Ciraudcape  S6.  And  where  Britton^  treating  of  an.eflfoigne  beyond  the  Gnecian 
(Foft.  254.  b.)  fga,  in  a  pilgrimage,  6cc,  faith  thus,  [p]  a/am  gent  nequuientje  put' 
Enl^lf  »0  *^^'  ^^^/^^^  "^*  Utten  de  profedion  patents  durable  aun  an,  ou  a  ^  <m 
rjtte,  lib.  6.  ^  3  ^^y  ^^  jolameyus  Jont  attorneys  generals,  aufi  per  nas  Utters 
cap.  8.  Accord,  patents :  et  ceux  font  lien  et  fagtment,  car  niU  grand  feignioTj  ne 
chivalier  de  noftre  realme^  ne  doit  prender  chemyn  fauns  nqfre  conge, 
car  iffint  poet  le  realme  remainer  difgamy  defort  gente. 

Three  things  are  hereupon  to  be  Qbferved.  Firft,  that  this  wa» 
a  protedion  of  grace,  whereof  more  (hall  be  faid  hereafter.  Se- 
condly, that  it  was  for  the  fafetie  of  the  great  men  of  the  realme, 
and  that  they  (hould  make  generall  attornies,  fo  as'no  adions  or 
fuits  fliould  be  thereby  ftaid.  Thirdly  (by  the  wity),  that  great 
men  could  not  paOtt  out  of  the  realme  without  the  king's  licence. 
Ifli  E.  3.  23.   [;>]  A  protedion  granted  to  one,  &c.  untill  he  be  returned  from 

Scotland,  was  difallowed  for  the  incertaintie  of  the.  time. 
,^  7.  Cb.  8.  [q]  To  the  fourth,  the  protedion,  as  well  moratur<t  asproftdursf, 

^alvis'i  cjfc^  mull  be  regularly  to  foine  place  out  of  the  realme  of  EtigUmd,  and 
p^^r'sa  ^^^^  ^^^^  ^®  *^  ^^^^  certaine  place,  a&fuper  faltd  cvjlodtd  Cmiicue, 
c  B  h  *  ^^'  *"^  ^^^  ^^  Carli/k  or  IFales,  which  arc  within  the  iealme,  or  to 
7.  li.  4.  14.  the  like.  But  it  may  be  to  Ireland  or  Scotland,  becaufe  they  are  dif- 
19  H.  6.  3d.  tind  kingdomest;  or  to  Calice,  Aquitaine,  or  the  like.  But  a  pro- 
ds n.  6. 3.  tedion  quia  moratur  fuptr  aliimi  mare,  will  not  ferve,  not  onely  be- 
^*lL^2^Rot  caufe  (as  fome  tliinke)  that  mare  non  moratur^  but  for  the  incer- 
pnrHamcHt  na.  taintie  of  the  place,  and  for  tha^a  great  part  of  the  fea  is  within  the 
21.  9«T»4.         realme  of  Effg/anrf. 

Protect.  18.      8  R.  2.  ibid.  125       11  H.  4^  57.      Regift  jodic,  14.      36  H.  6.  tit.  Proted.  ^7. 
6  TL  2.  ibid.  14.         Kcgift.  orig.  88.  facpe. 

[r]  Brad.  li.  5.  »   [r]  To  the  fifth,  in  fome  adions  protedions  ftiall  not  be  allowed 

139,  ^*^'  by  the- common  law;  and  in  fome  adions  they  are  oufted  by  ad  oi 

pfet** U.' 6. c».  parliament.    Adions  at  the  common  law,  as  all  adions  Tiot    a.] 

7, 8,  &c. '  that  tonche  the  crowne,  as  appeales  of  felony,  and  appeales  *-   ^ 

14£.  2.  Pro-  of  mayhem.     [#]  So  where  the  king  is  fole  partie,  no  prptedion  is  . 

te^i.  109.  iQ  i,e  allowed ;  in  like  manner  in  a  decies  tantum,  where  .the  king 

1ft  F  V?b,^78  ^^^  ^^^  fubjed  are  plaintifes ;  but,  in  late  ads  of  parliament,  pro- 
M  K.  3.  ib.  99.        91  E.  3. 13         [$]  10  il.  6.  Proted.  105. 
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tedtions  in  perfunal  a£Uons  are  exprefly  ouHed.     A  protedUbn  may 

be  call  againll  the  queene  the  confort  of  the  king.  .        , ' 

IQ  In  a  writ  of  dower  utide  nihil  habct,  no  protedion  is  allowable,  [t]  d9  R.  6.  ^9. 
bccaufe  the  demandant  hath  notliing  to  live  upon.     Otherwife  it  is  '*^  ^-  ^•^-  ^   . 
in  a  writ  oif  right  of  dower.     Likewife  in  a  quare  impedit,  or  affife  p  n^r  28^  ^* 
of  darreine  prefentment,  a  protedion  lietK  riot,  for  the  imminent  irE.slsS.' 
danger  of  the  laps.     Neither  lieth  a  prote<-'hoi)  in  aflife  of  .novel  dif-  4.  Co.  35. 
fcifin  :  becaufe  it  is  fejiinum  remtdivmy  to  reftore  the  ditleiiec  to  his  Boai)m'»  cafe, 
freehold,  whereof  he  is  wrongfully  and  without  judgement  dilTeifed.  7^^^\q  /^. 
\u]  In  a  quare  nori  admijit,  a  prote<5lion  is  not  cillawable,  becaufe  it  /^  |^./  .^^j.* 
is  grounded  upon  the  quare  impedif ;  and  the  like  in  a  certificate  325,326.) 
upon  an  allife  fot  the  like  reafop  ;  etjic  do  Jimiiihus,     A  protedion  M  13  E.  3.  tit. 
quia  prqfednrus  is  not  allowable  (as  hath  beene  f  ad)  in  any  adion  Protedion  6?. 
commenced  before  the  date  of  the  protedion,  unlefle  it  be  in  a  voy-  J^  £  i**^'  112 
age  royall.     [w]  An  infant  is  vouched,  and  at  the  pluries  vemre  ^^-I'l^'^'^^ 
J'acias,  a  prote(ition  was  call  for  the  infant ;  and  difalldwed,  becaufe  Proted,  111. 
his  age  muft  be  adjudged  by  the  infpedioh  of  the  court.  f^  E-  S.  ibid. 54. 

fj:]  By  ad  of  parliament  no  protedion  Ih all  be  allowed  i"  a^° '•'g  ^il*p\ 
attaint  (but  at  the  common  law  a  protedion  for  one  of  the  petite  Proiedion  38<* 
jury  had  put  the  plea  without  day  for  all) ;  nor  ih  an  adiori  agalnft  7  H.  4.  c.4. 
a  gaoler  for'  an  efcape ;  nor  for  viduals  taken  or  bought  upon  tti^  l  R.  a.  cap.  8. 
voyage  or  fervice :  nor  in  pleas  of  trefpdfie,  or  other  contrad  made 
or  perpetrated  after  the  date  of  the  fame  pfotedioh. 

[t/]  In  a  writ  of  error  brought  by  an  infant  upon  a  fine  levied,  the  [.v].*!  B.3. 24; 
plaintife  fued  Q,fcire  facias  againft  the  conufee,  for  wtom  a  protec-  f^.?*^'  ^^^ 
tion  was  cafl,  and  the  court  examined  the  age  of  the  plaintife,  and  5  £  4.  50. 
.by  infpedion  adjudged  him  within  age,  and  recorded  the  f:ime»  ani  35  fi.  6. 43.46- 
thenallowed  the  protedion;  and  this  can  be   no  mifchiefe  to  the*  8  K,  4w  8. 
plaintife:  whereupon  it  followeth,  that  albeit  the  plaintife  dyeth  ^J^^*^** 
afterwards  before" the  fine  be  reverfed,  yet,  after  his  age  adjudged  (5^73      °* 
and  recorded,  his  heire  fliall  in  that  cafe  reverfe  the  fine  for  the  (Pdfi,  ssb.b; 
nonage  of  his  anccftor.     [a]  And  fo  it  was  refolved  in  the  cafe  of  Mo.  78. 189. 
Kekcwiche  (1)  in  a  writ  of  error  brought  by  him,  by  the  opinion  of  ^r«- Jam.  230.) 
the  whole  court  of  the  kind's  bench.    Otherwife  it  is  if  the  plaintife  C'^^^^^'P^!  ^*. 
dyeth  before  his  age  infpeded.  KinsrN  Bench- 

\b'\  Note,  injudiciull  writs  which  are  in  nature  of  adions,  where  [^jj  i3E.  3. 
the  partie  hath  day  to  appeare  and  plead,  there  a  protedion  doth  Protect.  72. 
lie;  ^s  in  writs  oi  fcire  facias  upon  recoveries,  fines,  judgements,  J^'^5?''*^'*^*  ^** 
&c.     Albeit  by  -the  ftatute  of  fV.  2.  eflbignefi  and  other  delayes  bee  ^g  j?  ^'  ^^  .^^ 
oulled  in  writs  oi  fcire  facias.,  yet  a  protedion  dnth  lie  in  the  fame.  37  fjj,  g'  35. 
So  it  is  in  a  quid  juris  clamat,  and  the  like.     But  in  writs  of  execu-  21  E.  4.  19. 
tion,  as  habere  facias  fciftnam,  elegit  ^  execution  upon  a  ftatute,  capias  ^5  H-  7, 8. 
ad  futisfaciendum,  fieri  facias ^  and  the  like,  there  no  protedion  can  JI  r' ffg 
bee  caft  for  the  defencwut ;  becaufe  he  hath  no  day  in  court,  and  ^4  jj  3]  p^^^^ 
the   protedion  extendcth  onely  ad^placila  et  querelas,  and  muft  tea.  64. 
be  allowed  by  the  courts  which  cannot  bee  but  upon  a  day  of  W.  2.  cap.  45. 
appearance. 

[c]  In  a  writ  of  difceit  brought  againft  him  that  obtained  and  fOSdE.  9. 
Caft  a  protedion  upon  an  lyitrue  furmife  irt  delay  of  the  plaintiff,  ^ro^«d.  ftS* 
that  protedion  is  allowable.     In  an  adion  brought  upon  the  ftatute 
tff  labourers  a  protedioa  dothlie^  etJic  de  fimiUbits. 

To 
Qi)  S.  C.  Mo.  844. 
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to  95  H.  6.  %       [<0  '^^  ^^  ^^»  ^^  ^^^^  ^^  pratsMoD  tin  be  allowed^  unlefle  it 
Artie,  foper.       h%  under  the  great  feale,  [*]  and  it  it  direded  eenerally. 
Stw  \  »*H  I'^  '^^  *®  feventh^the  coarts  of  jufticey  where  the  proteftioii  it 

Sn  ip^  *^  ^'^^  ^  ^^^^^  ^^  difeHow  of  the  fame,  bee  they  courts  of  re- 

C]  s.  Co.  tr.     c^'rd  or  dot  of  record,  and  not  the  flierife,  or  any  other  officer  or 
me't  c«fe.        minift'er. 
J  Co.  fie.  [^]  To  the  eighth,  the  protedion  may  be  caft,  either  by  any 

^H  6*5  ftranger,  or  by  the  partie  himfelfe.  An  hifant  feme-covert,  ^ 
f  E.  4.ib  monke,  or  any  other,  may  call  a  protedion  for  the  tenant  or  de- 

9S  H.  6.  fS.  fendant.  And  this  difference  there  is  when  a  flranger  cafteth  it, 
fe)  43  £.  3.  and  when  the  tenant  or  defendant  cafteth  it  himfelfe ;  [g]  for  the 
rn «?*^  1ft  ^c^«ndant  or  tenant  catling  it,  he  muft  ftiew  caufe  wherefore  be 
Cei9BH.0  ^5!  ought  to  take  advantage  of  the  protedion;  but  an  eftranger  needi 
^  •        '        '  not  (hew  any  caufe,  but  that  the  tenant  or  defendant  is  here  by 

protection, 
]  44  E-  5.1  J,       [^]  As  to  the  ninth,  a  protcd^ion  thay  be  avoyded  three  manner 
^  ^  ^         of  wayes.     Firft,  upon  the  cailing  of  it  before  it  be  allowed. 
Secondly,  by  repeale  thereof  after  it  be  allowed.     (<2)  By  difallbw- 
iug  of  it  many  wayes ;  as  for  that  it  li*th  not  in  that  adion,  or  that 
he  hath  no  day  to  call  it,  or  for  materiall  variance  betweene  the 
proteclion  and  the  record,  or  that  it  is  not  under  the  great  feale,  or 
fiJlSlLS.         the  like.     [»]  Thirdly,  after  it  be  allowed,  by  iTtnotefcivms;  as  if 
ii^H  4.  70        ^^y  ^^^  ^^  ^^  country  without  going  to  the  fervice  for  which  1^ 
7H.  6.  9S.         ^^  retained  over  a  convenient  time  after  that  he  had  6ny  protec- 
9«  H.  6.  50.        tion,  or  repaire  from  the  fame  fervice  upon  information  thereof  t» 
JO  H. «.  5.         the  lord  chancellor,  he  fhall  repeale  the  protedion  in  ^at  cafe  by 
51R4  jo^       an  Innotefcimus,    But  a  protection  (hall  not  be  avoyded  by  an 
1  H.  6. 6.  *        averment  of  the  partie  in  that  cafe,  becaufe  the  record  of  the  pro- 
42^ E.  S.  9.  tedion  mud  be  avoyded  by  matter  of  as  high  nature. 

44  E.  3.  3.  {Jc\  There  is  a  claufe  in  the  protedion  to  this  eifed :  free-  r  j  9 1  k  1 

^^ff'J'p^*  fintiws  minimi  valituriSfJi  contingat  ipjum^  ^c.  d  cvjodm  L  ^  *  '^ 
^6t  ^*  **"  cqfiri  prctdiBi  recederc.  Or,  ^  contingat  iter  iHud  non  ttrrvptte^ 
a;4E.  3.  ib.tl9.  ^'^^  injra  Ulum  tcrminum  d  patfilms  tra$\fmarini$  rcdite.  Where- 
[ft]  44  k  3. 4.  upon  there  be  two  conclufions  to  bee  obferved. 
1?.  47  E.  3. 6.  Firft,  that  though  the  protedion  be  allowed  by  the  court  for  a 
^^119  '*^  yeare,  yet  if  it  be  repealed  by  an  Innote/cifnkSy  that  the  re-fommons 
98  H.  6. 3.  ^^  re-attachmeut  ftiall  be  granted  upon  the  repeale  within  the  yeare ; 

34  R  6.  tf.  for  Uie  protedlion  that  was  allowed  had  the  faid  claufe  in  it.  And 
30  H.  6. 3.  of  that  opinion  be  our  later  booket ;  and  the  repeale  by  Itmoiefd' 
^  B*  6. 4         fnus  ihould  ferve  for  little  purpofe,  if  the  law  Ihould  not  be  talen 

fo. 

Secondly,  tliat  albeit  he  thM  had  the  protedion,  either  moratum 
or  profe^rce,  returne  into  England^  and  h&ply  be  arrelled  and  h 
prifon,  yet,  if  he  came  over  to  provide  munition,  habiliments  ef 
warre,  viduals,  or  other  necefTaries,  it  is  no  breach  of  the  faid  con- 
ditional! claufe,  nor  againft  the  ad  of  13  Bichard  2.  cap.  16.  for  that 
in  judgement  of  law  cumming  for  fuch  things  as  are  of  neceHity  for 
the  maintenance  of  the  warre,  vtoratMr  according  to  the  intenti<m  of 
the  protedion  and  llatute  aforefaid.  And  thus  much  of  the  two  firft 
protedions,  mm  chiffuld  volumiu^  prqfe^rce  and  morafurtt. 
f  2]  Kegiftmm  [Q  As  to  the  third  protedion  cum  ctmtftild  voltimvSj  the  king  hy 

^1.  b.  bis  prerogative  regularly  is  to  be  preferred  in  payment  of  his  dutjr 

f,  N«  B.  S8.  b.  Of 

* 

(z)  The  fenfe  requires  thir/ffji  here ;  and    •^ut  the  ^rint  in  the  former  tditioni  is  a^ 
^lat,  where  tbir^  is,  it  ihould  be  fiurtb^.    we  have  given  lu 
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or  debt  by  hia  debtor  before  any  fDbje6l,  although  the  kiii^s  debt  .33  H.  8.  c  29I 
or  duty  be  the  latter;  and  the  reafon  hereof  ia,  for  that  M^urttf  in  the  preamble. 
regis  i^ fundamentum  htUij  et  firmamenivm  pacts,    (1)  And  there-  *^^-^:  ^^  ' 
upon  the  law  ^ave  the  king  remedy  by  writ  of  protedlion  to  pro-  jg  e^^T*^ 
ted  his  debtor,  diat  he  (houM  nliprt  be  fued  or  attached  untillhee  paid  jbid.  96. 
the  king's  debt.     Btit  hereof  grew  fome  inconvenience,  for  to  delay  27  £.  3. 88.  B. 
other  men  of  their  fuits,  the  king's  debts  were  the  more  flowly  paid.  ^J*  '*•  \^'  ^ 
And  for  rimedie  thereof  [m]  it  is  ena^ed  by  the  ft«tute  of  25  E.  3.  ^^^^^^^ 
that  the  other  creditors  may  have  their  anions  egainft  the  king's  ^riLS^pat. 
debtor,  and  proceed  to' judgement,  but  not  to  execution,  iMileffe  he  1.  m.  f . 
will  take  upon  him  to  pay  the  king's  debt)  and  then  he  (hall  have  [m]  S5  £.  K 
execution  againii  the  king's  debtor  for  both  the-  two  debts*  ^P*  ^1:     --^^ 

This  kind  of  protedion  hath,  (as  it  appeareth)  ho  ccrtaine  time  li-  ggo^y^  jj|^ 
mited  in  iU    Bui  in  fome  cafes  the  fubje6i  fhaJl  be  fatisfied  before  ^ 

the  kins;  \n\  for  regularly  whenfoever  the  king  is  intitled  tO  any  [„]  4tE.  3.liL- 
fine  or  duty  by  the  fuit  of  the  party,  the  p^rty  ihall  be  firft  fatisfied,  17  £.  3. 7l 
as  in  a  decies  tantum.    Ahd  fo  if  in  ah  a^Hon  of  debt  the  defendant  29  B.  a  la. 
denie  his  deed,  and  it  is  found  agaiitft  him,  he  (Hall  pay  a  fine  to  the  ^K.^  10. 
king,  but  the  plaintife  (hall  bte  firft  ihtiified;  and  fo  in  all  other  lik^ 
<afes.     And  fo  it  is  itr  bills  preferred  by  ibbjeds  in  the  ftar-chann 
bar,  Uiere  coils  and  dammage>s  (if  any  be)  fliaU:  bo  aafwered  before 
the  kiae's  fine>  aa  it  is  daily  in  experience. 

Themurdi  pi'ote^on  cmt  elaufidd  tolimus  is,  when  a  man  fent 
into  the  king's  fervioe  beyond  fea  is  imprifoned  there^  fo  as  neither 
l^i^tedion  frofeStura  or  moraturm  willferve  him ;  and  this  hatb  no 
certaine  time  limited  in  it;  [0]  whereof  you  fhall  reade  at  large  in  t^T^^Cept. 
the  Keip^tr,  and  P.  N.  JJ.  *"•«.  B.  fa.c^ 

[fl  Now  yre  are  at  length  come  to  proteAions  cufili  cfat^fiddncf*  If]  Vide7.(i<L 
iumus  :  all  which,  favingone,  are  of  grace,  and,  fts  hath  beene  laid,  ^  9-    Cid¥ia% 
are  implyed  uhder  the  generall  protection ;  for,  as  Fitzherbert  faith,  ^*^*    ■ 
evelry  loyall  firbje^i  is  in  theking's  prote6hon.    Of  thefe  p'rotedions 
of  grace,  you  ihall  not  read  much  in  our  yeare  bookes»  becaufe  they 
Aayed  no  anions  or  fuitss.    [f]  Of  die  divers  ifbrmes  of  thefe  yea  fqjtbe^  99/9. 
ihall  reade  at  large  in  the  Regifier^  and  1*.  N^  B.  which  wesa  too  occ,  F.N.p,  29. 
long  and  needlefle  to  be  here  recited.  ^  j?*  ^-  ^-  ^ 

The  proteaion  am  elaufidd  nolumus,  that  is  of  right,  is,  that  l^^  ^f^ 
every  fpirituall  perfon  may  fue  a  prptedion  for  him  and  his  goods,  ^^  14^  5. 
and  for  the  fermors  of  their  lands  and  their  goods,  that  th^  ihall  F.  N.  B.  M  A. 
not  be  taken  by  the  king's  purveyor,  nor  their  carriages  or  chattels 
taken  by  other  minifters  of  the  king,  which  writ  doth  recite  the 
ibtuteof  i4£.d. 

Of  thefe  prote^ons  I  cannot  fay  any  thing  of  mine  owne  expe« 
rience;  for  albeit  queene  £/tza^f/&  maintained  many  warres,  yet  1 

ihe  granted  few  or  no  protedions ;  and  her  reafon  was,  that  he  was 
no  Si  fubjeA  to  be  imployed  in  her  fervice  that  was  fubje^  to  other 
mitas  actions,  left  ihe  might  be  thought  to  delay  jullice  (a). 

(1)  See  ante  30.  b  (a)  [See  Note  206.} 
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TE^^e/l,  un  home  que  ed  enter  et  HTHE  fifth  isj    where  a  man  19 

P^ofejje  en  reUgion,    Si  iie/fuifi  entred  and  profefled  in-religioiu 

fin  a&iottyle  tenant  ou  defendant poit  If  fach  a  one  fue  an  adlion,  the  te- 

fnon/lrery  que  tie!  e/l  enter  en  religion  oani  or  defendant  may  ihew^  that 

en  tiellieu,  en  Porder  de  Saint  Benet,  fuch  a  one  is  entred  into  religion  in 

etia  eft  maigne  profeffiy  ot$  en  Forder  fuch  a  place,  into  the  order  of  Saint 

des friers,  preachers  ou  minors,  et  la  Benet,  and  is  there  a  monke  pro- 

e/ifrere  profe(fe,  et  ijfint  des  outers  feffed,  or  into  the  order  of  frier*, 

orders  de  religion,  Sfc.  et  demaundera  m'ltwfrs  of  preachers,  and  is  there  a 

judgement  s*il  ferra  refpondue.    Et  brottier  profefled,  and  fo  of  other 

ia  caufe  eft',  pur  ceo  que  quant  un  orders  of  religion,  8cc.    and   afke 

home  entra  eti  religion,  et  ejlprofejfe,  judoement  if  h^  (hall  be  anfwered; 

ileft  mart  en  ley,  et  Jon  Jits,  ou  auter  And  the  caufe  is  this ;  that  when  a 

coufin    tnaintenani   lay  enheritera,  man  entreth  into  religion,  and  is 

aujy  bien  ficome  itfuit  mort  en  fait,  profefled,  he  is  dead  io^the  law,  and 

Et  quant  il  entra  en  religion,  id  poit  nis  fonne,  or  next  coufin  inconti- 

f aire  Jon  teftament,  etfes  executors',  nent  (ball  inherit  himi  as   well   as 

les  queux  executors  averont  vn  action  though  he  were  dead  indeed.   And 

de  aet  due  a  luydevant  Pentre  en  re^  when  he  entreth  into  religion,  he 

ligion,  ou  auter  ailion  que  executors  may  make  his  teftament,  and  his 

poient  aver,  Jicome  il  Juit  mort  en  executors ;  and  they  may  have  an 

Jait.    Et  s'll  ne  fait  fes  executors  adtion  of  debt  due  to  him  before  his  - 

?uant  il  entra  en  religion,  dpn^ues  entry   into  religion,  or  any  other 

ordinarie  poit  committer  radminif  adlion  that  executorb  ipuy  tiave,  as 

tration  defes  biens  a  auters  homes,  ifhe  were  dead  indeed.   And  if  that 

Jicome  il  Juit  mort  en  fait.  he  make  no  executours  when  he 
entreth  into  religion,  then  ,the  ordinary  may  commit  the  adminiftra- 
tion  of  his  goods  to  others,  as  if  he  were  dead  indeed. 

ia]  Br«a. Iib»5.  ♦'    pNTREet  profcfc  en  religion."    [a]  It  is  to  he ob-  r,  ^^      1 

•  b^.^^'**'  '**^*  .  fcrvcd,  that  a  man  doth  enter  into  religion  at  his  fiHl  ^^  ^'  *' -» 

^,%9.^¥\cXM  comming,  and  livcth  under  obedience ;  but  hee  is  not  profefled,  till 

iili.  6.ca.4i/  A  yeare  be  paft,  or  fomfe  time  of  probation.     And  he  is  faid  to  be 

5  E.  f.  tir.  profcfTed,  when  he  hath  taken  the  habit  of  religion,  and  vowed 

Nonabil.  S6.  three  things,  obedience,  wiltull  poverty,  and  perpetual  cbaflity. 

1  E  3  9^  ^^^  therefore  our  authour  faith  here,  enter  et  projejfe. 

Dotlr.  &  Siud.  "  En  Vorder  dcsfreres,  preachers  ou  [A]  minors."  It  appeareth  in 
141.  91 K,  2.  our  bookes,  that  of  friers  there  were  foure  orders,  -viz.  minors, 
Jadgment263.  aqgnftins,  preachers,  andcarmelites;  and  ihefrancijcanij  capuchim, 
<P^  136  ».)  *°^  oh/ervanteij  are  included  under  the  title  of  minors ;  and  they 
16]  4'h.  4*  were  called  ohfervants,  becaufe  they  bee  not  conventuall  or  joyned 

C8.  17.  together  in  a  brotherhood,   but  live  feparately,  and  bind  ihemlelves 

V5  H.  8.ca.  If.  Iff  obferve  more  ftri(?tly  tlie  rites  of  their  order,  [c]  Cum  quisftmd 
4^1  b"*       •^  ^^^^o^^"^  eontulcrit,  rcnunciat  omnibns  qnccfitculijunt^  kabitd  diftinC'^ 

tioncj  utrHvi  habit  urn  probatioimfufceperit,  vet  habitum  proftjjionis. 

"  II  ejt  mort  en  ley!*  Civiliter  mortuus,  or  mortuus  /aculo. 
[rf]  BraaoD»  fo.  fd]  There  is  a  death  in  decde,  and  there  is  a  civili  death,  or  a 
301. 4W.  g  death 


Lib.  2.  Of  Villeflag^.  Se6k.  soa. 

death  in  law,  morrdvilis  and  mars  naturaUsi  as  here  it  appeareth ;  Brittoo/fo.  22^ 

and  therefore  to  ouft  all  fcruples,  leafes  for  life  are  ever  made  dur^  250, 251. 

ing  the  naturall  life,  &c.    (1)  If  the  father  enjtcr  into  religion,  then  ^*^^  ^^  ^• 

fhallhisfonae  andheirehave  anaififeofmordiancefter,  andthewrit  ^ 

Ihall  fay,  [e]  Si  fF.  patei,  4rc.  die  quo  obO^  habitum  reUgionis  qfvn^  W  F.N.B.  196. 

Jity  in  quo  hobitu  profefusfitit,  ut  dicitur.  5  E.  >  3. 

[1  ^2   b  1       "  Auxibien  come  iljuit  mort  en f cat!*    But  yet  to  three 
^   '     '-^  purpofes,  profeiTion,  that  is,  the  civiil  death,  hath  not  the 
efie£l  of  a  naturall  death. 

Firil,  this  civiil  death  (hidl  never  derogate  from  his  owne  grant, 
nor  be  any  mean  to  avoid  it     And  therefore  if  tenant  in  tailemak- 
eth  a  feoffment  in  fee,  and  entreth  into  religion,  his  ilTue  (hall 
have  no  formedon  during  his  life ;  becaufe  that  ihouid  be  in  deroga-  rF.  N.  B.  213^ 
tion  of  his  own  grant,  and  be  a  meane  to  avoyd  the  fame.  A.) 

[/]  Secondly,  it  ihall  never  give  her  availe,    without  whofe   ff  ]  33  e.  j. 
confent  he  could  not  have,  entred  into  religion,  and  therefore  his   K»wer  176. 
wife  after  his  civiil  death  (hall  not  be  indowed,  untill  his  naturall  f ^^-  ^-  ^*- 
death.     But  if  the  wife,  after  her  huihand  hath  entred  into  reli-  ^  £  3^' 
^ion,  alien  the  land  which  is  her  owne  right,  and  after  her  huf-- £ntreConge52!. 
band  is  deraigned,   the  bi^iband  may  enter  and  avoid  the  aliena-  21  £.  4. 14. 
tion.  (AmeSS,b.) 

Thirdly,  it  ihall  not  worke  any  wrong  or  prejudice  to  a  (Iranger 
that  hath  a  former  right ;  and  therefore  if  the  diiTeifor  entreth  into  • 
xeligion,  and  is  profefled,  fo  as^the  land  defcends  to  his  heire,  yet 
this  defcenc  Oiall  not  telle  the  en  trie  of  the  diiTeifee, 

\g\  A  woman  cannot  be  profeiTed  a  nunoe  during  the  life  of  [^|5£.4.S.a. 
.her  hufband.     But  f 0 me  do, hqld  a  diverii tie- [A]  Uiat  o/i/e  carnal   ffc]i8H.6. 
jcopulamy  the  hufband  or  wife  may  enter  into  religion  without  any  33.  perfortefc 
confent,  but  pqli  carnaUm  copuiam  neither  of  them  can  without 
.confent  of  the  other. 

[f]  But  if  a  man  holdeth  lands  by  knight^  fervice,  and  is  pro-  rt]si£.8. 

Colli! 


feiTed  in  religion,  his  heire  within  age,  he  ihall  be  in  ward,  [it]  If  I  Collufion  29. 

be  diiTeifed,  and  my  brother,  releafeth  with  warranty,  and  is  profeiTed  W  ^  ^*  ^* 

in  religion,   and  the  warranty  defcendeth  upon  n^Q,  this  warrantie  v?d^e2h    te 

(hall  binde  me ; .  becaufe  I  am  his  heire,  and  fuch  inheritance  as  my  ^f  WamniT, 


brother  had  ifiall  defcend  upon  me.  -  '  Se£t. 

[/]  And  if  one  joyntenant  be  profeifed  in  religion,  the  land  (hall  U]  21 B.  2. 
furvive  to  the  other.    If  a  man  or  woman  be  profeiled  in  religion  Jndgm.  263. 
in  Normahdie,  or  in  anie  other  foraine  part,  fuch  a  profeiTion  ftiall  C^**^*  ^^^'  **•) 
not  difable  them  to  bring  any  adiun  in  Englimdy  becaufe  it  wanteth 
triall ;  but  they  mud  be  profeifed  in  fome  hpufe  of  religion  within 
this  realme,  for  that  may  be  tried  by  the  certificate  uf  the  ordina- 
te, fo  as  of  foraigne  profeiTions  the  common  law  taketh  no  know- 
ledge (1).  .  [fff]  And  yet  in  fome  cafe  one  that  is  profeH'cd  in  reli-  [fn]ioE.S.5ll. 
gion  within  the  realme  ihall  have  an  adion :  as  if  he  be  made  an  14£.3.  Eieca- 
executor,  or  if  he  be  an  adminjftf^)r,  he  ihall  main taine  an  aAion,  tutors  ar.^ 
not  in  his  owne  right,  but  in  rigj^i  of  the  dead.  ^i^H^fi*^ 

[«]  If  a  monke  be  made  a  bilhop,  or  a  parfon,  or  a  vicar,  he  3  fj.V  5^4." 

(hall  have  an  action  concerning  his  biQ)Qpricke^  parfonage,  or  vi-  [n]  44  E.  3.  9. 

carage,  ctjk  dejimilibus.  Nonability  3. 

And  ^*  "  8-  !«• 

(l)  [Sec Note  207.)  the  arg:u#entt  in  the  cafe   of   llorniy 

-        .  -  and  Fleetwood^  i.  Stra.  347,    C^m.  207. 

^%  sie  ante  3.  b.  n.7.  to  which  add    «0'Mo««.iiJ- 356-4o6- 


Uh.  fl.   Ca^.  II.        0^  Tli6ilaj!t<S'  Se6l.  Ii0(k 


M  f  II.  ♦  A  M  AM  rf  §4amM  M  fiMMif  ^  Al  UA^,  yerf^ng  artflf; 
8 H.  5. 6.  Wfliiil  B&i^  ftr  teaiM  emnsn^g  fttt  fiume.  Atid  albeit  iiffft>^ 
IJf%^  '^  fpeft&ldl  gM«rttllj  ^ 6t»  ttet  is  profefRftd  in  reiigimt,  yet  nrafl 
so£'^  ft  A«t  t^  teHwfl<>^  (»f  tfr»  ftt¥ei«igii«  or  Brad  6f  t]l«  r«ligioiii 

Tili.l0.klrMit-  iMb!^,  a*  df  tlM  tBbot,  pii«t,  0r  tike  like;  [*]  tdr  ftlMH  tbey  be 
ability  9.  mokfftd  in  religion,  yet  By  tl^  poHcit  0f  the  la#,  tbev  are  per* 

r*i^^'^r  ^''^  ^^^^  ^  purchflJe,  and  to  implead  and  to  be  impleaded,  to 
415  41^429.  1^^  AR^  t6  Be  fBMd,  for  axty  tfiittg  t!iat  concemes  the  houfe  ot  relk^ 
Mir\  c  t.  fea.  gMn ;  for  otbemHfe  ^e  B^tofe  might  be  prfjtidked,  and  other  men 
14.  alfo  of  their  lawful  a^ons.    And  this  is  the  ancient  law  of  En^ 

^4  H,  4. 97.  b.  ffgff^^  ^  it  opp^areth  in  th4ft!  trords,  [p]  dts  hien9  drsgtntsde  rdigion: 
Vid'seafs96.    offetifl^Miondtldrfttnfimni^ywrh^  Btit  what 

14  E.  4.  M.  *  "  ^  monke,  ht,  were  beaten-,  funded,  or  imprifoned,  Ac.  dotik 
Ifl  Mir.  dbi  the  laW  gite  no  remedie  therefore  ?  Tes,  verily ;  [q]  fbr  in  that 
lupra.  cafe  the  abbot  and  the  monke  ftiall  joyne  in  an  action  againft  the 

W  «*  ^  2'  wrong  doer;  and  if  the  writ  be  «rf'  dttmnim  i^$  priortM,  the  writ 
x^  £^1^'  '^  P^'>  andif  it  htaddmmm  tpjbnmf,  it  is  goodalfd.  Alio  if  a 
57  H.&a  ttMmk«  be  b^  confpiraeiiB  fidfely  a^d  maltcionlly  indited  of  felony 
9«  H.  6. 86.  and  rohberM,  and  afterwards  is  h^wMly  acqoitted,  his  A>veraignb 
Br«a  1^X416.  and  hir  fltell  joyne  In  a  wnt  of  e<vnipirary  and  the  like.  And 
Bk'  Al  "^^^^^  IMUt&H  ipeaketfr  ^f  a  man  that  is  intifefibd  in  reiigion,  the 

S9  £.  3  i.  ^^®  ^w  is  of  a  ntmDe,y^MidMPOtt«rfSt,  «M#ah«  wmitmdis. 
3aa6. 7.  b.  [r]  A  #if<i  is  dilahled  ta  fiia  #ittioat  h«r  hiMiand,  as  much  as 
S4£.5.S4.bL  a  monke  is  without  his  Ibveretgn ;  and  yet  we  read  in  books  that 
t^  l^\o  i^  ^o««  <^^^  <^  ^>^  ^>^  '^  sMIttie  to  ftie  and  he  fbed  witiioiit 
frUH^  her  huiband:  [#]  fer  the  wii^  of  fir  Bottrf  Bdhtap,  one  of  the 
Sii.  f8«.  jnftioes  of  the  court  of  ^mmon  pleas,  who  was  axifed~  or  ha- 
s]  t  H.4w  f  7.4.  niihed  beyond  (lea,  did  Am  a  writ  in  her  owne  name,  without  her 
t,  B«iAr.  t4a  boibiind,  he  Being  alive  \  whenaf  one  faid,  etot  moth  minm,  ^bd 
?' rI  ^n^^*  famwnfertbrtBe  regis,  $m  awmiiMadbyirmw  con/vin^tm  roheHhgfi. 
ijS!)'  [0  King  £</nMir^  the  third  brought  a  jaarc  fst/^t^  againf^  thte 

[t]  loE.  3. 13.  lai^  of  Skdir^tefii  and  ftie  plMded,  that  ihe  was  covert  of  ba- 
ron ;  whereonto  it  wns  reply^d  for  the  kin|^  that  her  huiband  the 
lord  IMhr0»er$  wae  put  in  axile  for  a  eertaine  canie;  and  ihe  was 
raledtn  aafwer. 
(»]i  V»4. 1.  b.      M  King  Utmrk  the  feoith  hrotaght  a  writ  of  ward  againft  51- 

htl  B.  who  pleaded,  that  ihee  was  covert  battm.  Are.  whereunto  it 
was  replied  for  the  king,  that  her  huiband  ibr  a  crittie  that  he  had 
eonunitted  againU  the  king  and' the  peeret,  was  relegate  or  exiled 
into  O^fioignt,  there  to  tiemaine  until!  he  obts^ined  the  king's 
grace :  and  Qajboignt  chiefe  jniHce»  ear  tffii\/h/oeu>rUm^  awarded 
that  ihe  (hould  anfwer. 

Sir  TAd.  Egerion^  lord  chancellor,  in  his  argument  which  he  pub- 
ttihedapi^rt by himfelfe in Ctf/trtfi's cafe <ifirp<2^iutftf demand-  fj^o  a.] 
ed  what  former  preddent  there  was  for  the  warrant  of  the  ^  ^*^* 
FL  faiFtelitik'  lady  Se^djp'scaie  in  3  H.  4.  7.  (1)  which  occafioned  me  tofearch, 
19  E«  1.  and  upon  fearch  I  ibund,  that  thelike  judgment  had  bin  given  be- 

fore at  the  parliament  holden  itt  Crttfi.  Epiph.  an,  ig  Edw.  1.  where 
the  caie  was,  that  Thomas  of  Wryhitd  being  abjured  the  rcalme  fqr 
felony  in  the  yeare  before,  Margerie  dt  Mqje  his  wife,  and  Richard 
fpnne  of  the  fai^  ThomaSf  exhibited  their  petition  of  rigbt  unto  tKe 
parliament,  for  the  manor  o(  Sobbiry  wherein  her  huiband  had  but 
an  eihite  for  \ik  joyntly  with  her,  and  the  inheritance  in  Richard 
the  ion  by  n^  The  tarle  of  Ghucefier,  lord  of  the  fee,  (who, 
t  clauBing 

( 1)  See  EUeim.  Ai]gum.itt  the  cafe  of  th^ /{^  «tfi  56* 


Lib.  3.  Of -YilHteiigp.  -'$60.  fori, 

ledged,  fjuod  mnfuitjpri  cifmjon^mj  quid  aliqu^ftgminf*  infrar^t  to 
^U'^uofi  it  rrag  vivente  fmritofuo^  eh  ^fubfi  pr^'aiua  ThfvmfMuraoif 
regfiu^t  ^t.  adhuc  vivit ;  ct  ajferit  idem  cgm^*  nun^ffim  ivjHiiBQai cqfim 
^<di^i',  et  indc  petit  pq^  midtas  oUegatipues^  qylbft  fojfit pftt^vm 
manerivm  teuere  ut  ejctmtam/uam^  Super. §uq per  mi/m  dimhutmre-  Note  the  m* 
gan  prccceptumfuiij  ^nhd  tamju/lit^Jui  de  vtraque  otmco  q\/t^  c(Uei^  cieiu  tri«ll  of 
de  re^"i.  Juo,  tgm  vnliteM  qv^mjerricfites  wi  kgthu$  ^  cofyuetudmilm  f*^^***'  m»ium 
Anglu£  i  xperti,  maii darhilur^  quod  ejent  coramjrege  et  ejus  amJUiOy  SfC,  *"  **** 
ad  certiorandum  ipjum  regent ,  qualiter  et  quqmow  in  cafu  ijfiojiierit 
proci'leHdmu,  et  qualiter  tewporUms  prateritis  et  mtttcejfbrum fi^o-* 
rum  i*i  cq/ibus  comtmiLibui  fieri  conjuevit,  et  interim  fomtauMir  rr- 
cprda  (It  confimiliifus;  ubi  recitantur  d/uo  vel  tres  cor^miks  cajiis, 
Et  quia^  hctt  prius  fion  vidchatur  aliquibusjuri  confonumfuiffe^  qubt^  The  gro«twr 
uxor  iffrttdvirifecunduTn/an^amecclefiam,  miaiiiercnngue  aeliquiffet  t|»o"*J  o^  j^^ii* 
quoad  jorum  rcgium^  non  pojet  nee  deberet  S  viro  fuo  feparari^  etfic  JJfd  prwdenti. 
quxqmdjortt 'u^pQj^eJjitmeu:fQris'C(mvertereturiHpot^aUmvirifui^^ 
tt  hoc  maHtftJle  unminueret  contra  confuetudmem  regni ;    et  etian^ 
quia  quidam  dubitabof^i  quhd  de  pojjefionibus  et  bow  uxoria,  vir  p^it 
^liqualiter  fvjientari :  tanien  coram  conjtlio  domini  regis ^  vocatis  thcf 
faurar*  et  barvnibus  etjujiidariis  pie  utroqut  b^ncoy  concordatum  efi^ 
quodpnedifta  M({rgerta  rjekabeat  talemfeifinfimf  SfC.  fecundum  pur'  • 
poriufn  finis  prcedid.^Sfd    (^)  Fatet  etiam  confimiie  exemplum  tem-^ 
pore  Henrici  patris  regis,     I  l^ave  ci^  this  folemne  refo]ution  the  a  foleitin  refo* 
{hore  at  large,  becauie  th&re  be  many  excellent  things  to  be  ob-  lutiou  of  the 
ferved  in  it:  tfo  a^  by  that  whicji  h^th  beene  faid,  it  plainly  ap-  law  in  Uas  point, 
peaieth,  that  this  opinion^  concerning  the  habiMt^  of  the  vife  of  a 
hian  abjured  or  banilhed,   yfBS  not  lirii  ]|atched  by  the  jadges  in 
Henry  the  fourth's  time.     And  her^  j#  to  be  obferved,  that  an  ab« 
juration,  that  is,  a  deportation^  fojr  ever  iit^to  a  forreine  land,  like  to 
profeilion,  (whereof  pur  autlior  fpeaketh  ber^.i8  a  civil  death  \  and 
that  is  the  reafon  that  the  wife  inav  bring  an  adion,  or  may  be  im- 
pleaded during  the  naturall  life  of  her  hii(hand»    And  fo  it  is^  if  by 
e6l  of  parliament  the'Eutl^and  bee  a.ttainted  of  treafon  or  felony, 
andfaving  his  life,  is  banifheci  for  ever,  aa  Belknap^  6ce,  was,  this  is 
a  civiil  death,  and  the  vife  noay  fue  as  SLfemefole.    And  hereby 
.  yon  may  linderdand.your  bookes,  which  treat  of  tlvs  matter.    But 
If  the  hufband,  by  a^  of  parliament,  have  judgement  to  be  exiled  but 
for  a  time,  which  fon^e  cqU  a  relegation,  that  is,  no  civill  death,  (3). 
And   in  8  E.  9.  an  abjuration  is  called  a  divorce  betweene  the  (3.  }nfi,  ^17,) 
liufbandand  wife.     Sed  opus  efi  interprete ;  for  by  law  no  fubje^cao  8  £.2.  Coro«* 
be  exiled  or  b^xnifhed  his  country,. whereby  he  fliall  perdere  patriam^  ^*'  - ,     . .       . 
\A\i  by  authority  of  padiainent,  or  in  cafe  of  abjuration,  and  that  Mrir>umeutuDo« 
xuud  be  upon  an  ordfinary  proceeding  in  law,  as  it  was  in  this  cafe  the  niakii>g  of 
of  ffej/land,  the^atute  of 

.Another  example  we  have  in  our  bookes  to  this  effed.    If  the  ^  ^'-  h  *^»-  *• 
huibahd  had  ^aliened  the  land  ofhis  wife,  and  after  had  coipmitted  5*|!*'J!JJ^"*^t"'^ 
fi^lony  and  beene  abjured  therealme,  the  wife  (hall  have,  a  cui  ir^  et^fi Hi  tempore* 
vi(a  in  his  life-time,  agreeable  with  the  faid  refolution  in  parlia*-  £.  2.    31  £.  1« 
ment,  for  that  the  abjuration  was  a  civill  death  (4).  Ci^  in  viu  31. 

See  in  t)je  Regifler,  a  womaii  was  baniftxed  out  of  die  towne  of  (^*  ^*  ••) 
Caiice  for  adultery,  by  tlie  law  or  culiome  of  that  place,  and  there  RMift.  fed, 
fippeareth  chart  a  pardonationis  pro  myliere  bqnnitd^    Sed  nos  non  3lT.  b« 
iUlbem  » talejn  confuetuditum,  ^ 

But 
(2)  [Sec  Note  208.]  (4)  [See  Note  2 la] 

(i)  l*^^  ^^^^  209*  J 


Lib.  2.^  ^Cap.  11.         Of  Villenage.  SeSt.  20O. 

[a]  Vide  in  my  [a]  But  by  the  common  law,  the  wife  of  the  king  of  England 
preface  to  the  is  an  exempt  perfon  from  theking,  and  is  capable  of  lands  or  te> 
Sixth  Bookc.       nemencs  of  the  gift  of  the  king,  as  no  other  feme  covert  is,  and 

ieforeThc  Con-  ?**y  ^"*  ^"*^  ^  ^"®^  without  the  king ;  for  the  wifcdome  of  the 

'  qneft.   10  £.  s.  couimon  law  would  not  have  the  king  (whofe  continuall  care  and 

'  S6.  V.  ftudy  is  for  the  publike,  et  circa  ardua  regni)  to  be  troubled  and  dif-^ 

so  &  9.  S.         quieted  for  fuch  private  and  petty  caufes :  fo  as  the  wife  of  the 

sl  £  3  Vi     '    ^^^^  ^^  England  is  of  ability  and  capacity  to  grant  and  to  take,  to 

:  49  £  3.' 4.  '       fnejsnd  be  lued  as  a  feme  fole  by  the  common  law. 

\  49.  Aff.  e..    ll'H  4.  67.     14  £.  5.    Voueher  110.    iO  E.  5.    Nonabil.  9.    31  £.  5.    Qaar. 
imp.  146.    S  H.  7.  14.    19  H.  6.  2.     S8  H.  6.  13.     7  H.  7.  7.  a.      26  H.  6.      Aid  ie  roy  24. 
■  FieL  Fi.  2.  ca.  63.' in  Fine.     PI.  Com.  231.    Staaf.  Pncr.  10.  b.    (Ante  3.  a.) 

PI  18  E.  3.  2.        [6]  And  fuch  a  queene  hath  many  prerogatives ;  as,  (he  (hall 
^ef  916        '   ^"^  °^  pledges,  for  fuch  is  her  dignity,  as  (he  (hall  not  be  amerced. 
.  r.  N.  B.  101.  a.       '^^^  queene  nor  the  king's  fonne  are  rediained  by  the  flatute  of 

1  H,  4.  cap.  6.  concerning  grants  by  the  king. 
[*]  18  £.3. 32.       [c]  In  a  quarc  w\pedit  brought  by  her,  fome  (ay,  that  plenarty 
84£.  3.  :j5.73.  js  no  plea,  no  more  than  in  the  cafe  of  the  king. 
U]  32  £.  3.  [<^J  If  any  bailife  of  the  queene's  bring  an  action  concerning  the 

«  E  3*33  hundred,  he  (hail  fay,  in  contemptum  domini  regis  ct  reginct.  r-  ,  ^ 

1  he  queen  (hall  pay  no  telle.  -L^33*o.J 

W^'N.B.  '[c]  It"  the  tenant  of  the  queene  alien  a  certaine  part  of  bis  te- 

a»o.  A.  nancie  to  one,  and  another  part  to  another,  the  queene  may  diftraiae 

in  any  one  part  for  the  whole,  as  the  king  may  doe ;  but  other 

lords  (hall  diftraine  but  for  the  rate  *,   and  therefore  where  the 

queene  fo  diAraineth,  there  lyeth  a  writ  de  onerando  pro  raid  par- 

If 2  F.  N.B.      tione.    [/]  The  writ  of  right  (hall  not  be  direded  to.  the  queene 

I'f*  .   jfiii  more  than  to  the  king,  but  to  her  bailife.     Otherwife  it  is  when 

any  other  is  lord. 

(gj]  14  E.  3.  [g]  In  cafe  of  aide  prier  of  the  queene,  it  is  domina  regina  w- 

rooc^^'^^0.      con/ulta,  and  the  caufe  of  the  aide  prier  (hall  not  be  counterpleaded 
I2  R  S-  3-  b.      ^^  ™^^^  ^^  ^"  '^*  king's  cafe.     And  fee  where  the  aide  (hall 

17  E.  3.  65.        be  granted  of  the  king  and  queene,  and  where  of  the  queene  onely^ 

10  £■  3-  ^7^-  and  (he  of  the  king.  [A]  But  a  protedion  (hall  be  allowed 
5£.  3.  4.  againd  the  queene,  but  not  againft  the  king.  Neither  (hall  the 
a^\^^66^  queene  be  fued  by  petition,  but  by  a  pracipc.  [i]  The  queene  is 
10E°3  18.  ^^^  bound  by  the  (tatute  of  Marlcbrklge  for  driving  a  di(lre(re  into 
t6  H.  6.  Aide     another  county. 

le  roy  24*  [A:]  If  any  doe  compare  the  death  of  the  queene,  and  declare 

[h]  21  E.  3. 13.  it  by  any  overt  fa6l,  the  very  intent  is  treafon,  as  in  the  cafe  of  the  • 

Protc£k  122.  ^^'^fi? 

11  H.4.  67.  b.        U]  No  man  may  nuu-ry  the  queene  dowager  without  the  king's 

[i]  30  E.  3. 5.  licence.    (1)  But  let  us  now  returne  to  Littleton, 
k]  Ucftat.  de 

dV^*  \t^  ^°"       "  ^^  P^^  -^^""^  ^^^  ifC/?a««n^  f */«  executors,  S^cr    [w]  If  J.  be 

f/VRot.^Parl.  bound  to  the  abbot  of  P.     A,  is  profefled  a  monke  in  the  fame 

B  H  6.  nil.  7.  abby,  and  alter  is  made  abbot  tliereof,  he  (hall  have  an  adion  of 

[w]  4  E.  4. 25.  debt  againll  his  owne  executors. 
6  £  4.4. 

18  F  4  ^19  *  "  ^o«7iie5  V ordinary  poet  conmitter  adminiftrationj  ^c,  ftcome  il 
22H.  ri.  5.  fuitnuortcnfait!*  [w]  Note  the  (latute  of  31  JS.  3.  ca.  ii.  that 
h  H.  7.  2.5.  b.  giveth  actions  to  the  adminillrators,  fpeaketh  of  a  man  that  die^ 
fill  PI.  Com.  inteflate,  which  by  the  authority  of  Littleton  extendeth  as  well  tQ 
iSO.  231 .  Greif.  ^  ^.^^,^1]  ^^.^^  .^^  ^^  ^  naturall. 


lroukt*«  ckt't;. 


(0  iSccNctczn,] 


Lib.  2..  Of  Villenagc  $^.  SOU 

'  Sea.  201. 

TE6.  eftf  lou  un  home  efi  excom-    TT  H  E  fixth  is.  where  a  man  h 
•^^  menge  per  la  ley  dt  faint  efglijey  excoamiunicated  by  the  law  of 

et  il  fuifi  uh  action  real  (mperfonal,  le  holy  churchy  and  be  fueth  an  aAion 
tenant  ou  defendant  poitpieder,  que  real!  or  perfonall,  the  U^pant  or  de- 
celuy^  quefui/ly  eji  excommengey  et  de  fendant  may  pleade,  that  he^  that 
ceo  covient  monfirer  lettre  de  levefque  fueth^is  excom  municated,  and  of  thia 
fouthfonfeale,  tefmoignant  Vexcom^  it  behoves  him  to  fliew  Uic  biftiop's 
mengementy  et  aemaundera  judge-  letters  under  his  feale^  witneifing 
fnenty  iilferra  refponduCy  S^c.  Mes  the  excommunication,  and  cdDce 
en  cefi  casy  ji  le  demandant  ou  plain-  judgment^  it'  he  (hall  be  anfwered, 
life  ceo  nepoit  dedire,  le  breve  rCaba-  &c.  But  in  this  cafe,  if.  the  de- 
tera  myy  mes  le  judgement  ferray  que  mandant  or  plaintife  cannot  deny 
le  tenant  ou  defendant  alera  quite  it,  the  writ  ihall  not  abate,  but  the 
fansjouVy  pur  ceo,  mie  quant  le  de  judgment  iliall  be,  that  the  tenant 
ffuindant  ouplaintife  ad  purchafe  les  or  d?^*endaiit  (hall  go  quit  without 
>  letters  de  ahfoluiiony  et  ceux  font  day,  for  this,  tRat  when  the  de- 
mon/lres  a  le  court,  il  poit  aver  un  mandant  or  plaintife hath  purchafed 
rifommom,  ou  reattachmenty  furfon  his  letters  of  abfolution,  and  (hewed 
ordinal,  folonque  la  nature  de  fon  them  to  the  court,  he  may  have  a 
brief e,  Mesen  lesauters  5,  cajes  le  refummons,  or  a  reattachment,  upon 
brief eabatera,  S^c.fi  le  matter  monjire  his  originally  after  the  nature  01  his 
ne poit  ejtre  dedit,  .'  writ.     But  irt  the  other  five  cafes 

the  writ  iliall  abate,  Scc«  if  the  matter 
(hewed  may  not  be  gainfaid. 

^*  jpXCOMMEfNGE,  excommunicatuSyeTCommunicatior  [a]  Si-  [«]BraaoD,1ifc. 
cut  quis  voterit  habere  lepram  in  cprpore,  ita  et  in  animd.  ^J^*  ^^'  ^*^» 
Excommunicato  inter dicitur  omnis  aHus  legitirmiSy  ita  qubd  agere  nan  ^  c  44.*^*' 
potefiy  nee  aliqiiem  convenire,  licet  ipfe  ab  aliis  poffit  convettiri.  Briitoti,  ca,  49. 

Excommunicatio  ^Jl  nihil  aliud  qudm  cen/ura  hcanoneveljudice  ec-  fol.  125. 
clejiqftico prolata  et  vifiifta,  privans  legitimdcommunione  facramento^  i^-  N.  B.  62. 
turn,  et  qxtandoque  hominum.    [•]  It  is  divided  into  the  greater  and  ^^l'  J^^S*  ®*^ 
the  lefler.     Minor  ejly  per  quam  quis  ifacramentorum  participatione  ^.  jA^ ' 
confcientid  velfententid  arceatur.'  Major  efi,  qua:,  nvnf alum  dfacra- 
mentorum,  verilm  ctiamjidelium  communionc  cxcludit,  et  ab  omni  aHu 
legit imo  feparal  et  dividif.     But  either  of  them  both  difableth  the 
paity.     [b]  Cttm  excommunicato,  autem,  mc  orare  nee  loqm,  nee  [/iJBraftoii, 
palam,  nee  abfcondit^,  nee  vefci  licet,  except  is  quibufdam  per/bnis,  426.  b.  ace. 

ti  QA  a  1  But  every  excommunication  difableth  not  the  party,  [c]  If  [c*|  30  E.  3.  15^ 
^^'    *-'  bailifes  and  commons,  or  any  other  corporation  aggregate  42  E.  3. 13. 
of  many,  bring  an  a^ion,  excommengement  in  the  bailifes  fhall  not  ^^  ^-  ^-  ^ 
difable  them,  for  that  they  fue  andanfwer  by  attorney.     Otherwife  ^^  **  ^  ^^' 
it  is  of  a  fole  corporation.     But  if  executors  or  adminidrators  be 
excommunicated,  they  may  be   difabl^d;    becaufe  they,    which 
converfe  with  a  perfon  excommunicate,  are'  excommunicate  alfo. 
[</]  If  a  biihop  be  defendant,  an  excommunication  by   the  fame  yi  Sce*Artic. 
bilhop  againll  the  plaintife  (hall  not  difable  him,  and  it  iliall  be  in-  cferi,  ca.  r. ' 

'  tended  fo*  .iie  fame  caufe,  if  another  be  not  (hewed.  ^  £•  ^'  8. 

8  K  3. 7a 
H.  7.  ^,    10  H.  7.  8,  &  ».    18  £.  3. 58.    S8  E.  3. 97.    16  £.  3.  Excom.  .5.    20  £.  3.  ibuL  9. 


9  H.  7. 
dH.4. 


«  Lettre 


Iiib.  a._Cap.  11.       ^  OfViltenage,  Se6t.  201, 

fe]  Bra^on,  «  Lettre  del  eve/que  Jautk  fonfeok!*     [<-]  None  can  certifie  ex- 

Jib.  5.  fo.4V6.  K  commengement  but  only  the  bi(hop,  unlefle  the  bifliop  be  beyond 
to  U  6  ^7  itaL  or  in  rcmoHs;  or  one  that  hath  ordinary  jurifdidion,  and  is  im- 
SO  £.*  3!  E^-  mediate  oAlcer  tu  the  king's  courts,  a&  the  archdeacon  of  Rkkmmdy 
eummen^ement  Of  the  dean  and  chapter  in  time  of  vacation.  [/]  But  in  ancient 
ta.  33  £•  3.  time  "every  olficiall  or  commiflary  might  teftify  exconimengemf  nt 
!uf^'h*d  2:s.  ^^  ^^  li^ng'e  court ;  and  for  the  mifchiefe  that  enfued  thereupon,  it 
11 H.  4!  14.  ^^  ordained  b^  parliament,  that  none  (hould  teftifie  excoinmenge- 
F.  K.  B.  M,  €5.  mentbut  the  hiHiop  only. 

^3%  7 K.  4 14b  ^[jg\  If  a  biihop  certifie  that  another  bilhop  hath  certified  him, 
SH.  6.  3.  (^  t^e  partie  which  is  hiadioccfan  is  excoxAmunicated,  thia  ceiti- 

S^Ca*«I'  •  ^^^  ^^^  another's  report  is  not  fuificient.  [h]  If  the  biAiop  of 
irKo.Alir.8il3.)  ilooi^yOr  any  other  having  forai^ie  authority,  doth  excommunicato 
(/*lil  H.4.  6t.  any  fubjecl  of  this  realm,  and  Ciitifieth  fo  much  under  his  feale  of 
in  Debt.  lead,  this  HiaL  lut  Jifauie  tiie  p^i  ty ;  for  the  common  law  difallowea 

fo]  d3  £.5,  gii  3^  ^jQug  in  difafaility  of  any  fubje^  of  this  realm  by  any  for- 
F  f^B  65  raine  po\\er  out  of  the  reHhne,  as  things  not  authentique,  i^hereof 
<I)y.  5ri.  b.  the  judges  (hould  give  allowance,  [if]  If  the  biftiop  certiiitaU  the 
4.  uft.  5S7.)  excomniunicution  uud^r  fe.il,  albeit  he  dyeth,  yet  the  c<  rtificate 
W  1^  ^'  ^  fhall  ferve.  [ic]  Si  qnis  innodatusfverii  per  excomtnunkationes  rfi- 
ii^R^S  tbid  4.  ^^C/^  Z'*^  dixi-rJU  ddictis,  et  proj'crt  literas  ab/ulutionis  de  undfin-^ 
ti  0,  SO.  Afllid.  tentid^  mm  crU  oi^pdutus,  ijn9i{fque  de  omnibus  aim  ab/olvaiur. 
f.N.B.ei." 

4  H.  7. 15.  «  EvefyueJ'    EpifcofmSf  a  bilhup,  is  regularly  the  king's  imme« 

lA  M  ^  \i  ^*^  oflicer  to  the  kuig's  court  of  juftice  in  caufes  ecclefiafticali, 
ii]  14 £  a.  ^^  ^^^  ^^^  bi/hoprickes  in  EMglc/iJ  are  of  the  king^s  foundation* 
kxcom.  8.  ,  ^^^  ^^^  king  is  patroa  of  them  ^l ;  [I]  and  at  the  6rft  they  wera 
8  £.2.  ibid.  tC  donative,  and  fo  it  cippeares  by  our  bookes,  and  by  adts  of  parlia^- 
f  jIt]  Hill.  14K.3.  ment,  and  by  hiflory,  and  that  was  per  traditionem  annuli  4*  po/toT" 
Coram  rege,  aUs  baculi,  u  e.  the  crofier  (i).  And  kmg  Henry  the  firil>  being 
Tbefuir  ^'^  perfuaded  by  the  biihop  of  Rmc  to  make  them  elective  by  their 
(Ante  97.  ■.  chapter  or  covent,  refufed  it  (;2).  [sn]  But  king  JoAu  by  his  char- 
J>oft.a44.)  ter  acknowledging  the  cuHonie'and  right  of  the  crowne  in  fonaer 
[i]  17  £.  &  times,  yet  granted  de  communi  ooifenfu  baranumy  that  they  Hiould  be« 
h'  ^^*ff  eligible,  which  after  was  confirmed  by  divers  acts  of  parliament. 
«5H?8.  cT^io!  ^^  afterward  the  manner  and  order,  as  well  of  ele^iqn  of  arch- 
X  Co!  73.  le  *  biiliops  and  biihops,  as  of  the  coniirinatioo  of  the  eledion  ami  coo* 
c«fede<i€tn«&  fecration,  is  [h]  enaded  and  exprclfad  in  the  (latute  of  25  H.  8* 
chapter  doNor-  But  by  the  ftatutes  of  31  H.  8.  and  1  E.  6.  (3)  they  were  ma<k 
wich.  Mat.  Phf.  jj^uj^^ive  by  the  king's  letters  patent^,  both  .which  Aatutes  are  re* 
Scft  lisi  134.  V^^^  (4^'  ^^^  ^^  fuitute  of  as  ii.  8.  doth  yet  remaine  in  full 
[ml  Rot.  Patent,  ^^^cc  and  efled  (5). 

15.  Jauuafy.  17  And  where  LitiUtoa  faith,  that  the  biihop  under  his  bAt,  muA 
Regis  Juhannis.  tedifie,  Icc.  it  IS  to  be  kuowne,  [o]  that  none  but  ibe  king's  conrta 
Mat.  Far,  pag.  of  record,  as  the  court  of  common  pleas,  the  king's  bench,  juAices 
l^ftai  de  Ca>  o^  gaole  delivery,  and  the  like,  can  writ^  to  the  biihop  to  certifi« 
lifle.  $5E.a.  baiturdjs  mulierty,  loyalty  of  matrimony,  and  the  like  ^ccIeHaAical 
Leftatttt.  de  matters ;  for  itia  a  rule  in  law,  that  none  but  the  king  can  write  ta 
Fruviff.  13  R.  2.  the  biihop  (o  certifie  ;  and  therefore  no  in^erioqr  court,  as  l/^9f^9% 
r'i  ^   »  J^orwkky  Yorke^  or  any  other  incorporaition,  can  wri|»  to  the  biihop, 

cl  20      ^'       ^^^  ^^^  ^^  ^^^^  ^^^  ^^  ^^^^  '^^'^  ^  rjemoye$i  into  the  coqrt  of 

To]  i  E.  X  Cowne,  160.  8  £.  3.  59.  S4  £.  3w  33.  44  £.  3.  S8.  8  ft  S.  Coiiaiaas  99^ 
n.  Ro.  Abr.  ri89.)  [p]  41  £.  3.  UZ.  ^  18  ^  3.  OX.  U  H.  4.  26..  3  Ij.  4  18. 
Regift.  7.  a.    i\  N.  B.  C  £. 

^onimoti 
(1)  [Sec  Note  212.}  (4)  [Spc  Note  215.] 

(a)  (See  Nme  213.!  (5)  [^tc  Note  216,] 

C3;  U*-^  ^''^tc  214.] 


tihiS.  Of  Villenage*.  Sfed-aol* 

Cammon  pleas,  and  that  court  mud  write  to  the  bilhopr,  and  then 

remand  the  record  againe.     And  this  was  done  m  relped  of  the 

honor  and  reverence  which  the  law  gave  to  the  bifhnp,  being  an 

N  04    b  1    ^<^^*^'^^^*call  judge,  and  a  lord  of  parliament  by  reafon 

L   t>^-     'J   q(  ^jjg  baronie  which  every  bifhop  hath.   (1)  And  this  was 

tbe  reafon  [a]  a  quarc  impedit  did  not  lye  of  a  churcli  in  Wales  in  [a]  8  E.  3.  59. 
the  coumy  next  adjoyning,  for  that  the  lordfhip's  marchei*^  could  ^^H.  6.  S3, 
not  write  to  the  biihop:  [b]  neither  fhall  conufance  be  granted  in  r  *,  S^^'-oq™^* 
a  quare  impedit,  becaufe  the  inferior  court  cannot  write  to  the  hi-  35  jj  g  ^^ 
ihop.     And  herewith  agreeth  antiquitie.     [c]  Nvllus  alius  prater  11  H.  6.  3. 
regem  potfjl  epifcopo  denumdare  inquifitionemfaciendam.     [d]  And  24£.  3.  33, 
another  fpeaking  of  loyaltie  of  marriage,  nee  alius  qudm  rexfuper  [h]  15  E.  i 
hoc  dentandarct  epifcopOy  quod  inde  if^quirertt,     Epifcopus  alterius  Conufans  41. 
mandatumy  qudm  regis,  nan  tenetur  obtemperare.     And  therewith  ^'^-^^^  ?*' 
agi-eeth  Britton  alfo.  VidcWa.  134. 

[c]  Brttft.  lib.  5.- 
. "  Le  briefe  nabatera,  SfC^    Abater  is  a  French  word,  and  figni-  lotj. 

§ieth  defiruere,  gr  prqfiernere,  to  de^roy  or  proftrate.     And  aWe-  [d]  Fleta,  lib.  5. 

mcnt  de  briefe  is  a  proftration  or  overthrowing  of  the  writ.  cap.  14.  Britton; 

fol.  248.  b. 

[•]  "  Aiera  quite  fauns  jour,  8fcJ'    That  is,  to  goe  quiet  without  [*]  ^«^-  lib.5. 

any  continuance  to  any  certaine  day  5  and  therefore  the  defendant  ?;'n  9  Vjconi 

is  not  bound  to  any  certaine  attend«mce,  until!  the  party  purchafeth  25.    Tse.  4.  d! 

his  letters  ofabfolution,  and  the  reattachment  or  refommons  bee  3.  Aflf.  p.  12. 

fued,  the  entry  of  which  award  is^  idio  loquela  pradi&a  remaneat  Vide  Se^  691. 
Jine  die  quoufque,  ^d 

"  Jour,**  Diesy  [e]  in  legal!  urioerftanding  is  the  day  of  appear-  [e]  5lH.  3.  cap. 
ance  of  the  parties,  or  continuance  of  the  plea.  And  you  (hall  uii-'  ^-  ^  |'  ^!"*c*>r; 
derftand,  that  firft  in  real!  anions  there  are  dies  ccmmunes,  common  si/h/q.  ca.21. 
dayes,  whereof  you  thai!  reade  in  divers  ancient  ftatutes. 

[/']  Alfo  in  all  fummons  upon  the  original!  there  mufl  be  fif-  [y]  Articoh 
teeiie  dayes  after  the  fommons  before  the  appearance,     [g*]  But  lupcr  Care.  c«. 
if  the  briginal!  be  returned  tarde,  and  fommons  alias  goetb  forth,  ^*-    .^^  ^'  ^* 
there  mull  be  nine  returnes  between  the  tejie  and  the  returne.  U]8H.  6.  20. 
And  fo  in  other  judicial!  procefTe  in  teal!  adlions,  faving  if  conu-  g|.J™'  jj'jJJ  o^g 
fans  be  demanded  to  be  holden  within  his  mannor,  there  proceffe  /g.  Joft.  557.)  * 
ihall  be  awarded  from  three  weekes  to  three  wcekes. 

And  before  the  (latute  of  <7r^icii///</;7er  cAflrtflj,  in  all  fommons  [^]  jVrirror,  cap. 
and  attachments  in  plea  of  land  there  lliall  be  contained  the  terme  2.  fe6t.  19. 
of  fifteene  days,     [jq]  And  it  appeareth  as  well  by  the  ilatute  as  ^^,["^^"  *j^/^/'^'* 
by  the  ancient  authors  of  the  law,  who  wrote  before  the  Itatute,  fyi.V^s'  Brit 
tnat  this  was  the  ancient  common  law ;  and  the  reafon  of  thefe  fol.  279!  b. 
long  dayes  given  in  reall  actions  was  the  recovery  being  fo  dan-  VIcto,  1.6.  c.  6. 
gerous,  that  the  tenant  might  the  better   provide   him  both  of  ^^  £•  4.  15. 
anfwer  and  of  proofes.     [*]  But  by  confent  they  may  take  other  f*i,^i*;"  ^'^«' 
than  common  dayes;  3?  ^  \  7q 

And  It  IS  not  amilie  to  note  what  the  ancient  law  was  m  proceed-  15.  ^if. 
ing  againft  a  man  for  his  life.  .  And  therefore  heare  what  Bntfon 
feith:  Sur  le  prefcntment  de  ceft  felony  (under  which  he  includeth  Briuoa^fo.lO.b. 
alfo  tr%ifon)  voilons  nmts  (for  he  wrote  in  the  king's  name)  qite 
trefious  ceux,  que  entferr  endites,face  le  vifcont  hajhment  prendcr^ 
etfafement  lour  corps  en  prifon  garder,  et  que  ik/o?U  menes  deiapt 
nous,  ou  deiaf^  nvsjvfiicesi  ct  pur  ceo  que  nullui/  nefoit  difgdntif 

di 
(1)  [etc  Note  117.] 
Vol..  I,  G«' 
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Lib.  2.  Cap.  lU  Of  Villenage-  Se<a*  201. 

d€  lour  rr/ponSi  v&Uotu  que  catx^que  ifint  fount  pri/e^  que  Uz  eynt  tempt 
de  pmrvryer  lour  r^pone  i  fjouraumeynsjilz  leprienty  etendcmemtien 
r]Fort«fcuein  fment  fafement  garde$.  [r]  Vide  Fortrfcut  of  this  matter.    And  fee 
*'**  ^y}^^      the  Mirror y  that  in  fome  cafes  the  party  convicted  had  forty  dayei, 
Aaclisf '  Mir-    ^^  ^^  ^^^  thirty  dayes  to  (hew  fome  matter  to  difturbe  (that  is,  to 
yor,  cm.  4.  Sea.  arrefc)  judgement,  which  now  I  know  is  gone  in  defuetudinem,  and 
kept  chores  dif-  great  expedition  is  now  made  in  pleas  of  the  crowne  concerning  the 
turbtn  judge*      fjfc  ©f  man.     Sed  de  morte  hominis  nulla  eft  cunftatio  longa, 

Uicher's  cafe,  ofl^uce  be  committed  in  another  county  than  where  the  bench  fits, 
<!{.  Inft.561.)  ,  atid  the  inditement  he  removed  by  certiorari  there  mufl  befifteene 

dayes  betvreene  every  proceHe  and  the  retume  thereof;  but  if  it 
be  committed  in  the  fame  county  where  the  bench  fit;  they  may 
proceed  </e  die  in  ditm  ;  but  fo  they  will  doe  rarely.  #But  let  us  r»- 
turne  againe  to  the  common  pleiis. 
a]  Artie.  I^p<*r  Secondly,  there  is  a  day  called  diesfpecialis ;  [a]  as  in  an  afiife 
'art.  ubi  fupra.  in  the  king's  bench  or  common  pleas,  the  attachment  need  not  be 
*  1"i?'Ji^'*  *'  1 5  *^ycs  before  the  appearance.  Otherwife  it  is  before  juftices - 
12  Aif.4  aifigtied.     But  generally,  in  afTifes,  the  judges  may  give  a  fpectalt 

2S.  Afli  79.  ^^y  ^^  their  pleafure,  and  are  not  bound  to  the  common  dayes ; 
.^  H.  d.  A(r  S.  [*}  and  thefe  ddies  they  muy  give  as  well  out  of  terme  as  within. 
9E.  4.  &.«.  go  upon  an  imparlance  the  court  may  give  any  fpeciall  or  parti<* 
^7E.  3. 1.  culiiT  day,  but  that  muft  be  in  the  teroie  time  ;  and  likewife  in  a 

Z  W.  1.  cap.  I»IT.       y.  •  y«       •  /.  •  11        rv  1  '      i-      -. 

r^lF.N.B.  177.  JCi^^JactaSt  upon  a  nne  or  a  recovery  m  a  reall  aaion,  becaufe  it 

K    7.  Aflr.7.  is  ft  writ  of  execution  ;  and  fo  it  is  in  a  per  quct  fervitia  and  tha 

14.  Aff.  4.  like,  and  in  all  judicial!  writs :  in  procefle  againd  an  infant  to  judge 

^  ?■  a  ^  of  his  age,  or  where  the  huft>and%>rayeth  in  ayd  of  his  wife,  or  in 

9  K.  4  18  *  ^  ^'^^  ^^  ^^^  ^"^^  ^^  ^^^  defendant,  there  need  not  be  fifteene  dayes. 

12  £.4. 15.  Alfo  after  demurrer  in  law,  the  court  may  give  what  day  Uiey 

8H.5.  £rr^r87.  wiU.     [b]  And  it  is  worthy  the  noting,  that  if  in  an  affife  the -par- 

f  ^i^"  \^^'  ^^^'^  ^^  adjourned  to  IVcftrn,  v/que  15  Pa/chw,  there  they  he  not  dc- 

JmirVe    ^  inandable  till  the  fourth  d.iy ;  but  if  it  be  adjourned  v/que  diem 

8  K.  4.  4.  Liincpy  or  dient  Martii,  there  the  parties  are  demandable  on  that 

1 H.  6.  4.  .day. 

er.  Aff.  33.  Thirdly,  [c]  there  is  a  day  of  grace,  dies  gratut,  or  a  day  of 

fc]  3  E.  2.  courtefie.    The  name  doth  (hew  of  what  kind  it  is;  and  regu- 

iSTTs^J^'rtO  ^^^^^  ^^^^  ^^  "  granted  by  the  court,  at  the  prayer  of  the  de- 

tilLs.  20!     '  mandant  or  plaintife  in  whofe  delay  it  is,  and  never  at  the  fi  qc  a.1 

iK.3.4.  '  prayer  of  tenant  or  defendant.     But  it  is  worthy  of  obfer-  ^   *>0*     J 

9.  Co.  49.  vation,  [d]  that  a  day  of  grace  is  never  granted,  inhere  the  king  is 

Countce  de  '  party  by  aide  prayer  of  the  tenant  or  defendant;  nor  where  any 

^irVi^  ^^^  of  parliament  or  pecre  of  the  realme  is  tenant  or  defendant, 

fdl  14  k.  3.  W  -^"^  fometimes  the  day  that  is  quarto  die  pqfi,  is  called  dtes^ 

Jour  ?4.  gratice;  for  the  very  day  of  returne  is  the  day  in  law,  and  to  that 

i;>E.3^ibid.2l.  dav  the  judgement  hath  relation  :  but  no  default  ftiall  be  recorded 

2,i  y'  .j'g  •  till  the  fourth  day  be  paft,  unleHe  it  be  in  a  writ  of  right,  where  the 

M  *J2  k:4.  ^^^  alloweth  no  tiny,  but  onely  the  day  of  returne.    This  day  is 

Junr:>9.  laks.  fometjmes  called  dies  avtorix,  and  fometimes  a  dies  datus.     But  it 

ihiri.  so.  were  too  long  to  enumerate  all.    This  Ihall  be  fiiftirient  to  give  the 

•^^  *Ji^'  ^^'  reader  a  talte  to  underftand  the  refidue  concerning  this  matter. 

V.  All.  SI. 

«1  E.  3.  13.     41  E.  3.  ibid.  16.    .S3  II.  C.  4^.     34  H.  6.  87.     10  Eliz.  Dicr  ^69.    39  H.  6.  «9. 
Hi  E.  3.  28.     24  E.  3.  Breve  556.     Bracl.  lib.  .5.  fol.  367. 

rjl  ^}  ^-'^'  *^'       [f]  There  is  alfo  a  day  of  appearance  in  court  by  the  writ,  and 

ig  U  6*'4'       ^y  ^^*  ^^^^'    ^y  ^"^'  ^^^"  ^^  ^^^^^^^  returns  the  writ     By  the 

9  roll. 


lib.  5,  Of  Villenage.  Sed.  sou 

1*q11,  when  he  b^th  ft  day  b?  iht  roll,  and  tBe  iherife  retnmes  not  5E.4. 1^. 
the  wri^  ther^  the  deieodaot,   to  faye  himfelt'e  from  corporaU  ^  ^,*^* 
paine,  a9  by  iniphfonment,  or  to  prevent  th?  loflfe  ol  iflues,  Or  to  g  ^  *•  J|* 
fave  his  freehold  or  inherjtance>  may  appClare  by  the  day  he  hat6  5  i^',  7  g^ ' 
by  the  roll.  10  H,  r/ll.  b; 

kl  Note,  it  i^  faid  ccrnimonrly,  that  the  day  of  tiifi  priu.%  arid  the  *7  H-  8. 14. 
day  fti  bank,  is  all  one  day. .  That  is  to  be  underdood  aa  to  plead-  ll'S^^i^ 
ing,  but  not  toother  purpofes.  j,  Eiif  Uirf 

There  are  dies  juridici  (which  [h]  Brifton  callcth  tefHps  covena'  jg^, 
bles)  ajid  dies  nonjaridicu     Dies  juridici  (except  it  be  in  affiffs)  'kj^i  H.6.  iOl 
are  only  in  the  tearrae.      [i]  And  there  be  alfo  in  the  te^inne  dies  i®.     4  H.  6.9. 
non  juridici.    As  in  all  the  foure  tearmes  the  fabbath  day  i?  not  ^.f'/nfjjxgi  * 
diesjuridicusj  for  that  ought  to  be  confecrated  to  divine  lei"vice.  rA]'tjruio,i,  lol; 
(l)  Alfo  in  Mickaelmaje  tearme  the  fcafts  of  /III  Sai/ifs  and  of  All  1S4.  h. 
iSouhs;{7)  in  Hillaric  tearme  the  Punjication  of  the  BUfi'ed  Virgm  (<•  I««ft.  564.) 
Miurie\  and  in  Eq^er  terme  tbefeaft  of  the  Ajcenjioa  are  not  dies  ['J  M'rro-^cap. 
juridici^  but  fet  apart  by  the  ancient  judges  and  fages  of  the  law  for  ^'J^^^  ivnvSi 
divine  fervicp.    As  for  Trinitji  tearme,  it  fometimes  bad  feveu  ^  qhj».5.  \^ei  i. 
dayes  of  retume,  and  was  as  long  as  Michaelmajfe  te^irme  is  novy :  ( Plowd  «65. 
but  for  avoiding  of  iafedlion  in  that  hot  time  of  the  yeare,  and  Cio.Ch'i.  60t. 
that  nxen  might  not  be  letted  to  gather  in  harveft,  three  returnes  Cro.Eliz.  itr.y 
(fince  JJftkton  wrote),  viz.  Cni/iino  Sancii  Johannis  Baptifice,  Oda^ 
lis  San^i  Johannis  Baptifice^  and  15  Sandi  Johannis  Baptijice,  are 
by  the  flatute  of  3^  H.  8.  cut  off*  and  become  dies  non  juridici.  53  H.8.  csjp*  St*' 
And  in  thofe  dayes  the  fead  of  Saint  John  the  Bapti/l  was  not  dies 
Juridicus.    And  the  faid  ilatuie,  caile4  Dies  Communis  in  Banco^ 
is  in  divers  points   (fince  Littleton  ^rrotxi)  altered,  as   by  the  faid 
ilatute  appearetfa.    And  in  ancient  time  refped  and  reverence  was 
had  by  law  to  certaine  times,  as  it  appearelh  ^A:]  by  the  Aatute  of  [-Jt]  W.  i.  cap;' 
W,  1.  cap.  51.  whi(;b  hath  a  fhort  but  an  excellent  pr'tamble ;  vii.   uium^l 
Et  pur  ceo  que  grand  charitie  ferra  dejaire  droit  a' touts  en  tout' 
iempsy  ou  mejtiorjerroit ;  purueu  cli  per  qff'entmeut  des  prelates^  gUf 
agijesdc  novel  dijti/hi,  mortdauncfftery  et  da.rreine  prefcntmcnt^  f^^if" 
Jent  prifes  en  le  Advent^  en  Septuagefimej  ct  en  Quarefme^  auxibi^a 
tome  (le  home)  prent  lenquefies :  et  ceopria  leroif  asevefques, 

[/]  This  ftatute  is  expounded  in  boukes,  which  i  have  onely  [q  7.  Afl*.  p.  T/ 
added,  to  the  end  the  Audious  reader  might  anderdand  the  l>ookes  14.  Afl*.  5. 
that  darkly  fpeake  of  this  matter,  and  be  ignorant  of  nothing  that  ^•^*  B.i77,&ai' 
belongs  to  the  undefftdnding  of  any  part  of  the  law.     Now  Ad'  ^^^' 
V(s»t  ia  a  moneth  before-  the  feaft  of  the  Nativity  of  Qur  Sariour  - 
Christ  fo  called  de  adventu  Domini  in  carne.    Septaage/ima  begin* 
neth  ever  on  the  fabbath  day,  and  is  the  third  fabbath  before 
Skrove  Sunday y  fo  called,  becaul'eit  is  the  feventieth  day  before  the 
fea(\  of  Eqfier.    Sexage/ima  is  tlie  fecoilld  Sabbath  before  Shrov^ 
Sunday^  (0  named,  becaufe  it  is  the  Gxtieth  day  b^or?  Eqfier ; 
and  fo  of  Quinquagrfima  and  Quadrage^wa^  [m]  whereof  yqgu  /hall  [m]  W.  1.  cap', 
reade  in  a^  of  parliament,  and  ancient  authors.    (3)  Now  as  51- *«it  unno 
there  be  ^if#  ji/nrf/c?,  fo  there  be  ^or^  cunvenientesf  whereof  the  ^J^' li^^!'^^^ 
Mirror  faith,  \n\diufiony  que  Un.  tient  pleas  per  dUntitfikfa  (id  eft   p,j  lyJirrori  libu 
fabbaths)  ou  per  outers  jours  defhidus,  ou  dttfmt  U  folcil  levjf^  ou  5.  I'edt  i, 
nodantre^  ou  en  di/kon^l  lieu. 

Furthermore, 

( X  >  [See  Note  218.]  Spelman's  Trealife  on  the  Terms  amiffi^ 

(2)  [See  Note 219.]  his  Pofthumii,  page  $7^ 

(^)  Se?  further,  as  to  dui  nonJuriSd, 

Ca  9 


lab.  2.    Cap.  II.        Of  ViUenage.  Sed.  201 . 

To]  Braa.  liK4.  [o]  Furtliennore,  there  are  (as  ancient  authors  term  them)  £es 
M.  264.  ^  folaris  tt  dies  lunaris,  ftcundum  quwi  Deus  divifit  lumen  d  tenehris^ 
Bntton,  foi.?09.  ^^  n^itius  duobus  diebus  efficitur  unus  dies^  qui  dtcUur  ariifidaHs,  <* 
1  Svmd.  886.)    «*^  prccccdcntt  et  nocte  fubjequcnte^  qui  confiat  ex  24  horu. 

But  we  at  this  day,  retaining  the  fame  method,  doe  differ  in 
^ords.  tor  we  fay,  dierum  ahijant  naturales^  alii  art jficiales  ^  dies 
naturalis  conjlatex  ^4  hom^ct  continct  dicmfolarem  et  no&em:  and 
therefore  in  indi^lmenls  of  burglary,  and  the  Uke,  we  fay,  in  no&e 
'  ejvfdan  diet,  JJle  dies  natural  is  tjtjpatium^  in  quofol  progreditvr  ab 
oriente  in  occidentem,  et  ab  occidtntc  iterum  in  orientem.  J)ies  artj/S* 
Gen.  eip.  L         cialis  five  folaris  incipit  in  ortujbtis^  et  dcjinit  in  occaju:  and  of  this 
▼ei.  4,  5.  (Jay  the  law  of  Englafid  takes  hold  in  many  cafes.     Now  divers  na- 

tions heginne  the  diy  at  divers  times.  The  JcweSj  the  Cialdeansy 
and  Babylonians,  heginne  the  day  at  the  rifmg  of  the  funne;  the 
Atheneans  at  the  fall ;  the  (Jmbri  in  Jtalif  begnme  at  midday  ;  the 
uEgpptians  and  Romunes  from  midnight ;  and  fo  doth  the  law  of 
England  in  many  cafes.  Of  all  which  you  ihall  reade  plentiliill 
matter  in  our  bookes,  and  in  my  Reports,  which  by  this  ihort  io- 
ftrudion  you  (hall  the  better  underOand. 

!p\  6ra£t  Ub,5.       [p]  There  is  alfo  annus  minor  and  major.     The  leifer  yeare 
bk  359.  conliAeth  x)f  36^  dayes  and  (ixe  houres,  whereby  in  every  fourth 

Brition.  fol.        ycare  there 


ladies  excrcfccnsy  which  makes  thatyeare  to  have  f  i  o  r  1 1 
lie  366  daies,  and'  that  is  called  annus  major.  ^   OD*  v,\ 


3?09  a. 

lo]  17  Elix.        **  ^^^  xeritate  366  daies,  and'  that  is  called  annus  major.  «-'*^^'  * 

l>ier  345.  [9]  A  quarter  of  a  year  containeth  by  legall  computation  91  dayes, 

<2.  Ho.  Abr.  and  half  a  yeare  containeth  18*2  days ;  for  the  odde  hours  in  l^all 
r*i^  H  ^  computation  are  rejecled;  ^nd  by  [r]  the  Aatute  dc  anno  bifTextiii^ 
ftat.dcanno  ^*  ^^  provided,  quod  computentmr  dies  iUe  excrefcens  et  dies  proximo 
biffcxtili.  prcecedens  pro  vnico  die,  fo  as  in  computation  that  day  excrefcent  is 

not  accounted.  A  month,  men^s,  is  regularly  accounted  in  law  9S 
dayes,  and  not  according  to  the  lolar  month,  nor  according  to  the 
M  6.Cn.  69.  kalendar  [s],  unleiVe  it  be  for  the  account  of  the  laps  in  a  quare 
Caieft)jre'»  cafe,  impedit.  There  is  menjisfolarvi,  and  men^  lunaris.  Solaris  ^12 
6"!  ciio  Jam,  ^'^*  ^'''">  '''*'  fpatium  30  dierum  horarum  10  ct  minutorum  30,  €i 
■xir,)  lunaris  4ji  fpatium  2%  dierum, 

**  Refommo7is  ou  re-attachment.**    Thefe  are  writs  that  the  de- 
mandant or  plaintife,  after  he  hath  obtained  his  letters  of  abfolo- 
tion,  may   fue  out   to  bring  the  tenant  or  defendant  againe  into 
[(]  Bra6t  lib.  5.  court  to  have  day,  to  make  anfwer  unto  him.     [tlf  And  thefe  writs 
io.  425.  |]oe  lye  in  all  cafes  when  the  plea  is  difcontinued  or  put  without 

7 'co "29*30*  day,  either  in  this  cafe,  or  in  cafe  when  the  demandant  or  tenant 
(Poft.  363.  8.)    ^'*^^^  his  age,  or  for  the  non  venue  of  the  juftices,  or  in  cafe  of  a  pro- 

tedion,  or  ejbine  defervice  le  roy,  ^rc.  Of  thcfi^  writs  there  be  two 
forts,  viz.  general!  and  fpeciall,  whereof  you  may  fee  preOdents, 
And  reade  more  at  large  in  the  cafe  of  difcontinuance  of  procelTe  in 
my  Reports,  and  need  not  hei:e  to  be  inferted. 

But  in  the  cafe  '*  Surf  on  originall.*^  This  is  intended  of  his  originall  writs,  or 
of  outlawry  the    of  that  wliich  is  in  (lead  of  an  originall  writ.     But  note,  that  in 

T/L^6bif^nT  ^^^  ^^^^^  ^^*^  ^*^^^  ^^^  ^'"^  ^^*^  ^^*^^ '  ^"^^"  ^^  ^^^  of  excom- 
not  1)18  pardon.  niengeii)ent  the  writ  fhall  not  abate,  but  the  plea  to  be  put  with- 
44*£.  3.  27.        out  day  untill  the  plaintife  purchafc  his  letters  of  abfolution,  and 

fue  out  his  refummons,  or  reattachement. 

In  ancient  tmtts  more  perfons  feemed  to  be  difabled  then  thefo 
fixe  recited  by  LittUton,    As  firft,  he  that  was  a  le{)er,  and  by  the 

wiit 


Lib.  2.^  Of  Villenage.  .      Sea..^02. 

writ  de  leprofo  amovcndo  was  propter  conrttgionem  morbi  pradi^i  (as 
the  writ  faith)  et  propter  corporis  defonmtatem{tx&  others  fay)  to  be 
removed  from  the  fociety   of  men  to  fnme   fohtary  place;  and 
thereupon  [m]  it  is  faid,  datur  etiam  exccptio  tenenti  ex  perfond  pC'  r^-|  Sn^L  Ub.5» 
tent  is  peremptoria  propter  morbum  peteniis  incurabilem  et  corporis  de-  fol  421. 
formitatemi    ut  Ji  petens  leprofus  Jutrit^    et  tarn  dcjomiis  qyhd 
qfpecius  ejusfujlineri  non  pojjlty  et  ita  qubdd  communione  gentium  ftt 
feparatusy  talis  quidem  placitare  non  pottji,  ncc  hcereditatem  peterc, 
[x]  And  herewith  Brition  agreeth.     Treating  of  difabled  men,  as   [*]  Britton,  toL 
men  outlawed,  abjured  the  realme,  attainted  of  felony,  &c.  he  ad-  39.  &  88. 
dcih,  ne  mefely  oufie  de  common  gents, 

[y]  And  Fleta  faith,  competit  etiam  ei  exceptio  propter  lepram  ma'  [y]  Fleta,  fib.  6. 
fiifrjlam,  utji  petens  lepro/usfuerity  et  tarn  dejormis  quod  d  commu-  cap.  39.  ' 
niont  gentium  mcrito  debet  faparari;  talis  enim  morbus  pet  en  tern  ^f^^'^^^^^^' 
repellit  ab  agendo,  nu"i4.  F.  n!b, 

.    And  if  thefe  ancient  writers  be  underftood  of  an  appearance  in  gji.  Rcgifter* ' 
perfon,  I  think  their  opinions  are  good  law ;  for  they  ought  not 
to  fuc  nor  defend  in  proper  perfon,  but  by  atttfrney  v^for  tliey  are 
feparated  d  communione  gentium  propter  contagionem  morbi  et  dejor-* 
tnitatem  corpom. 

Before  the  Conqueft  this  difeafe  was  not  known  in  England;  for 
mafter  Camden^  writing  of  Burton  Lazers  in  Leicejieijhircy  faith, 
[a]  primis  Normannorum  tempOribus  collecta  per  Angliam  Jlipe  nofo-  [«]  Ca°ibden  in 
comium  hoc  conjl  rut  turn  ferunf,   quo  tempore  Upra  (qua:  a  nonnullis  Lcicciwrfliirc, 
elephant iajis^  gravifftmc  vi  contagionis  per  Angitam  ferpjit.     And  it 
is  called  mgrbv^  elephantiajisy  becaufe  th#  ikinnes  of  lepers  are  like 
to  elephants,     [b]  And  the  law  oi  En  gland ,  for  the  removing  of  the   [5]  Levit.  cap. 
lepere  from  the  fociety  of  men  to  fome  folitary  place,  is  grounded  xni.vcrfe44,45» 
upon  God's  law.  ■  t^'JkTt''' 

[c]  Alfo  there  was  a  time  when  ideots,  madmen,  and  fuch  as  iv.Regum,  c.i5. 
were  deafe  and  dumbe  naturally,  were  difabled  to  fue,  becaufe  they  [c]  Bmd.  1.  5. 
wanted   reafon  and  underftanding  f^//e*  enim  non  multum  dijiant  d  45^0,421.  ^ 
brutis).     But  at  this  day  they  all  may  fue  ;  for  the  fuit  muft  be  in  ^V^^^^{  g  ^^'^^ 
their  name,  Uit  it  (hall  be  followed  by  others,     [d]  And  note,  that   rji  33  h.  tj.  is? 
when  an   ideot  doth  fue  or  defend,    he  (hall    not    appeare  by  i\  n.  b.-  27s  G. 
ganiian  or  procheine  amy,  or  atturney,   but  hee  muft  bee  ever  in   [c]  27  H.  B.11. 
perfon  ;  [f  ]  but  an  iiifant,  or  a  minor,  ihall  fue  by  procheine  amy,  ^0  E.  3.  id. 
and  defend  by  gardian  (1).     But  now  let  us  heare  what  Littleton  |^j^  *g^  gf  jy^ 
will  fay  unto  us.  (2.  fuft!  261.)* 


Seft.   202. 


tTE  3f,  fi  un  villein  eft  fait  un  A  L  S  O,  if  a  villeine  be  made  a 

^   c/iaplcine  feculer,  uncore fon  fei-  "^^  fecnlar  chaplaine,  yet  his  lord 

gnior  poitluy  J  eiftr  come  Jon  villein,  may   ieile   him  (2)  as  his  villeine, 

etfcilcrfes  bienSjS^c     Mesilfemble,  and   felfe  his  good^  &c.     But  it 

queji  le  viTlein  entre  en  religion,  et  feemeth,  that  if  the  villeine  enter 

eft  prof effe,  que  lefeignior  nepoit  luy  into  religion,  and  is  proteflijd,  that 

prender  ne  feifer,  pur  ceo  que  il  eft  the  lord  may  not  take  nor  leiie  him, 

mort  en  leu;  nient  phis  que  ji  tin  becaufe  he  is  dead  in  law ;  no  more 

frank  thaa 

(1)  [See  Note  220.1  *^^  ^"ft  of  Edward  /?cay^</ contra —Hal. 

\jl)  Vide  tumen  i^afgh.    8  E  x.  rot.  7,  MSS. 

C  c  3 
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frunk  home  pt^ent  un  niefeafafemef  than  if  a  free  roan  taketh  a  niefe  to 

le  fr^l^nior  ue  poit  prender  nej'eijerla  his  wite>  the  lord  cannot  lake  nor 

feme  de  ie  bafon^  me$  fon   remedy  feife  the  wife  of  the   huiband,  bat 

eft  d^aver  un  action  envers  le  baron^  his  remedy  is    (o  have  an   action 

pur  ceo  que  it  pnjtfa  nie/ea  feme  agaiuft   the  hu(b»nd^   for   that  be 

Jufis  fon /icence  et  ikohnt^  Srr,     Jit  took  his  niefe  to  wife  without  bis 

ijjint  poii  iefeignior  aver  ailion  en*  licence  and  will,  &c.     And  fo  may 

veis  lejoveiaivndel  mcnfon^qiuprijl  the  lord  have  an  a<5lion  againft  the 

et  admittajtfonvi'leind'e/tre profelJe  foverai^ne    of   the    houfc,    which 

en  ffufme  ie  mefij'tnJaHS  licenu  ct  taketh  and  admitteth  his  villeine  to 

la  vqiumU  ie  Jeifntior^  et  recoverafei  be   profelVed   in   the    fame   houfe^ 

damages  a  la  vataede /evUlein.  Car  without    the  licence  and  leave  of 

ee/ii^  ^ite  eji  p^ofe^e  moigM^  jhra  the  lord,  and  he  nmll  recover  bis 

nn  moi^ne^  et  come  un  moignej'erra  damages  to  the  value  of  the  villeine. 

prispur  terniedeja  vie  naturat^ Jinan  For  he  which  is  profefled  a  mouke^ 

que  if  Joit  deruigne  per  la  tey  de  fliall  be  a  monk,  and  as  a  nionke 

Jainf  elgfij'e.  Et  U  ejt  temts  per  Jon  re*  (hall  be  taken  for  terme  of  his  na- 

ligion  qe  gatdef  fan  cloi/ter,  6;c.    Et  turall  life,  unlefle  he  be  deraigned 

fi  te  feignior  hiif  puijjoit  prender  hoTi  by  the  law  of  holy  church.     And 

de  Ja  meafo/iy  donques  it  ne  viveroit  he  is  bound  by  hib  religion  to  keepc 

come  un  moit  pe/fn^  ne  fotonque  hisclo^fler,  &c.    And   if  the  lord 

fon  teltgicnj   It  quel  fcrroit  incpn*  might  take  higi  out  of  his  houfe, 

venient,  ^c.  then  lie  (hould  not  live  as  a  dead 

••peribn,  nor  according  to  his  religion, 
which  fliould  be  inconvenient,  &c. 

infra  /acro$  or- 
not  under  cer- 
f^i?  141  """*     ^^'"^  r)xlii6f  nor  hath  vowed  tfaofe  three  things  above  fper  r  |  og  g^l 

4  E.  4.  i5.  per     Cidcd.  I    •J    '     J 
Darb^.  «7.Aff. 

P[  1^-  [b]  "  Enfer  en  religion,  et  e^profefe."   That  is  intended  (as  hath 

ai.HrT^'^*  been  faid)  when  he  is  regular  and  Vrofeft  under  certain  rules,  as  to 

Doc>oriii.ri  becoine  one  of  the  foure  orders  of  triers  (that  is  to  fay)^''^''^*  ^*' 

Stuueui.io.i4i*  nors,  ^u^ujiines,  Preac/iers,  or  CarmcHtes, or  become  a  nionke,  ca- 

(D.  dr.  Piac  9.  nou,  or  uunnf,  Sec.    Qui  advivendumregulariterfe  qjlriiigvnt,/ve 

4H'i^«^*i4  -^""^  fiiofiachi,  Jke  caaonici  rcgulnres  JiVf  Janttimoniale*.     For  all 

^'     '  tliefe  are. regular  and  votaries,  and  are  dead  perfons  ii|  law;  but 
fo  are  not  the  lecular  perfons,  as  prebends,  parlous,  vicars,  &c. 

[r]«lH.  7.39.  And  iheiefore  it  is  holden  in  our  bookes,  [c]  that  if  a  fecolar 

li^aHrdv'ia.  P^^^^^  t.keth  a  wife,  and  bath  iflbe  and  dyeth,  the  ifliie  is  lawfiill, 

5  K.  ?.  iit.  '  ^^^  ^ittll  infaerite  as  beire  to  bis  father,  6ec.  for  (as  it  was  then  hot 
^niiaiiiihy  26.  den)  the  marriage  was  not  void,  but  voidable  by  divorce,  and  alter 
47  K.  3.  C-iu  the  dcaih  of  either  pariie  no  divorce  can  be  had  (i), 

?ii  Co  9  ^"^  ^*  *  "^^"  oiarieth  a  nunne,  or  a  monke  marieth,  thcfemar- 

s.Ro.Abr.3io.)  "'^fe^^  ^^^""^  holden  void,  and  the  iflues  biiflards;  becaiife'(as  it  was 

'      '    tl  en  holden)  the  mariage  was  utterly  vovdea  for  that  the  nunne  an^ 

the  monke  (as  Littleton  here  faith)  were  dead  perfons  in  law.     Aui 

that  is  the  reafon  yeelded  by  J^ftUton  wherefore  a  villeine,  being 

rrflGlnnvil         profefled  in  religion,  cannot  be  feiled  byt  the  lord,  becaulehfH 

lib.  h.  InJ^.h.      ^^^^  "*  ^*^^^ »  ^^'^  y^^  his  blood  or  b  ».s.  age  is  not  thereby  altered, 

liniion,  fo,  79.    but  his  perfon  in  refpe^fl  of  bis^profeJjon  only  priviledged.     [d]  In 

6  8>?.  dccretaU^U 

(0  See  2.  Inll.  687, 


[a]  Mirror,  cap.  «  QHATLEINE  [a]  ftcula"*  is  he  that  is  w 
f.  ft-c<.  18.  tunes';  but  he  is  not  recular,  (that  is)  livctb  i 
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dtcretalibusjlaiufum  eft,  quhd  n  ullus  epifcoptufpitrios  autfervos,  don  tc 
d  dominis  fuis  fuerint  manumiffi,  adfacros  ordines  promovtre  protfu- 
mat.     But  notwithdanding  his  perfon  is  privileged  till  he  be  dif-   . 
graded.     And  To  it  is  hoi  den   in  our  old   bookes.     [e]  If  a  vil-  [fj  Fleta,  lib.  t. 
Tl^fi   hi  ^^^^^  ^®  made  a  knight,  for  the  honour  of  hia  degree  his  c*p«  44 
*-  **   *    '^  perfon  is  priviledged,  and  the  lord  cannot  feife  him  untill  j^nuon,  uH 
he  be  difgraded.     Nullam  viltm  ptrfonam  iiationefpurium^  velfer-    "^'*' 
vilis  conditionis,  ad  militiae  Jlrenuitatis  ordinem  prornovtri  licebit ; 
Jed  Cum  h  dominis  fuis  petantur  ut  nativif  ipjis  pri^nh  degradatie, 
Jtatim  ad  judicium  procedatur^ 

"  Si  un  frank  home  prent  un  nitfer    [/]  Some  have  hoi  den,  [f\  f.  n.  b. 
that  by  this  marriage  the  wife  (hall  be  free  for  ever;  but  the  bet-  78.  b. 
ter  opinion  of  our  bookes  \%  that  fliee  fliall  be  priviledged  during  ^  ^  ^'  ***• 
the  coverture  onely,  unleffe  the   lord  hlmfelfc  marrieth  his  niefe;  33e*3  Vd  21 
aad  then  fome  hold,  that  Ihe  Ihall  be  free  for  ever  (1).  (Poft.  137.  b.)  * 

If  a  niefe  be  regardant  to  a  raannor,  and  ihe  taketh  a  freeman  18  E.  2.  ibid.SQ. 
to  huifband  by  licence  of  the  lord,  and  the  lord  makeih  a  feoffment  46  E.  S.  6. 
in  fee  of  the  manner,  the.hulband.  dielh,  the  feoffee  (hall  not  have  JS'  t"  ^* 
the  niefe,  but  the  feoffor,  for  that  during  the  marriage  (be  was  13  e.  1. 
fevered  from  the  mannor.    And  fo  is  the  booke.  29,  Af}\  (which  is  ViUein36. 
falfly  printed)  to  be  underilood.  18.  Aff.  10. 

[g]  If  two  coparceners  be  of  a  villeine,  and  one  of  them  taketh  ^^^^.  ^*"*^* 

him  to  hufband,  (he  and  her  hufband  (hall  not  have  a  nuper  obiit  g^fea  J^''  *^ 

againft  her  coparcener,  but  after  the  deceafe  of  her .  hufband  (lie  [^]  i^  h.  3^^' 

(hall.  nuper  »biit  IT. 

.     8  H.  3i.    BreY« 

"  [k]  Mies  fon  remedie  eft  iaoer  un  aBion  vers  le  baron,  SfC^  f??'tTvj   «  . 
Albeit  marriage  is  lawfull,  yet  when 'it  work^th  a  prejudice  to  a  toiifol.  8j"'* 
third  perfon,  an  action  in  this  cafe  lyeth  againd  the  hufband  to  Ihe  Fortefc!  c.  43^ 
value  of  his  loffe.     And  albeit  he  did  not  know  bcr  to  be  a  niefe,  4€  £»  3. 6.  a. 
yet  the  aftion  lyeth  againft  him  ;  for  he  mull  take  notice  thereof 
at  his  perill,  [i\  unlefl'e  .ih«  be  out  of  the  fervice  of  the  lord,  and  rn  7  r.  j.  tjt. 
vagrant;  and  then   if  one  not  knowing  her  to  be  a  niefe  marieth  Barre  240. 
her,  fome  fay,  that  in  that  cafe  no  action  lyeth  againft  the  huft)and.  (^-  N-  ^-  168-Ui 
[k]  And  like  wife  the  lord  ftiall  have  an  action  againft  thofe  that  fn^Briitotf'^ 
were  the  meanes  to  make  the  villeine  a  knight.  \^^  82."b?*' 

"  Sovereigncy*  pr(tcipUus,  chief c;  as  htrtj fotcreignc  del  meafon,  si  H.  6*ca..5. 
is  the  chiefe  of  the  houfe.  12  H.  7.  c.7. 

*  11  H.  4.  5.  b. 

"  Sinonqueilfoit  deraigne!*  This  woxA  (der eigne)  commelh  3iH.8.cap.29» 
of  the  Frencit  word  derayer,  or  deruigner,  that  is  to  fay,  to  difplace 
or  to  lurne  one  out  of  his  order;  and  hereof  cometh  deraiirftmcnt^ 
a  difplacing  or  turning  out  of  his  order.  So  when  a  monkj?  is  de- 
raigned,  he  is  degraded  and  turned  out  of  his  order  of  religion,  and 
become  a  lay  man. 

**  Le  quelferroit  inconvenient/*    Ah  inconvenienti  is  a  good  argu-  40.  AC  t7. 
mentinlaw,  as  LtV/Ze^on  often  oblervetb.  Aqd  here  Lit/lctujf  con-  FijicUdKo. 
cludeth,  that  the  lord  cannot  take  a  hionke  out  of  his  houfe,  fi)r 
that  it  (liuuld  be  inconvenient,  which  Littleton  here  (heweth,  for 

divera 

_  (1)  Secants  123.  n.  3.    Poft.  137.  b. 

•      Cc4 
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.divers  reafons,  and  therefore  unlaw Ciill.  And  the  inconvenience  is, 
that  where  a  man  of  religion  fhould  hve  according  to  his  profeffioQ 
;n  religion,  by  the  taking  of  bira  out  he  fhould  not. 

"  Si  lejfignior  hij  puljjbit^  prendery  Ac."  By  this  it  appearetby 
that  if  a  man  detaineth  a  villeine  in  his  ho^ife,  the  lord  of  the  viU 
ieine  may  take  him  out  oi  the  hoafc ;  for  here  the  impediment, 
'wherefore  the  lord  could  not  take  him  out  uf  the  houfe,  was,  f(»r 
that  the  villeine  iiras  a  monke  profelfed.  Aud  fo  in  cafe  of  the 
varoihij)  here  next  following. 

3ed.  203. 

4 

f^N  mefme  le  manner  eft,  fi  foit  TN  the  fame  manner  it  is,  if  there 

"^^  gardeine  en  chivalrie  ae  corps  f /  be  a  gardeine  in  chivahy  of  the 

fie  terre  (fun  enfant  deim  age^  fi  body   and  land  of  an  infant  within 

Fevfantf  quant  it  vient  al  age  de  14  age,  if  the  infant,  when  he  comes  lo 

am^entra  en  religion,  ^t  efiproJe(j'e^  the  age  of  14  yeares,  eiitreth   into 

le  gardein  n'ad  outer  remedjf  (quant  religion,  and  is  protj^'ft,  the  gardian 

a  le  garde  de  le  coips)forjque  breve  hath  no  other  remedy  (as  to   the 

de  ravijhment   de  garde   envers  le  ward  ft)  ip  of  tJie  body)  but  a  writ  of 

Jbveraigne  de  le  m£ajbn.     Etjiafcim  ravilhment    de    gard    againft    the 

ejleant  deplehiage,  que  eft  cojin  et  foveraign  of  the  hoiife.    And  if  any 

heiredel  enfant  ^  enter  en  le  terre,  le  Ix'ing  of  .full  age,  who  is  coufin  and 

gardein  n^ad  afcun  remedie  quant  al  heire  of  the  irifant,  entreth  into  the 

garde  de  la  terre,  pur  ceo  que  I'enlrie  land,  the  gar.dian  hath  no  remedy 

del  heire  Ctnfant  eft  congeable  en  tiel  as  to  llie  wtu^fliip  of  the  land,  for 

fofe.                    ^                             .  that  the  entrJF  of  the  heire  of  the 

^nfunt  is  lavvfqjl  in  fuch  cafe, 

**  J^RIEFE  de  raxijhment  de  garde^'*    This  writ  is  given  by 
the  ftatute  of  H\  1,  cap.  35.  in  verbis  conceptis ;  the  words 
of  which  writ  be,   that  the-  defendant,  falcm  h(tnd€m,  cujus  mari- 
tagium  ad  ip^'um  A, pertinct,  4c»  rapuit  et abduxit,  SfC, contra  f  j  q »-  «  1 
pGccm.     Now  rapere  fignifieth  properly  to  take  away  by  *-    •^^*     J 
violence  and  force.     And  when  the  lover^ignetook  and  admitted  the 
ward  into  his  houfe  to  be  profeffed,  this  in  judgement  of  law   is  a 
%  Co.  po^or      ravilliment  of  the  ward;   aud  as  it  appeareth  in  our  bookes  before 
Haffry's  caie,     the  faid  ftatute,  there  ky  a  general  adion  of  trefpas  in  that  cafe, 

"  AprefTagede  i/^ans,  Sic"    Our  author  mentioneth  this  age, 
4  H.4.  cpp<  17.  becaufe  it  is  prohibited  by  the  flatute  of  4  //.  4.  that  no  childe  ihall 

be  received  into  any  houfe  of  religion  before  Ujat  age  without  coa- 
fent-of  hi3  parents  aiid  gardians,  &c. 

"  Le  gordi'in  n'ad  qftvn  remedie^  ^c/^  Here  it  appeareth,  that, 
by  tlie  profelfion  of  the  ward,  the  lord  lofeth  the  wardship  of  the 
land,  becaufe  he  is  civilitcr  nwrtuus,  a  dead  man  in  law,  and  cajinp9 
hold  any  inheritance ;  neither  can  the  gardian  continue  the  ward- 
ship of  the  land,  becaufe  by  th^civill  death  of  the  ward  the  inhe- 
ritance ia  d#?fcended  to  another,  who  is  cither  to  be  in  ward,  or  pay 
reliele.     So  as  in  this  cafe  the  gardian  hath  damnum^  hut  it  i? 
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obfque  injuridy  becaufe  he  lofeth  the  wardlhip  of  the  land  by  ad  of  (NoyiB4.i.Bo. 
law,  viz.  the  defctnt  thereof  to  atiother ;  and  therefore  the  law  Ab*.  107- 
giveth  to  him  no  remedy  in  this  caie,  neither  by  any  fonned  writ,  *^^^-^) 
nor  by  a6lion  upon  his  cafe;  for  l,ittkton'%  word?  are  general^  (1^9 
tftt-h  not  any  remedy). 

Se6l.  2Q4. 

TTEM^  en  mults  et  divers  cafes  h  A  LSO,:  in  many  and  divers  cafe« 

Ji^nior  poitfaite  majtumijjion  et  ^     the  lord  may  make  manumiilioa 

tnJraiKhijement  aJo?iviilein.  Aianw  and  enfranchiferaent  lo  liis  villeine. 

miffion  ejt  propermenty  quant  lejei^  Mantimiflion  is  properly,  when  th^ 

gniorfait  mi  fait  afon  villein  de  luy  lord  makes  a  deed  to  his  villeine  to 

enfranchifer  [)er  hoc  verbum  (manu-  enfranchife  him  by  this  word  (mana^ 

iniLtere),  quod  idem  eft  quod  e.xtra  mittere J,  which  is  the  fame  as  to  put 

inanum  vel  extra  poleftatem  alterius  him  out  of  tiie  hands  and  power  of 

ponere.    Etpur  ceo  que  per  tielfait  another.    And  for  that  that  by  fuch 

le  villein  eft  mis  kors  de  la  mam  et  deed  the  villeine  is  put  out  of  the 

de  lapoier  fan  feigtiior,  il  ejt  uppelP  hands  and  out  of  the  power  of  his 

manumijjion.  Jtlti()int  chefcvnmaner  lord,  it  is  called  manumifllon.  And 

de  enfranchifement  fait  a  un  villein  fo  every  maner  of  iafranchifemetit 

poet  ejlre  dit  manumiffion.  made  to  a  villein  may  be  faid  to  be 

41  manumifTion. 

** JlfANUMISSION;*  [/]  Manumittere,  ji/od  idem  ejl  quod  [/]  GlanwlL     • 
extra  manum  vel  poteftatem  ponere,  l»b-^  5.  cap.  5. 

Quia  quamdiu  quis  in  fercitute  efi,  fvb  manu  et  potejlate  domini  f,'^^Qq*gj\^ 

J^i^jl'  \         ,  '  Fleia,iib.3.c»ji. 

Qui  in  potejlate  domini  fid  eft,  in  manu  domtmfm  ejfe  dicitur ;  fed  13.  &  lib*  2.  . 

po/iqaam  manumiJJ'us  eft,  ab  illo  liberabitvr,  ergo  dicitur  quqfi  extra  cap.  44. 

manumy  id  eft^  extra  poteftatem  domini  Jui  mij'us.    And  here  is  to 

be  noted  (as  in  many  other  places  is  obferved)  what  regard  Little-' ' 

ton  hath  to  the  true  etymologies  of  words. 

• 

."  ^nt]  Enfranchifement"    (Hereby  Littleton  explaineth  manu*  [m] Mirror, ca. 

[I  ft-  u  1  million).  It  is  derived  from  the  French  vrord  franchi/ey  SJ.  i«5dl.  1^ 
y''  '^  that  is,  liberty;  and  in  the  common  law  it  hath  divers 
fignifiq^Ltions :  ibmetimes  the  incorporating  of  a  man  to  bee  free 
fii  a  company  or  body  politique,  as  a  free  man  of  a  city,  or  burgcife 
of  a  bunrough,  &c.  fometimes  to  make  an  alien  a-  denizen ;  and 
here  to  manumife  a  villeine  or  bondman.  So  as  this  word  (en* 
•  franchifement )  is  more  general  than  pianumijiion ;  for  that  is 
properly  applyed  (o  a  villein ;  and  therefore  every  manumifTion  is 
an  infranchil'ement,  ,but  every  infranchifement  is  not '  a  manu- 
miflion.  [n]  There  be  two  kihdes  of  manumiffions,  one  exprefle,  [n]  1^fiiT*T, 
and  the  other  imply ed.  Expiefle,  wh^n  the  villeine  by  deed  in  2.  i'ett  ia« 
exprelTe  words  is  manumifed^  and  made  free.  The  othei-  implyed, 
•  by  doing  fome  a^t  that  maketh  in  judgement  of  law  the  villein  free, 
albeit  there  be  no  exprefle  words  of  manumifTion  or  ejifranchife- 
ment.  [0]  If  a  villein  be  manumifed,  albeit  he  become  ingratefuU  [0]  fortefoic^ 
fo  theloid  in  the  higheft  degree,  y^t  the  manumiflioh  rcmaines  ^^•P''*^ 
i^qod :  and  herein  the  comn^^n  law  differeth.  iipm  the  civill  law, 
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for  Uberiinum  ingratum  ieget  civUes  in  pri/thum  redigiuit  firdhi" 
toHf  fed  levies  Anglue  femel  manMmiJfum  fencer  Ubcmm  jvdicant, 
gratum  et  tngratum. 

There  be  alfo  fome  cafes  where  the  villein  (hall  be  privileged 
from  the  feifure  of  the  lord,  albeit  he  be  not  abfolutely  maounufed 
or  infraiichifed.  Soqaetimea  raiione  lodi  [p]  as  if  a  villeiiie  le- 
maine  in  the  ancient  demeane  of  the  king  a  yeare  and  a  day  with* 
out  claime  or  feifure  of  the  lord,  the  lord  cannot  have  a  writ  of 
nativo  habendo^  or  feife  him,  fo  long  as  he  remaines  and  c6ntinna 
there ;  and  the  reafon  of  this  was,  in  refped  of  the  fervice  he  did 
to  the  king  in  plowing  and  tillage  of  the  demeane,  and  other  lahoura 
of  hu(bandry  for  the  king's  benefit.  And  herewith  a^ree  old 
bookes,  [q]  which  fay,  that  this  immunity  was  fometimes  granted 
by  common  confent  to  the  king  for  his  profit,  and  for  the  help  or 
eafe  of  his  villeins,  [r]  If  a  villein  be  a  prieft  of  the  king's  chappct, 
the  lord  cannot  feife  him  in  the  pretence  of  the  king,  for  the  kin^ 
prefence  is  a  privilege  and  protedion  for  him.  Sometimes  ratkmt 
profejjtonis  ;  [s]  as  if  a  villeine  be  profeiTed  a  monke,  or  a  niefe  a 
nun,  as  hath  been  fayd.  '  [t]  Sometimes  (as  fome  have  (aid)  ratiomt 
diguitat'u ;  as  if  the  villeine  be  made  a  knight,  &c.  Sometimes 
ratione  matrimonii  i  as  if  a  niefe  marry  a  firee  man,  fhe  is  privi- 
ledged  during  the  marriage,  but'  not  abfolutely  enfranchifed  ;  for  if 
her  hufband  dye,  (he  is  niefe  againe,  unlefle  the  lord  himfelf  marrieth 
the  niefe,  and  then  (he  is  enfranchifed  for  ever,  as  hath  been  laid 
before,  (i)  And  it  (hall  not  be  amiffe  to  obferve  the  wifedome  of 
our  ancients,  with  what  folemnity  (for  more  furety  thereof)  maon- 
mi(Tions  were  made.  Qui  fervum  fuvm  liberate  in  ecelefidj  xtl 
mercatOy  vel  comitatu^  vel  kvndredo^  coram  ie^ibus  et  paiamjaciat^  tt 
liberat  ei  viaSy  et  portas  canfcribat  apertas^  et  lanceum  et  gtadium,  vel 
quat  liberontm  armay  in  manilmt  ei  ponat.  Our  author  having  fpoken 
of  an  expreffe  manumiflion,  here  followe  infranchifements  ia  law. 


Sedl.  205. 


AUXIy  fi  le  feignior  fait  a  fan 
•^  villeine  tm  obligation  de  certeine 
fomme  d^argent,  ou  grante  a  luy  per 
Jon  fait  tm  annuity y  ou  leffa  a  luy 
per  fan  fait  terres  ou  tenhnents  pur 
terme  des  <ins,  le  villeine  eft  en* 
franchife* 


A 


LSO,  if  the  lord  maketh  to  hifi 
villeine  an  obligation  of  a  ctf* 
taine  fum  of  money,  or  granteth  to 
him  by  his  deed  an  annuity,  or  lets 
to  him  by  his  deed  lands  or  tene- 
ments far  terme  of  yeares^  the  vil- 
leine is  enfranchifed. 


(5.Co.  56.  a.) 


FOR 
aga 


when  the  lord  enableth  the :  villeine  to  have  an   action 
againft  him,  as  for  dobt  or  annuity,  &c«  or  giveth  to  the  vil- 
leine a  certaine  and  fixed  eftate  in  lands,  t^nements^  or  heredita* 
ments,  as  a  leafe  for  y cares,  this  amounteth  to  an  infranchifement, 
M  50.  £.3.  tit.  not  only  during  the  yeares,  but  for  ever ;  [u]  and  albeit  the  leafe 
Vii.  25.  i)e  made  to  the  villeine  without  deed,  yet  it  ia  an  infraacfaifemciit 

for  ever, 

(I)  Antei23.  a.  n.  3« 


^il.  25. 
till.  7. 13. 


Lib.?.  X)f  Villetiage.     SeiSt. f ofi>  »07i «09. 

[138.  a.]  SeA.fi06. 

,      A UXYy  file feigninr fait nn feoffs  A  LSO,    if  the  l^d  Inaketh  % 

"^  menfftfonvii/eineaalcunterrei  ^^  feoffement  to   his  villeine  cf 

0u  tenements,  perfnitdufamfait^  en  any  lands  or  tenements,  by  deed  or 

fee  fimple^fee  tai/e,  oa  pnr  ierme  de  wiihout  deed,  in  fee  fimple,  fee  taite^ 

ctff  ou  am  {\)ret  a  (uy  Hverafeifin,  or  for  terthe  of  life  or  yeares,  and 

090  e/i  un  en/ranchifement.  deiivereth  to  him  feifin^  Ibis  isnu 

enfruncbifeinent. 

Tbie  U  ^evident,  and  agre^th  with  our  bo^K^.  ll^flfs.^'* 

Se<a.  £07. 

jLfi  ^  fi  le  f^ifrnior  fait  a  luy  «in  1Q  UT  if  the  lord  maltedi  toShim  4 
leafe  des  tenes  on  tenements^  u  leafe  of  lands  or  tenemeats,  to 

tener  a  volant  iefeigniory  per  fait  ou  hold  at  will  of  the  lord,  by  deed  or 

fauns  fait,  ceo  nefiajcun  enfrancHife^  without  deed,  this  is  no  enfranchife* 

ment ;  pur  ceo  que  il  nad  afcun  man*  ment ;  for  that  he  hath  no  mann^t 

ner  de  certainty  ne  fuertie  de  fon  of  certainty  or  fure^  of  his  eftate» 

efiate,  mes  le  feignior  luy  pott  oujter  but  the  lord  may  ooix  him  wheo  be 

qiuint  il  voilet,  will*  , 

« 

^pERfatt."  So  as  a  deed  made  to  a  TiUeine  by  Che  -IbrA  ft 
no  infranchirement,  when  the  deed  transferreth  to  certains 
or  fixed  eft  ate,  but  revocable  at  the  lord's  will.  If  tiie  -lord  releafe 
to  his  villeine  all  the  right  in  Black  AcrCy  aad  the  vilkine  is  eOt 
Ithereof  feifed,  this  is  no  infranchtfemeRt,  becaafe  it  is  voyd,  iiiid 
can  give  no  caufe  of  adion.  if  the  lord«Uornstfa  to  bis  viMsina^  ^^.Tf 
this  is  no  infranchifemeBt. 

Sed.  208. 

A  UXY,  fi  le  feignior  fui/i  envers  A  I^SO,  if  the  lord  fueth  againft 

*"  fon  villein  un  praecipe  qu6d  red-  ^^  his  villeine  aprmdpe  qudd  red' 

dat,  s^il  recover,  oufoit  nokfi^  aprm  'dat,  if  he  recover,  or  be  nonfuite 

appearance,  ceo  eft  un  manumijkm,  after  appearance^  this  is  a  manumif- 

pur  ceo  que  il  pni^bit  loyalmejft  ertter  fion,  for  that  he  might  lawfully  have 

en  la  terrefam  helfuit.    En  mefine  entered  into  the  land  without  fuit. 

ie  manner  ejt,  s'il  fuift  enx^n  fon  In  the  fame  manner  it  is^  if  be  fue 

villeine  un  uQion  ae  delH  ou  d'ac--  i^gaihft  his  villeine  an  ^dtioa  of  debt 

count jcn&e  covenant^  ou  detrUfpaffe^  or  account,  or  of  coveiiant^  or  of 

ou  de  hajufmodi,    ceo^  eft   tun  eh^  trefpafle,  or  of  fuch  like>  this  is  aa 

franchifement,  pur  ceo  que  il  pui/pjit  jinfrancbi&ment^  for  that  he  might 

Mjnyo^  .    '                                   imprifoij 

(1)  The  (¥or(l9  9ir4«r/no^l9^.a]idAf.R6h.toP.   They  firft  appear  in  ReduL 
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emprifon  le  villein,  et  prender  fe$  imprifoD  the  villeine,  and  take  his 

biens  fans  tiel  fuit.    Mes  Ji  le  jei-  goods  without  fuch  fuite.     But  if 

gniorfuiftfon  vitleine  perappeale  de  the  lord  fue  his  villeine  by  appeale 

felony y  dm  il  fuit  endiSi  de  ceo  de-'  of  felonie,  where  he  was  indited  of 

vant,  (x)  ceo  ne  enfranckifera pas  le  the  fame  before,  this  (hall  not  en- 

vitleine^ cornet  que  le  matter  de  tap*  franchife  the  villeine,  albeit  that  the    . 

pealejoit  travc  encounter  lej'eignior,  matter  of  appeale  be  found  againfl 

pur  ceo  que  lefeignior  ne  pui{)bit  aver  the  lord,  for  that  the  lord  could  not 

ie  tillein  d'e/ire  pendue  jam  tiel  fuit.  have  the  villeine  to  be  hanged  with- 

Mes  fi  lemlleine  ne  (2)  fuit  endidi  de  out  fuch  fuit.    But^  if  the  villeine 

mefme  le  fetonie  devant  Cappealefue  were  not  indited  of  the  fame  felonie 

,  tnvers  luy,  et  puis  eji  acquite  de  ceji  before  the  appeal  fucd  againft  him, 

felony,  ijjint  que ,  il  recovera  dam^  and  afterward  is  acquited  of  this 

fnage^mversfonfeignior  pur  le  faux  felony,  fo  as  he  recover  dam  mages 

appeale,  donques  le  villeine  eji  en-  againft  his  lord  for  the  falfeuppeiiie, 

franchife,  pur  le  caufe  de  le  judge--  then  the  villeine  is  infranchifed^  be- 

ment  de  dammages  a  luy  d^eftre  done  caufe  of  the  judgment  of  dammages 

enversfonfeignior.  Et  plujbrsautres  to  be  given  unto  him  againfl  bis 

cafes  et  matters  y  font,  per  ^ueux  un  lord.    And  many,  other  cafes  and 

villein  poit  ejire  enfranchije  envers  matters  there  be,  by  which  a  villeine 

Jon  j'eigmorf%c,    Sed  de  iljis  quaere  may  be  enf ranch i fed    againfl   his 

^3).  lord^  &c.    But  enquire  of  them. 

[  **QI  feignior  fvifi  envers  fon  villeine  ««' precipe  qudd  reddat,  &c. 

ceo  e/t  un  manumipion."    And  the  principal!  reafon  hereof  is, 

for  that  by  this  fuit  he  enableth  the  villeine  to  be  a  perfon  able  to 

render  him  the  land  by  courfe  of  law,  where  the  lord  without  any 

ta^  %%  £.  3.        fuch  fuit  might  have  entered,     [a]  But  if  the  tenant  in  tayle  be  of 

Diicont.  16.         -a  manor  wherunto  a  villeine  is  regardant,  and  enfeoffeth  the  villein 

&  i^Jl"^^**"'^^*   of  the  mannor,  and  dyeth,  the  iflue  ftiall  have  a  formedon  agamft 

the  villeine,  and  after  the  recovery  of  the  mannor  he  Ihall  r^  Jo  y^l 
(Ante  122.  b.  feife  the  villein.  And  the  reaf<in  is,  for  that  he  could  not  L  •^^^  '■* 
S.Ro.Rep.409.)  feife  the  villeine  till  hee  had  recovered  the  mannoc^  which  was  the 

principall,  and  at  the  time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeolTes  the  villeine  of  the  lord  and  an  edranger 
upon  coUufion:  in  this  cafe,  although  the  lord  may  enter  upon 
the  villeine  for  the  raoity,  yet  may  he  have  a  writ  of  ward  againl^ 
them  both  without  infranchifement  of  the  villeine ;  for  if  die  lord 
(hould  enter  upon  the  villeine,  then  Oiould  his  feigniory  be  fuf-- 
pended,  and  then  could  not  he  have  a  writ  of  ward  agaiaft  the 
other. 

The  lord,  upon  a  writ  of  covenant  brought  by  the  villeine,  levies 
/  a  fine  to  his  villeine  of  land  which  is  ancient  demefne ;  the  lord  of 

whom  the  land  is  holden  reverfeth  the  fine  in  a  writ  of  deceit ; 
albeit  the  authority  and  juriididion  of  the  court  is  difproved,  and 
that  the  lord  of  the  villeine  lb  all  bee  reftored  to  the  land  given  by 
the  fine,  yet  is  it  ao  enfi'anchifement,  for  that  he  anfwered  to  the 
writ  of  covenant,  and  the  fine  was  voydable,  and  not  voyde;  and 
therefore,  being  once  an  enfrancbifement,  it  capnot  be  avoided  by 
the  reveifing  of  the  fine,- 

•«  SoU 

{l)Ou  ilfuit  endlB d$  ceo  de*vant  in  Red.      and  M.  nor  P. 
\.  but  not  in.L.  and  M.  Rah.  nor  P.  ( v)  de  illu  fi£r§  not  in  L.  and  M.  nor 

\  <z)  n0  in  Rob.  and  Rf  d.  but  aqC  in  L.      Ro4» 
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"  Scit  nmfue  (U  ejt)  won  tji  profecutns  breve  fuum."  For  by  the 
law  the  plaintife  is  iirft  agent  at  every  continaance ;  and  therefore 
the  record  fayth,  quod  petens  feu  querens  (naming  them)  ohtulit  fe^ 
who  if  he  bee  called,  ahd  make  default,  then  he  is  faid  to  be  non- 
ftiit,  id  ejty  non  ejl  prqfecutvsy  SfC. 

By  Littltton  here  it  appeareth,  that  there  is  a  nonfuite  before 
appearance  at  thef  retume  of  the  writ,  or  after  appearance  at  fome 
day  of  continuance,     [x]  The  difference  between  a  nonfuit  and  a  [x]  8.  Co.  58.6 J, 
retraxit  on  the  part  of  the  demandant  or  plaintife  is  this.    A  non-  Becher's  cafe. 
fuite  is  ever  upon  a  demand  made,  when  the  demandant  or  plain-  «^'t^'  J?^* 
life  (liould  appeare,  and  he  makes  a  default,     A  retraxit  is  ever  jjonfoit  i. 

[I  QQ    g^T   when  the  demandant  or  plaintife  is  prefent  in  court  (as  a  H.  6.  7. 
'^^'      ^   regularly  he  is  ever  by  intendment  of  law,  untill  a  day  60  E.  3.  it. 
be  given  over,  unlefle  it  l>e  when  a  verdift  is  to  be  given,  for  then 
be  is  demandable.)    And  this  is  in  two  forts,  one  privative  and  the 
ether  poiitive.     Privative,  as  upon  demand  made,  that  he  make  de- 
fault, and  depart  in  defpite  of  the  court;  and  then  the  entry  is, 
ISf]  e^  pqfiea  eodem  die  retenit  ad  barram  prcedi^  tenens,  et  prctcT  [y]  Tr.  5  H.  6. 
petens  tunc  folcnniter  exa^us  non  venit,  fed  d  feHd  fud  predihd  in  ^<>t.  3f0.  Iq 
contemptum  cttricefe  retraxit,  ideo  con/tderat-um  efi,  ^  c.    Pofitive,  as  ^^  Banco, 
when  the  entry  is,  etfuper  hoc  idem  qucerens  dicit,  qubd  ipfe  non  tult 
ulierius  placitum  fuum  prcediStum  profequi,  fed  abinde  omninofe  re* 
traxit,  ideo,  S^c,  Another  form  thereof  is,  quhd  idem  qvcerens  fatetur 
ft  (feu  cognovit fe)  ult'erius  nolle  profequi  verfus  prcedi&  defend^ ^  SfC, 
deplacito  pradi^o,     [z]  A  departure  in  defpight  of  the  court  is  on  [x]  F.N.B. 
the  pai't  of  the  tenant,  and  is,  when  the  tenant  or  defendant  after  ap-  ^^•^-  ^  ^^-  ^ 
pearance  and  being  prefent  in  court  upon  demand  makes  departure  v^u|-.*gi 
in  defpight  of  the  court,  and  then  the  entry  is,  et  prmdidC  tenens  feu 
defendens  licet  folenniter  exaBus  non  revenit,fed  in  contemptum  curict 
recejjit  et  defaltam  fecit,  ideo,  8^c.     It  is  called  a  retraxit,  becaufe 
that  word  is  the  effedhial  word  ufed  in  the  entry,  as  before  it  ap- 
peareth,  and  it  is  ever  on  the  part  of  the  demandant  or  plaintife, 
[a]  Another  difference  betweeue  a  retraxit  and  a  nonfuit  is,  that  fa]  s.  Co.  ubi 
a  retraxit  is  a  barre  of  all  other  actions  of  like  or  inferior  nature :  fupro. 
qui  fcmel  aBionem  renunciavit,  amplius  reptere  non  potejt.     But  re- 
gularly a  nonfuit  is  not  fo,  but  that  he  may  commence  an  adion  of 
like  nature,  &c.  againe.     For  it  maybe,  that  he  hath .  mifiaken 
fomewhat  in  that  adion,  or  was  not  provided  of  his  proofes,  or  mis- 
taking the  day,  or  the  like.  But  yet  for  fome  fpecial  reafons,  nonfuit 
in  fome  adtions  is  peremptory. 

In  a  quare  impedit,  if  the  plaintife  be  nonfuite  after  appearance,  ^ii^  ^'  ^^' 
the  defendant  ihall  make  a  title,  and  have  a  writ  to  the  bifliop ;  si  h.  e.  15. 
[^J  and  this  is  peremptory  to  the  plaintife,  and  is  a  good  barre  in  28  H.  6.  44,45, 
another  quare  impedit  (1) ;  and  the  reafon  .is,  for  that  the  defendant  S3  H.  6. 1. 35. 
badby  judgement  of  the  court  a  writ  to  the  bilhop,  and  the  in-  Ifp^^;,?*,^ 
cumbent,  that  commeth  in  by  that  writ,  fhall  never  be  removed,  f/n  i^r'sg  i^.' 
which  is  a  f^at  barre  as  to  that  prefentation ;  and  of  this  opinion  is  7.  Co.  27.  b. 
Littleton  in  our  bookes.  And  the  fame  law,  and  for  the  fame  reafon.  Sir  Hugh  Port-, 
it  is  m  the  cafe  upon  a  difcontinuance.  m^ns  can.-. 

[c]  In  a  writ  de  nativo  kubendo,  nonfuit  after  appearance  is  pe-  ^^  y>Y  %  ibid* 
remptory ;  for  thereby  the  villeine  is  infranchifed.     And  fo  it  is  if  je.    19  E.V  ' 
two  be  plaintifes  in  a  nativo  habendo,  if  one  be  nonfuit,  this  is  the  ibid.  ai. 
flonfuit  of  both,  and  no  fummons  and  feverance  dotb  lie  in  that  ^  ^'-  ^'  ^^-  *^- 

caic    ^^'^'  ^^"^"« 


(0  t$ce  Note  221.] 


Xixh.  ^.    Cap.  11.        Of  Villfnagfr  Sed.  2Q«. 


c«ff ,  4lbfil  it  tucm  r«»U  •Alon.  And  tlus  if»  *fl  ftnorrm 
for  in  ft  libeptdfe  pxa6{uu/4  ^onfui^  iifter  appearance  is  not  peremp- 
tQiy,  p^ittier  U  tb^  noofuit  pf  the  one  the  nonfuit  of  both. 
fii]9H.4l.  (i]  Nonfuit  in  anappfale  of  murder,  rape,  robbery,  &c.  afttf 
19.  St«*nf.  PI.  appearance  is  peremptory ;  and  this  it  in  favortm  vitir. ;  l<tr  if  th* 
Cor.  ^^«  ••  *  defendat;|t  be  acquitted^  and  take  out  procefl'e  upon  the  ftatute  of 
Sr^rSi.  Cor.  ^'  ^*  againft  th^  ^bettors,  or  if  he  purchafe  his  originnU  writ,  for 
1S4.  9%  h,  9.  ^  tJb^t  caufe  he  may  be  nonfuit. 

47  £.  3.  ifi.  [c]  If  4be  plaintife  in  ao  appeale  of  mayhem  be  Bonfuif  aft^ 

^H.  7. 5.  appearance,  it  is  peremptory;  for  the  writ  iaiih^  feionif^  vudhfmr 

r?  ^7^k  t**    *"^*'»  ^^  therefore  the  nonfuit  is  peremptory. 
Coton.  596^  [/ 1  ^^  ^  «tt<Mnt,  if  the  plaintife  after  appearance  be  nonfoit, 

3  £.  £,  A^tioA  it  ii  pen^mptory )  ftpd  the  realbn  9^9  for  the  faith  that  the  law 
fur  reftat  S8.  givts  to  the  verdi^i  and  for  the  terrible  and  fearefull  ju^genof  at 
I«]  ^'  ^^'  ^'  that  (hoold  be  given  againit  (bf  firft  jury  if  they  Ihould  be  coar 
O*  Sd!  its.)  vi^^<l  >  uui  therefore  upon  the  iM>nfuit,  the  plaintife  (hall  be  im* 
[/]  32.  Xfl*.  13.  prifoncdi  and  his  pledges  amerced.  Qut  if  the  proeefle  in  ao  attaint 
19.  Afl*.  I3u  be  discontinued,  the  plaintife  may  bc^ve  another  writ  of  attaint,  b«- 
SO  ^  3.  Attttint  ci^fe  upon  the  nonfuit  tbere  is  a  judgement  given,  but  not  iipoQ 
?'n  B  koa^d*  ^  dif?ontinuance,    Nai^,  it  \p  \rvlly  f«ud,  |hat  esccfiti^  prokai 

regnl^tm ;  for  thefe  cafee  excepted  Qand  upon  their  fpecial  and  par* 

ticMlar  reafons,  f^d  fall  i^ot  withtii  the  genera)  realon  of  the  rule. 

It  is  a  general  rule,  th^^t  qo^fuite  before  appearance  ^s  not  prremp- 

toiy  in  any  cafe,  for  that  a  Aranger  may  purchafe  a  writ  in  th^ 

name  of  him  tbl^t  bath  cf  uft  pf  ^ion,  ae  Qiall  be  (aid  hertaftar  m 

thin  SeAiop, 

[^]  11 H.  d.  [g]  ^^  reall  or  mixt  adliooa  the  nonfuit  pf  one  demandant  is  not 

tS.  35.  the  noiifuit  of  both,  but  he  that  makes  default  (hall  be  fummoned 

^or'?'^*^*     and  fevered;  but  regularly  in  pejCofiaU  adioAS,  the  nonfuit  of  tba 

Sever,  li!^         ^"^  ^'  ^^^  nonfuit  of  both,  uolefe  it  be  in  certaioe  particular  cafes. 

3  E.  i.  Nonfuit  18.  19  E.  3.  Sef.  16.  19  £.  3.  ik*  S^*  ^  ^^  3.  9.         29  H.  6.  41 

38  E.  3. 35.  41  £.  9.  Nonfuit  10.  45  £.  3.  ^0.  %  H.  .4-  2.         (2.  Ufi,  Abro.  132^ 

10.  Co.  134.) 

IK]  4<  £.  3. 13.        [i]  In  perfonall  aidions  brought  by  executors  there  (hall  be  fum<« 

**  u  ^  i^  wons  and  feverance,  betauife  the  beil  iliall  be  taken  for  the  benefit 

UE. «  SeV.2d.  ^^  ^^^  dead.    And  (b  it  is  in  an  a6lioa  of  trefpjlVe,  as  executors  for 

13  £.3.  ib.  15.  goods  taken  out  of  their  owne  poil'eiTion.     Like  law  in  account  as 

18  £.  3.  ib.  28.  executprs'by  the  receit  of  their  owne  hands. 

5 £.3. ibid.  20.        [;]  |n  sm  audita  querela  concerning  the  peribnalty,  the  nonfuit% 

ri^f  E^  a  of  the  olc  is  not  the  nonfuit  of  the  other,  becaufe  it  goeth  by  tha 

Sever.  23.  '  ^^  '^  difcharge  and  freeing  of  thenrifelves,  and  therefore  the  de- 

e.  Co'  25.  Ru4*  ^iuiU  of  the  one  AiaU  not  hurte  die  other. 

dock's  cafe.  [^]  Jn  a  quid  jurii  damat,  the  nonfuit  of  the  one  is  the  nonfuit 

fA]  20  E-  3.  pf  both,  becaufe  the  tenant  cannot  attorne  accoitling  to  the  grant. 
rnlyE^^b.       W  Some  a6kions  follow  the  nature  of  thofe  actions  whereupon 

47.  Aff.  3.  they  are  grounded ;  as  the  wriu  of  error,  attaint, yiiVf  facias^  and 

29.  AIT. .34.  the  like.     If  a  reall  atlion  be  brought  by  fcverali  prcecipes  againft  - 

7H.-4. 45.  two  or  niore,  if  the  demandant  be  nonfujte  againtl  one,  he  is  won- 

S  H  6  19  ^"^^®  againd  all ;  for  as  to  the  demdndant  it  is  but  one  writ  P  j  .>q  k  T 

I9E.8.S7.  under  one /p/?tf.     iVo^^,  feveranre  is  two  fold,  viz.  by  fnm-  '^   '^^'    *-* 

^.  Co.  ubi  fapT».  mons  ad  fequcudum  fimul^  and  that  is  when  oiio  of  the  demandants 

22  H.  6. 42.  or  plain tifcs  never  appeared ;  and  by  award  of  the  court  of  nonfuit 

*o^f*/^*  without  any  lummons,  and  that  is  after  a|)p«ar«ince. 

Nonfuit  32.         1 8  E.  3.  ibid.  31.         20  E.  3.  ib.  26,  27.        19  E.  3.  ibid.  12.       3  R  3.  ibid.  IT, 
38  £.  3.  9.      90  H.  6.  45.      44  £.  3.  16.      19  £.  3.     Sevecance  i6.      (1.  Sid.  670.) 

The 


Lib.  S.  Of  Viltenagc.  Se€t.  SW. 

[m]  The  kin^s  majefty  cannot  be  nonfaite,  becanfe  in  judge-  W  ^  ^  >• 
jmeat  of  law  he  is  ever  prcfent  in  court;  but  the  king's  attorney,  25*^^5 ^5^ 
quifiquitur  pro  domino  rege^  may  enter  an  ukerius  ncm  vuU  pro/equi^  f„jt  3,.  ^3  ^'^ 
^hich  hath  the  effed  of  a  nonfuite.    But  in  an  information  by  an'  20  H.  7. 5, 
in^rmar,  qui  tam^  4'C*  the  informer  may  be  nonfuited.  (i-  Ro:  Abr. 

[n]  At  the  common  law,  upon  every  continuance  or  day  given  ^^  ^^• 
over  before  judgement,  the  plaintife  might  have  been  nonfuited;  rs]sH.*4  ca.* 
and  therefore  before  the  fiatute  of  3  H.  4.  after  verdid  given,  if  the  7.  3  £.  3.  31. 
court  gave  a  day  to  be  advlfed,  at  that  day  the  plaintife  was  de->  47  £.  3.  l»  9. 
mandable,  and  therefore  might  have  been  nonfuit,  which  is  now  re-  ^  £•  4.  f.  11. 
medied  by.  that  fiatute. 

[0]  But  after  demurrer  in  law  joyned,  if  the  court  doth  give  a  W  *  B.  5.  S. 
day  over,  at  that  day  the  demandant  or  plaintife  is  demandable,  ^^^  ^  '^ 
and  therefore  may  be  nonfuit,  for  that  is  not  holpen  by  any  ftatute.  [pj  9  h.  7. 1. 

{p]  And  after  an  award  to  account,  the  plaintife  may  be  non-  isi  E.  3. 3f. 
fuit ;  and  fo  note  a  diversity  betwecne  an  interlocutory  award  of  ][}  ^<  ^*  '^^- 
the  court,  and  a  final  judgement  ( 1).  ff  *SaS  m* 

By  thefe  few  inftrudlions  you  fliall  the  more  eafily  undetftand  coatn.)  ' 
the  bookes  of  tearn^ s  and  yearea,  and  other  authoirities  of  law. 
And  here  (tu  retume  to  LiitUton)  it  is  to  be  noted,  that,  albeit  the 
lord  be  nonfuit,  yet  the  infraochif^ment  of  the  villeine  doth  re- 
maine,  for  that  grew  by  the  appearance  to  the  writ,  and  cannot  be 
taken  away  by  the  nonfuit  fubfequent.  So  it  is  if  the  writ  do 
abate,  yet  the  infranchifement  remainesu 

[q]  "  Apres  apptarance^    For  othtrwife  a  flranger  may  pni>-  m  7  h.  4.  a, 

chafe  a  writ  in  his  ncune ;  and  therefore  Littleton  materially  added  11 H.  4. 13. 

thefe  words  after  appearance.  9  E.  4.  «3. 

'^^  7H.  4  8,«. 

7  H   7   6.  h. 

"  PrcBcipe,"     There  be  three  kinds  of  pnedpei.     1.  A  prctdpe  5  h',  7^  ^5, 
qvibd  rcddatj  whereof  Littleton  here  fpeaketh ;  2.  a  praecipe  qi&d 
permittat;  and  3.  a  prcecipe  qubd  faciat^  whereof  you  may  read 
plentifully  in  the  Regijler  and  Fitzherheri't  Natura  Brexmrn,,  and 
belongs  not  properly  to  this  treatife. 

*^  Account  J*    Of  this  fufficient-  hath  beene  faid  before. 

"  Covenant,"  Contentio.     Hereof  there  be  two  kinds,  vie.  a  Vid'.Sed.74i  ' 
covenant  perfonall,  and  a  covenant  reall ;  and  a  covenant  in  deed,  4w  Co.  80. 
and  a  covenant  in  law.  ?°xt*  J,*^^^5;^ 

JB .  riT.  Jd.  149* 

"  Ou  il  fuit  endite  de  ceo/'    [r]  For  if  the  villeine  be  not  firft  [r]  W.«.c«p.lf . 
indited  of  it,  then,  upon  the  acquittal!  of  the  villeine,  the  villeine  22.  AC  p.  39. 
fhall  recover  damages  againfl  the  lord  by  the  fiatute  of  JF,  2.  Quia  ^  B.  6. «. 
multi  per  fnalitiam,  Spc.  and  confequently  fliall  be  enfranchifed.    But  IJ  AiT  la 
if  the  villeine  be  formerly  indited  of  the  felony,  then  though  the  40  £.  3.  4i 
villeine  be  acquited  upon  the  appeale,  he  (hall  recover  no  damages 
againfl  the  lord.     For  wherefoever  the  lord  giveth  to  the  villeine  a 
juft  caiife  of  adion,  he  is  cnfranchifed.     [*]   And  therefore  if  the   u]  Kel«r»Yl34k 
lord  kill  his  villeine,  bis  fonne  and  heire  fhall  have  an  appeale,  and 
thereby  bis  heire  fhall  be  enfranchifed,  becaufe  the  offence  of  the 
lord  gave  to  the  heira  a  jufl  caufe  of  adion  againfl  the  lord. 

(1}  [See  Note  222.] 


lib.  2. .  Gap.- 1 1 .       OfVilfenAgc.  SeO.  20^/ 

Se€t.  209. 

TTEM,   fi  feignior  d'un  manor     A  LSO,  if  the  lord  of  a  mannor 

-*   ^Ue prep::rtber,  q'ae  it  ad  efte  ciif''  -^^  will  picfcribc,  that  there  hath 

toine  Ains  fan  manor  de  temps  dont  bcene  a  cuftome  within  his  mannour 

memory  ne  ctirt^  que  chefcun  tenant  time  out  q^  minde  of  man,   that 

dein&fHcfme  le  mannor,  nue  mariafa  every  tenant  within  the  fame  man- 

JUe  a  ajcun  home  fans'licehce  de  le  nor,\vhoinariethhisdaugluertoany 

feignior  del  mannor,  ferra  fme,  (i)  roan  without  licence  of  the  lord  of 

et  antfaitjine  alj'eigniour  del  m.an-  the  ftiannour^  (hall  make  fine,  and 

nor  pur  le  temps  eiieafit^cejiprefcrip'  have  made  fine  to  the  lord  of  the 

tion  e/l  void.     Car  nul  doit  /aire  mannor  for  the  time  being,  this  pre- 

ttetsjines  forfjtfe  tantfolement  viU  fcriptioa  is  voyd.    For  none  ought 

ieins.     Car  chefcun franke  homepoit  to  make   fuch  fine  but  onely  vil-' 

frankement  marier  fa  JiUy  et  que  leines.     For  every  free  man  may 

pleifl  a  luy  etfa  Jile,    Et  pur  ceo  que  freely  marry  his  daughter  to  whonr 

cifi  prefcription  eft  encounter  reajon^  it  pfeafeth  him   and  his  daughter. 

tiel  prefcrtption  eft  voyd.  And   for  that  this   prefcription  is 

*-  againft  reafon,  fuch  prefcription  vs 

voyd. 

^QUE  U  ad  efie  cu/iome,  ^c*       '      ' 

^  Here  fomc  may  obje^ky  that  fuch  a  cuftome  may  bave  a  law- 
full  beginning;  for  Littleton  in  the  beginning  of  this  Chapter, 
M 10  E.  5.  ^.  Bed.  174.  ailoweth,  that  [a]  a  freeman  may  take  lands  of  the  lord 
IlorgftdeVale'i  to  be  holden  of  him,  that  is,  to  pdy  a  fine  for  the  mdriage  of  bis 
A*rf  *vf  ^'  ^  fonnc  or  daughter ;  and  therefore  [b]  iome  have  thought  that  fuch 
[6]  34  H.  6. 15.  ^  cuftome  gene  rally  .within  the  miUi  nor  Should  be  f;ood.  But  the 
A.  per  Utt.      *  anfwer  is,  that  though  it  may  be  fo  in  a  particular  cal'e  upon  [iaq  ^-i 

fuch  a  fpecial  refervation  of  fuch  a  fine  upon  a  gift  of  land,  ^  ^  '  J 
yet  to  clainie  fuch  a  fine,  by  a  fienerall  cullomc  within  the  mannor, 
is  againft  the  freedome  of  a  freeman,  that  is  not  bound  thereunto 
by  particular  tenure.  But  a  cuftome  may  be  alled<:ed  with  in  a 
[5]43E.a5.  mannor.  [6]  That  every  tenant  (albeit  his  perfon  be  free)  that 
14  H.  6. 16..       holdeth  in  bondage  or  by  native  tenure,  the  freehold  being  in  the 

lord,  ftiall  pay  to  the  lord,  for  the  maringe  of  his  daughter,  without 
licence,  a  line  :  and  it  is  called  marc/id fy  us  it  were  a  chete  or  line 
for  marriage  (-2).  And  here  Littleton  faith,  that  none  ought  to  pay 
fuch  fines  but  villeiues,  (thtit  is)  eitlier  villeines  of  blood,  or  free- 
men holding  in  villenage  or  bafe  tenure.  So  note  a  diverfity  be- 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.  -  Villeines 
ufe  to  pay  to  their  lords  in  acknowledgement  of  their  bondage  for 
their  feveral  heads,  and  thereupon  it  is  called  cJicvagc,  chciagiutn, 
of  the  French  word  chicfe,  as  it  were  the  fervice  of  the  head.  Of 
(#JBr«fton,Ub.  which  Broiton  faith,  [i]  chevagium  liidtur  rccognitioin  fignum 
1.  c»i).  10.  fubjeRionis  ct  dominii  dc  capite/uo.    And  fometimes  it  is  written 

fil  27°Air  44     ^^^^^S^^  ^^^  '"^^^   properly  chief c^e.    [(/]  Ckeiagium  fignifieth  alfo 
•^  -»     •      ■     *    a  great  mifpriOon  for  any  fubjed  to  take  fummes  of  monev,  pr  ' 

oifiei*'' 

(1)  The  words  a  U  'volunte  le  feignior    in    Spelm.  Gloff.  and   the  Appendix  19 
arc  added  m  L.  and  M.        .  •  Robinfon  on  Gavdkind,-  p^, 

(2)  Sec  fiirthcr,  a»  to  «tfrfi#/,  the  word    -  k. 


^      6Uier  gift9  y4^\y  in  name  of  jchevug€f  b^fUift  tti^sf  tike  yppQ  ^fatfn 
to  be  theit  chiefe  beads  or  leader^  {^){ 

•'  Pur  ceo  que  ccfi  pr^cripim  ejl  exicoUiUet  rtq/bn^  iieo  tjt  voyiy 
Tbis  cont^nes  one  of  tbemft;&ijgQe9  of  feb^  common  l^w^  tiz.  tbat  all  (2.  |to. Abr.2^4^ 
ciiiftomes  and  prefcripdons  that  be  agaiuft  reafoa  ar«  voyd.  ^'*  ^^**'*-) 

r 

t 

« 

A/f^^  ^  '^  county  de  Kent,  ou  TIUT  iri  the  county  of  iCe^^,\vher^ 

^erres  e/  tentmmtsjont  tenm  en  ^  lands  and  tenements  are  holden 

gavelkind^  la,  ou,  per  le  cnftomi  et  in  gavel-kinde.   there,  where,  by 

ufe  dt  temps  dont  tnemoty  ne.  curt,  the  cuflome  and  ufe  out  of  mindei 

tisjits  males  doient  ovelment  enheri^  of  man,  the  iiTues  male  ougbi^equally 

ter,  ceo  cuflome  ejl  allowable,  pur  ceo  to  inherite,  this  cnftomef  is  allow- 

que  il  ejioit  ove  afcun  reafon ;  pur  ceo  able,  becadfe  it  ftandeth  with  fome 

que   cnefcun  Jits   e/i  auxy  graund  reafon ;  for  every  fonne  is  as  great 

g&itlekome  come  I'eigne  Jits  eft,  et  a  gentleman  10  the  elde^ft  fywyn  k^ 

per  <afe  a  pluis  graunde  honor  et  and  perchance  will  grow  to  greater 

vahitr  crejjera,  fil  avoit  rien  per  cefi  honour  and  valour,  if  he  hath  any 

emce/lers,  ou  aiitemmU  perawenturfi  thing  by  his  anceitors,  pr  otherwj^ 

il  nepui^oit  ii^mint  cnjjerj  i^c*  peradventure  be  would  apt  enpr^^f$l 

fo  much,  &q« 

« 

**  pN  [e]  le  amniy  de  Kenjt**^    For  .that  in  no  pounty  of  J^aig.  (ej^ide  ref- 

"^  Imd  lands  [/]  at  ^his  day  be  of  the  natunj  of  gavelkiflde  of  f^^jj^^itibu^'* 
common  right,  faving  in  Kent  onely.  .  But  yet  in  divers  parts  of  Kanci»"«m. 
England^  within  divers  mannor^  .and  ieigniox;ie.8|  the  like  ctilio^  19  tiE.  1. 
in  force.  J  E.  3.  ia, 

3  £.  3. 21. 38. 
28.  AC  pi.  12.        8  E.  3. 42.  **        (Poft.  175.  b.)        {f]  Vide  Mirror,  c*p.  li  lii^  ^ 

^*  En  gavclkinde.**    That  is,  gave  qU  kindfi:  for  thi^  <:uftpm!^ 
g^y^th  to  all  the  fonnes  alikei  <^). 

''  Lts  fits  males  inheriier!*    And  tbis  is  tbf  genielralt  c^i^tat  fg\  23:  AfC  pi. 
extending  td  fonnes.     But  yet  [g]  by  -Guftome,  when  one  ^brQther  til. 
Tid.0  b.l  *^*^^  without  iflTue,  all  th^  ojther  .brethr^  mayMherit  (i).  (t.Ro.Ab.«4) 

**  ChtfcunJiH  ejt  auxy  grand  genfkhoftie  e<me  Vcignejitz  ^f  fiy 
this  it  appeareth,  that  gentry  and  armesis  of  the  nature  of  gavel- 
k'ibde ;  for  they  dei<!end  to  all  the  fonnes,  every  fonne  being  a  gentle* 
man  alike.  Which  gentry  and  amies  do  not  defcend  to  all  the 
brethren  alone,  but  to  all  their  pofterity.  But  yet  jure  prmogeni* 
tuney  tlie  eldeft-fhall  beare,  as  a  badge  of  his  birthright,  hJs  father's 
tdmes  without  any  difference,  for  that,  as  Littleton  faith,  Se&ione  5. 
'he  is  more  worthy  of  blood ;  but  all  the  younger  brethren  iliati 
give  feveral  differences,  et  additw  probdtfninaritaiem,  «iMi  [A]  here-*  [K]  Forttfcu^ 
ditof  inter  ma/cuhs  jure  ciiilfi  ^ft  dividenda.  cap.  40, 

(3)  [See  Note  223.]  Eu^^.  b.] 

(4)  fcSceNoteM4.J  CO  [See  Ndte  Z25  J 
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"  Otf  autirmcnt  peradventure  U  ne  puiJ/bU  ikbncnt  creffkr^  The 
reafoii  of  this  is  rendered  by  the  poet. 

IX^acc.  ,      Ilaud' facile  emrrgtint J  quorum  virtutibus  oh^at 

Res  augufta  domi, 

SI  H.  ft.  ca.  S.  But  now  by  the  ftatu^  of  31  //.  S.  a  great  part  of  Kent  is  made 
V.  18  H.  6.  defcendable  to  the  eldfift  fpnne,  according  to  the  courfe  of  the 
ofsid.  136.)     common  law  (a),  for  that,  by  the  meanes  of  that  cuftome,  divers 

ancient  and  great  families  after  a  few  defcents  came  to  very  little 
-    or  nothing.  • 

In  phres  qvofies  riros  deducitur  arnnu^ 
Fit  minor y  ac  und4  deficient e,  perit. 


Se<a-2ll. 

TTEM,   lou  per    cti/lome    appel     A  LSO,  where  by   the    caftorae 
_     Burgh  Englifli  enajctin  burgh,  U  called  Burrough£ng/^infome 

Jits  puifne  inkeritera  touts  tes  tene-  barrough,  the  yongeft  Ibn  (hall  inhe- 

ments,  %c.  ceo  cujlome  ejloit  ove  afcun  t\  t  al  1 1  he  tenementSyScc.  this  cuftome 

certaine  rcafon;  pur  ceo  que  le  Jits  alfo  ilands  with  fome  certaine  rea- 

pwffie  (sil  fault  pfre  et  mere)  pur  fon ;  becaul'e  that  the  voDger  fonoe 

caiife  de  fgn  juventute,  pcit  le  pluis  (if  he  lacke  father  and  mother)  be- 

Tljieins  de  touts  fes  freres  luy  mefme  caufeof  hisyoncer  age,may  leaftof 

aider,  ijc.  ^  all  his  brethren  helpehimfeUe^&c. 

Tid.Se£tl65.  "pER  cujlome  apcl  Burgh  Englifli.'*  Of  this  cuftome  Liftljfon 
*'.    ^       '  ■  hath  fpoken  before  in  the  Chapter  of  Burgage.     And  in  oar 

n]  33  £.3.  tit.  bookcs- there  is  a  fpecial  kind  of  Borough  Engiijh  [t];  as  it  (hall 

Age  81.  defcend  to  the  yonger  fonne,  if  he  be  not  of  the  halfe  blood ;  and  if 

he  be,  then  to  the  elded  fonne  (3). 

[fcj  MicYi.lOJa.  m  Within  the  mannor  of  B.  in  the  county  of  Berks ^  there  is  fuch 
BAof^^^t       ^  cuftome,  that  if  a  man  have  divers  daughters,  and  no  fon,  and 

Judgement.  dielh,  the  cldeft  daughter  fliall  only  inherit;  and  if  he  have  no 
.  '  daughters,  but  fiders,  the  elded  fider  by  the  cudome  Ihadl  inherit, 
and  fometimes  the  yonged.     And  divers  other  cu domes  there  be-in  ' 

p]  Brit  187.  b.  like  cafes.  And  herewith  agreeth  Britton,  who  faith,  [H  de  terres 
^s  ancients  denteytiesfoit  vfefotonque  Uctntient  vfage  delfieu^  daunt 
en  afcun  lieu  le  tient  lieu  per  ufage,  que  le  heritage  fait  depart  able 
entre  touts  les  enfant s  freres  et  foresy  et  en  q/cun  lieu  que  le  eignt 
Mvcra  tout,  et  en  afcun  lieu  que  le  puifne  frere  aver  a  tout^ 

**  Fur  cauft  defanjuventute,  poit  le  pluis  meins  de  touts  fes  freres 
lui^  mefme  aider,  S^c,**    Here  by  (S^c)  are  imply cd  thofc  caufes 
wherefore  a  youth  is  IcfTe  able  to  ayd  himfetfe,  &c.  which  the  poet 
'-  ..  «    briefeiy  and  pithily  e.vprelleth  thus : 

Horace.      -*  Imberhis  juvenis,  tandem  cujlode  remoto,  FiAi   a.1 

Gaudet  equis,  canibufquc,  ct  aprici  gramine  campiy      L  *  4  *  •     J 

-••••''  Ccreus 

(2)  [Sec  Not#  2<6.]  t3)  [See  Note  227.]     ' 
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Certus  in  titiumjie&i,  tnonitoribus  afpcr^ 
.  Utilium  tardus  provij'or,  prodigus  cerisj 
Subli/nisy  cupidiijqu€y  et  amata  rclinquere  pernix. 

And  againey  no  living  ci'eature  more  infirme  than  man  : 

Nil  komine  infirmum  tellus  anirhalia  liuirit  Homer.  -  \ 

Inter  cun^a  twa^.— - 

t 

Sed.  212. 

JLfE  Sj^ihome  voile prefcriber,  que  "R^T  if  a  man  will  prefcribe,  that 

^  ft  afcuws  avers  Jueront  fur  ies  ^""^  if  any  cattle  were  upon  th^  de- 

demefnes  de  fon  ntannor  id  dammage  ineanes  of  the  maunor  thiere  doing 

feafants,  que  le  feignior-ae/  mannor  damage,  that  the  lord  of  the  manoor 

pur  le  temps  ejleant  ad  ufe  eux  de  dij-  for  the  time  being  hath  ufed  to  dif-^ 

treyner,  et  le  dijireffe  retainer  tanque  Ireine  them,  elnd  the  diftrefle  to  re- 

Jinefuit  fait  a  luy  pur  le  dammage  taine  till  fine  were  made  to  him  for 

ii  la  volant,  cefi  prefcription  eft  votd\  the  damages  at  his  will,  this  prefc'ri^* 

pur  ceo  que  il  e/i  encounter  reafon,  tioh  is  voyd;  becaufe  it  is  againfl 

que  fi  tort Joit  fait  a  vn  home,  que  il  reafon,  that  if  wrong  be  done  any 

ae  ceo  ferroit  fon  judge  demefne;  car  man,  that  he  thereof  (hould  be  his 

per  tielvoy^  sHlavoit  dammages  forf-  own  iudge ;  for  bj^  fuch  way,  if  he 

que  at  value  d*un  mail,  il  puifjoit  haddammageshutto  thevalueofaa 

affeffer  et  aver  pur  ceo  C.  lib.  quefer-  half|)^ny,  he  might  aflefle  and  hav^ 

roit  encounter  reafon.     Et  ij/int  tiel  therefore  an  C.  ponnd,  which  Ihould 

prefcription,  ou  af'cun  outer  prefcrip^  be  agaidil  reafon.  And  fo  I'uch  pre- 

tion  ufe,  fi  ceo  joit  encounter  reafon,  fcription,  or  any  other  prfefcriptioa 

ceo  ne  doit  (i)  elhre  allow  devant  ufed,  if  it  be  againft  reafon,  this 

judges;  quia  malus  ufus  abolendus  ought  not,  nor  will  not  bee  allowed 

efi;  (2);  .  before  judges;  quia  malus  ufui  abo^ 

lendus  eft: 

> 

"  JJST  enc&unteir  reafon,  qveji  tort  foit fait  a  vn  home,  que  ilde  ceo 

ferra  fon  judge  demefne,"   For  it  is  a  maxinie  in  law,  aliquis  10E.S.  2S. 

non  debet  ejfe  judex  in  proprid  cavfdJ*     And  therefore  a  fine  levied  4  E.3.  54. 

before  the  haylifes  of  Salop  was  reveffed,  becaufe  one  of  the  bailifes  gg  e  s^ts 

was  partie  to  the  fine,  quia  non  poted  (J/e  judex  et  pars  (3).  2  H.  3.  4. 

3  H.  4.        8  H.  6. 19.      5  H.  7.  9.  b       •  Hfl.  4  H.  4.  coram  rfrge  Salop,  (kl  Ki>,  Abr, 

92,  93.       1.  Ro:  Abr.  493f,  496.) 

"  Malus  ufus  abolendus  eft  :"  and  every  ufc  is  eviTl,  that  is  (as 
our  author  faith)  againft  reafon,  quia  in  copfuctudittibus  non  diutur-  (5.  ^o^  34  j     ^ 
^itas  temporis,  fed  folidita^  tationis  ejt  conjideranda  (4.). 

And  by  this  rule  cited  by  our  author,  at  the  parliaiiiefrt  holden  at  An.  40  £.  3.  at 
Kilkenny  in  Ireland,  Lionel  dulvc  of  Clarence  being  then  lieutenant  *^JJkenny. 
of  that  realme,  the  Irifh  cufionis  called  th^re  the  Brehh  law  (for  '^*^«  brehouUw. 

that    . 

(f)  Infteadof  <rfbi/it  is  wrfin  L-andM.        (3)  Sec  14.  Vin.  Abr.  573.    4.  Coii. 
Roh.  and  P.  Dig.  6. 

(2)  Se61. 174.15  placed  herein  L,andM.        (4)  See  Dvr.  Rcjp.  32.*  &  7.  Via.  Abr, 
as  we  have  &rmerl/ noticed.  See  117.  b.    180.  185. 

note  2*  V 
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that  tbe  Irj/h  call  their  judges  Brehom)  wts  wholly  abolilhcd,  for 
that  (as  the  parliament  Jayd)  it  was  no  law,  bat  a  lewd  cuftome,  ef 
Vide  Seft.  455.  mains  i(/M  abuUndw  e/i  (5). 

But  our  fiudent  muft  kuow^  that  king  John  in  the  twelfth  yeare 
of  his  raign  went  into  Ireland^  and  there,  by  the  advice  of  grave 
aiid  learned  men  in  the  laws  whom  he  carried  with  him,  by  parlia* 
ment  de  communi  omnivni  de  Hiberni^  con/enfuy  ordained  and  eila- 


(Vto|b.  f»Ji) 


bliihed,  that  Inland  (hould  be  governed  by  tbe  lawes  o^  fi^i  \^1 

of  the  Irijkmen^  according  to  *-  ^  '     "-' 


Kot.  Pit. 
MH.S. 
i.  Co.  t%.  K 

eAlnD^a  c«re. 


^ti*,  l^enf. 


England  (i),  which  of  many 

the.r  owne  defire,  was  joyfully  accepted  and  obeyed,  and  of  many 
the  fame  was  foone  after  abfoluteiy  refuted,  preferring  their  Brckm 
law  before  tlie  juft  and  honourable  lawes  of  England.  ReXj  4*^. 
baronibus^  militibvs,  ct  omnibut  liberi  tcncmtibvsfalvtetn,  SatiSy  u^ 
credimuSy  vrjlra  auiiivit  dijcretio^  qnbd  quando  bwut  memoritt 
Jokannfi^  quondam  rex  Anglitt^  pater  n^Jtery  vtnii  in  Hyhermam, 
ipjt  dvxitfimm  virot  difcrttm  et  hgkperitos^  quorum  comflnmt  con- 
^/fo,  et  ad  ii^antiam  Hybernenjiumyjiatuit  ei  prsteepU  leges  Angli* 
cmnas  in  HybemiAf  ita  quhd  leges  eajdem  in  Jcripiuras  rtdadas  re^ 
liquUfubJgiUo/tioadScaccanum  Dublin, 

ReJe  comitibuSy  haronibus,  militibus,  ei  liberis  hominibus  et  omnibits 
18  H.  3.  M.  17.  ^,j^  1/^  terrd  Uybernioe Jalutcm*    Quia  manifc^d  eje  dignqfcitur  con- 
*  tra  coronam  et  digniiaUtn  pojlram  et  conjuetudinea  et  leges  regni 

nqjtri  Anglia:^  qitas  bona  memorice  dominus  Johannes  rcr,  pater  nqficry 
de  commtmi  omnium  de  Hybernid  eon/ciijit;  tenerijlatuit  in  terrd  illdy 
quhdplacita  teneanturin  curid  Chrifiianitatis  de  ofhcotationibus  eccle^ 
Jiarum  et  capellaruWtj  Tel  de  luico  feodo,  vel  de  catallis,  qua  non  Jitnt 
de  teftamcnto^  vel  matrmotiio :  vobis  mandamus,  prohibenies  qvatenua 
hujujmodiplacita  in  curid  Chrfftianitaiis  nullatenu^fequi  prt^umatia 
in  manifijlum  dignitatis  et  corona  nqfira  prafudiciumy  /cituri  pro 
certOf  qubd^fi  feceritis,  dedimus  in  mandatis  jufiitiario  no^ro  Hyber* 
nia^atuta  curia  nojlrain  Anglid  contra  tranjgreffiones  h^us  mandati 
nojtri  cum  Jufiitid  procedaty  et  qi^d  nq^rum  efi  exequatur*  In  ctffus^ 
4'C.  tijle  rege  apud  IVinchcomby  28  die  OfiobriSf  anno  regni  nq/lri  18* 
Et  mandaturh  ejl  jujiitiario  Hybcrnia,  per  literas  claufas,  qiMpra^ 
di^as  literas  patcntfs  publice  legi  et  tenerifaciat. 

Rex,  SfC.  pro  communi  utiUtate  terra  Hybernia,  et  pro  unitate  ter- 
rarum,  proxifum  cJl,  quhd  otnncs  leges  et  corifuetuditiss,  qua  in  regn^ 
Anglia  tcnentur,  in  Hybernid  (eneantury  et  eadem  terra  eifdem  legibus 
fubjaceaty  ac  per  ea/dem  regatur,  Jicvt  Johannes  reXy  dm  Uiic  effet, 
Jlatuit  et  firmiter  mandavit.  Idea  tolumusy  qubd  omnm  brevia  de 
communi  jurcy  qua  currunt.  in  Anglidy  Jimiliter  currant  in  Hybernid 
fub  novo  Jigillo  fegis.  In  cujuSf  tifc,  tcjle  meipfo  apud  fVood^ocke, 
Wherein  it  is  to  be  obferved,  that  union  of  lawes  is  the  beft  meanes 
for  the  unity  of  countries^  *  Una  et  eadem  lex  ejfe  debet  tarn  in  regno 
Anglia  quUm  Hybernia,  [w]  Terra  Hybemia  inter  fe  habet  par^ 
incitur.  m  Uamcntum  et  omnimodas  curias  prout  in  Anglid,  et  per  idem  partia-- 
Cmf  2  11.^3.  l«.  we/i^MOT  /iznV  leges  ct  mutai  leges,  et  illi  de  eddem  terrd  non  ciligan^ 
in  Camera  Stcl-  tur  perjlaldta  in  Anglidy  quia  hii  tiofi  habent  milites  parliamcnti  (a), 
lata.  1  H.  7.  3.  By  an  atl  of  parliament  (cabled  Poyning's  law)  holden  in  Irtlaad 
(4.  luft.  350.)     in  the  tenth  yeare  of  Henry  the  feventb,  it  is  enaded,  that  alt 

ilatutes  made  in  this  reahne  of  England  before  that  time,  ihould 
be  of  fcirce  and  be  |)i»t  in  uie  within  the  realroeof  Ireland (2!);  which 
(though  it  be  by  way  of  digrellion)  is  not  unneceflary  for  our  fiudeot 
to  know.     But  now  let  us  hearc  our  author  (4). 

(S)  [See  Note  228.]  (2)  [See  Note  22o«.] 

flii.  b.]  .  (3)  Irifti  ftat.  lo  H.  7.  c.  22,  * 

(1)  [See  Note  229.1  (4)  [See  Note  230.} 
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Se6i;.  si 3. 


^ROYS  maner^  de  rents  y  font^ 
^  (^eJtafcavoiTf  rent  fervice,  rejit 
charge^  et  rent  fecke.  Rent  fervice 
edj  lou  le  tenant  tient  fa  tetre  defon 
feignior  per  fealty  et .  certaine  rent, 
6u  ptr  komagefttutie  et  certaine  rent, 
ouperflutersjervices  et  certaine  rent. 
Et  Ji  rent  fervice  foit  a  afcunjoury 
que  doit  ejtre  pay,  aderere,  le  fei- 
gnior poit  dijlrainer  pur  ceo  de  com'- 
mon  droits 


'T'HTIEE  manner  of  rents  there 
be,  that  is  to  fay,  rent  fervice, 
rent  charge,  and  rent  fecke.  ilent 
fervice  is,  where  the  tenant  holdetit 
bis  land  of  his  lord  by  fealtie  and 
certaine  rent,  or  by  homage  fealty 
and  certaine  rent,  or  by  other  fer- 
vices  and  certaine  rent.  And  if  rent 
fervice  at  any  day,  that  it  ought  to 
de  paj^ed,  be  behinde,  the  lord  may 
diftraine  for  that  of  common  right* 


SOME  have  divided  rents  into  fbure  kindes,  viK.  rent  fervice, 
rent  charge,  rent  di(lre3^n<ible  of  common  right,  (whereof  fome« 
what  Hiall  be  (aid  in  this  Chapter)  and  rent  fecke. 

^  Rent^  in  Latine  redditvs,  [a]  by  fomc  diciiur  d  redeundo,  quia  ^a.  ^4^  **     * 
retrait,  et  quotannis  reditu     *And  others  fay  it  is  derived  of  reddere^  Britton  c*.  41, 
for  that  the  rent  is  referved  out  of  the  profits  of  the  land,  and  is  Mirror  ca.  «. 
not  due  till  the  tenant  or  Icfl'ee  take  the  profits ;  for  reddendo  mde  ^"J^J;  ^^* 
,    or  folvendo,  or  refvrvando  inde,  or  the  like,' [5]  is  as  niuch  to  fay  as.  *io  ^  fit 
fl  J.2  a  1  ^^  tenant  or  leflTee  fhaU  pay  fo  much  out  of  the  profits  of  dun's  cafe. 
^-   ^   '    '■'  the  lands;  for  reddere  nihil  aliud  efl  qnctm  acceptum  aut  [fr]Pl. Com. 
aliquam  partem  ejvfdem  reflitucre.     Sen  reddere  ejl  quqfi  retro  darty  138, 139,  &c. 
and  hereof  corameib  redditus  for  a  rent.  in^Sill*''   ' 

Here    note,   for   the  better  underftanding  of  ancient   records,  care.35H.6.l4, 
flatutes,  charters,  &cc.  gabel,  or  gavcll,  gabium,  gabellum,  gabellct-  .Domtffday. 
tuihf    galbeUettumy  and  gatillettum,   dqe  fignifie   a   rent  (1),  'cuf-  Statuium  de 
tame,  duty,  nr  fervice,  yeelded  or  done  to  the  king  or  any  other  gaviletto  anno 
lord;  as,   Walliugford  coutinct  276  hagas,  i,  c.    (hmos   rcddentes  /A^tesV  b 
9  lihras  de  gablo,  i.  e.  de  redditu :  and  Oxford,  kcec  urhs  reddebat  pro  p^ft.  144'  j,'j^q^ 
theolonio  et  gablo  regi  *io.  L  et  fextarios  mellis,  comiti  Alpharo  Abr.44<).) 
to  libras.    And  this  is  the  legall  fignification  thereof  (2). 

"  Rt'jit .  rcrrice."    It  is  called   a  rent  fervice,  becaufe  it.  hath.  . 
fome  corporall  fervice  ikicident  unto  it,  which  at  leall  is  fealty,  as 
here  it  appeareth. 

**  Sa  terre,"    [r]  A  rent  fervice  cannot  be  referved  out  of  airy  Vide  Se^  218. 
inheritance  but  fuch  as  is  manurable,  whereinto  the  lord  may  enter  (A"t«  47.  a.) 
and  take  a  diftrefle,  as  in  lands  and  tenements,  reverfions,  remain-   r  Aft  ^  •^;  ^^' 
ders,  and,  as  fome  have  faid,  out  of  thfe  herbage  of  land s^  and  re-  MoiimjovVs*"^ 
gularly  not  out  of  any  inheritances  incorporQall,  or  that  lye  in  grant.  c«fi».i>.Air.^.i. 


liy  Fi.  (joiii.  139. 

created  i  [t/j3  il.  6.  21. 


^  (0  See  ace.  ante  iao.  a.  note  4.        (2)  [See  Note  231 J 
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5  H.  r.  56.  created ;  in  this  cafe  C.  -fliould  hold  of  B.  either  bj  the  fame  fer* 
21  H.  7.  59.  vjces  th^  law  created,  or  fuch  as  he  fpecially  referved,  and  B.  did 
V^  *^*  *^^'  by  operation  of  law  hold  thofe  fervices  of  ^.  by  fealty  and  ten 
19  K.3.  tit.  fl^illings  rent,  that  is  to  fay,  by  rent  and  fervice  out  of  rent  and 
fSaid.  40.  fervice  :  and  if  the  rent  be  bebinde,  the  lord  paramount  may  dif- 

21  H.  6w  U.        Ifciine  upon  the  land  for  hie  rent,  for  both  m^fnalty  and  fci^niojy 

doe  iflue  out  of  the  land,.the  mefnaky  inimt*diateiy,  and  the  feig- 
niory  niediately,  which  is  worthy  of  due  cunfideration  and  obfer- 
vation. 


[ejBrittonfoI.  "  Ctrtoine  reniJ*  [e\  For  the  rent  mail  be  ^rtaine,  or  which 
^^•^-  .  may  bee  reduced. to  a  certainty;  for  id  cerium  efi\  quod  cerium 
I  VlFieta  hb  T^ddi  potffi,  \J  ]  Cofitittftyr  ckirfa  reddendo  indeannuatim  ad  tales 
S.  cik.  14*  ttrminos^  •celja^iendo  inde  talio /ervUiUy  vel  tales  confttetudines^  qu<s. 

(Auic  91.  b.)      omnia  dtbcrUeJe  cert  a  et  in  cHartd  exprefid^  ^c.     But  of  this  1  have 

fpoken  Seel.  136.    And  the  rent  may  as  weH  be  in  delivery  of  hens, 

capons,  rofpb,  fpurres,  bowes,  (hafts,  horfe«,  hawkes,  pepper,  comine, 

wheat,  or  other  profit  that  lyeth  in  render,  office,  attendance,  and 

td  S8H.6.5R.a.  fyj.),  j^j^^^  ^g  jyj  payment  of  roopey.     [g]  But  a  man  upon  his  feoff- 

(Ante 4r.ii.4.b.;  ^^^^1  or  conveyance  cannot  referve  to  hint  parqjll  of  th€  aunnall 

profits  themfelves,  as  to  referve  the  vefture  or  herbage  of  the  laiyl 
(  or  the  like  (3),  for  that  fhould  be  repugnant  to  the  grant :  n/n  debet 

tnim  ejft  refcrvatio  de  prqficui^  ijifis,  quia  <a  concedunfur^  fed  dc 
fcdditu  novo  extra  pnificu^, 

«  Poet  dift'reiner  pur  ceo!*  For  where  there  is  a  fealty,  &c.  in- 
ffc]  Mirror  ca.  cident  to  the  rent,  there  is  a  ditlrelle  incident  alio  tlmreunto.  [k] 
10  kV^  But  it  is  to  be  underrtood,  thiit  for  a  rent  or  fervice,  the  lord  cannot 

Avnwrr  137.  dilheine  in  the  night,  but  in  th^  day  time:  and  fo  it  is  of  a  rent 
11 H.  7. 5.  charge.    But  for  damma^e  feafaunt  one  may  diilreine  in  the  night, 

otherwife  it  may  bee  the  bealts  will  be  gone  before  he  can  take 

them. 

r»]W.  1.  c?.  1.  "  De  common  droit."  Of  common  right,  [i]^  that  is,  by  the 
S  H.  4.  ra.  I.  common  law,  fo  called,  becaufe  the  common  law  is  the  beft  and 
4H  8  caie       ™^^^  commo»  birth-right  that  the  fubied  hath  for  the  fafeguard 

and  defence,  not  onely  of  his  goods,  lands  and  revenues,  but  cf  his 
wife  and  children,  his  body,  fame,  and  life  aUo.  So  as  the  mean- 
ing of  Littltton  in  this  particular  cafe  is,  that  the  lord  may  didreine 
for  his  rent  of  common  right,  that  is,  by  the  common  law,  without 
aijy  particular  reiervation  or  provifion  of  the  party.  And  it  is  to 
be  oblerved,  that  the  common  law  of  Englafid  fometimes  is  called 
rij^bt,  fome limes  common  right,  and  fometimes  fOwmi//iM- ;i//?iV* a. 
In  the  grand  charter  the  common  law  is  called  rij;ht.  RtHttm  nv/li 
teiidemySy  nulli  negaUfuun,  aut  diffcremus  jvfiitiam  vel  return.  In 
the  llatute  of  IV,  i.  c.  1.  it  is  called  common  droit.  En  prunes  Tocf 
le  roy,  cf  commijindCf  que  le  peace  de  J\  eglifc  et  de  la  terr£  fait  bim 
garde  ctmaint nine  en  touts  points,  et  que  common  droit  fuit  fait  a 
touts,  auxibicn  aux  poers  come  aux  riches,  fauns  regard  de  nullify  ; 
which  a^reetl)  with  the  ancient  law  in  the  time  of  king  Edgar, 
I.«mb  U\7^.  F  or  ro  aut  em  has  populo  quasf erect  proponimus  leges,  Primumpuhlici 
Kd«ari!^f!eift^'  ^/w/'w  f>env/icio  quifquam  fruitur,,  idquc  ex  wquo  et  bono,  ^firt  is  dizes 
lib.  I.  c.  2:).       .fi'^^  inopsfuerit^jus  reddit.     And  Fleta  faith.  Item  quod  pax  eccit/ia 

tt  terriB  iuviulabditcr  obfervetury  et  qubd  communis  J u^itia  fngu'lis 

puritcr 

(3)  Sec  Bro.  Abr.  Re/grvainfi  46.      Dr.  Sc  Stud.  Pial.  2.  c.  la. 
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Lib.  2.  '       Of  Rents.  Sed.  214,  215. 

« 

puriter  exhiheatur.  And  all  the  commiffionsand  charters  for  execu- 
tion of  juftice  are,  foBuri  quod  ad  jujtitiam' pertinet  fecundum  legem 
et  confuetvdinem  Angtics,     So 'as  in  truth  fuftice  is  the  daughter  of       '•   • 
the  law,  for  the   law  bringeth  her  forth.      And  in   this   fenfe  VMeSe6t.  Ji4» 
ri42    b  1  ^^*"8  largely  taken,  as  well  the  ftatutes  and  cuftomesof  the  2J6.  226.  252» 
*"     '-^  realnic,  as  that  which  is  properly  the  common  law,  is  in-  ^^v 
eluded  within  common  droit,    Littlctvn  in  this  his  treatife  nameth 
common  droit  fixe  times« 

Sed.  214.  '  • 

'•     '  •  '  . 

ZpT  fi  home  voi/Ioit  dorwr  terres  ou  A  N  D  if  a  man  will  give  lands  or 

tenements  a  un  outer  en  tailed  ^^  tenements  to   another  in  the 

rendantaluj/  certain  rent  per  an  (i),  taile,  yeelding  to  hirh  certaine  rent 

il  de  common  droit  poit  dijheinerpur  by  the  yeare,  hee  of  poramon  right 

le  rent  aderere,  coment  que  tiel  done  may  diftraine  for  the  rent  behind^ 

flat  fait  fans  fait  y  pur  ceo  que  tiel  though   that   fuch  gift   was  made 

rent  ejl  rent fervice.     En  mefme  le  without  deed,    becaufe    that  fuch 

tnaner  eft,  ft  leas  foit  fait  A  un  home  rent  is  rent  fervice.     En  the  fame  . 

pttr  tertne  de  vie,  ou  a  outer  vie  {2),  manner  it  is,  if  a  leafe  be  made  to  a^ 

*     rendant  al  lejjor  certaine  rent,    ou  man  for  life,  or  Uitf  life  of  another, 

pur  terme  de  ans  rendant  certaine  rendring  to  the  leifor  certaine  rent, 

rent.  or  for  tearme  of  yeares    rendring 

rent. 

«  •. 

"    Cz/  UN'S  fait."    For  it  is  a  rule  in  law,  that  a  rent  fervice  .15  H.  6. 34. 

may  be  referved  without  deed.  (pro*  Eli*.  35. 

•^  JPoft.  225.  b.) 

"  En  mefme  le  manner,  Ji  leafe foit  fait,  3fc"     For  thefe  be  rents  Vide  Seft  1S1> 
fervices,  becaufe  fealty  is  incident  to  thefe  rents;  for  (iis  it  hath  132. 
bin  faid  before)  a  lelfee  for  hfe  or  years  (hall  doe  fealtr/.     And  if 
a  man  make  a  leafe  at  will,  referviog  a  rent,  the  lelTee  ihall  not  doe 
fealty,  and  yet  the  lelTor  iliall  diilreine  for  the  rent  of  common 
right. 

"  Rendant**  commeth  of' the  word  rcddo,~i.  e.  rem  pro  re  dare, 
and  fionitieth  yeelding  or  repaying ;  but  of  this  1  have  fpoken  before 
in  tliis  Chapter,  Sed.  213.  ,  *  " 

Sed.  215.  .     . 

71,/ ES  en  tiel  cas,  ou  home  fur  tiel  Tl  UT  in  fuch  cafe,  where  a  man. 
*^        done  ou  leafe  voile  referver  a  upon  Ibch  a  gift  or  leafe  will 

luy  rent  fervice,  il  covient,  que  le  re-  referve   to   him  a  rent  fervice,   it 

verfion  ae  les  terres  et  tenements  foit  behoveth,  that  the  reyeifion  of  the 

en  le  donor  ou  leffor.     Car  fi  home  lands  and  tenements  be  in  the  donor 

voile fai  re  fe^Jfemetit  en  fee,  ou  voile  or  leflbr.     For  if  a  man  will  make  a 

doner  terres  en  taile,  le  remainder  feoffment  in  fee,  or  will  give  lands 

oufire  en  fee  finiple,  fans  fait,  refer-  in  taile,  ihc  remainder  over  in  fee 

va7it'  fimple, 

(1)  Per  an  not  in  L.  and  M.  nor  Roh*        (2)  Ou  ct outer  n/ie  not  in  L.  and  M,  nov 
but  in  P.  and  Red.  Roh.  but  in  P*  and  Red. 

Dd  4 


Kb.  «.*  .C*t>.- \2,         r. OS  Repts.  SeA.  2 j 5. 

^antaluycertainennUtUitefkrva^  (imple^  withmit  dc^,  referving  to 
tfon  «/{ void,  purcfio  que  nul  reverfion "  him  a  certaine  rent,  this  refei'vaiioa 

rtfnaine  en  le  donor^  et  tiel  tenani  it  "f  oid,  for  that  no  reverfioti  re^ 

tient  la  terre  immediatmeni  de  la  munes  in  the  donor,  and  fuch  ter 

feigniorf  de  mejo^donor  ttfmtj  kc.  nant  holds  his  land  immediately  of 

'*  *  the  lord*  of  wboiq  his  donor  beld^ 

."■    '      '  &c. 

XAn««  ««^-       ^    J^EVERSIONf''  ReeerJU,  commeth  of  the  Latine  word  re- 
pjo^d.  151.  a.  tertOTy  and  lignifieth  a  feturnin^  againe ;  and  therefore 

Ch«*  ^00  ^     rererjie  terra  efi  tanquam  terra  retertent  tn  pojfrjlwie  donatori,  fice^ 
9.  fta  Abr.  6o5  ^rediiuf/ms,  f(fi  dinwijinitutn,  ^-c.  a»  ill  Uie  cafes  tbat  LiitUi^ 

here  hath  put. 

{Ante  47.  fc)  "  Iloovicnt^  que  le  reverfion,  jj-c.  /ok  e»  le  donor  ou  lejor^  Sfc!' 

This  is  not  to  be  underllood  only  of  a  reverfion  immediately  es« 
pedant  upon  the  gift  or  leafe.  For  if  a  man  maketh  a  gift  in 
^ayle>  the  remainder  in  tayle,  referving  a  r^nt,  and  k«^pe  the'rever* 
fi6n  in  himfelfe,  this  is  a  rent  fervic^, 

**  B/fero&nt.^    Refercer  commeth  Of  the  Lathe  word  Tt^o      "j 
tt/erxjo,  that  is,  to  provide  for  ftore  ;  as  when  a  man  de-  ••  ^•^'  ^•» 
parieth  with  his  land,  he  referveth  or  providetb  for  himfelfe  a  rent 
fur  his  owne  Hvelihood.    And  fomciime  it  hath  the  force  offaving 
[fcia  C  4, 48.    P^"  excepting.     So  as  [k]  fometime  it  ferveth  to  refervc  a  new  thing, 
36.  A  if.  pi.  66.    viz.  a  rent,  and  [/]  fometime  to  e:9cept  part  pf  the  thing  in  tjfe  that 
(Ant.47. «.)       is  granted  (i). 

iV  ?l^SiV%?        ^^^  ^'^^  ^  ^®  undcrilood,  that  in  the  cafe  of  the  gift  in  taile, 
\  ^  '       •*')     j^^fg  ^Q^  jj^  Qj.  years,  the  fcultie  is  an  incident  infeparable  to  the 

reverfion,  fo  as  the  donor  or  leflbr  cannot  grant  the  reverfion  over, 

and  fave  to  himfelte  the  fealty,  or  fuch  like  fervlce*     But  the  rent 

he  may  except ;  becaafe  the  rent,  although  it  be  incident  to  the 

reverfion,  yet  it  is  not  infeparably  incident.     If  a  man  maketh  a 

Ant.  its.  a.)       gi^t  in  taile  without  any  refervation,  tbe  donee  (hall  hold  of  the 

miLm.  lo.  4.    donor  by  .the  fame  fervices  that  he  held  over,     [nt]  Butotberwife 

21*^-J^^^^^  ^'    it  is  of  an  eftate  for  life  or  years ;  for  there  if  he  referveth  nothing, 

53  U  6  7  ^^  ^^^^  ^^^^  fe:xlty  onely,  which  is  an  incident  infeparable  to  the 

reverfion,  as  hath  been  faid. 


I' 


"  I/e  temainder  ovjlre  enfeefipupltfansjait."  Here  it  appear- 
eth,  that  if  a  man  maketh'  a  gift  in  tuile,  the  remainder  in  fee, 
r»»l40F.  S  la  without  deed  [/i],  the  remainder  is  good,  and  pafleth  out  of  the 
}o  K.  4/1.  donor  by  the  livery  of  feilin :  and  fo  it  is  of  a  leafe  for  life  or  yeares, 
13  E. 4.  16.  ^he  remainder  over  in  fee;  for  the  particular  eilate  and  therer 
jdK.  4  1$.  maiqdcr,  tO  man^  intents  and  purpofeSf  iaake  but  one  eflatc  in 
IB  H  1 4!'       judgement  of  law.     Vide  Sedl,  60. 

.311.7.13. 

J.  N.  B.  ^i9.  "  RemdHndtr,"  in  legal!  Latine,  is  rcnfancre^  coining  of  the  Latine 

^1  li.  4.  S9.  worde  rern^neo ;  for  that  [o]  it  is  a  remainder  or  remnant  of  an 
M 1-  1  fl^'  eftate  in  hinds  or  tenements,  expe^ant  Upon  a  particular  eftati 
(Ant.  49.  b.)      created  together  with  thfe  fame  at  ope  time,  as  in  the  cafes  here  di 

0]  2.  Co.  51.      Xi///^^o/*  appeareth  (a). 

l^o.indieV  cafe.    (Ant.  49.  a.  Floyrd.  25.  a.  95. «.) 

(i)  [See  Note  232.I 

(2^  ^je  Fcunit's  KlH  on  Conting.  Rem.  jded*  p.  j.  to  if. 
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Lib.  s.  Of  Rents.  SeSt,  9\6y  sit. 

SeA.«2l6, 

« 

JP  T  ceo  efi  perforce  de  hjiatute  de  AN  D  thb  U  *y  force  of  tfic  lhe»' 

•^  quia  emptores  terrarum.     Car  ^r^ tuie  of  quid  efr^orenterrarum. 

devaunt  le  dit  eftatutey  ft  homefefoit  For  before  that  ftatute,  if  a  man  bra 

unfeoffem^nt  en  fee  fimple,  per  fait  made  a  feoflfment  in  fee  fimple,  by 

pu  fans  faity  rendant  a  luy  et  afes  deed  or  without  deed,  jeeldiog  t^ 

heires  certaine  rent,  ceofuit  rentjtr*  him  and  to  his  heires  a  certaiut 

vice,  etpur  ceo  il  puifjoit  diftreiner  de  rent^  this  was  a  rent  fervice,  and  fot 

fommon  droit;  et  su  fidt  nul  refer*  this  hee  might  have  diflrained  of 

vation  dafcKTi  rent,  ne  d'afcun  fer^  common  rigrit;  and  if  there  were 

vice,  uncore  le  feoffee  ttnu/t  delteof*"  no  refelrvation  of  any  rent,  nor  of 

for  per  autid  fervice,  que  le  feoffor  any  fervice,  yet  the  feofllee  held  of 

tenifli  otifire  defon  feignior procheine  the  feoffor  by  the  fame  fervice,  as 

paramont.  the  feoffor  did  li^ld  over  of  hii  loxdi 

next  parampnt* 

^/)  t/tA  emptores  terrarumT*  (8,  jj^t,  50a 

Hereof  is  fjpoketi  before  iti  the  Chaptef  of  FtanMlmo^e^  Apt.  498.  b^) 
Se&iofie  140. 

**  Per  fait  ou  fans  fait ,  Spc."  tor  s31  rent  fervices  may  be  r^iierved  {Ma.  MS,  k> 
without  deed  (as  hath  been  faid)^  and  as  it  appeareth  here. 

And  at  the  common  law  if  a  m^n  had  made  a  feoffment  in  fern, 
by  parol,  he  might  upon  that  feoffment  have  referved  a  rent  to  him 
and  his  lieires  -,  becaufe  it  was  a  renufervice,  and  a  tenure  tkereby 
created. 


''Ets 
autiels  fire 


'ilfuit  nul  refirvation,  l^c.  k  feoffee  tenuft  delfetffvrper  ^    ^^  ^- 
^  hrcicesj  i^c!*    This  is   evident,   and    agreetk  with   our  Ant  «3.  a.y 
bookes  [*],  that  in  this  cafe  the  la>w  created  the  tenure ;  wherein 
it  is  to  bee  obferved,  how  the  law  regardeth  equitie  and  eifualitie,  ^i*  j^?**^ 
lyi^out  any  provifion  or  refervation  of  the  party.  s  E.  3.  3S.    * 

25£'.S.g8rd.ev 

Ijfe  etenim  leges  ciipiunt,  utjure  regantur.  49  E.  3.  10.  = 

S2«  An.  nL  f^SL 
7H.d4.     Sd  £. di  nrowne  fl55.     4 H.  &  |ittl. cap. TaiU,  So^ 

P43t  b.]  Se<a.  217- 

][/fE  S  f%  h&nie,  per  fait  endent,  a  "D  U  T  if  a  man,  by  deed  indented, 

-^'^  eel  jour  fait  tieldor^e  en  fee  tuile  at  this  day  maketh  fuch  a  gift 

(1),  U  remainder  oujler  en  fee  \  ou  in  fee  taile,  the  remainder  over  in 

leafe  a  terme  de  me,  le  renuUtider  fee ;  or  a  leafe  for  life,  the  reminder 

ou/ter  en  fee ;  ou  un feoffment  en  fee ;  over  in  fee ;  or  a  feoffment  in  fee ; 

et  per  meme  Cendenturt  il  referve  a  And  by  the  fame  ind€lnture  he  re- 

luy  et  afes  heires  un  ceriairhe  rent,  et  ferveth  to  him  and  to  his  heires  a 

que  fi  le  rent  foit  aderere,  que  bien  certaine  rent,  and  tliat  if  the  rent 

firroit  a  lay  et  a  fes  heires  a  dif  be  biehind^  it  ihall  be  JawlSli  for  bim 

treiftcTf  mi4 

(i)  Fa  not  in  L.  and  M.  |tplu  and  Redx% 


Xib.  3*  *  Cap.  .1 «.  Of  Rents.  Seft.  s  1 7. 

freiner,  t^(^.  del  tent  efi  rent  charge ;  and  his  heires  to  diftreine,  &c.  fuch 

pur  ceo  que  tielr  terres  ou  tenements  a  rent  is  a  rent  charge;  becaufe 

jont  chargesove  tiel  di/hejje  per  force  fuch  lands  or  tenements  are  charged 

de  lefcripture  tantfolementy  et  nemy  witli  fuch  difirefle  by  force  of  the 

de-common  droit,  Etji  tiel Jiomey  fur*  lyriting  onlv^  and  not  of  common 

fait  evident,  referva  a  luy  et  a  fes  right.    And  if  fuch  a  man,  upon  a 

Aeires  certain  rent,  fans  afcun  ttd  deed  indented,  referve  to  him  and 

^laufe  mife  en  lefait,  qu^  ilpoit  aif  to  his  heires  a  certaine  rent,  witii- 


treinery  donquetiel rent  eft  vent fecke\  out  any  fuch  claufe  put  in  the 
pur  ceo  que  il  ne poll  verier  de  aver  le  deed,  that  he  may  diitreine,  then 
renty  fi  ceofoit  deny,  per  meane  de  fuch  rent  is  rent  fecke ;  for  that  hee 
dijirej)e\  et  ^il  nefuit  unques  eh  ceji  cannot  come  to  have  the  rent,  if  it 
'Casjeil'tc de  le  rent,  il  ejlfam  remedie,  be  denied,  by  way  of  diilres ;  and  if 
CQfnefena  dit  apres,  •  •  in  this  cafe  hee  were  never  feifed  of 

the  rent,  he  is  without  remedie,  as 
fliail  be  faid  hereafter  (2). 

■  *  • 

«rittonfol:iOO.  «jp£R  fait  endent."*    It  cannot  be  a  deed  indented  unleflc  it 

FiciB  ^'*>' ^.  •*     |j^  aftually  indented ;  for  albeit  the  words  of  the  deed '  be 

Sc^  iro  '  ^  ^^  indenture,  SfC,  yet  if  it  be  not  indented  indeed,  it  is  no  indeoi- 

Vo^.t7$^%,  ture»     But  if  the  deed  be  indented,  albeit  the  words  of  the  deed 

(5.  Co.  20.  b.  "  be  not  hctc  indcntura,  yet  it  is  an' indenture  (3). 

«.  Rov  Abr.  2t.  ^nd  it  is  holden  that  [p]   if  a  feoffment  in  fee  be  made  by  d^d. 

9  ifA^fiTf  \  P^^^  rcfei-ving  a  rent,  this  referva tion -is  good;  for  when  the  feo3t»i 

r  I  \  ¥  4^  a  accepts. the  dked  and  livery  of  the  land,  he  agreeth  to  the  rent,  and 

11  H.  7.  «2.  ^^  '*"'  ^^  referved  by  the  words  of  the  feoffor,  and  not  by  the  grant 

35  H.  6.  54.  pf  the  feoffee.     But  of  this  more  hereafter.     In  the  mean  time  it  is 

So  K.  4.  13.  to  be  noted,  that  of  ancient  lime  a  deed  indented  was  called  charta 

17  E.  3.  cyrogrophata ;  (4)  or  charta  communis,  becaufe  each  party  bad  a 
(I  Ro* Abr'  P**^'  And  a  deed  poll  was  called  charta  de  und  parte,  [q]  Chartts 
449  \  *  *  autem  de  purd  donaiione  ct  fitnplici  penh  donatorium  ct  ejus 
fgl  Fleia  lib.  S.  hctr€dc9  dehent  rcwancre.  Communes  verb  duplicari  debent,  ita  qubd 
cai  14.  Britton  qvilibtt  habeat  partem  foam ;  velji  una  Jit  tantumy  tunc  tit  (tqud 
foL.iOO.  jnanu  communis  amici  utriufquc  ponatur,  falvo  'cvftodtenda,  dum 

cuilibet  partium  necejje  fuerit  exhibendum. 

\r']  i<  £.  f.  "  Refervant  o,  Ivy.**    [r]  Npte,  it  is  a  maxime  in. law,  that  the 

ieoffimutt 8.  rent  mud  be  referved  t«  him  fioii)  whom  the  ff ate  of  the  land 

18  E.  8.  Aff.d8i.  moveihf  and  not  to  a  flranger.  [*]  But  fome  doe  hold,  that  other- 
l^S*"  11'  '^Ar  ^ife  it  is  in  the  cafe  of  the  king. 

J.  Ro.  Abr.  447,  ° 

Cro.Cha.  289.)        [s]  35  H.  6.  5$,    (2.  Ro.  Abr.  447.  425.    Mo.  93.  168.) 

Oia  Tenures.  '<  Et  tiel  rent  eft  rent  charged    It  is  called  a  rent  charge  becaufe 

Britton  cap.  j^jjg  jj^^^j  foj.  payment  thereof  is  charged  with  a  diftreff^.    If  it  be  to 

F^W  B^  210  ^^'^  wbole  value  of  the  land,  or  to  the  fourth  part  of  the  value,  then 

Bm^L  86.  the  rent  is  called  a  fee  fiirme.     (5)  Here  Littleton  puttetli  his  cafe, 

II]  7.  Co.  28,  b.  '^"d  fo  did  he  in  the  next  SeAion  before,  of  a  claufe  of  \\aa,  a.1 

3Vla  and 's  cafe,  diilreffe  generally  granted.     [<]  A  man  granted  a  rent   ^   ^^'       •* 

H.  43  £1.  in  out  of  certaine  land,  pro  coi\filio  impenfo  et  impedendo,  to  have  and  to 

Com.  Banco.  j^fjjjj  ^  hj^^  ^ud  to  his  affignet'S  for  terme  of  his  life,  payable  ait 

WauadTcrlT  four  fealls. -in' the  y^ar^,  a^d_  for  default  of  payment  upop  demand 
gory.  '.^ 

•  -       (2^  See  poft.  Sea.  ^41.  (4)  [See  Note  234.] 

(3)  [Sec  Note  233.']  (5)  LScc  Note  235.! 


remcnie:     iNoie,  mai  upon  a  reiervauou  oi  a  iffoi 
in  fee  by  deed  indented,  \w\  the  feoffor  (hall  liot  M  3^$  E.  3» 
inulty,  becaufe  the  words  of  refcrvation,  as  rerf-  ih'*4^5 


Lib.  2,  Of  Rente.  Sea,  a  18, 

it  ihould  be  lawfull  for  him  to  didraytie  ;  the  grantee  granted  the  M.  40  &  41  St 
rent  over ;  the  afli^nee  after  one  of  the  daves  demanded  the  rent,  ^  ^  J-  ^^^^^ 
^nd  diftreyned,  and  the  diftiette  adjudged'  lawfull ;  for  he  nped»  Re^d     18  w! 
not  mak^  a  demand  at  anv  of  the  dayes,  as  in  the  cafe  of  ret-  Dyer  54^. 
entry,  but  be  m  y  deui.ind  it  when  he  will,  for  it  is  only  to  entitlie  (Hut  23.  4!?. 
him  to  his  renicay  lor  I. is  meere  duty  (i).  ^^ft*  153,  b. 

•^  '  ?    I  2.  Ro.  Abr.  4S6. 

*'  Dhircvner,  isc ."     l^Iere  by  (Sfc)  is  unplyed  what  things  are  «.  soia^Dv.sii 

diftreyn  ii)Ie,  whicb  tlleAhere  is  exprefled  at  large.    Alfo  where  the  Pidwd.  7.  ferk. 

liiflreiie  is  to  o^  taktfii  lU  the  fame  land,  and  in  foipe  otber^  which  f.  lOi.  Mo.  9. 

with  man .  diirt  fences  ie  let  downe  m  his  proper  place,  .   ?f.V.*^^„H^*^ 

^      ^  (V  ide  Sp£t  JSl, 

"  II  ferra  fans  remcdie.^    Note,  that  upon  a  refervatiou  of  a  rent  ^  J  ^  *_  _ 
upon  a  feofleuient 
have  a  writ  of  am 

dendo,/ohcn(io,jacienilo.  tea^ndo,  referxando^t^c,  are  the  words  of  geVAfT.  pi.  65. 
the  feotior,  and  not  of  the  fcofee,  albeit  the  feoffee  by  acceptance  21  £.  4. 
of  the  efrate  is  bound  thereuy,  (l-  Ro.^Akr, 

And  where  Lift  It  ton  putteth  his  cafe,  when  arefervation  b  made  ^^^'^ 
upon  an  euate  th  it  p.ilfeth  by  livery,  the  fame  law  it  is,  if  a  man 
at  lhi3  day  doe  bar^  tine  and  fell  his  land  by  deed  indented  aad  in- 
rolled  acc.oidine  to  the  fiutute,  a  rent  may  be  referved  thereupon; 
for  albeit  an  uie  had  onely  pafled  by  the  common  law,  yet  now  by 
the  llatute  ol  27  //.  8.  cap.  lo.    the  ufe  and  poflelTion  paffe.to* 
gcahcr,  and  £b  it  was  adjudged.    *  And  fo  it  is  of  a  grant  of  a  rever-     "^™*  ^* 
(ion  or  remainder,  and  any  other  conveyance  of  lands  or  '^i^nacnts,  ^^^^  hlte  "* 
whereby  any  ellate  doth  pafie,  VYickiatTiJi«4 

Se£t.  218. 

^  UXY,  fi  home  feifie  de  certain  A  LSO,  if  a  man  feifcd  of  cer- 

terre  graunt,  per  unfait  polle^  "^^  taine  land  grants  by  a  deed  poll, 

Quper  indenture^  nn  annual  rent  if-  or  by  indenture,  a  yeiircly  rent  t» 

Jiiant  hors  de  inefme  la  terre^  a  un  he  inning  out  of  the  fame  land,  to 

auter  en  fee^  ou  en  fee  taile,  ou  pur  another  in  fee,  or  in  fee  taiie,  or  for 

tey^me  de  t>ie,Sfc.  ovefque  claufe  de  terme  of  life,*&c.  with  a  claufeof 

di/ireffe,  &;c,    donques  ceo   eji   rent  diftreffe,  8cc.    then  thi?  is  a  feht 

charge;  et  fi  le grant  foit  fans  claufe  charge;  and  if  the  grant  be  witn- 

de  aijtrejfe^  donques  %l  eji  rent  feck,  out  claufe  of  dittrefe,  then  it  i&d 

JEf  nota,  que  rent  fecke  idem  eft  rent  fecke.     And  note,   that  renl 

quod  redditus  ficcus;  pur  ceo  que  fecke  idem  eji  quod  redditus ficcus '. 

nul  dijtrejfe  cjl  incident  a  ceo,  for  that  no  diftreife  is  incident  untc 

it. 

i'QEISIE  de  terre,'*    {x]  Note,  that  a  rent  eannot  be  granted  M  52  E,  3.  tt 

out  of  a  pifch.ary,  a  common,  an  advowfon,  or  fuch  like  in-  JjJ^i.^*! *  ^^' 
corporeal  inheritances,  but  out  of  lands  or  tenements  whereunto  the  -p^  q^^^  ^^ 
grantee  may  haye  recourfe  to  diftreyne,  or  which  may  be  put  in  (Ant  47.  a. 
view  to  the  recognitors  of  an  adife,  as  hath  beene  faid  before  in  this  142.  a.  Vaigb. 

chapter.^^- «<>^0 

(i)  See  further  as  to  this  difference  be-    Maund^t  cafe  aliove  cjted^  and  Gilt,  on 
twetn  a  re-en  tryr  to  avoid  an  eftate  and  an    rents  73% 
piitry  to  diiirain,   the  fecond  point  ix^  ' 


Lib-  2.  Cap.  liZ.  Of  Reats.  Sed.  219. 

▼ia«S<d;M3.  chapter*    And  though  it  be  out  of  lands  or  teoomeots,  [3]  yet  it 

[i]  10E.4. 3.b.  inuf^  be  put  of  an  efiate  that  pafifeth  by  the  conve3ranee  (as  by  ali 

50  ^  5  9    '  LittUtotC^  ekamples  appearetb),  and  not  out  of  a  right :  as  if  the 

8  £.  4.  a  dilfeiiee  leleaie  to  the  difleifor  of  land,  referving  a  rent,  the  refo-- 
«( £.  3.  Fines  1.  vation  it  void,  ttfic  defoitUibus. 

9  ^  3.  7. 

46  £.  3.  er.  «  Grant  per  fiui."    *  Alfo  a  man  may  have  a  rent  by  pre- 

•emp.  B.  1.        fcnptioa. 

AC  48. 

*19£.S.  ''  Rent  fecke  idem  tjt  quod  redditus  ^ccv^."    This  needs  na 

Title  34.  explanation,  for  Littleton  expounds  it  himfelie. 

<Aiit.  114.  1.  '^  '^ 

t.  Go.  58.) 

Se<a.  219.  [144.  b-3 

• 

TTEMffi  home  grania  per  fan  fait  A  LSO,   if  a  man  grant  by   his 

tm  rent  charge  a  un  auter^  et  le  '^  deed  a  rent  charee  to  another, 

rent  ^  arrere,  le  grantee  poet  eftier,  and  the  rent  is  behind,  the  gnuatee 

sil  voetfuer  an  briefe  de  annuitie  de  may  chafe,  whether  be  will  fue  a 

.  ceo  envers  le  grantor,  ou  diArwner  writ  of  annoity  for  this  againft  the 

fur  le  rent  arrere^  et  le  dytrejje  rf-  grantor,  or  diftreine  fiur  the  rent  be- 

iainer  tanque  ilfoit  de  ceo  pa^.  Mes  binde,  and  the  diftrefledetaine  until 

tV  ne  poitfaire,  ne  aver,  ambtdeux  he  be  payd.  Bat  he  cannot  doe,  or 

emfemble,  t^c.    Car  sUl  recover  per  have,  both  together.  Sec.    For  if  he 

briefe  d*annuity,  domques  la  terre  e^  recovers  by  a  writ  of  annoity,  then 

dif charge  de  le  dytreffe,  Sfc.    Et  sUl  the  land  is  difchargedof  the  difirefs, 

ne  fui/l  briefe  de  anmuitie,  met  dif-  &c.    And  if  he  doth  not  fue  a  writ 

trdne  jmr  les  arrerages,  et  le  tenant  of  annuity,  bat  diftreine  for  the  ar- 

Jidjt  Jon  replegiare,    et  donques  le  rerages,  and  the  tenant  foeLh  his 

grantee  avowa  le  prifel  de  le  dif  replevin,  and  then  the  grantee  avow 

treffe  en  le  terre  en  court  de  record,  the  taking  of  the  difirefle  in  the 

ionques  efi  la  terre  charge,    et  la  land  in  a  court  of  record,  then  is 

perfon  del  grantor  difcharge  d*aSion  the  land  charged^  and  the  perfbn  of 

tawmi^.  the  grantor  difcharged  of  the  a^ftioo 

of  annuity. 

(y.Co.f4         •'J>ENT  ckargef    Here  it  appeareth  by  Littleton,  that  this 
l.BoAbr.ef7.)  primA facie  is  a  rent  charge,  whereof  in  this  duster  ikail 

be  fpoken  more  at  large. 
And  fo  it  is  of  a  rent  iecke. 

^  Home  grants  Put  cafe,  that  A.  be.feifed  of  lands  in  lee,  ar4 
he  and  B.  grant  a  rent  charge  to  one  in  fee,  this  primA  facie  is  the 
grant  of  A,  and  the  confirmation  of  B.  but  yet  the  grantee  may 
[a]  16  E.  8.  ^^'^  ^  ^"^  ^^  annuity  againft  both,  [a]  Two  men  grant  an  an- 
it  Aimuitj  47.  Unity  of  twenty  pounds  per  anmwm  to  another,  although  the  perfoiis 
ndeSea.314.  be  feveraU,  yet  he  fliaO  have  but  ooe  annuity.  But  if  the  grant 
ft  Col  86.  ^  obligmmu  mo$,  et  utrumqtK  moftrhn,  the  grantee  may  have  a 
iRo.  Ab^89S.  ^"^  ^^  annuity  againft  either  of  them;  but  he fliall  have  but  use 
B.b.  ."^9.  iatis^dion. 

Pbvd.  4S9.) 


f*  DoA  k,  **  J5Wr/i  de  amnuitie^  is  a  writ  for  the  recovery  of  an  ammity. 

KtA.  n.  3.        M  ''^^  HDn'tity  is  a  yearly  payment  of  a  certaiue  fumme  of  QKttMy 
:..  P.»cr  S14.  b,     43  IL  3.     Exixitcr  72.    (Foicb's  Uw  301.    F.K.B.  158,  t.)  \ 

gio&icd 


Lib.  S. 


Of  Rents. 


.Sea;.  aj& 


granted  to  another  in  fee  for  life  or  yeares,  ehargiag  the  per- 
foil  of  the  giiantor  onely.    [c]  Bat  not  only  the  grantee,  but  his  [c]  3  £,  <»« 
heire  and  his  and  their  grantee,  (i)  alfo  ihall  have  a  writ  of  an*  ^7^  ^^'    -^"^ 
nuity.    [d]  But  if  a.  rent  charge  be  granted  to  a  roan  and  hia  i^f^^!^^^' 
heires,  he  (ball  not  have  a, writ  of  annuity  againfl  the  heire  of  the  that  fo  w^a  th« 
grantor,  albeit  he  hath  afleti,  unlefs  the  grant  be  for  him  and  fais  opinion  of  the 

Seines  (3).  Court. 

Dyer  17  Eliz.  344.  b.    (^0.  Co.  1S8.    Hob.  58.    Flowd.  457.  a.    1.  Ro.  Abr.  S2&) 

**  Poet^/Uer,^  The  grantee  hath  election  to  bring  a  writ  of 
annuity,  and  charging  the  perfon  onely  to  make  it  perfonall;  or  to 
diilraine  upon  the  land,  and  to  make  it  reall.         • 

•    But  if  a  man  grant  a  rent  charge  to  a  man  and  his  heires,  and  (l.Co^36.  and' 
dieth,  and  his  wife  bring  a  writ  of  dovrtr  againft  the  heire,  the  Mo»  83.) 
heire  in  barr^  of  her  dower  claimes  the  fame  to  be  an  annuity 
and  no  rent  charge  ;  yet  the  wife  /hall  recover  her  dower;  for  he 
cannot  determine  his  election  by  clsume,  but  by  fuing  of  a  writ  of 
annuity  (as  Littleton  faith),  neither  can  the  heir  have  after  the  en- 
dowment an  annuity  for  the  two  parts ;.  for  that  fliould  not  be  ac- 
,  cording  to  the  deed  of  grant,  for  either  the  whole  mud  be  a  rent 
charge,  or  the  whole  an  annuity.     But  Litilctan  is  to  be  underftood 
with  fome  limitation:  [e]  for  of  a  rent  granted  for  owelty  of  par^*   [tfj  S9.ACp.23. 
tition,  a  writ  of  annuity  doth  not  lie,  becaufe  it  is  of  the  nature  of 

r.  .  K  ^1  ^^^  ^'^^  defcended.    Alfo  of  fndi  a  rent  as  may  be  granted 
^^*    '-^  without  a  deed  of  writ  of  annuitie  doth  not  lie,  though  it 
be  granted  by  deed. 

[f]  And  here  it  is  to  be  noted,  that  there  is  no  eledion  given   r/]SiritowIiDd 
of  two  feverall  things,  as  if  the  grant  were  of  an  annuitie  or  a  robe  Hr^wwd'scafew 
yearely,  &c.  for  there  the  grantor  hath  ele6tion  at  the  day  to  deliyer  Ji  y"  ?Qft 
which  he  would.    But  here  are  two  remedies  given  for  one  yearely  ^^  ^  ^  ^q^  ^ 
fumme,  and  confequently  the  grantee  (hall  at  any  time  have  eledion  2H.  4.19.  •' 
to  take  which  of  the  remedies  hee  will ;  for  in  all  cafes  where  fe-  6  H.  4. 10. 
verall  remedies  be  given,  the  party  to  whom  the  law  giveth  the  re-  ^^^  ^*  ^'^• 
mediGB,  it  giveth  him  withall  election  to  take  which  of  the  remedies  ji  e.\^  j^ 
lie  will.  IE.  5.1.  ' 

F.  N.  B.  121. 

"  Mes  il  ne  poetfaire  ou  aver  ambideux  erffembleJ'  For  then  he  (Plowd.  439. 
fhould  recover  one  thing'  twice,  which  fhould  be  a  double  charge  to  f^^^lj'  ^" 
the  grantor.  ;^^  ^^  ^^5^ 

Note,  as  to  eleftions,  thefe  diverfities  following:  (1)  Hob.  58.) 

Firll,  wheh  nothing  palfeth  to  the  feoffee  or  grantee  before  elec;  2.  Co.  36,  37. 
tion  to  have  the  one  thing  or  the  other,  there  the  eledtion  ought  to  '^  ^  ^^*'*"i! 
be  made  in  the  life  of  the  parties,  and  the  heir  or  executor  ci^nnot  **^J^*'°  aca  e. 
make  eledtion.     But  when  an  eflate  or  intereil  paiTcs  immediately  to 
the  feoffee,  denee,  or  grantee,  there  eledlion  may  be  made  by  them, 
or  by^heir  heires  or  executors. 

Secondly,  when  one  and  the  fame  thing  paffeth  to  the  donee  or 
grantee,  and  the  donee  or  grantee  hath  ele(5tion  in  what  maimer  or 
degree  he  will  take  this,  there  the  intereft  pafl'eth  immediately,  and 
the  partie,  his  heires  or  executors,  may  make  elef^ion  when  they 
will. 

Thirdly, 


fi)  [See  Note  2^6.] 
\z)  [Sec  Note  237^ 


£145- 5-] 

(1)  Lord  Coke  extrafts  the  fix  follow- 
ing rules  concerning  cleft  ion  *uirbaiim 
from  his  own  Reports.    See  2.  Co*  36.  b< 


Lib.«.    Cap.  11.  Of  Rchfcj.  .  Seft;  st^. 

Thirdly,  wbtn  ale^on  is  given  to  feverall  perfons^  there  Che  firfl 
eledlion  made  by  asy  of  the  perfons  (hall  fund. 

Fourtilily,  in  cafe  an  election  be  given  of  two  feverall  things,  al- 
waiet  he»  which  is  the  iirft  agent,  and  which  ought  to  doe  the  firft 
aA,  (hall  have  the  eledion.  As  if  a  man  granteth  a  rent  of  twent» 
(t.1li>.Ahr  7S5.  fhfllings  or  a  robe  to  one  and  to  his  heires,  the  grantor  ihall  have 
Ant.  46.  h,  the  election ;  for  he  is  the  6rft  agent,  by  payment  of  the  one,  or  de^ 
Flowd.  i;.  pofl.  liverie  of  the  other.  So  if  a  nian.maketh  a  leafe,  rendering  a  rent 
•?E  4  36  b.  «rarobe,  the  iefl'ee  ihall  have  the  flexion  cai(/2l  ^^/i//>ra.  And 
13  K.  4  4.  b.  vith  this  agree  the  bookes  in  the  *  margent.  [gf]  But  if  I  give 
JL  5K.  4. 6.  b.  onto  you  one  of  my  hoifes  in  my  ftable,  there  you  ihall  have  the 
11  E.  3.  «nuu.  eledioD  ;  for  you  (hall  be  the  firii  agent  by  taking  or  feifure  of  one 
S'  Aff  55  ^^  ®^  them.  And  if  one  grant  to  another  twentie  loads  of  hacill  or 
3£  3  tit  twentie  loads  of  maple  to  be  taken  in  his  wood  of  D,  there  the 
Air.  175.  grantee  Qiall  have  eleAion ;  for  he  ought  to  doe  the  ^rft  ad,  /ciL 

4o  £.  3.  tit         to  iell  and  take  the  fame. 

Barre  194.  Fiftly,  when  the  thing  granted  is  of  things  annuall,  and  are  to 

WiU  r*2a  2  ^*^*  continuance,  there  the  eWiion  remaineth  to  the  grantor,  (in 
^       '*'*'*  cafe  where  the  law  giveth  to  him  eledion)  as  well  after  theday,  as  ' 

before.  Otberwiie  it  is  when  the  things  are  to  be  performed,  vnicd 
(Aat  90.  b.  vice.  And  therefore  if  I  grant  to  another  for  life  an  aunuitle  or  a 
€.  C*.  40.)         robe  at  the  fead  of  EjiAit,  and  both  are  behind,  the  grantee  ooght 

to  bring  his  writ  of  annuitie  in  the  disjunctive ;  for  if  he  bring  his 

writ  of  annuitie  for  the  one  onely,  and  recover,  this  judgement  ihall 

determine  his  election  for  ever;  for  he  ihall  never  have  a 'writ  of 

annuitie  afterwards,  but  a  fcire  facias  upon  the  faid  judgement. 

Which  reafon,  Fitzherbcrt^  in  his  Natura  Brctium^  {1)  not  obferv- 

9  C.  4.  36.  ^°&  h^l^  *^  opinion  to  tlie  contrarie.    But  if  I  contrail  with  you  to 

13  E.  4.4.  and  pay  unto  you  twentie  ihillings  or  a  robe  at  the  feaft  of  £a(ler,  after 

th«  other  ftbove-  the  feaft  you  may  bring  an  adlion  of  debt  for  the  one  or  for  the 

laid  booket.         other. 

1.  K9,AhT.7i6.)       ^i>itly,  the  feoffee  by  his  aft  and  wrong  may  lofe  his  eledlion,  and 

give  the  fame  to  the  feofl'ur.  As  if  one  infeoife  another  of  tw^ 
acres,  to  have  and  to  hold  the  one  for  life,  and  the  other  in  taile, 
and  he  before  eledion  maketh  a  feoHinent  uf  both ;  in  this  cafe,  the 
feoffor  ihall  enter  into  which  of  them  he  will,  for  the  adt  and  wrong 
of  the  feoft'ee.  (3) 

"  S'i7  recover  en  brief edc  annmtic^  dongues  ejl  la  terre  difchargeJc 
di/ireje,^     Here  is  to  be  obferved,  that  this  determination  of  the 
efedionof  the  grantee  mull  be  by  action  or  fuit  in  court  of  record; 
[ AIlT  El.  Dyer  W  for  albeit  the  grantee  diUreiiie  for  the  rent,  yet  bee  may  bring 
944.  b.  a  writ  of  amuiitie  and  difcha,rge  the  laud.     Ai\d  l.itllefon  pntteth 

fi]  F.  K-B.  his  cafe  here  furely  upon  a  recoverie  in  a  writ  of  annuitie.  [i]  But 
15<.  a.  if  the  grantee  doth  bring  a  writ  of  annuitie,  and  at  the  returne 

^  H,  7. 33.  b.  thereof  appearc  and  count,  this  is  a  determination  of  bis  ele^ftion  in 
File]  12  E.  «.  a  couit  of  record,  albeit  he  never  proceedrth  any  further.  [X]  As 
Power  158.         if  a  wife  be  endowed  cv  ajlinfu  pafns,  and  the  hufliand  dieth,  the 

wife  hath  election  eithor  to  have  htr  dower  at  the  comnion  law  or 
ex  ajfenfu  patris  (4)  ;  if  (he  bring  a  writ  of  dower  at  the  common 
law,  and  cf>unt,  alheit  Ihe  recover  not,  yet  Ihall  ihe  never  after 
claime  her  dower  ex  ajji/ijii  pairis, 

S# 

^  (2)  See  F.  N.  B.  152.  G.  (4)  Sec  ace.  before  Scft,  41* 

(3)  [Sec  Nutc  238.1 


Lib,  2!.  OfRenftr  ^     -F'^eeb.sig: 

[I]  So  if  the  grantjie  bring  an  «iBj(e  for  the  reftt,  -^  omke  his  [q  lo  £.4.  ir,  * 
pliunt,  he  fball  never  after  bring  a  writ  of  aiwuitie.  Bu.t  the  puT'; 
chafing  of  a  wr|t  ofannuitie,  and  enthe  of  it  in  court  of  record,  or 
of  an  aifife,  is  no  determination  of  the  eledion ;  becaufe  an  edranger 
may  purchafea  writ  in  the  name  of  the  grantee,  and  enter  it  of  re- 
cord :  but  if  the  (grantee  appeare  thereunto,  &c.  then  this  doth  -  •  .  * 
amount  to  a  determination  of  his  ele^ion,  as  hath  been  laid. 

* 
f-j  .-  ij -|       ^^  Sonreplegiare/'    Littleton  fpake  immediately  before  r2.Inft.iS9.) 
t  ^j'     'J  of  tt«  brief c^  d* annuity ^  but  here  he  faith yb»  replegiare ;  be-  Glaavil.  JibirU;^ 
caufe  goods  may  be  replevied  two  manner  of  wayes,  viz.  by  v/rity  ^  ^^ 
and  that  is  by  the  common  law,  or  by  the  pleiat,  and  that  's  by  w?i.  ca.^icf tz, 
the  ilatutes  for  the  more  fpeedy  having  againeof  the  cattell  and  w!.ie.  ca;S9.    ' 
goods.     A  replegiare  lyeth,  *  as  Littleton  here  teacheth  us,  where  Pleta,  lib.  2. 
goods  are  diftreined  and  impounded,  the  owner  of  the  goods  may  ^'  ^^* 
have  a  writ  de  replegiarifaciaSy  whereby  the  (herife  is  commauded, 
taking  fureties  in  that  behalfe,  to  redeliver  the  goods  diftreined  to  Marlb.  ca.  81. 
the  owner,  or  upon  complaint  made  to  theiherife  he  ought  to  make  (I^^r.  Plac. 
a  replevy  in  the  [county].     Replegiare  is  coifipounded  of  re  and  ^J^J      -,       • 
plegiare,  as  much  as  Vo  fay,  as  to  redeliver  upon  pledges  or  fureties ;  tume  d«  Vic.ir. 
and  in  the  ftatute  of  Marlebridge,  deliberare  is  ufed  for  replegiare*  (Poft.  lai.  a.)  *  • 
[m]  And  the  ilierife  ought  to  take  two  kinde  of  pledges,  'one  by  the  ['"]  ^-  £•  ca.  8. 
common  law,  and  they  be  plcgii  de  profequendoy  and  another  by  the  ^^^^  I»b.  4. 
flatute,  viz.  phgii  de  retorno  Itabendo,     Vide  Sea.  58.  what  things  ^^'  *  ^'  ^'  ^^ 
may  lawfully  be  diftreyned,  whereupon  a  replegiare  may  be  fued. 
1'he  formes  of  the  writ  you  fhall  reade  in  the  Regiller  and  F.  N.  B.*     •Reg.F.N.B.68. 
[»]  It  is  a  generall  rule,  that  the  plaintife  muft  have  the  property  t»0  3  E.  3. 74. 
of  ihe  goods  in  him  at  the  time  of  the  taking.     [0]  Bui  yet  if  the  qS'  ^  ^'J^  ^^^ 
goods  of  a  villeine  be  diArayned,  the. lord  of  the  villeine  (hall  have  a  20  H.  e.  19 
replevy ;  becaufe  the  bringing  of  the  replevy  amounts  to  a  clayme  in  [0]  S3  E.S.  : 
law,  and  vefts  the  property  in  the  plaintife.    But  in  that  cafe  if  the  Kepler.  43. 
goods  of  the  villeine  be  taken  by  a  trefpalTe,  the  lord  (hall  have  nQ  1 V^  ^'  ^' 
replevy  ;  becaufe  the  villeine  had  but  a  right.  P  N  B^^9  F 

;.    [p]  But  there  be  two  kinde  of  properties;  a  generall- propertie,  e.H.V.  9. .  *    * 
which  every  abfolute  owner  hath ;  and  a  fpeciall  propertie,  as  gQod^  19  £.  3. 
pledged  or  taken  to  manure  his  lands>  or  the  like ;  and  of  both  ^^P^-  ^^' 
thefe  a  replegiare  doth  lye.  i^"'h  4^17'  i^ 

And  albeit  it  be  provided  by  the  ftatute  of  Marlebridge^  [cap.  21.]  47^,3, 12. 
guhd  vicecomes  poji  qverimoniam  indejibijludam  ea,Jine  impedimento  48  B...S..2el  . 
vel  contradidionc  ejus  q/ii  diHa  uiveria  cepcrit^  deliberare  pqffit,  SfC.  ^  ^'  *•  %T. 
[q]  yet  where  the  defendant  claimes  property,  the  flierife  cannot  ^-  K.a-Ah»'.43a 
proceed;  for  it  is  a  n\le  in  law,  tbat  propertyoughtto.be  tryed  Maribr  ^m  «l 
by  writ.     And  therefore  in.  that  cafe  where  the  tryall  is  by  pleinit,  [q]  30  E.  *!  2«i 
the  plaintife  may  have  a  writ  de  propnetate probandd  direclcd  to  the  3i  E;  3. 
.flierife  to  trie  the  propertie;  and  if  thereupon  it  be  found  for  the  Replev. 35. &4, 
plaintife,  then  the  Iherife  to  make  deliverance  (for  fo  be  the  words  of  ^/^'r*'/^'  *^" 
the  writ);  and  if  for  the  defendant,  he  can  no  further  proceed.  But  prop.  t*rob.  5* 
that  is  but  an  enqueft  of  office;  and  therefore   if  thereby  it  bee  1  E.  4.  9.  .  . 
found  againft  the  plaintife,  yet  he  may  have  a  writ  of  replevy  to  the  -^  K.  4,  64. 
iherife  ;  and  if  he  retume  the  claime  of  propertie,  &c.  yet  fhall  it  ^  Ejji«.l^yeri73. 
proceed  in  the  court  oi  common  pleas  where  the  property  ftiall  be  h!  Uo  ^f/ 
jMit  in  iflbe  and  finally  tried.     And  the  ftierife  may  take  a  pleint  431.  j  * 
Upon  tJie  faid  ad  out  of  the  ^county,  and  make  replcvyn  prefenLly ; 
for  it  fliould  be  inconvenient  for  the  owner  to  fo^bearc  his  cattell' till 
the  county  day. 

•It 
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Jf]Itiil9fttt0M»tiMt  anMCMWlc         .    . 
life  or  ftnwit ;  aad  the  fialbs  b,  fcr  tfaalif  thedayoie 
•»  be  £ilfe  be  ftall  be  fined  for  bb  roAtempt,  wbkb  tbe  k^ 
be  unkfle  be  mak«Ui  clayiae  bnUfe ;  kir  mem&fmmtmr  pn 

In  a  fpernD  cafe  a  man  may  bavt  a  rrplevya  el"  goods  not  Sf^ 
trtjntd,  AeiftbeoMfiiefvt  »biacalteUuike«artbeeattdia£ 
tbe  tenant  paravaik,  tbat  be  is  bound  to  atnimte,  be  iball  have  a 
iqplevyn  of  tbofe  catlell  tbat  never  were  ^ftmroed. 

If  a  man  by  bb  deed  grant  a  tent  vhb  claufeof  diBiefie^  and 
grant  fertfier,  tbat  bee  fidN  keep  the  goods  difirayned  a^ttsA 
fagesand  pledges^  -ontiD  the  rent  be  pa]rd,  yet  IbaK  tiie  Iherife  re- 
pi^  tbe  goods  HAHjWBd ;  fer  i»  is  agttnt  tfie  natiwe  ofin^kati^ 
tprfe  to  be  ifieplevyahie^  and  bjf  ferb  an  pnvntion]  tbe 
of  lafdeTTaa  iwiikl  be  <»vcTtb?o«m  fo  tbe  bin^aaoe  of  tbn 
Mm  weidtb ;  and  tbeiefore  it  was  difidkneed  by  tbe  whole 
and  awarded  tbat  tbedefendant  ibeold  gage  detivaance,  or  ^fil  got 
to  prifoD.  And  BraHtm  b  of  tbeiame  opinioa ;  fur  be  iaitb»  ** 
mtko  de  tidehftmSdy  yg/  k eee  ^MJw/tidei  fropier 
tatan^  ne  tr9^fewide$  ire  dA  impedumtur^  fM  4  _ 
4knmmm  ;  etim  koc  vuxtme*  H  j^icmrnfmeimd  Jkmtfmpar 
tiomem  mferwrmm  contra  v&imm  pUgii*  propter 
neaaimaliadikiiKhifapertaal;  wbicb  in  mine  opinion  b  an  exc<)- 
kat  point  of  learning. 

If  tbe  bca(b  of  divers -feverall  men  be  taken,  tbcy  cannot  josme 
in  a  repkg.  bet  every  one  mult  bave  a  feverall  repkvya  (a).  And 
lb  in  arepbvyn  it  is  ageod  plea  to  lay,  tbat  the  property  is  tftAe 
plaintileand  to  a ftranger;  and  wbeie  there  be  two  plaintifes,  tbat 
tbe  property  is  to  one  of  tbem. 

There  b  ahb  ^'wrixde  hrnmme rtplnprn^do.  3^iLUtlettm  iswmtdj 
to  giveyoo  farther  inii:  udion :  tlMrdfore  heaie  bim. 


flM«Aali 

pcrVetvlflii. 

^H.e.4. 


hi 


0.(U.ith^ 


•*  Ei  attriD^  le  prife,  4*.  ea  cwri  de  record.'',    H^e  jt 
ikik(L  an  avowry  in  a  court  of  record,  which  is  innatareof  an.afiion»; 
b  a  -determination  of  his  eleAioo  before  any  judgement  given  (3% 
Aftd  this  b  a  good  proofe  of  that,  which  hath  beene  formedy  bod  ef 
the  writs  of  annuity  and  affile  (4). 

tMUcfemelfoQa  et  pladtvm  t^tditmnon  patifur  regr^wm,  r  «^£ 
fltufd/emelplacuk  inele&ionikusampiius dfjpliceniwiip<^        ^  ^ 

if  a  rent  charge  be  granted  to  A:  and  B.  and  their  beires^  A^ 
Aftne^neth  the  beafls  of  the  grantor,,  and  he  fueth  a  replevin;  Am 
avoweth  for  himfelfe,  and  maketh  ronufancefor  fi,;  A.  dyeth  and 
£,  furvivetb :  B.  fliall  not  have  a  writ  of  annuity ;  for  in  tbat  ca^ 
tfaeeleAion  and  avowry  for  the  rent  of  A.  barreth  B.  of  any  eledioQ 
to  make  it  an  annuity,  albeit  he  aflented  not  to  the  avowry. 

But  here  is  another  diveriity  to  be  obferved  betweeoe  the  cafe, 
fiforefaid  of  the  grant  of  the  rent  where  he  (as  hath  beene  f&id)  may 
make  it  either  rcall  or  perfonall,  and  when  a  man  may  have  eleo* 
iioa  to  have  feverail  remedies  for  a  thing  that  is  meerly  perfonall  ^ 

,  "  meerly 


(1)  tSce  Note  239.] 

(2)  [See  Note  240. J 


M  Ace.  poft.  26S.  a.    F,  N«  B*  l£ii  A. 
(4)  Sec  ante  1^5.  a..     *      .         .    " 


-lib.  2.  ,   Qf*ttftht(r  '-i  *5^Bt5^  «i^ 

nearly  reall  from  tne  besipmng.  As  if  ^.ina9  maikjiaj^  a^aQion  ^S"^.  9.  dsr^*^ 
of  account  or  an  a(3ion  of  debt  at  hi«  plcafure,  anoTie  bnngeth  an  t7E.  a.«9.  k.  -r 
artion  of  account  and  appearc  to  ity  and  after  is  nonfuite,  yet  may.  (^-  ^^-^  •-•  -  i 
he  have  ah  aftion  of  debt  afterwards ;  bccaufe  both  actions  charge  *'^     * 

the  perfon.    The  hke  law  ia  of  an  nMt,  and  of  a  writ  ef  entry  iu, 
the  nature  of  an  i^fe,  aiid  the  like.  .  ,    .  *  s      '     - 

*    Se6i.  220. 

TTEMf  fi  home  voik  quun  auter  A  LSO^  if  a  tiMtii  xt^ulJ  that  an- 

-*    averoit  nn  reni  charge  iffuant  "^^^  other  (houtd  have  a^  rent  charffe 

kors  defa  terrCy  men  H  ne  voile  que'fa  iifuinj;  put  of  his  land,  hot  woiud 

perjon  Joit  charge  en  afiun  matter  per  not   that  his  perfon  be  charged  id 

brtefeiaanmdtietdonquesilpoU  aver  any  manner  by  a  writ  of  annuitv, 

tiet  claufe  en  lajintdefonfait :  Pro-  then  hee  mdy  have,  luch  a  claule 

vifo  femper,  qu6d  praefeus  fcriptum,  in  the  end  of  his  deed :  Provided 

nee  aliqaid  in  eo  fpecificatum,  hon  alwaies,  that  ihis prtfent  wHtifigf  ndt 

aliquaiiter  fe  extendat  ad  oneran-  a nj/  thing  therein  fpecifiedf  Jhail  arljf 

dum  perfonam  meam  per  breve  vel  way  extend  to  charge  my  perfon  by 

aAionem  de  anntiitate,  fed  tantum-  a  writ  or  an  aSion  of  annuity,  hikt 

snodo  ad  onerandum  terras  et  tcne-  only  to  charge  my  lands  ana  tefie- 

menta  meade  annuali  redditu  pr«-  ments  with  the  yearely  rent  afore- 

didl',  &e.   {i)t>onques  la  terre  ejl  faid,  Sfc.   Then  the  land  is  charged, , 

charge^  et  le perfon  del  grafitor  dif  and  the  perfon  of  the  grantor  dil- 

tharge*  charged. 

*  t 

BY  this  Seftion  it  appeareth,  that  when  in  a  general!  grant  the 
law  dbth  give  twu  remedies,  that  the  grantor  may  provide 
that  the  grantee  ihall  not  ufe  one  of  tbem  and  leave  the  party  to 
the  other  (a).     But  where  the  grantee  hath  but  one  remedy,  therjc  *^  H.  8  Di«r« » 
that  remedy  cannot  be  barred  by  Any  provifo;  for  fuch  a  provifo  ?^J:   ^.^.n 
ihould  be  repugnant  to  the  grant  ^  ^     \ 

**  Th  annuali  redditu,  SfC.**   Here  by  (Spi.)  and  the  confequ^t  (i.llo.Abr.2fr. 
•f  this  Scdion  bee  implyed  diverg  excellent  points  of  learning,  vi»«  Hm^^-  33.) 
If  a  man  by  his  deSde  granteth  a  rent  charge  out  of  the  mannour  of  .    . 
Dale  (wherein  the  grantor  hath  nothing)  with  fuch  a  provifo  that  ^|^  waiTtiblfk 
it  (hall  not  charge  his  perfon ;  albeil  the  repugnancie  doth  not  ap-  \^  11  jh!'^8.  •»  '> 
peare  in  the  deed,  yet  the  provifo  tak^th  away  the  whole  effe^  of  jnftice  Spiini»a 
the  grant,  and  therefore  is  in  judgement  of  law 'repugnant ;  for  upon  reporteth. 
the  matter  it  is  but  a  grant  of  an  annuity,  provided  that  it  fh^l  not  *H.^5^. 
diarg^  hid  perfon  (3).    Foir  which  ca^fe  our  author  putteth  his  (Tar^ 
'Of  a  rent  charge  ilFuing  truly  out  of  land.     But  if  a  man  bj  his  deed 
grant  a  rent  charge  out  of  laud,  provided  that  it  (hall  not  charge  the 
land,  allbeit  the  grantee  hath  a  double  remedy,  as  hath  beene  faid.  x^  .r^^. 

yet  the  provifo  is  repugnant ;  becaufe  the  land  is  exprelly  charged   , 
Vith  the  rent,  but  the  writ  of  annuity  is  but  implyed  in  the  grauL 
and  therefore  that  iqay  bee  reflrained  without  any  repugfmhcie,  Ana 
lulhcient  remedy  left  for  the  gfanfee;  for  which  caufe  bar  author 
putteth  his  c^  •f  the  reilrdint  of  bringing  a  writ'  (t  annuitv* 

And 

( I )  For  the  opeption  of  this  fort  ^f /fv-        (2)  Set  poR.  286.  a.  &  b.  foj.  t. 
w/o^  fee  Dy,  222.  a.  and  a.  Oo.  ji,  a.  (3)  ite#.  in  Brcdioum*!  oSS^  6.  Co.  S^^V' 

Vox..  I.  Ea        , 


lAb.  2-  Cap.  12.         Of  Rents. 


Se(9L2^h 


(4.  Co.  i?  •. 
r.  Co.  3y.b. 

Koft.  lo2.  M.) 


f .  Co.  rs.  ft.) 


•.5«.  AiT.  p.  I. 
VidtS<ct.  r.34. 
(Cfo.  E'l/..  887. 
•  t.RoAbr.5i/0. 
Mo.  811.) 


•lib.  3.  cap. 
«le  Condi  c. 
Sea.  362. 
(10.Co.l39.  rt. 
)fob.  191.  Cro. 
Cba.  555.) 


And  yet  in  forme  cafes  where  there  it  a  provifo  ki  the  deed  Pi^g  .K 1 
that  th«  granitje  ihall  not  iu  any  fort  charge  the  perfon  of  *-        * 
the  grantor  generally,  notwithftanding  the  perfon  of  the  grantor 
Iliall  be  charged.     As  if  a  man  grant  a  rent  charge. out  of  ccrtainc    • 
.hinds  to  another  for  life,  with  inch  a  provifo;  the  rent  is  behinde; 
the  grantee  dyeth  ;  the  executors  of  tJie  grantee  (hall  ha\^  an  ac- 
tion of  debt  againA  the  grantor,  and  charge  his  Qerfon  for  the 
arreragfcs  in  the  life  of  the  grantee ;  becaufe  the  execulors  have  no . 
other  remedy  agaiiift  the  grant4N-  for  the  arrerage&;  for  difireioe 
they  cannot,  tjecaufe  the  eftate  in  the  rent  is  determined,  a^id  the 
provifo  cannot  leave  the  executors  without  remedy,  as  appearelh 
by  that   which  hath  beeu^  faid.  (i)     And  therefore  our  author 
putteth  his  cafe  of  a  rent  charge  cotitinuing.     Aud  here  is  to  be 
dbfcrved,  that  this  word  (jproxifo)  hath  divers  operations.    Some- 
time it  \^orkoUi  a  qualitication  or  limitation,   and  ft)  it  is  taken 
here,  and  often  inourbookes;  fometime  a  condition;  and  fome- 
tinie  a  coveuant:  whereof  you  OuJl  reude  m4>re  hereafter,  Sed.  320. 

"  En  ic  fine  do  fon  fail.**  Here  Lif-fletom  putteth  his  cafe  of  one 
deed.  Hut  though  tlie  grant  be  generall,  and  want  fuch  a  provifo, 
yet  may  the  grantee  by  another  deed  by  way  of  defeafance  grant, 
that  he  ihall  not  charge  the  peifon  of  the  grantor,  and  that  if  bee 
bring  a  writ  of  annuity,  that  thci  rent  ihall  ceafe. 

"  NfC aliqfnd  in  eo  fpecijicatum,  nan  aliqvaliier  ft  exfendaty  ic.** 
Here  is  to  be  obfer\*ed  a  double  negative,  ncc,  and  nan,  which  in 
grammaticall  conftrurtion  amounteth  to  an  ailirmative ;  for  Negatio 
dfjtruit  negatluiicmy  et  amho  f admit  aJHrmativum,  V'et  the  law,  that 
principally  refp<  cleth  fubftaiice,  doth  judge  the  provifo  to  be  a 
negative  according  to  the  intent  of  the  parties,  and  not  according' 
to  grammatical!  conft ruction,  to  the  end  the  provifo  may  take 
'efTci'l;  and  the  like  you  (hall  fmde  hereafter  in  Lt/litton.  ^  Mala 
grammatica  mm  vitiat  cartam.  Here  our  author  putteth  his  cafe 
of  one  grantor.  Put  then  the  cafe,  that  A,  and  B,  being  .joyn- 
tenants  of  lands  in  fee  by  their  deed  grant  a  rent  charge  out  of 
thole  lands,  |>rovidcd  that  ihe  grantee  (hall  not  charge  the  perfon 
of  A.  in  this  cafe  if  the  grantee  bringeth  a  writ  of  annuity,  he  mufl 
charge  the  perfon  of  £.  only. 


Se<a-22l. 


TT  E  M,  fi  home  fait  fid  fait  en 
•^  tie/  maner,  que  fi  A.  de  B.  nefoit 
iinnuelmcnt  paij  alfeafi  de  Noel  pur 
tenne  de  fa  vie  xx.  s*  de  formal  mony, 
ifuc  adoTimies  bien  lirroit  a  meme 
ccihiy  A.  ac  B.  a  difireiyier  pur  ceo  en 
ic  munor  deV.S)'c.  ceo  ejt  bone  rent 
charge-^  pur  ceo  qu^  le  manor  efl 

charge 


A 


LSO9  if  one  make  a  deed  iii 
this  manner^  that  if  A.  of  JS.  be 
not  yea  rely  payed  at  the  feaft  of 
Chriftmafle  for  terme  of  hi*  life 
XX.  s.  of  lawful!  money,  that  then  tt 
niall  be  lawful!  for  the  faid  J.  of  B. 
to  diflreyne  for  this  in  the  mannor 
of  F.  &c.  this  is  a  good  rent  charge; 

becauic 
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ehafgt  eve  le  rent  per  Doy  de  dif-  becaufe  tbemannor  is  charged  A? Irit 

rres(3);  et  uncore  la  perfon  de  cetuy,  the  rent  by  way  of  diltrefle;  and; 

que  fait  tiel  Jait,  eji  dijcharge  en  jet  the  perlon  of  him,  which  makes' 

tiel  cafe  de  action  d'a7muitie,  pur  ceo  iuch  deed,  is  difcharged  in  this  cafe 

que  it  ne  granta  per  fon  fait  afcun  of  an  action  of  nnnuitie,  becaufe  he 

ammitie  a  ledit  A,de  B.  mes  granta  dotli  not  grant  by  his  deed  -any  an* 

fantfblement,  quil poit  dijireiner  pur  nuitie  ta  the   faid  Jl,  of  B,  bu( 

tiel  annuitie,  i^c*  granterh  only,  that   he   may   di& 

V      ,  treine  for  fuch  annuitie,  Scc% 

•*/3  V'E  Ji  A.  de  B/'    Here  [want]  words  to  precede  tliefe,  viz." 

que  il  grant  al  A.  de  B.  S^c,  que  Ji  A.  de  B  ij-c.  as  it  ap-  (*•  ^t>»  Afcr.     ; 
peareth  in  the  originall  (2) ;  and  fo  it  appeareth  in  the  clofe  pf  this  ^^^'^ 
Sodion,  viz.  mcs  granta  iantfolement  que  il  poet  difirtyner^    And 
without  fuch  a  grant  the  claufe  ihould  be  imperfect. 

*^  Pur  ceo  que  le  mannor  efi  charge  ove  le  rent  per  voye  de  di/lreje,'* 
And  yet  no  rent  is  exprefly  granted  out  of  the  mannor.  But,  by  the  (Plo^^d.  139.) 
grant  that  he  ftmll  dillreine  for  fuch  a  yearely  fumme  of  money,  in 
judgement  of  law  the  mannor  is  charged  with  the  rent;  but  the, 
perion  of  the  grantor  cannbt  be  charged,  becaufe  he  exprefly 
granteth  no  rent,  for  that  would  charge  his  perfon ;  but  that  the 
grantee  ihould  diflreine,  6cc.  which  only  chargeth  the  land. 

^1  47-  ^'J    **  Que  il  poet  dijlreyner  pur  tiel  annxtity,  SfcJ* 

Here  by  C^c,)  many  points  worthy  of  obfervation  are  implyed,  18,  AC  p.  1. 
vii.  if  a  man  feifed  of  lands  in  fee  bindeth  his  goods  and  lands  to  \^  £•  3.  3«. 
the  payment  of  a  yearly  rent  to  A,  de  B.  this  is  a  good  rent  charge  ^'J^^^:  ^'^ 
with  power,  to  diftreine,  albeit  there  be  no  exprefle  words  of  charj;e,   ^q  Aii.  Ji. 
nor  to  dillreine.     Or  in  tliefe  words,  Obligo  mancrium  tncum  de  C.  s\,  AC  p.  ir. 
et  omnia  bona  in  di^o  manerio  exiftent*  A.de  B,  in  unnun  rtddifu  de  SS.  Afl'.  (l) 
XX.  s,  ad  Sfiringend^  per  balivum  dumini  regis  pro  rcddiiu  prcedi^o,'  -^""y"/  •^*' 
By  this  grant  a  rent  charge  iflueth  out  of  the  hiannor;  and  where  l^     ^  •'^** 
the  words  be,  ad  dijiringendum  per  balivum  domini  regis,  this  is  for 
the  advantage  of  the  grantee.     And  therefore  the  king's  baily 
ihould  be  but  his  minifter  to  diftreine  for  his  rent;  and  that  which . 
he  may  doc  by  his  fervant,  he  may  doe  by  himfelfe  or  by  any  other 
of  his  fervants  (2).  1 

If  a  mkn  by  deed,  grant  a  rent  of  forty  fliillings  to  another  out  7Co.M,?4»  m 
of  his  mannor  of  Dale^  to  have  and  to  perceive  to  hhn  and  his  ^"^'^  ^**  ^•^^ 
heirs,  and  grant  over  by  the  fame  deed,  that  if  the  rent  be  behind, 
that  the  grantee  (hall  didreine  in  the  mannor  of  Sale  (be  the  man^- 
nor  of  Sale  in  the  fame  county  or  in  another  county,  and  bee  this, 
grant  by  one  deed  or  divers  deeds),  the  rent  is  onely  ifluing  out  of 
the  mannor  of  £>.  and  it  is  but  a  paine  that  he  Audi  diftreine  in  - 
the  mannor  of  S, ;  but  both  the  mannors  are  charged,  the  one  with 
the  rent,  and' the  other  with  a  diftreHe  for  the  ren^;  the  one  iflbing 
out  of  the  land,  and  the  other  to  be  taken  upon  the  land.    And 
whereas  our  author  puts  his  cafe  of.  a  grant  for  life ;  fo  it  is  if 
J  grant  to  you,  that  you  and  your  heir^  or  the  heireff  of  your  body, 

jhall 

(i)  The  words,  here  ftated  by  looi  Coke    [147.3.]  * 

to  be  in  the  original,  are  not  in  L.  and  M.        fi)  In  (lead  of  /jf.  it  (bould  be  t,  5. 
nor  Rob.  (2)  Wliat  follows  on  this  iide  of  the 

(3)  la  L.  ani  M.  uid  In  Rob.  Qfr*  is    folio  is  taken  almod  Terbatini  fronii  Butt^s 
added.    '  cafe,  in  7.  Co. «.  a.  ^ 
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ihill  diftrVine  for  a  rent  of  forty  fliillings  witbin  my  m»knor  of  & 
this  by  conU)uc>ioii  in  law  (liiiU  aaiouiil  to  a  grant  of  a. real  out  i4 
my  riianrior  of  S.  in  fee  fimplc  or  fee  taile ;  for  if  this  ih^  ^fii 

•  amount  to  a  grant  of  a  rent,  tfit*  grant  Ihall  be  of  little  force  or 

elVect,  if  tlit-  grantee  ihall  have  but  a  bare  diftrefie  and  JW  rent  in 
him ;  for  then  he  (hall  never  have  ai>  alfifc  of  this,  &c.     And  this 

•^K.  n#«.  is  the  realon,  that  it  is  fo  often  ruled  an 'i  refoK'ed  *,   that  this 

5.  Air.  jk  7.  amounts  to  a  prant  of  a  rent  per  cmrttnu''tifm  of  law,  ir f  res  mnpi 

16  r^ 3  ?it.^*  tfi/ra/.   And  all  this  is  nT-Kretlarily  impl3'ed  in  the  T^VrJ  and  in  ttij 

f  .riiiN  64  c**^'  '^*  grantee  flialliiot  have  a  writ  of  annaity,  ab  our  author  laitk. 

18 E.  3.32.  And  whereas  our  author  piitteth  his  cafe  where  the  diftreHe  is  to 

•6  U\\  38.  be  tak^jrt  in  the   faipe  land  Out  of  which  tlje  rent    bj  conftiut- 

^'•J^^'  ^|-  tion  of  law  is  iflhing,  hercl)y  is  iiitjilyed,  that  if  a  rent  be  granted 

a  If  4  \9  ^"^  ^^  ^^^^  mannor  of  D.  and  the  grantor  grant  over,  thait  if  the 

9  H.  6.  9.  feirt  iff.  behinde,  the  grantee  Ihail  diftreine  for  the  fame  rent  in  the 

9.U  H.  6.  It.  mannor  of  5.  this  is  but  a  penalty  in  the  niaonor  of  S.  for  three 

O.  Co^  5A.  cauie^. 
Fuft.  215,)  |-j^^  ^j^  j^^  j^^jg  ^^^  ^  ^^^y.^  conftriiAion  tijat  this  IfcbH 

amount  to  a  grant  of  a  rent,  for  here  a  rent  is  expi-eOy  gruntfU  i» 
be  itruingiout  of  the  mannor  of  P.  and' the  partitas  have  Axprclif 
litQitrd  out  of  what  land  the  rent  iliall  illbe,  and  upon  what  had 
the  di(lrel)e  iliuU  be  taken,  and  the  law  will  not  make  an  expotitiofi 
againft  the  expreHe  words  and  intention  of  the  parties,  which  tba 
way  ftands  with*  the  rule  of  the  law.  Quoiies  in  verbis  n^km  rji 
arrftfguitas  ibi  niUla  erpofitio  contra  verba  exprejfa Jia-da  fji. 

Secondly,  if  in  this  cafe  this  Hmll  anmunt  to  a  grant  of  a  reftt  ogt 
.  of  tin  unuiuor  of  S.  then  the  grantor*  (hall  be  twice  cbar^e<4.  Fc* 
if  the  grantee  bringeth  a  writ  of  annuity,  this  fliall  extend  <inel| 
to  the  mannor  of  D. ;  for  upon  the  grant  of  a  diflrefle  in  the  niaa- 
nor  of  S.  no  wiit  of  aimuitv  Iveth,  bccauie  the  mannor  of  iS.  is  onlf 
chargf'd,  and  not  the  perfon  of  thf»  grantor  as  to  this  (:*,);  aad 
for  this  CAYiic  the  bringing  of  the  writ  of  annuity  cannot  difch*trg0 
the  mauuor  of  «S.  of  any  rent :  and  fo.  tbe  l^w  by  cDnftrtuhiAa 
u^aiuft  rhe  v.ords  and  the  intention  of  the  parties  fhall  doe  injury  tt 
,     the  {irMuU>r  to  charge  him  twice. 

Thirdlv,  if  in  fuch  cafe  the  niT^nnor  oi  S,  in  which  tb^tiftl%f!^tt 

ofily  llniUed,  (Imll  be  in  another  county,  then  it  hath  beene  oheb 

UAiJudv/ed,  that  tbe  rent  (hall  not  ilkie  out  of  the  fame.  bultW^ 

Vide  B^ilwar'i      trelie  ihall  be  as  ame^me  nnd  remedy  to  compelLtte  tewstlrfVlW 

C4i*c.  7.0».  3.     land  to  pay  the  rent.     And  it  was  faid^  that  there  was  no  dtVeristy 

•  t.  Aff.  p.  10.  in  rcafon,'  that  the  law  in  conllniftion  (h^U  make  tbe  rent,  to  bi 
1  \K  '^"  V*'"  15  ifluini^  out  of  this,  when  it  lycth  in  the- fame  county,  and  lUR  wbci 
-^r.txfi".  rr*,  ^^  \y^i\\  in  feverall  counties;  for  tbe  words  in  botb  cafes  are  all 

17  K.  4.  o.  one,  and  there  is  no  rcafon  to  fay  that  he  ihaJl  faile  of  a  rec^\Tfj 

10.  .'ViT.  4.  ^tv  aiWe  (4).  And  tlie  bookes  in  1.  Aff.  p.  10.  and  1  E.  3.  a¥.  aal 

\\)  R.  X  13.         other  booker  doe .  not  fay  that  the  rent  iilueth  in  this  cafe  out  rf 

'i.^fiVio.  ^'^^^'^  ^*^^^  ^^^'^^  ^^^"^^  ^^^^  *"  "^y^^^^^  the  dillrefle-  <\vM  lie  taken  is 

: .  Ati:  7.  charjicd ;  ajid  tins  is  true,  for  it  is  charged  with  the  dillrelle.    Aoi 

O'i  H.  6.  «7.  innfiiiuch  us  it' was  cliargcd  with  the  diftrefie,  their  opinion  was^  th« 

I'v.  Ml  Ot,.  tl.t<  tenants  of  both  of  them  fhall  be  named  in  tbe  atlife.    AndCbe 

IV  r^  a  ^'  opinion  of  Ftnchdtn^  in  41  E.  3.  1 3.  was  affinned  to  be  gOf)d  law,  that 

Ajnie  S{\c  it.t,h*2  mannor  of  D.  out  of  which  the  rent  is  granted,  be  recovered 

4i  K.  X 13.  '  by  anelder  title,  that  all  tbe  rcnvis  e.xtind  (5);  but  iflbe  inaunor 


p»*r  l:'incbden* 


d 


ifjr  Acciatit.  I'^^.h.  (5)  [Sec  Notb  245.] 

<4)  [Sec  Note  *42.] 
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of  5.  in  which  the  diftvefle  is  limited,  be  evii'^rd,  yM  all  the- rent     t^ 
r  1  ^-  K  1  remains  *.     So  it'  the  granite  purchafc  parcell  of  tlie  uuui-  ^^^f'  I'J^'  *  . * 
'  *    *■'  nor  of  5.  the  rent  is  nol; 'extiu6t,  for  ^hut  the  rent  ilfueth  vj^J^^^^'p^oi^ 
qncly  out  of  the  maimor  of  D.  (i).     And  it  is  faid,  tliat  if  a  man  iVqu^u. 
grant  a  nent/)ut  of  thre^ acres,  aod  grant  over,  thfit  if  ibe  rent  ha 
befiind,  thiit  he  fhall  diftreine  for  the  ierit  in  one  of  the  acres,  this 
rent  is  entire,  and  cannot  be  a  rent  fecke  owt  of  two  acres,  and  a 
rent  charge  out  of  the  third  acre,  and  therefore  it  is  a  rent  ferkc  For 
the  whole;  and  vet  hee  ihall  didreine  for  this  in  thb  third  acre.    So 
if  a  rent  be  granted  to  two  and  to  their  heires  out  of  an  acre  of  land« 
and  that  it  (hall  be  lawful!  for  one  of  them  and  his  heices  to  diftreine 
for  this  in  the  fame  acre,  Ihts  is  a  rent  fecke ;  for  infonauch  as  they 
«  ftand  joyntly  feifed  of  one  in  tire  rent,  it  .cannot  be  as  to  the  one  a 
jrent  fecke,. and  as  to  the  oUier  a  rent  charge,  and  thi$  diArelle  is  as 
•an  appurtenant  to  the  rent :  and  therefore  if  he  which  hath  the  rent 
dieth,  the  furvivor  (liall  diftreine;  and.  if  both  grant  over  the  renc 
to  anotheV,  he   fhall  diftreine  for  this.     But  if  a  man  grant  a 

•  rent  out  of  Blacke  Acre  to  one  and  to  his  heires,  and  grant  to  him  that 
'      lie  may  diftreine  tor  this  in  the  lame  acre  for  teruie  of  his  life,  this 

is  a  rem  charge  for  his  life,  and  a  rent  fecke  after,  direrfii  tei.ipqri'- 
bus,     Otberwife  it  is  if  the  diftreffe  be  limited  for  certaine  yeares 
*iii  the fain^, land,  there  this  r^aines  a  reiit  fecke  intitfily,  fer  that 
the  fte  and  the  freehold  is  Ceck  in  fuch  caie. 

If  d  man  feifed  of  lands  in  fee  (2),  aini  poftefl^d  of  a  terme  for  (t.  ^.33.) 
snany  yeares,  gra«t  a  rent  out  of  both  for  life  in  tailc  or  in  fee,  with 
clau'fe  of  diftreft'e  out  of  both,  this  rent  b^jng  a  freehold  doth  ift'ue 
onely  out  of  the  freehold,  and  the  lands  in  leafe  are  ouely  charged 
Svjth  a  diftrefle  (3).     But  if  he  had  granted  tli«^  rent  only  out  of  the.  (Plowd.  594hr 
"lands  in  leafe  for  terme  of  the  life  of  the  grante^^  this  had  iflued  out  **^-  ••) 
of  the  tern\e,  and  the  land  had  beeue  charged  during  the  terme,  if 
the  grantee  lived  fo  long.  ..        ,      . . 

*  *  If  a  man  be  feifed  of  twenty  acres  of  land,'  and  grarrt  a  rent  of  S2  H.  '6. 10.  V 
-twenty  fhiliiiTgs  pf:rcipicnJt  de  qiUliibtt  acrd  trrne  mrcp,  (that'  is)  out 

of  every  one  acre  of  my  land,  this  is  a  feverall  grant  out  of  every 
feverall  acre,  and  the  grantee  (hi\\\  have  twenty  pognds  in  nil. 

A  doth  bargaine  and  fell  land  to  ,B.  by  indenture,  and  before  , 

.Hinrohnent  they  both  grant  a  rent  charge  by  deed  to  C.  and  after  v  *'    ' 

tfefliiteBture  is  inrolled:  fome  hafre  faid,  that  this  rent  charge  is 
avoided  ;  for,  fay  they,  it  was  the  grant  of  A,  and  by  tbe  inrolriient  ^ 

it  hath  relation  to  the  delivery,  which  (fay  they)  ftiull  avoid  the  W 

4rr»iit-'    f>nt\vftK0Arw)inc7    tht^   rnnfirmntirtn    nf    th/»  ntlipr  wl»irK    hnA     (Crb.Cba.110f, 


bf  B,  and' the  cohfirmution  <f(A,  But  if  the  deed  Imd  not  htenc  in- 
rolled,'  it  had  beetle  the  grant  of  ^.  and  the  continxiation  of  J3.  and 
fo-^tf^c««^we  tjrf  cfc^i  the  grant  is  good  (5). 

(i)  See  further  as  to  extlnguiihment  of  (0  ^^  -i'  9**^^'  ^S'-'i4^  where  moft 
•rent,  infra.  of  the  iinthoriticsoa  the  relation  of  the  in- 

(2}  The  cafe  here  ftated  is  Butt's  adh,  'roHmentof  a  bargain  and  fkle  to  itsrxecu- 
•5.  Co.  tj..^  »  tkm  are  referred- to.    See alfo  po&.  186.  t. 

*   (3)  See  pod.  196.  b.  &  197. 9u    .  and  Hyndc's  caft)  4.  Co.  71.  a* 

(4)  27  H.  8.  c.  ,16. 
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TT  E  M.  fi  home  ad  tm  rent  charge  ALSO,  if  a  man  hath  a  rci»t 

■^   a  lui/  et  a  fes  heires  iljuaut  hors  -^^  charge  to  him  and  to  his  hexus 

de  certcin  terre,  HI  pnrchnje  afhm  iffuing  out  of  ceVtiiine  land,  if  hoe 

parcel  de  cef  a  luy  et  a  fes  heires^  tout  purchafe  any  parcel!  of  this  to  him 

/e  rent  charge  e/i  extinct^  et  fafinuitie  and  to  his  heires,  all  the  rent  charge 

atiM/(6}\  pur  ceo  que  rent  charge  ne  is  extinct,  and  the   annuitie  alfo; 

poii  per  tiel  maner  e/ire  apportion,  becaufe  the  rent  charge  cannot  by 

Ales  fi  home,  que  ad  rent  fervice,pur'  fuch  manner  bee  apportioned.    But 

chafe  parcel  de  la  terre  dont  le  rent  if  a  man,  which  hatb  a  rent  fervice, 

eiiilJhant,  ceo  neriinguera  touty  mes  purchafe  parcell  of  the  land  out  of 

pur  le  parcel.     Car  rent  fervice  en  which  the  rent  is  iffuing,  this  (bal 

tiel  ens poit  efire  apportion  folon^ue  not  extinguifti  all,  but^br  the  parcel. 

ie  value  de  la  terre,    Mes  ft  un  tient  For  a  rpnt  fervice  in  fuch  cafe  may 

fa  terre  defon  fei^nior  per  le  fervice  be  apportioned  according    tp    the 

de  render  a  fan  Jeignior  annuelment  value  of  the  land.  But  if  one  boldeth 

a  tiel  feajl  un  chival,  ou  un  efperon  his  land  of  his  lord  by  the  fervice 

il*cr,  ou  un  clove,  gjflo/er,  et  nujuf  to  render  <b  his  lord  yearely  at  fuch 

mo(h\  ft  en  tiel  cos  le  fei^nior  pur^  a  fcall  a  horle,  a  golden  fpeare  or  a 

chafe  parcel  de  la  terre,  tiel  fervice  clove,  gillifiower,  and  fuch  like;  if 

ejt  ale ;  pur  ceo  que  tiel  fervice  ne  in  this  cafe  the  lord  purcliafe  parcell 

poit  ejire  fever  ne  apportion.  of  the  land,  ibch  fervice  is  taken 

away  ;  becaufe  fuch  fervice  cannot 
be  fevered  nor  apportioned. 

"  jjX  TIXCT*'  commeth  of  the  vcrbe  extinguere,  to  deftroy  or  put 
-^  out ;  and  a  rent  is  faid  to  be  extinguifbed,  when  it  is  deflroied 
and  pot  out. 

(%  Inft.  50s,  "  Apportion."    This  corameth  of  the  word  portio^  qvaji  partioj 

^0  which  figniHeth  a  part  of  the  whole ;  and  apportion  fignifieth  a 

divifion  or  partition  of  a  rent,  common,  i^c,  or  a  making  of  it  into 

parts.  X 

♦I  I>f»A.  &  [a]  The  reafon  of  this  extinguifhment  is,  becaufe  the  rent  is  intire, 

uj.  lib.  J.  g^j,^  againft  c<imraon  right,  ami  ilVuing  out  of  every  part  of  the  land, 

«^^H  7^  f.  *"^  therefore  hy  purchafe  of  part  it  is  cxtir.i^  in  the  whole,  and  can- 

Jl  E«3:  58.  ^^^  hce  [b]  apportioned  (7).     But  bv  acl  in  law  it  may,  as  hcre- 

[b]  50.  Aff.  12.  after  (8)  flmll  be  iaid.    [r]  If  the  grantee  of  a  rent  charge  purchafe 

9.  Aff.  2i.  parcell  of  the  land,  and  the  granCi^r  by^his  deed  reciting  T%aQ  «  1 

^^i^)*  ^^'^  ^^^^  purchafe  of  part  granteth  that  hee  maydiftreyne  L*40-b-J 

r<-)46E.3.52.  ^^^  ^^^  fume  rent  in  the  lefiduc  of  the  land,  this  amounteth  to  a 

ti  AC  p.  14.  new  grant,  and  thej  fame  rent  Ih.ill  be  taken  for  the  like  rent  or  the 

•6.  AflT.  38.  fame  ih  quantity.     And  fo  it  is  {((]  if  a  man  by  deed  granteth  a 

(Aiii.  146.  h.)  rent  chajge  out  of  his  huid  to  a  man  for  life,  and  granteth  furtiier 

[rflSH.  4. 19.  ty  the  fame  deed  that  he  and  his   heires  may  diftreyne  in  the 
(Fuft.  308.  b.)  land 

(6)  In  L.  an  ^  M  and  -"Ifo  'n  Rob.  it  is  trine  prevails  as  to  conditions  and  common 
tarfenty  inA<.ac<  oi  aruiuitit  auj/i ;,  anl  fo  the  appurtenant,  and  for  a  hkc  reafon.  Poft. 
icnfc  requiaj.               •  215. ''.  Ante  122.  a. 

(7)  A(X<  Sav.69.  Noy  5.  the  fame  dec-        (3)  See  poil.  Se6t.  224.  and  UA^  164.  a* 
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land  for  the  fame  rent,  this  amounteih  to  a  new  grant  of  a  rent  ia 

fee  iimple,  (i)  '  ~  ' 

But  yet  aTent  charge  by  the  afl  of  the  partie  n\ay  in  feme  cjM'q 
be  apportioned.     As  if  a  man  hath  a  rent  charge  of  20  (hillings,, 
he  may  releai^  to  the  tenant  of  the  land  10  HuUings  or  more  or  leffe, 
tfnd  wferve  part;  (-2)  for  ilie  grantee  dealeth  onely  with  that  whkh  O-J^*'-  Abr. 
is  his  o«rne,  vix.  the  rent,  and  dealeth  not  with  Uic  land,  as  in  cafo  ^^]^'^ 
of  purchafe  of  pajt.     And  fo  was  it  holden  in  tlie  common  place»  "jj'*  ^^  ?''?•    . 
Hiil  14  Kliz.  which  I  rayfelfe  heard  and  obfcrved.     So  [c]  if  the  W  ^  "jf-^^- 
grantee  of  an  annuity  or  rent  charge  of  ap  pound  grant  10  .pound  j^'^;  j>.  j;,  "    . 
parcell  of  the  fame  annuity  or  rent  charge,  and  the  tenant  attorne,  ' 

hereby  the  annuity  or  rent  charge  is  divided  (3). 

And  \J']  when  the  rent  charge  is  extinguiflied  by  his  purchafe  Ifl  l^K.  4.  4.. 
©f  part  of  the  land,  he  (hall  never  have  a  writ  of  annnitie  ;.  becaufe  ^  ^^.  '*''^*  -,  \ 
it  was  by  the  grant  a  rent  charge,  and  he  hath  difcharged  the  ^  ^  '^ 
land  of  the  rent  charge  by  his  owno  nd  by  purchafe  of  part.    And  9  H.  5!  1. 
therefore  he  cannot  by  writ  of  annuity  diicharge  the  land  of  the  5  H^7.  33* 
didreHe,  as  LiMleton  hath  before  (4)  faid.    But  if  the  rent  charge  be 
determmed  by  the  ait  of  God  or  of  the  law,  yet  the  grantee  may  •* 

have  a  writ  of  annuity.    As  if  tenant  (or  another  man's  lite  by  his  ^yard*s  cnTe     •• 
deed  grant  a  rent  charge  to  one  for  21  yeanes,  cejly  que  vie  dieth,  .^*^  *"  ^'^- 
the  rent  charge  is  determined;  and  yet  the  grantee  may  hav<5  cafe'S/S^* 
during  the  yeares  a  writ  of  annuity  for  the  arrerages  incurred  aftep  '  : 

the  death  of  cejty  que  wc,. becaufe  the  rent  chai*gc  did  determine  by  ^ 

the  ad'  of  God  and  by  the  courfe  of  law.,    Ai^us  legU  nttlii  facit  "  •* 

injttriam.    The  like  law  is,  if  th'e-land  out  of  which  the  rent  cliarge  ^  • 

is  granted  be  recovered  by  an  elder  tide,  and  thereby  the  rent 
charge  is  voyded,  yet  the  grantee  (hall  have  a  writ  of  annuity^  for 
that  the  rent  charge  is  avoyded,  by  the  courfe  of  law ;  and  fo  it  was 
holden  in  W<ir^%  cafe  above  remembred  againft  an  opinion  Mter  in 
g  H.  6.  4(2.  a.  '  9  H,.6. 4^   .  » 

*  ■  •     •  *        •  . 

"  Car  rentfervice  en  tiel  tqfe  poet  e^e  apportion,"  Whether  this 
apportionment  was  at  the  common  law,  or  by  force  of  the  ftatute  of 
quia  emptores  terrarum^  hath  beene  a  queftion  in  our  bookes.    *  And  *  Brookes  tit- 
it  app^areth  by  Litiletony  that  it  was  fo  at  the  common  law ;  for  ApponiAmiait 
when  he  citeth  any  thing  provided  by  any  Itatute,  he  cfteth  the  ^  4ff-?o^*^** 
Aatute,  as  he  hath  done  this  very  adl  before.  (5)  Littleton  fpeaketh  3  \^  Ya. 
here  indefinitely  of  rent  fervice,  and  there  be  divers  kiudes  of  rent  lij  E.  2. 
fervices  which  are  not  within  that  ftatute;    and. yet  fuch  rent  Avu^vrie  ^li^ 
lervices  are  apportionable   by  the  common  law.     As  if  a  miin  yj<^  Q:  Co.  t..  2. 
uiaketh  a  leafc  for  life  or  yeares  referving  a  rent,  and  the  letfee  *"fe  "^Vd^a 
furrender  part  to  the  leflbr,  the  rent  (hall  be  apportioned.     So  if  Co,  103. 106.  ia 
llie  leifor  recovereth  part  of  the  land  in  an  adlion  of  waile,  or  en-  1'albot's  cafe, 
lereth  for  a  forfeiture  in  part,  the  rent  (hall  be  apportioned.  (l-  B<*-  Abr. 

[g]  So  likewife  if  the  leflbr  granteth  part  of  the  revedion  to  a  ^^'^t%'V^'? 
granger,  the  rent  (liall  be  apportioned;  for  the  rent  is  incident  to  \^'}^  g.  Co  79.  ■ 
th^reverfion.     [h]  So  it  is  if  tenant  by  knights  fervice  by  his  in  vViidr'snifc. 
iaft  will  and  teftument  in  writing  devifeth   the  reverfi^n  of  two  I'afch.  31)  Eli;;, 
jsarts  of  the  lands,  the  devifee  (liall  have  two  parts  of  the  rent,         ^^^'  -'^'    ^^  . 

It  w«s  url  judged 
infer  Collins  and  Harding.     (13.  Co.  57.)  [K]  Trixi.  43  Elia.  Rot.  243.  inter  Well  ^  Ltlicli, 

Ik  Ilill.  4S  £liz.   Rot.  108.  iu  comnium  banco  inter  Ewer  &  Moytc.  - 

And 

*'(i)  [Sec  Note  244.3  (3)  [See.Notc  245.] 

(2)  Sec  ace.  in  the  comment  on  Se6t«        (4)  [See  Notr246.1 

537.  po(t.  fol.  305.  a.  *  (5)  Ant.  Scdl.  216* 

E  c  4. 
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tf]  Sf  H.  8.  tit. 
£xiinguiffinieiit. 
Br.  48.  llLd.d. 
Ccflavit  2i. 
17  E.  3.  57.  a. 
(Goldft.  4i. 
).  Ho.  Abr.  939. 
9..C0.  1J5. 
l.lio.Abr.?35.) 

•  21  E.  4.  29. 
9  £.  4.  1. 
711.6.  26. 

4  H.  7.  6.  b. 

ll£.^.Ccff«Yit 

21. 

(t.  Ro.  Abr. 

2.J5.) 

•  3S  E.  3. 
Power  138. 

•  30.  Afl*.  p.  12. 


•  27  E.  3.  88. 


rfr]12H.4.  17. 
17  Ed.  2. 
Dower  164. 
30.  Aff.  p.  ]|. 


?r, 


pi  20  H.  8.  8. 
9E.  4*  l»2. 
H.  8. 
ver  56.  7  E.  6. 
Dv/.r8«.  9E.3. 
6  II.  4.  17. 
(1.  Ro.  .\br. 
835.) 

Stud.  ii.  2.  c.  17. 


And  tbefe  ea^es  art  in  mine  opinion  riigbl^  a^udgtct-agsittli  4 
fudden  opinion  in  /ft//.  6.  and  7  E.  6.  reported  by  fer^^eiuit  Btudieg 
to  the  contrary.  Note,  what  inconvenience  flioiiU  lolbw,  if  .fay 
Ifae  fevorance  of  the  reverfion  the  rent  ihould  be  exttn^.  .  . 

**  Purckufe  pMrccIl  de  la  tert^."  This  is  intended  of  a  fee  fini{iic^ 
fer  if  there  be  a  lord  and  tenaut  of  40  acree  of  land  by  f  14S.  -h  1 
iealtyand  30  fhiUings  rent  [«],  if  the  tenant  maketh  a  ^  ^'.:  '-* 
ffift  in  taile,  or  a  leife  for  life  or  yearee,  of  parcell  thereof  %o  thf 
k>rd,  in  this  cafe  the  rent  flmll  not  be  apportioned  for  any  part,  but 
the  rent  (hall  be  fufpended  for  the  wht»le :  for  a  rent  iervice  (faiiH 
Littleton)  may  be  extind  for  part,  and  apportioned  fur.th^  refit 
but  a  rent  fervice  cannot  be  fufpended  in  part  by  tbe  ad  of  the 
partie,  and  in  ejffc  for  other  (1)  part.  So  it  is  if  tbe  leilbr  entc8 
cpon  the  leHee  ibr  iife  or  yeares  into  part,  and  thereof  difleife  o(  ' 
pat  out  the  lelTee,  the  rent  is  fufpended  in  the  -whole,. and  (hall  no( 
be  apportioned  for  any  part^  And  where  our  bookee  *  fpeake  ^  ao. 
apportionment  in  cafe  where  the  Icflbr  enters  upon  the  lellee  in  part» 
they  are  to  be  nnder(\ood  where  the  leflbr  enters  law^ly,  aa  ttpom 
a  furrender,  forfeiture,  or  inch  like,  where  the  rent  is  lawfiilly  «&• 
tind  in  part.  And  yet  by  a^l  in  law  a  rent  fervice  may  bQfvfpendaA 
in  part,  and  in  eje  for  part.  ?  As  when  the  gardian  in  cbiyalnt. 
entreth  into  the  land  of  kit  ward  within  age,  now  is  the  ftigpima: 
fufpended ;  but  if  the  wife  of  the  tenant  he  endowed  of  a  Ihird 
part  of  the  tenancie,  now  fliall  (he  pay  to  the  lord  the  third  part  of 
the  rent.  *  And  fo  it  is  if  the  tsnent  give  a  part  of  the  tenancia* 
to  tbe  father  of  tbe  lord  in  taile,  the  father  dieth,  and  thia  defcepdt* 
to  the  lord ;  in  this  cafe  by  ad  in  law  the  feigoiorie  is  fufpended  in- 
part  and  in  eje  for  part,  and  the  fame  law  is  of  a  rent  charge^  {%)  : 
Likewife  a  feignioria  xnay  be  fufpended  in  part  by  the  ad  of  a: 
Granger.  ^  As  if  two  joyn tenants  or  coparceners  be  of  a  £eignior.ie|; 
and  one  of  them  difleife  the  tenant  of  the  land,  the  other  joyntenant: 
OT  coparcener  fliall  dtdreine  for  his  or  her  moitie.  .: 

Concerning  the  apportionment  of  rents^  there  is  a  difference  be* 
tweene  a  grant  uf  a  rent,  and  a  refervation  of  a  rent :  for  [k]  if  a 
man  be  leifed  of  two  acres  of  land,  of  one  in  fee  Qmple,  and  ot 
another  in  taile,  and  by  his  deed  grant  a  rent  out  of  both  in  fee.  in 
taile,  for  life,  ^c.  aod  dieth,  the  land  intailed  is  difcharged,  and 
the  land  in  fee  fimple  reraaines  charged  with  tbe  whole  rent ;  tor 
againd  his  owne  grant  he  (hall  not  take  advantage  of  the  weake-  ^ 
neffe  of  )iis  owne  eflate  in  part,  [f]  But  if  he  make  a  gift  ia 
taile,  a  leafe  fur  life  or  for  yeares  of  both  acres,  referving  a  reDt» 
the  donor  or  leHbr  dieth,  the  ilfue  in  taile  avoydeth  the  gift  or 
leafe,  the  rent  fhall  be  apportioned  ;  for  feeing  the  rent  is  referved 
out  of  and  for  the  whole  land,  it  is  reafon  that  when  part  is  evide4 
by  an  elder  title,  that  the  donee  or  lellec  (hould  not  be  charged  with 
the  whole  rent,  but  that  it  fliould  be  apportioned  ratably  according  . 
to  the  value  of  the  land,  as  Littleton  hute  faith. 

[m]  If  a  man  grant  a  rent  charge  out  of  two.  aeres,  and  afttf  - 
the  grantee  recovereth  one  of  the  acres  againd  the  grantor  by  ^ 
title  paramount,  the  whole  rent  fliall  i^iie  out  of  the  other  acre,; .. 
but  if  the  rfcoverie  be  by  a  faint  title  by  covine,  then  the  rent  if 
txtind  for  the  whole,  becaufe  he  claimeUi  under  the  grantor. 


U 


(t)  [See  Note  247.} 


(2}  (8ee  Not*  248J 
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U  ^  ipi^  infeoftlk^  B.  of  ooe  acre  in  fee  upon  condilioa;  and 
<]}*  being  i'eifed  of  another  acre  in  fee  grantetb  a  rent  out  of  both 
acres  .t9  the  feotfor,  who  entreth  into  the  one  acre  for  the  condi- 
tion broken,  the  whole  rent  (hall  i^'ue  out  of  the  other  acre ;  b&« 
^aufip  his  title  is  paramounl  the  (3)  grant.  But  if  a  man  maketh 
a  leafe  for  life  of  BUcke  Acre  and  VVhite  Acre,  refei*v:ng  two  fhil-  ^ 
lings  rent,  upon  condition  that  if  the  leOTee  doth  fuch  an  ad^^^c. 
that  then  he  (hall  have  fee  in  Blacke  Acre,  the  leli'ee  performes  the 
Condition,  albeit  now  by  relation  he  hath  the  fee  limple  ab  initio^ 
'jet  (ball  the  rent  be  apportioned,  lor.  that  the  reverfion  of  one  acre 
Wher^nto  the  rent  was  incident  is  gone  from  the  lelldi*;  and  fp  -  ^^ 

note  a  diverfiUe  betweene  a  rent  in  grofTe  and  a  rent  incident  to  1^ 
feverfion,    concerning   the   ispportionment   thereof.     And  yet  u^ 
feme  cafes  a  rent  chdrge  (liali  not  be  wholly  extin^,  where  the 
grantee  clai<neth  from  and  under  the  grantor.     As  if  B.  maketli 
a  leafe  of  one  acre  for  life,  to  ji.  and  A.  is  feifed  of  another  acru 
4to  lee.  A.,  graoteih  a  rent  charge  to  jB.  out  of  both  acres,  and  doth 
vatl  in  the  acre  which  he  holdeth  for  hie,  B.  recovereth  in  wad  ; 
Ibe  whole  rent  is  not  extind,  but  (liall  be  apportioned ;  and  yet « 
B.  claimeth  the  one  acre  under  A.     And  fo  it  is  if  :^.  had  made  ^ 
leoAine^t  in  fee,  and  B.  had  cntred  for  the  forfeiture,  the  ren( 
^  to  be  apportioned,  and  is  not  wholly  extind :  and  the  reafoa      ' 
hereof  is,  ibr  that  it  is  a  maxime  of  law,  that  no  man  (hall  tak^ 
advantage  of  his  owne  wrong,  nujlu^  commodum  capere  poteji  de  ifhi 
jurid  J'ud  proptid ;  (4)  and  thereiore  feeing  the  waft  and  forfeiture 
Vere  committed  by  the  dfEi  and  wrong  ai  the  lelTee^  he  (hall  not 
tBk9  advantage  thereof  to  extinguifli  the  whole  rent :    and  the 
wliole  rent  cannot  illi^e  onely  out  of  the  other  acre,  becaufe  the 
leflbr  bcith  tiie  one  acre  under  the  eftate  of  the  leffety  and  there-  *    ^    . 

iMre  it  (hall  be  apportioned.    *  If  the  king  give  two  acres  of  land  *Dyer  BCdb. 
of  e^nall  value  to  another  in  fee,  fee  taile,  for  hfe  oryeares,  re-  ^&8  £Ji<- 
ferving  a  rent  of  two  fliillings,  ^nd  the  one  acre  i§  evided  by  a  5F^^"^^'',*P''^ 
title  paramount,  the  rent  (hall  be  apportioned.  Huntinidon^ 

c«fc. 
.  "•  Mes  Ji  un  homme  tient  fa  terr€,.S^c.  per  fervice  de  render  an^  Vid.  F.  N. BL ' 
nuHmenfj  4"<^-  ««  uhiiaU  ou  un  e/peron  dor^  \c,  Ji  en  tiel  cafe  le  *^*-  **•  Brjcfe  - 
/eignior  purchafc  parcel  de  la  terrcy  tielfervice  eft  ale.  (5.)  rl^^^^^^ 

[14b    a.1       "  ChivaL"    Nota^  in  Latine  dejtrarms  is  a  great  hori^, 
^^'       ^  or  a  horfe  of  fervice,  of  the  French  word  deftrier  ;  pal- 
f4dus-2L  horfe  to  travell  on  (t),  of  the  French  word  pialfray.;  and  AnifoC  E.  %i 
ruHci/iiis  a  nagge  (you  (hall  often  read  of  them  in  records),  it  BA)t.  5.  War., 
cflmmcth  of  the  Italian  word  roncino.     But  admit  that  parcell  of.  Bruerton'*  cafe. 
the-  land  holdcn  by  fuch  entfre  fervice  comei  to  the  lord  by  defcent,  34.  Xc  15 
J    whether  flntll  the  entire  fervice  wholly  remaine,  or  be  extind  ?  And  35  h.  ^.  Ex^q^ 
it  is  h.olden,  that  in  fome  cafes  it  (hall  be  extind  for  the  whole,  as  fuit  fi.  PK  Com.  72. 
fefcvice,  and  fuch  other  entire  annuall  fuit  fervices.     But  if  the  fer-  ^  E-  3-  .'*>• 
vice  be  to  render  yearly  at  fuch  a  feaft  a  horfe,  or  thejike,  and  the  \f^  **.  ^'^^ 
tenant  infeofl'e  the  father  of  th^  lord  of  -part,  which  defcends,  yet  (o.^Xn^  ^{^^  - 
tb<K  feoffor  (hall  hold  by  a  horfe,  becaufe  the  fervice  was  multiplied,  8. 60. 105.) 
and  each  of  them,  viz,  the  feoffor  and  tht  fepffea,  held  by  a  hoife. 
'  ^   •  A.  hatii  . 

<3)  See  the  cafe  of  dower>  poft.  I50t  lu    [149.  a.  J 

(4)  {Ste  Note  249.]  (1)  It  is  nfed  in  this  fenfe  in  a  writ  in 

(5)  [See  -Note  ^50.]  t.  N.  B.  95.  I. 


hibrs.   Cap.  12.  Of  Rents.  Se&.  efi5* 

a.  A.  hath  common  of  pfLdnre  fauns  nom^re^  nv  twenty  acref  of  land, 

&,nd  teufi6  of  thofe  acres  defcend  to  A. :  the.  common  fauns  nombrt 

ib  entire  and  inrertaine,  and  cannot  be  apportioned,  i)ut  fhall  re^ 

.niaine.     But  if  it  had  been  a  common  certaine  (as  for  ten  beaftsV 

iu  that  c.ife  the  common  fliould  be  apportioned.     And  fo  it  is  of 

r     .    .  common  of  eftovers,  of  turbarie,  of  pifcharie,  Acc.     And  yet  in  none 

of  thefe  cafes,   the  defcent,  which  is  an  ad  in  law,  (liall  worke  any 

throng  t<rthc  fcrre-tenant ;  for  he  fhall  have  that  which  belongeth 

to  him,  for  the  a«Jt  in  law  fhall  worke  no  wrong  (2). 

J.  N.  B."?09.  If  three  joyntcnants  hold  by  an  entire  yearely  rent,  as  of  a  hor£\ 

40  L,  5,  40.-       ^|.  Qf  ^  gfaine  of  wheat,  and  the  tenants  cefle  by  two  yeares,  and 

the  lord  recover  two  parts  of  the  land  againfl  two  of  them,  and  the 
third  faves  his  part  by  tendring  of  the  rent,  &c.  and  fmding  fiiretie) 
albeit  the  lord  come  to  the  two  parts  by  law  full  recovery,  grounded 
npon  the  default  and  wrong  of  the  two  jojntenants,  yet  fliall  tbit 
entire  annuall  rent  be  extinct  (3). 

If  the  tenant  holdeth  by  fealty  and  a  bufhell  of  wheat,  or  a  pound 

I'id.  Lift.  c«p.    ofcorayn,  "or  of  pepper,  or  fuch  like,  and  the  lord  purchafeth  part 

tenant  in  com-    ^f  ^jjg  |^j,d^  ^^jjgj-e  fhalJ  be  an  apportionment,  as  well  as  if  the  rent 

6  °Co  1  2       •  ^^^^  ^^  money :  and  yet  if  the  rent  were  by  one  graine  of  wheat,  or 

iirBroertoii't       ©ne  feed  of  corny n,  or  one  pepper  come,  by  the  purchafe  of  pari,  the 

c«f«;.  Lttt.  i.  49.  whole  fhould  be  extznc^h     But  if  an  entire  fervice  be  pro  bonopuJbUcOj 

11  H..7- 12-  b'    as  knights  fervice,  caftlc  gard,  cornage,  &c.  for  the  defence  of  the 

?•*  ^  ^55.         ^ealme,  or  to  rcpaire  a  bridge  or  a  way,  to  kcepe  a  beacon,  or  to^ 

Brookes.  keepe  the  king's  records,  or  for  advancement  of  juftice  and  peaces. 

d.i  H.  6.  6.         as  to  ayd  the  (herife,  or  to  be  condable  oi  England  (4),  though  the 

11  Kl.  Dy.  «85.    lord  purchafe  part,  the  fervice  (5)  ren^ains.     So  it  is  if  the  tenure 

16  E.  3.  |jg  ^j^Q  opere  devotionisftve  pittatisy  as  to  find  a  pr&cher,  or  to  pro- 

fowne  ^j^^  ^Yie  ornaments  of  fuch  a  church  ;  or  pro  opf  re  charitatis,  as  to 

marry  a  poore  virgin,  or  to  bind  a  poore  boy  apprentice,  or  to  feed 

a  poore  man.    And  fo  note  a  diverfity  betweene  thele  cafes  and  ei4-» 

tire  fervices  for  the  private  benefit  of  the  lord. 

m 

w 

Sc<9;.  223. 

Tl^fESjiune  home  tient  fa  terre  T>UT  if  a  man   hold  his  land  ^f 
"^^   d*ttH  Auter^per  kotnagefealtie  ^^  another,  by  homage  fealty  and 

et  efniage,  et  per  certaine  rent,  fi  le  efcuage,  and  certainerent,  if  thelord 

fcignior  purmafe  parcel  de  la  terre,  purchafe  part  of  thelund,  &c.in  this 

£^c.  en  tielcas  le  rentjerra  apportion^  cafe  the  rent  (hall  be  apportioned, 

come  e/tavant  dit:  mesuncoreen  cejt  as  is  afore faid :  but  yet  in  this  cale 

cafe  t homage  et  fealty    demurront  the  homage  and  fealty  abide  entire 
ehtier  a  le  feignior ;  car  le  feignior    to  the  lord ;  for  the  lord  (hall  have 

avera  le  homage  etfealtie  defon  te-  the  homage  and  fealty  of  histenani 

Uantpur  le  remnant  de  les  terres  et  for  the  rell  of  the   landfi  and  tene-* 

tenemetits  tenus  jde  luy,  come  il  avoit  ments  holdcn   of  him,  as  hee  had 

adevant  {i),  pnr  ceo  (jtie  tiels fervices  before,  beeaufe  that  fuch  fervices 

ne  font  pas  annual  fervices,  et  ne  aie  not  yearely  fervices,  and  cannot 

poyent  ejire  apportion,  mes  C efcuage  be    apportioned,  but   the   efcuage 

puti  etjerra  apportion Jhlonque  faf-  may  and  (liall  bee  «npportioned  ac- 

jerance  et  rate  de  la  terre,  SfCm  cording  to  the  quancitie  and  rate  of 

the  land,  See. 

"  FUJI' 

(2)  Tht9  fame  maxim  is  cited  and  ap*  ^4)  Seepof^.  16$.  a. 
plied  ant.  fol.  148.  a.  (5}  'Ace.  poft.  I49.b. 

(3)  [See  Note  251.}  (i)  In  JU  &  M.  &c.  is  here  added. 


Li>).  2.  ^  Of  Rents.  Se^.  «24. 

-     -«-p URCHASE  parcel ie  In  tcrte,  ^r    Ffa-e  by  Ihw, (4-c.)  is  Bracrtou'i caAu 
*  iinplyed  that  the  reafons,  whcrefbre  homage  and  fealty  re-  Jf^*  rlf'Jo 

maine,  and  are  not  extind  in  this  cafe,  are :  Firft,  becaufe  it  can  be  ^  '     *  • "' 
'  no  loffe  to  the  tenant,  iisit  might  in  the  cafe  of  an  horfc  or  other 
entire  fervice  ;  for  there  it  may  bee  the  remnant  is  not  fuflicient  in 
value  to  pay  it.     Secondly,  there  is  ne  land,  but  it  mufl  be  holdeu  5K.$.  Avovrl* 
by  fonie  fervice  or  other ;  and  homage  and  fealty  are  the  freeft  and  206. 
lead  chargeable  fervices  to  the  tenant. 

"  Pur  ceo  que  tiel  fervices  nefont  pqffe  annual  fervices^  Sfc'*  This  ' 

is  ratio  ttna,    but  not   vnica,    as  it  appeareth    by  'that  which 

tlAQ    b  1   ^^^^  beene  faid.     If  there  be  lord  Smd  tenant  by  fealtie  (Plowd.  96.  a.) 

**^*      'J   andherriot  fervice,  and  the  lord  purchafe  part  of  the  Wrtan's  c*fo 

land,  the  herriot  fervice  is  cxtinft,  (and  yet  it  is  not  annuall,  but  to  J-g}^*,  ^^^ 

bee  paid  at  the  death  of  the  tenant)  becaufe  it   is   entire  and  g,  ^^  104, 

valuable.  G  H.  7. 11. 

jCPoH.  176,  k. 

"  Solovque  Fafferance  et  rate  de  la  terre^  ^c."    Here  is  by  ^^*  ***^ 
this  {Spc.)  implyed,  that  in  fomc  cafes  where  it  is  entire  and  va- 
luable, and  not  anntiall,  it  /hall  not  (as  hath  beene  fayd)  be  ex- 
tinguiihed  by  purchafe  of  parts :  *  as  knights  fervice,  which  is  to  •  7  E.  ^  eg. 
be  pt'rformed  by  the  body  of  a  man,  if  the  lord  purchafe  part,  yet  Talbot's  cafo. 
the  tenure  by  knights  fervice  remaines  for  the  relidue,  quia  pro  bono  8»  Cp.  104. 
publico  2f  pro  defenfione  regni ;  (2)  but  the  efcuage  fhall  be  appor* 
tioned,  as  here  lAitleton  faith,  becaufe  that  is  for  the  benefit  of  the 
lord,  and  vet  it  is  cafuall,  and  not  annuall.    And  where  our  author 
fpeaketh  of  fervices,  it  is  implied  that  a  herriot  cuftome,  though  it 
be  entire,  valuable,  and  not  annuall,  by  the  purchafe  of  part  (hall 
not  be  extihd.     On  the  other  part,  when  the  tenure  "is  by  an  cn-^ 
tire  fervice,  and  the  tenant  aliens  part  of  the  tenancies  in  what  cafes 
the  rent  (hall  be  multiplyed,  (that  is)  where  the  feoffor  and  the 
alienee  ihall  pay  the  entire  rent  feverally,   (3)  (for  regularly  it 
h'oldetb,  th«t  quce  in  partes  dividi  nequeunt  Jblida  djingalis  prceflan^ 
turj  and  where  not,  you  may  read  at  large  ia  my  *  Reports.  •  Bnieiton*^ 

And  by  this  (^c.)  is  alfo  implyed,  that  the  apportionment  (hall   cafe  6.  Co.  1,  f. 
not  be  according  to  the  quantity  of  the  land,  but  according-  to  the  Talboft  c^e 
quality  or  vain^  thereof,  (4)  as  by  that  which  hath  beene  faid  ^*  ^^  ^^  . 
•    appeareth.  ' 

Sc6l.  £24. 

• 

TT  EMfJi  home  ad  mi  rent  charge f  ALSO,  if  a  man   hath  a  rent 

etfon  pi^r  purchafe  parcel  de  tes  '^  charge,  and  his  father  purchafe 

tenements  charges  enj'ee,  et  morujly  et  parcell  of  the  tenements  charged  in 

celparcel  defcendaJonfitSy  quead  ie  fee,  and  dieth,  and  this  parcell  de- 

rent  charge,  ore  cd  (5)  charge  ferra  fceildsto  his  fonne  who  hath  the  rent 

apportion  Jolonque  le   value  de   la  charge,  now  this  charge  fliall  be  ap- 

terre,  come  eji  avantdit  dc  rent  Jer~  portioned  accordinj^  to  the  value 

vice;  pur  ceo  que  tiel  portion  ae  la  of  the  land,  as  is  aforefaid  of  rcQt 

terre  purclutfe  per  la  piere  ne  vient  al  fervice;    becaufe   fuch  portion  of 

Jits  the 

(2)  Ace.  ant.  149.  a«  (4)  Ace.  infra,  Seft.  124. 

(3}  Ant4  67.  b*  (5}  The  word  nnt  is  here  inibrted  in  L.  ^  M* 


Lib.  8.  Cap.  12.  Of  Rents. 


Sea.  224. 


JUs.  per  fin  fait  demefnc,  mes  per    the  land  purchafed  by  the  father 
di/ctnt  et  per  courje  deLlejf.  commeth  not  to  tiie  ibnoe  hy  ins 

owoe  fac^i,  but  by  defcent  anil  by 

coarii?  of  law. 

NOTE  here  a  divcrfity,  whi^n  the  grantee  of  a  rent  charge 
comlneth  to  a  part  of  the  laud  charged  b^^  his  uwne  act, 
and  when  by  tbe  courfc  of  law.  (6) 


5  £.  <•  Atovtic 

«00. 

«tE.3.  58:-b. 
54.A{r.  16.'tir. 
Apportionment* 
b.  S8.  9.  Aff.  St. 
30.  Aflf.  pi.  Xt. 


S4H.6.  41.  bi 


"  Punh^  parcH  de  ks  tenements  charges  en  fee,"    And  fo  it  is 
if  the  tenant,  giveth  to  the  iather  of  the  grantee  part  of  tbe  land 
.in  taile,  and   this  defcend  to  the  grantee,  tiie  rent  (ball  be  ap- 
(^Ut  148.  b.)      portioned ;  and  fo  by  ad  in  law  a  rent  charge  may  bee  fufpended 

for  o;ie  part,  and  in  rjc  for  another. 

And  fo  it  is,  if  the  father  be  grantee  of  a  rent,  and  the  fon  pur- 
chafe  part  of  the  land  charged,  and  tlie  father  dieth  after  whofe 
death  the  rent  defcends  to  the  fon,  the  rent  (hail  be  apportioned; 
and  fo  it  is  if  4h6  grantee  grant  tbe  rent  to  the  tenant  of  the  huid, 
and  to  a  Granger,  the  rent  is  extinct  but  for  a  moitic. 

If  a  ^lan  hath  iflUe  two  daughters,  and  grant  a  rent  r  |  r^  ^l.] 
charge  out  of  his  land  to  one  of  them,  and  dieth,  the  1  ^  * 
rent  (liall  be  apportioned ;  and  if  the  grantee  in  this  cafe  enfeoffeth 
another  of  her  part  of  the  land,  yet  the  xuoity  of  the  rent  le- 
maineth  iiTuing  out  of  her  fider's  part^  becaufe  the  part  of  the 
ffrantet  in  tbe  land  by  the  defcent  was  difcharged  of  the  renL  But 
jn  all  thefe  cafes  where  the  rent  cbarge^  is  apportioned  by  ad  in 
law,  yet  the  writ  of  annuity  fiaileth  ;  for  if  the  grantee  (hould  bring 
a  writ  of  annuity,  he  muil  ground  it  upon  the  grant  by  deed,  and 
.then  mud  h^  as  it  hath  beene  faid,  (i)  bring  it  for  the  whole. 


$  Aff.  9t. 


5  K.  2.  Annuit J 
«1. 


PI.  Com.  72. 
35  H.  6.  tit. 
£i*cut.  21. 
15  £.4.  5. 


8  B.  1  Artfwiy 


Annua  nec^debitum  judex  nonfeparat  ipfum. 

Alfo  in  refped  of  the  realty  the  rent  is  apportionad.  But  the 
perfonalty  is  indivifible,  and  by  ad  in  law  Aiall  not  be  ilivided.  If 
execution  be  fued  of  body  and  lands  u^m  a  ftatute  merchant  or 
Aaple,  and  after  the  inheritance  of  part  of  thofe  land^  defcend  lo 
,th«  conufee,  all  the  execution  is  avoided  \  for  the  duty  is  peribnatt, 
and  cannot  be  divided  by  ad  in  law  (2). 

"  ^e  vient  at  Jit  z  per  fon  fait  deme/ne^  mes  per  difdent  Sf  percovrfe 
del  ley!*  If  the  father  withm  age  purchafe  part  of  the  land  cbari^ed, 
and  alieneth  within  age  and  dyeth,  the  fonne  recovereth  in  a  writ  of 
d^nm-fuit  'ikfra  atatem,  or  entereth ;  in  this  cafe  the  ad  of  law  is 
iui,xt  with  the  ad  of  the  party,  and  yet  tbe  rent  fli^l  be  appor- 
tioned ; .  for  after  the  recovery  or  entry  the  fonue  bath  the  land  by 
difcent.  ... 

So  it  is  in  cafe  the  fonne  recovereth  pait  of  the  land  upon  ^ 
alienation  by  his  father  dum  non  fuit  compos  mentisy  the  rent  fhall 
he  upportioiied  for  the  caufe  aforefaid. 

•     A  nmn  ibifed  of  lands  in  fee  tai&eth  a  wife,  and  maketh  a  feoff- 

.ment  in  fee,  the  feoffee  grants  a  rent  charge  of  x.  pound  out  of  tbe 

■       '    .      •  •  '       land 


'    (6)  Ace.  ant.  147.  b. 

i\\o.  a.] 

(i)  Ant.  144.  b.  near  die  end, 

(2)  Ace.  2.  Vencr.  327.    For  other  m* 


ftafices  of  the  indiviiibility  of  debts  and 
perlonal  duties,  fee  F.  N.  B.  44  ^t  &clw. 
106.  a.  Bro  Nov.  Caf.  pi.  52. 135.  Hctl. 
53.  March.  56.  61.  *      .         '    .< 


Lib.  2.     '  Of  Rents.  -i:  •      Sedfc  2«5: 

}And  to  the  feoffdr  tmd  -bis  wife  and  to  the  beires  of  the  hufband^ 

thi?  hafband  di«th,  the  wifip  recovweth  the  nioity  of  her  dower  by 

the  cuftoune;  (he  rent  charge  (hall  be  aj>{)ortioned,  and  (he  may  dif-'      '. 

ireine  for  ftve  potiad,  which  is  the  motty  of  the  rent  (3).     In  which 

cafe  two  notable  things  are  to  b^obferved.    Fird^  albeit  the  dowei* 

be  by  relation  or  tiftion  of  hiw  above  the  rtfnt  (4),  yet  when  the  wife 

^covereth  b«r  dower,  llic  fiiall  not  have  her  entire  rent  out  of  the 

retidue ;  fdr  a  relation  or  (idion  of  law  (haH  never  worke  a  wrong  3.'  Co\  39.  icf    " 

-or  charge  to  a  third  perfon,  but  in  JiBione  juris  fenrper  ejt  (tqintas^  Butler  ^nd 

-  Secondly,  tliat  albeit  her  ownc  a<^l  doe  concurre  witL  the  adl  in  law,  Bakcr'tvcafe. 

I  yet  the  rent  (hall  be  apportioned. 

*^ 

# 

Se<a.  225. 

T  T  EM,  fi  fait  Jeignior  et  tenant  f     ALSO,  if  there   bee    lord    and 

et  le  tenant  tient  defon  feignwr    "^  tenant,  und  tiie  tenant  holds  of 

fer fealty  et  certaine  renty  et  le  fei-    his  lord  by  fealty  aod  certaine  rent; 

gniorgrantale  rent  perfon  fait  dun    and  the  lord  grant  the  rent  by  his 

auter,  S^e,  refervant  a  luy  lefealty,    deed  to  another,  &c.  referving  the. 

•    et  le  tenant  attuma  al  grantee  de  ie    fealty  to  him&lfe,,and  the  tenaa^ 

rent,  ore  tiel  rent  eft  rent  feck  a  le  '^tturneii  to  the  grantee  of  the  reilf, 

grantee]  pur  ceo  que  les  tenements'ne   now  t^'^rent  is  rent  feck  Uf  thtf 

Jont  tenus  def grantor  (5)  de  ieyiht,    grantee;    becaufe  tlie    ^tl^uoent^ 

pies  font  tenUi  del  feigniorqiia  re-    tfre  not  holden  of  the  grantor  of  the 

ferve  a  lui/fealtie., .  '  rent,  but  are  hbkleh  of  the  lord 

/'      ^  ^ .  who  refervedjpr^m  the  fealtie. 

■  .      ^  •  .  >. 

"  J5^  /rye^nior  i^roirfA  U  renty  Sfc'*    So  it  is  if  the  lord  releafe 
th^  mxi  of  the  tenant  faving  the  lealty,  the  rent  is  erxtind. 
But  if  there  be  lord  and  tenant  by  lealty  and  rent,  and  the  lord  bj  12  £.  4. 11, 
his  deed  reciting  the  tenure  releafe  all  his  right  in  the  land  fav-  9  E.  3. 1. 
ifig  his  faid  rent,  the  feigniory   remaines,  and  he  (hall  have  the  ^  5'  ?*  ?**  ^' 
rent  as  a  rent  fervice,  and  the  fealty  incident  to  it ;  for  tjie  faid  ^^afe,**3i; 
rent  is  as  much  as  to  &y  the  rent  fervice  whereunto  fealty  is  inci*  (Poih  15(.  a) 
dent. 

And  if  the  lordhath  iflue  two  daughters  and  dieth,  and  upon  par-  17  £.  3.7S.  bw 
titioiT  the  fealtie  is  allotted  to  the  one  and  the  rent  to  the  other,  (he 
ihall  have  (he  rent  as  n  rent  fecke. 

11  there*  be  lord  of  a  mannor  and  tenant  by  fealty,  fait  of  coiirt  ir  E.  9. 75.  b^ ' 
and  pent,  the  lord  grants  the  fealty  ieving  to  him  the  fuit  of  court  and 
rent,  the  f^ving  is  good  for  the  rent,  but  not  for  the  fuit  of  court ; 
tl'xO  b  1   ^^^^^"^  ^  grantee  can  keepe  no  court,  and  there  is  no 
^  ^  .'         tenure  of  the  grantor,  and  therefore  the  fuit  of  court  is  * 

'  lofl  and  peridied  in  that  cafe.  .     , 

If  the  donee  hold  of  the  donor  by  f<^al^  and  certaine  rent,  aD4-.  \ 

th«  donor  grant  the  fer  vices  to  another,  ^d  the  tenant  atturne,  fome 
have  faid  the  rent  (ball  not  pafle,  becaufe  the  rent  cannot  paHe  but. 
as  a  rent  fervice,  being  granted  by  the  name  of  fervices «  and  i\\h 

fealty 

(3)  This  fame  cafe  is  cited  and  approved  {t)  'CranUi  infteud  of  frafltm'  in  L. 
of  in  Afcough's  caft,  8.  Co.  13  j  b.  ^  ana   M.  and  Hoh.  wfiitd^  is  agrWiblc  to 

(4)  See  the  caUe   of   condition^  ant  theibrieaf  thepifla^. 
148.  b. 


lib*  S.   Cap.  12.  Of  Rents*  Scft.  22S. 

fealty  cano6t  paffe,  becaufeas  hathbeenc  MA^  (i)  the  fealty  is  io^ 
ekient  infeparable  to  the  reveHioD.  But  it  feemetb,  that  the  rent 
ihall  pafle  as  a  rent  fecke  ;  (a)  btcaule  at  the  time  of  the  grant  it 
waa  a  rent  fervice  in  the  grantor,  and  therefore  there  be  words  fuf-' 
fieient  to  palTe  it  to  the  grantee,  and  it  is  not  of  necelfity  that  it 
ihaJl  be  8  tent  ferA^ice  in  the  handa  of  the  grantee* 
rT.'S.b.  fits.  If  there  l^e  loid  and  tenant  by  fealty  and  certaine  rent,  and  the 
Yivttu*%  c^e.     ii^rd  i,y  j|eg<j  ^ront  the  rent  in  fee  faving  the  fealty,  and  grant  further 

by  the  fame  dt>ed  that  the  grantee  may  diitreine  for  the  fame^rent 

in  tl>e  tenancy,  albeit  a  dilhelfe  were  incident  to  tlie  rent  in  the 

bands  of  the  grantor,  and  although  a  tenant  attome  to  the  grant, 

TKIL  f.  Sb         yet  cannot  the  grantee  diflraine  ;  for  the  diftreffe  remaines  as  an  in- 

Adjadfcd.  cident  infeparable  to  the  feigniory,  for  then  the  tenant  (hould  be 

fybjcd  to  two  foverall  diilrefles  of  two  feverall  men.     (3)  And  fo  it 

is  if  the  lord  in  that  cafe  grant  tlie  rent  in  tayle  or  for  [bis]  life,  fav- 

ing  the  fealty,  and  further  grant  that  the  grantee  may  dillreine  for 

it,  nlbeit  the  reverfion  of  the  rent  be  a  rent  fervice,  yet  the  donee  or 

grantee  fhall  liave  it  but  as  a  rent  lecke,  and  (hall  not  didreine  forit 

9t  KS.  5i,  It  it  to  bee  obferved,  that  where  a  rent  fervice  is  become  a  rent 

J7.  Aff.  la         fecke  by  feverance  of  the  fame  from  the  feigniory,  that  now  the  na- 

F^N^  a^i78^f)    ^"^*  of  the  rent  is  changed ;  for  if  the  grantee  purchafe  part  of  the 

ft  H.  6.  3.  h!       l^n^f  1>^)C  whole  rent  fhall  be  extinct.  And  whereas  in  an  aflife  for  « 

4  E.  ^  Aff.  449.   rent  fervice,  all  the  tenants  of  the  land  need  not  be  named,  but  fuch 

^H.8.Dier3i.   m  did  the  difleifin  ;  yet  in  aflife  for  the  rent  feck,  which  fometimes 

was  a  rent  fervice,  all  the  tenants  mud  be  named,  as  in  cafe  of  a  rent 
•  31.  Air.  23.  charge,  albeit  he  were  diflfeifed  but  by  one  fole  tenant.  •  But  if  the 
H^.  AfT.  55,  ]qy^  of  a  mannor  releafe  the  fealty  to  his  tenant  faving  the  rent,  or 
(Mo.  109.  tliat  a  niefnalty  become  a  rent  by  furplufage,  (4)  thofe  that  are  now 

iLeon.  14.)        fecke  (and  fometimes  were  fervice)  are  part  of  the  mannor;  but  a 

rent  charge  cannot  be  part  of  a  mannor. 

*<  Attorney  SpcJ^    Of  attomement  (hall  bee  hereafter  faid  in  his 

proper  chapter  and  pla^e. 
I 

Se<a.  226. 

ipN  mefme  le  manner  efly  lou  home  T  N*  the  fame  manner,  where  &  man 

"^   tient  fa  terre  per  homage fealtie  holds  his  land  by  homage  fealty 

ei certaine  rent,  fi  lefeignior  grant  la  and  certaine  rent,  if  the  lord  grant 

retit^favant  a  lay  le  homage,  tielrent  the  rent,  faving  to  him  the  homagei 

apre$  tiet  grant  ejl  rent  fecke,     Me$  fuch  rent  after  fuch  grant  is  rent 

la  on  terres  font  tenun  per  homage  fi^ck.     But  there  where  lands  are 

fealty  et  certeme  rent^  Jilefeignior  boldea  by  homage  feaity  and  cer- 

voet  granter  per  fonfait  U  homage  laine  rent,  if  the  lord  will  grant  by 

^efon  tenant  ,a  vn  auter,  favant  a  his  deed  the  homage  of  his  tenant 

luy  le  remnant  de  les  fervices,  et  le  to  another,  faving  to  him  tl;e  rem* 

tenant  atturna  a  luyfolonque  le  forme  nant  of  his  fervic^es,  and  the  tenant 

del  grannt'y  en  cejt  cafe  le  tenant  attume   to   him  according  to  the 

tiendrafa  terre  de!  grantee,  et  Icfei-  fiirme  of  the  grant ;  in  this  cafe  the 

g?aor  que  grantajt  le  homage  navera  tenant  fliali  hold  his  land  of  the 

forfque  le  rent  come  rent  fecke,  et  ne  grantee,  and  the  lord  who  granted 

ungues  the 

(t)  Ant.  I43^«.  (3^  [See  Note  252.] 

(2)  See  pol(.  152.  a.  the  comment  oa  (4}  [See  Note  253.3 

Sett.  2^0.  2&d  Uwic  6.  there. 


Lib.  i?*  '\  Of  Rents;         .     ;       Sed.  ^^  - 

•unqu^  diftreyuera  pur  U  refit  (i),  the  homage  fliall  have  but  the  rent 

pf/r  ceo.  que  hornage  ne  fealtie  tie  as  a  rent  iisi^'ii,  and  (hall  nevcf  dilr 

^fc'-rene  poit  ejire  ditfeckf  car  ?tul  train   for    the  ren.t^    becauie   tiiat 

tiel  ftrnce  pott  e/ire  dit  feek.     Car  homage  nor  fealty  nor  efcuai;e  can* 

celuy,  fjue*4td  ou  doit  aver  homage  ou  not  bee  faid  fecke,  for  no  fuch  fer- 

J'eaitie  on  ej'cnagedefa  terre,  poitper  vice  maybe  faid  fecke.     For  he, 

comnon  droit  diftret/ner  pur  ceos^il  which  htilh  or  ought  to  have  homage 

^foit  aderere;  car  homage  fealtie  et  fealty  or  ^^fcn age  of  his  land,  may 

efcuage font  ferviceSy  per  queiix  terres  by  common  right  diftreine  for  it,  if 

0u  tenements  font  tenuSy  4*c,   ^f^b^/^  it  bee  behind^   for  homage  fealtie 

(iek  que  en  nul  maner  poient  e/ire  and  efcuage  are  fervices,  by  which 

prifesforfque  come  fervices,  S^c.  lands  or  tenements  are  holden^j  &q, 
and  are  fuch  fervices  as  in  no  manner  can  bee  taken  but  as  fervices.  Sec. 

•**    C  T  lefiignior  voet  granter  per  f on  fait  le  homage  ^  SfC."*    It  is 
to  be  obferved,  ihat  where  the  feigniory  is  by  homage  fealty 
^  and  rent,  [«]  if  the  lord  grant  away  the  homage,  the  fealty  (hall   [«]  40  E.  3.  2?. 
paffe  ;  for  fealty  is  an  incident  infeparable  to  homage  [A],  and  can-  P®^  Cunam. 
not  by  any  faving  in  any  grant  be  feparated  from  it,  for  homage  \^^^  tl  jj'  g  J?* 
cannot  be  fole  or  alone.  But  the  rent  (tho'  it  be  not  faved)  (hall  not  2<)!  A^.  p.  20.' 
paiTe  in  that  cafe  ;  becaufe  the  rent  is  not  incident  to  homage ;  and  ?o.  AC  p,  ^% 
fo  it  is  if  there  be  lord  and  tenant  by  fealty  and  rent,  and  the  lord 
grant  over  the  fealty  without  any  favings,  the  rent  pafleth  not.  But 
fealty  hath  an  incident  irtfeparable  belonging  to  it,  which  by  no 
faving  can  bee  feparated,  and  that  is  a  diftrelfe ;  for,  as  Littleton 
r  1  ^  1    Q  1  f^^h  here,  a  fervice  cannot  be  feck,  (that  is)  without  fome 
^  ^   '    "J  diftrefi'e  belonging  to  it,  for  then  it  were  not  a  fervice,  and 
fo  of  homage  and  efcuage. 

*'  Terres  ou  tenements  font  tenus^  SfC^    By  this  (tjc.)  and  out  of 
this  SedioB  it  may  be  colleded,  that  if  [c]  there  bee  lord  and  te-  fc]  44  K.  9.  i^« 
nant  by  fealty  and  rent,  the  anuuall  rent,  which  is  a  profitable  fer-  «6-  AIT.  38. 

•  vice,  is  of  higher  and  more  refpedl  in   law  tlien  the  fealty;  and  ^y^^'  ^'  ^' 

.  therefore  by  the  grant  of  the  rent  the  fealty  fliall  palTe  as  an  inci-  39  jf^  "5  jx  «« 
dent  thereunto  ;  but  it  is  an  incident  feparable,  and  therefore  may  ^7  j{[  s!  m 
be  by  a  faving,  as  Littleton  hath  (2)  faid,  feparated  from  it.     And  fo  8  £.  4.  gs., 
when  the  tenure  is  by  fealty  and  rent,  and  the  rent  be  recovered, 
the  fealty  fliall  includedly  bee  recovered,     [d]  And  where  the  te-  r<2]T«iiips  H.  t« 
nure  is  by  homage  fealty  an^  rent,  by  the   recovery  of  the  rent  Br.tit.  lacideuts 

.  with  the  appurtenances  upon  a  former  right,  the  homage  and  fealty  ?J*  tj.^  ^'  ^^* 
alfo  fhall  bee  rcftored*  by  neceffity  and  indulgence  of  the  law;  for  39h\*^25 

*  feeitig  the  law  giveth  no  prcrcipe  for  the  homage  and  fealty,  but  for 
the  .rent  only,  rcafon  wonld,  that  by  the  recovery  of  tlie  rent  th« 

whole  entire  feigniory  fhall  be  inclufively  feflored  (3)  in  that  cafe.  ^ 

But  if  the  recovery  be  without  title  (4),  there  the  rent  is  recovered  /\„t;  ^45,  \,\ 
•    as  a  rent  feck,  for  that  worketh  no  more  than  a  grant*;  but  by  *VW« Sect'l4#. 
the  recovery  of  a  mennor,  whether  it  be  by  title  or  without  title,  ho-  . 
rnage  fealty  and  all  other  fervices  parcell  of  the  mannor  are  i^co« 

vered, 

(i)  In  L.  and  M.  her^   follow  thefe  (2:)  Soft.  225.  fo.  150.1. 

words,  viz.  /icr  ceo  que  fealiie  ne  pset  eftre  (3)  [See  Nure  254. ) 

Jtvere  de  homi^e  et.    But  they  are  not  in  (4)  [See  Note  255.] 
the  Roh.  editioa. 


tJth.it.  Cap.  1 2.  r   Of  Rents.  SeA.  9it 


T«re<L  And  alheri  fealty  cannot  bee  £vid^  frcmi  homa^  br 
fr}9E.  5. 1.  grant  (as  Bath  beene  (kki)  yet  by  extingaiflunent  it  may  [r{  As 
iJbd,  19a  •.)    2f  there  be  lord  a*d  tenant  by  homage  fealty  bb4  .rent,  and  the 

lord  releafe  the  feigBiory  and  fervices,  or  aU  his  right  id  the  krid 
faying  the  fealtv  and  rant,  or  fevtng  the  faid  rent,  or  if  he  bj  e»- 
prefie  words  releafe  the  homage  iaving  the  feaky  aad  mt,  ihut 
the  fealty  and  rent  remain,  for  the  homage  »  extiad.  Atidfb 
note  a  diverflty  .betweens  a  grant  and  a  releafe  in  that  caie.  Bui  it 
Igngas  homage  continues,  the  fealty  cannot  be  divi^d  frwn  it. 

*^  Forfqui  come  fertices^  SfcJ*  Here  is  implyed  a  divedity  b^ 
tweene  tbefe  corporall  fer\*ice8  of  homage  fealty  and  efcoa^ 
%vhich  cannot  become  fecke  or  drv,  but  make  tenure  whereinito 

I  ^  ' 

dift relies  ^fcheats  and  other  profits  bee  incident,  and  other  corp»> 
rail  fervkes,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatfoever,  for  they  may  become  fecke  or  dry  and  make  at 
tenure* 


Sed.  227. 


IS  of  a  Tts^ 
rent   fervicej 


X/fB  S  autermeni  eft  de  rent,  que  "R  ^  T  ^^^^^^'^  >^  ' 
-^*^  fuU  unfoits  rent  fefrice ;  piw  which  was  once  r 

€eo  que  quant  il  e/l  fever  per  le  grant  becaufe  when  it  is  fevered  bj  tbe 

lejhgtiior  de  let  autersfervices,  il  ne  grant  of  the  lord  from  the  other  fef^ 

poet  eftre  dk  reMtJervice,  pur  ceo  vices,  it  cannot  bee  faid  rent  ferviKX^ 

que  Hue  ad  a  ceo  jeakyy  que  e/l  in^  for  that  it  hath  not  fealty  QDtei^ 

0dent  a  chefcun  manner  de  rentfer^  which  is  incident  to  every  mimfi 

vice ;  et  pur  cto  eft  dii  rent  fecke  ( i ).  of  rent  fervice ;  and  thereibre  it  ii 

Et  lefeigniof  nepoet  grant  tiel  rent  caHed  rent  feck.    And  th«  lord  ca^ 

ave  diftrejj'e,  dome  eft  dU.  not  grant  fhchv  reek  with  ftdHbeft, 

as  it  is  faid.  - 


(i  JP  T  U/eigniar  ne  poet  jgrant  tiel  rent  ove  di^res^  cotme  ^  A«! 

f/1 7E.  S.  f,  S.    '         [/]  For  the  diilrefle  is  au  incident  infeparable  to  the  r  meiA* 

Kj  7  E.  4. 1 1.    fealty,  as  hath  been  faid  [g^  and  therefore  a  releafe  of  dif-  *  'O*^; 

3^7.^5.       treOeiivoid-  

■  •  •  •    t  • 

"  Incident,'*  IncidenSj  a  thing  appertabiog  to  or  foUoiviz^  iSr 
other  as  a  more  worthy  or  principall  r  whereof  you  .fee  here,  aoi 
in  divers  other  places  of  lAttUton,  examples.  And  .of  incidtal^ 
ibme  be  feparable^  and  Ibme  infefarable  (fl%  as  hdth  beeoe  Ikid^     . 

(l>  The  wonit  which  follow  in  this    R<^.  edition  i  nor  in  the  two  MSS. 
fie^Ipa  are  not  in  L.  and  M.  nor  ia  the       (2)  [See  Note  156.]- 


Lib.  s: 


Of  Rents- 


Se&.  2aa- 


Se<5i.  228. 


TTEM,fi  fiQme  leffa  a  un  auter  A  LSO,  if  a  man  lett  to  another 

^  terres  pur  terme  de  vie^  refervant  a  "^  lands  for  tearme  of  life,  referving 

hjl  certain  reutf  $Hl  grant  le  rent  a  to  him  certaitie  rent,  if  hee  grant  the 

un  auter  per  fonfaitjavant  a  luy  le  rent  to  anotber  byliis  d^ed,  faving 

reverfion  de  la  .terre  iffint  leffe,  S^x.  to  him  the  reVerfion  of  the  land  ib 

tfel  rent  n*ejl  forfque  rent  feck -^  piir  .letten,  &c.  fuch  rent  is  but  a  rent 

ceo  que  ie  grantee  liad  riens  en  le  feck;  becaufe' that  the  grantee  had 

reverjion  del  terre,  S^c.  Mes  sil  grant  nothing  in  the  reverfion  of  the  land, 

le  reverjion  del  terre  a  un  nuter  pur  &c.  But  if  he  grant  the  reverfion  of 

terme  de  vie,  et  le  tenant  atttjrne^S^c.  the  land  to  another  for  tearme  of 

donques  ad  le  grantee  le  refit  come  life,   and  the  tepant  attorney  &c. 

rent  fervice-y  pur  ceo  que  il  ad  le  then  hath  the  grantee  the  rent  as  a 

reve^on  pUr  terme  de  vie.  rent  iervice;  for  that  he  hath  the 

reverfion  for  tearme  of  life, 

^QAVANT  a  %  le  revcr^ony  SfC,"    By  this  word  (^-c.)  is  to 

be  obferved  [A],  that  this  rent  veferved  is  a  rent  fervibe,  and  [K]  41 E.  3.  itf. 
hath  feiilty  incident  to  it ;  and  both  rent  and  fealty  are  incident  to 

the  revcffion,  viz.  [i]  the  rent  incident  to  the  reverfion  feparably,  f 0  J-^  ^^  *.*  ^* 

tut  the  fealty  incident  to  the  rcv^Tfion  inleparably ;  but  by  the  p^tp|*|f '  ^^ 

grant  of  the  rent,  the  fealty  iti  this  cafe  flmll  riot  paffe,  becaufe  the  jg,  ^ff.  (^6* 

realty  is  infeparably  incident  to  the  reverfion,  but  the  grantee  fhall .  48  £.  8.  9.  bt 

have  the  rent  as  a  rent  fecke.   Ah*©  by  this  (tVc.)  is  implyed  an  at-  1^®-  ^  *"»<*•. 

tdrMoieiit  of  the  tenant;  for  without  that,  although  by  the  grant  ^  2*  ca-  ^* 
the  .rent  i*  turned  to  a  rent  fecke,  fo  as  the  tenant  cannot  be 
cbaj;ged  with  any  diftreije,  yet  to  the  pai&ng  thereof  there  muft  b^ 
an  attornment. 

"  Attorney  Sf-cf'    Here  is  implyed  by  this  (SfC.)  ar.  attornment  in 
the  life  of  the  grantee,  and  other  incidents  to  an  attornment,  wheregf 
..qroaiha}!  reade  at  large  in  the  Chapter  of  Attornment  (3). 

"  Donqu/en  ad  le  greattee  It  rent  come  rentfervke;  pyr  ceo  que  il 
Md  U  reverjion  pur,  terme  de  vie.*'  And  the  reafon  herecf  is,  because  ^ 
,  the  rent  i%  incident  to  the  reverfion,  as  hath  beene  faid,  and  (as 
Littleton  faith  here)  pafTeth  away  by  the  grant  of  the  reverfion  as 
with  the  fuperior,  without  faying  cum  pcrfincntHs  (4)  SfC,  for  the 
reverfion  cannot  be  feck  (5),  But  by  the  grant  of  the  rent  the 
reyerfix^n  doth  not  paife  (6). 


(3)  Poit  309,  a.  ' 

(4)  Ace,  ant.  121.  b,,  poft.  307, 't- 
is) [See  Note  ^57.] 


Jl^6)  See  ace.  from  Lipleton  himielf  at 
the  end  of  Se^«  229. 


V«L.  !• 


n 


lib.  2.    Cap.  It.         Of  flcfttt.  Sea.  2£9, 99f>.  - 

Se&u^g.  [J  52.  a.] 

rr  {/T^ii^  f/?  <7  micnJve,  quefi  home     A  N^  D  fo  it  h  to  be  inlcndecl,  ihift  ^ 
^  dona  ttrrcz  ou  tenements  en,  le   -*^if  a  man  give  lands  or  tenements 
talk  rendant  a  lay  et  a  Jes  heires    Jn  taile  yeildmg  to  him  and  to  his    ♦ 
ttrtaine  rent,  ou  leffa  ta  re  pur  tcrnie '  bcires  a  certaine  rent,  or  letteth  land 
de   vie  rendant   certaine  rent,    sil    for  lea rme  of  life  reu^ring  a  certaine 
,gianta  le  reverfion  a  un  auter,  &c.    rent,  if  hee  grant  the  reverfion  to 
et  le  tenant  attunWy  tout  le  rent  et    another,  &.c.  and  the  tenant  attume, 
feruce  pcfft  per  cejl  p«rol  (rexerfioti)    all  the  rent  and  fervice  pafle  by  this 
pur  ceo  que  tiet  rent  et  Jen  ice  en  tiel   word  (reverfion)  (2)  be-    (Poft.  324.  •.  k) 
casjont  incidents  a  le  reverfion,  et  .  can fe  that  fuch  rent  and  fervice  in 
paffont  per  le  grant  de  le  reverfion.    fuch  cafe  are  incident  to  the'  re- 
Ales  coment  que  il  granta  le  rent  a    verfion,  and  pa/Te  by  the  grant  of 
un  outer,  It  revcnwn  ne  pafja  mj/    the  reverfion.    But  albeit  that  hee 
per  tiel  grant,  S^c.\i)  granteth  the  rent  to  another,  the 

reverfion  dotb  not  paile  by  (ucb 

grant,  8cc.  (3) 

THIS  needs  no  explication,  but  is  evident  by  that  which 
hath  formerly  been«  laid,  faving  by  this  (<$-c.)  in  the  ewi  b 
implied  the  old  rule.  That  the  incident  (hall  pa0e  by  Iht  grant  of 
tlie  principal!,  but  not  the  principall  by  the  grant  of  the  incideslt. 
Mcij/brium  non  ducityfcdfcquitnrfuumprincipale,  (4) 


Sea.  230.     (5) 


SSINT  nota  le  dkerfttie.    FA  CO  note  ihe  diverfity.   And  fo  il 
iffmt  ejl  fenus  P.  21  £.4.     Mes         is  bolden  P.  Si  £.4*    Birt4tii 

il  ejl  adjudge,  an.  20.  lib.  aflifarum,  adjudged  26.  of  the  book  <tf  «iffil<&,  . 

ou  les  fervices  del  tenant    en  taile  where  the  ferv ices  of  tenant  in  taile 

fueront  grants,  que   ceo  fait  bone  were  graii ted,  that  this  wIk  a^od  ' 

grant,  nient  obftani  qUe  le  reverfion  grant,  notwithflanding  that  ii6t  it- 

iemurt.  verfion  remainc. 

« 

THIS  is  added  to  Littleton,  And  therefore  as  I  have  doM 
heretofore,  and  iliall  doe  hereafter  in  like  cafes,  I  pafl'e  it 
over.  And  the  cafe  here  cited  in  26.  AJ]\  p,66.  was  contra  apiniomem 
multorum  ;  and  afterwards  that  judgement  was  reverfed  by  writ  of 
error,  for  Jb;it  the  fer,vices  remaiouLwith  the  reverfion  as  inci- 
dents (6)  infeparable. 

(1)  The  lamediilin£^ion  between  grant-    &  infra  note  b. 

ine:  tW  rfvfrjwi  and  granting  the  rent  is        (4)  Sec  ant.  ici.  1.  note  3.  and  pofc 

taken  port.  Sect.  572.  349.  b. 

(2)  Accoiding  to  Bro.  Nouv.  Caf.  pi.        (5)  No  part  of  this  Seaion  Is  In  L*'&  Rt' 
1^2.  this  holds  it^  the  cafe  of  the  king  as  Roh.  or  P. 

^ell  as  in  the  cafe  of  a  common  perfon.  (6)  [See  Nott  X$2J] 

(3)  Sec  ant.  150.!).    2.  Ro^Abr.  59. 


LiU2.  -         Of  Heals.      ,  SoiS:.  tsll. 


Sed.  231. 

JTEM,  fifoit  feignior  mfne  et  A  LSO,  if  there  bee  lord.  mefu©. 
temnt,etietemnttientdef7nejHe  ^^^  and  tenant,  aid  the  tenant 
per  Jirvioe  de  v.  s.  et  le  mejne  tient  hoWeth  of  the  mefne  by  the  fervice 
if>u/ier  per  fervice  de  xii,  d.  Jile  fei'  of  five  (hillings,  and  the  mefne 
^ gnior  paramont  purchafe  ktenancie  holdeth  over  by  the  fervice  of  12 
enfeej  donques  le  fervice  de  le  mef-  pence,  if  the  lord  paramont  purchafe 
naitie  eft  extin6i;  pur  ceo  qiie  quant  the  tenancie  in  fee,  then  the  fervice 
le  feignior  paramont  ad  le  tenancie,  of  the  mefnalty  is  extindi ;  becauf« 
il  tient  de  ton  feignior  procheine  pa--  that  when  the  lord  paramont  hath 
ramont  a  tuy,  et  iU  doit  tener  ceo  de  the  tenancie,  he  holdeth  ot  his  lord 
Iny quefuit mefne, donqiies il tiendra  next  paramont  to  him,  and  if  he 
an  mmne  tefiancie  immediate  de  di-  ihould  hold  this  of  him  which  was 
vers feigniors  per  divers  ferv ices,  que  mefne,  then  heCbould  hold  the  fame 
ferroit  tiitcot^venient,  et  la  ley  voifptus  tenancie  immediately  of  divers  lords 
toflfrj^er  un  ndfcluefe  que  un  incon-  by  divers  fervices,  which  ihonld  be 
vemence,  et  pur  ceo  lefeigniory  del  inconvenient,  and  the  law  will 
*    mefnaUie  eft  extin&,  foonef   fuffer  a  mifchief  tlien  a.n 

inconvenience,  siDd   therefore  tlie 
feigniorie  of  the  mefnalty  is  extinct* 

•*  Q I  /(fit  feignior  mefne  ei  tenant,  SfC,  ft  le  feignior  paramont 
purchafe  le  tenancie  en  fee,  ^c." 

t-rt    k  1       {A]  Some  havefaid,  that  in  this  cafe  it  were  reafon,   [fc]  20  E.  3. 
^   *     *-*    that  by  the  purchafe  of  the  lord  paramount  his  fcigniory   avowne,  1S6. 
fhoald  be  onely  extind,  and  that  he  fljould  become  tenant  to  the   *  ^:  ''^'  ^^' 
mefne,  and  the  mefne  to  hold  over  as  the  lord  paramount  held.  ^  yi%^  ibid.  7. 
But  that  cannot  bee ;  for  that  one  man  cannot  be  both  lord  and 
tenant,  nor  one  land  immediately  holdcn  of  divers  lords..    [/]  )f  [l\7,  kff.,%, 
the  tenant  infeofie  the  lord  paramount  and  his  wife  and  their  heires,  7  E.  3.  20. 
in -this  cafe  the  joefnalty  is  but  fufpended  j  for  if  the  wife  furvive, 
both  mefnalty  and  feiguiory  are  revived. 

It  is  laid,  that  if  there  be  lord  mefne  and  tenant,  each  of  the^ii 
by  fealty  and  fixe  pence,  the  lord  confinne  jthe  l)ate  of  the  tenant^  ^ 

to  hold  of  him  by  fealty  and  three  pence,  tl^at  the  mefnalty  is  ex- 
tin&.  (1)    [m\  And  fo  in  the  fame  cafe,  if  the  tenaat  bee  an  abbot,   M  4  B.  ^.  19* 
and  the  lord  confirme  his  eftate  to  bold  of  him  in  .fraQkalmoi^ne,  Ser  ibr  th« 
the  mefnalty  is  (2)  extinft.     [«]  So  it  is  if  the  lordl  relpafe  to  the  ch^p'r" ^€00* 
tenant  (3).    For  whether  the  lord  purchafe  the  tenancie,  or  the   firmaiion,  Sc^. 
tenant  the  feigniory,  the  oiefnalty  is  extindl.    And  albeit  the  mefne  ^538.) 
grant  the  mefnalty  for  life,  and  then  the  lord  relefife  to, the  tenant,   [n]  8  H.  6.  f4. 
both  the  reverfion  and  the  eftate  for  life  are  drowned,  [a]     So  if  (P^^-  *80.  a.) 
there  bee  lord  and  tenant,  and  the  tenant  make  a  gift  in  taile,  the   W  4&6P.&M. 
lemainder  to  the  king,  the  fa^ory  is  0Cl;iii^>  (4)  ra^  Co%«.  b  ) 

"  Queferra  inconvenient  J*    Here  it  appeareth,  that  argumentum-yi^-  Se^  tW* 
41b  tnconvenienti  is  tbrcibl^  in  .law»  (e  haih  been  faid  before,  (5)  ^^* 
and  ihaU  be  oftea  obferved  heiie^ft^n 

(i)  [Sc©  Note  250.3  (4)  [Sec  Note  262.] 

(2)  fSee  Note  2^0.]  (5)  Ante  97.  b. 

(5)  tSc«Ngtc;66i.l 
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[v]  l.*r  H.  4.  a        [p]  "  Le  le}f  Toet  plu'nt  toft  fufftr  mijckirfe  fif 
44'.  Aflf.  p.  i!7.    (6;  Lex  citius  ioUrare  vylr  privatum  dvunum,  quttm  pthlinmmdm. 
v'  *^K^r  litre  l)t  l^^o  niaximes  ol  the  common  Uw. 

^"^        *  Firri)  that  no  in.oi  can  bold  one  and  the  Lunt  hni  mrodidi 

of  tMTi)  fe vera II  lunls. 

Secondly,  that  cne  man  cannot  of  the  fame  land  be  M  Id 
and  tenant.  And  it  i^  to  be  i^ly.'ened,  thai  it  is  boldea  Kvzi* 
convenience,  tli^it  any  of  the  m  ixunes  of  iht  law  iiHiuld  be  br id, 
thoui^h  a  piivate  man  fjticr  Unle  ;  t^^^i  th^t  by  J2i'niii.u:i  ^ i 
max:me,  not  onely  a  generall  prtjudi;:e  to  oi  ^* ,  'in  tbe«i 
piibhke  incertainty  and  confuiion  to  allwit*.  .  «.  Adcq 
rule  of  Jaw  is  reguLirly  true,  m  tntrr  alias  ..  ':  *  'rn«fn* 
(7)</(6<^f,  it  fait  urn  unius  at:eri  nocerc  uoa  dttrt ;  jichm::* 
with  this  exception,  anltii'e  an  inconvenience  Ihould  !uiio*,2(i 
author  heie  tcacheth  us. 


Sedl.  232. 

AfFsS  entant  que  h  tenant  tennjl  ^^'T  »"  as  mnch  as  the  te» 

•*^'-*   del  mefttf  per  x\s,  et  it  mefnt  holds  of  the  merne  by  fiiti? 

tenufi  forfque  per  xii .  d.  ijjhit  tpte  il  lings,  and  the  mefne  boU  te^;; 

avoit  pluii  en  rrdvantaisc  per  iiii.s.  twelve  pence,  fo  as  he  hallmiKi 

que  il  paipjfl  a  fou  fvipiior,  il  avcra  in  advantage  by  fourc  flulliofs^tb 

ies  ditz  iiii.s,  come  rent  Jerk  annuel-  he  paies  to  his  lord,  he  fluil  kt 

ment  de  k J'tignior  que  purehofe  le  the  faid  foare  (hillings  «s  irt 

tcnancie.  fecke  yearely  of    the  lord  tb 

«  purchafed  Uie  teoancie. 

'*  TL  aver  a  k  i  {j.s.  omc  rent  fickvJ* 

Au'l  vft  \u-^  !!.:  11  riifireyne  foritfi); 

t!ir  f'^aliie  is  txtiiu^,  tlie  \a\\  rclervos  tht*  diftreiTe  to  liic         , 

nut ;  U^T  as  it  Lath  b^pn  faid  in  the  like  cale,  feeing  ine  fe*-^ 

exiiiior,  tho  diftreni'  by  act  in  law  may  be  preferved,  Qm^ 

"Vi  1  c',-^  ''ki  a  hi  di  i.-'t,ittf!ii^C(.iiCiJ(re  \  iJetur  et  id^ftne  quo  rtsiHi 

fr]  i.-^  IT.  4.        y.'/ 1  j'i^*  j!  {'2  .     [/]  And  therefore  if  a  man  miiketli  a  leafeK'^; 

A^fwrip  \S7,      r'..'iv!ng  i.  .ont,  a.id  Lind  liin'.fclfe  in  a  Ilatute,  and  [ibecic^ 

ViV^-'^V'*  ''^       ^'^'  ^^*^^^*  '^***'  ^'  '^  ^ ' '  *"'*^^  ^'''^  delivered  to  him,  he  Ihali  dil-T;' 
^'  ^   '  tor  \\\t  rent  '4^  Lioaulc  he  commetU  to  it  by  courfe  of  law. 

[jl^fir.  5.  9^.  M  I'lit  if  '^  >*i»t  ft'rvice  be  made  a  rent  fecke  by  tbe^| 
(Am.  ISO.  K  the  if). J,  the  pranlee  Ihall  not  diUreyne  for  it,  for  that  the  6^ 
1.')!.  b.  .10?.  b.)  r«*niiiRes>  wirii  the  fealLit-.  £/]  M  there  be  lord  niefne  andtaJ 
f  0  ^*:  •^^-  *-^-  a.ml  tl.«^  m»  fnaliic  i?  a  minnor  having  lUvers  freeholders,  sn^' 
2  ll  i  li'         ^"^^  f^rrrlL^fc  one  o!  the  tenancies,  and  there  is  a  rent  by  fuipls^ 

this  r».nt  al:.<  It  it  be  changed  into  another  nature  (ashatiis>^ 
faui/  i-  ;iarcell  of  il.c  mannor.     Rut  yet  bv  purchafe  of  part  <)«  • 
.    '  laV.d,  tile  >\hok  rent  is  extinct,  albeit  the  law  did  prcferviit. 


for,  feein;:  f,^, 


(61  \?:t  Note  26^!  alfo  11.  C©.  52.  a.     Cpo.  Jam,  ly-^ 

(7)  [See  Note  ^64.]  .  and  OldfioW's  cafe,  Noy  123. 

(3)  The  words  [the conuJce]  areas 
[  1 5  V  a-l  -the  oripinafl,  hut  are  added  hy  the  ^^ 

( J  ^  [  ve  Note  26q.]  eflcntial  to  the  fcnfe  of  the  ^gufap* 

{ij  ^4.c  iJiutnuxim  aat.  feA.  ;&  a.  $e«       (4)  [See  Note  a66.] 


'Lib.  2.  Of  Rents.  .  Sed.  233. 

Sc<a.  233. 

TTEM^  fi  home,  que  ad  rent  feck,  A  LSO,  if  a  man  wliicli  hath  4 

-^  eft  unfoitsfcifi  d'ajcun parcel de  le  "^^  rent  Tecke,  be  once  leilid  oF any 

rent,  et  apresle  tenant  nevoyt  payer  parreli  uF  tl»e  lent,  and  aflcr  the 

le  rent  aderere,  ceo  eiijhn  remedic,  II  tenant  will  tu)t  pay  tlic  rent  bcjiind, 

covient  de  alerper  luf/  on  per  autres  a  this  is  his  remedie.     Hee  ought  to 

les  terres  ou  tenements  dout  le  rent  ejt  goe  by  himlelte  or  by  olhers  to  the 

iffuant  et  la  denumder  les  arerages  del  lands  or  tenements  out  of  which  the 

reut;  et  file  tenant  denia  ceo  de  pa  t/er,  rent  is  ilFuing,  and  there  demand 

ceft  denier  eft  un  diffeifin  de  le  rent,  the  arrerages  of  the  rent ;  and  if  the 

Amy,  fi  le  tenant  ne  foit  adonques  tenant  denie  to  pay  it,  this  deniall 

prijtapayer,  ceo  eft  un  denier,  qne  eft  is  a  difltilin  of  the  rent.  Alfo,  if  the 

un  dij)eifm  de  rent,  (5)     Auxi/y  fi  le  tenant  be  not  then  readie  10  pay  it, 

tefiant,  ne  nul  auter  home,  Joit  de-  this  is  a  denial,  which  is  a  difleifm 

murrant  fur  les  tenses  on  les  tenements  of  the  rent.    Aifo,  if  the  tenant,  nor 

.    pur  payer  le  rent  quaunt  il  demaund  any  other  man,  be  remaining  upon 

/es  arrerages,  ceo  eft  un  denier  en  ley^  the  lands  or  tenements  to  pay  the 

etundil)eifiHenfait,et  de  tiels  dtj^  rent  when  he  demaiideth  the  ar- 

feifiyis  il  poit  aver  affife  de  novel  dif-  rearages,  this  is  a  deniall  in  law,  and 

feilin  envers  le  tenant,  et  recoiera  le  a  dilFeifin  in  deed,  and  of  fnch  dif- 

feifin  del  rent,  0t  fes  arrerages  et  fes  feifins  he   may  have   an  aflife  of 

dammages  et  les  coftages  dej'on  breve  novel  dilJeifin    agaicft  the  tenant, 

el  de  Jon  p/ee,  6)C.     Et  fi  apres  tiel  and  fhail  recover  the  feifin  of  the. 

recovery  [et  execution  ewe']  (1)  t  '<-'  rent,  and  his  arrerages  and  his  dam*                  V 

rent  joyt  auter  foils  a  luy  denie,  mages,  and  the  colts  of  liis  writ  and 

donque  il  avera  un  redifjeifin,  et  re*  of  his  plea,  &c.    And  if  efter  fuch 

coverafes  double  damages,  Ssx.  recovery  and  execution  had,  the 
rent  be  againe  denied  unto  him,  lAien  he  Ihall  have  a  rediflTeiiin,  and 
fhall  recover  his  double  dammages,  &,v 

"0/?/6'ZiV,'*  or  fciforty  is  common  afvvel  to  the  Fnglifli,  as  tQ  (Ant.  $9.  •.) 

the  French,  and  lignilics  in  the  common  law  polkliiOn,  whereof 
Jcijina  SL  Latin  word  is  made,  snidftijire  a*verbe.  ,     .  * 

^^  Uafi'un  parcel,"     [u"]  A  feifin  of  parcel  is  ar  fafficient  feifin  Jpyj^.S/'** 
in  law,  to  have  an  affife  of  the  whole  rent.'  q^^  q^^  5o7,) 

Concerning  the  generall  learning  of  feilins,  you  may  reade  lib,  4.  /^  q^  go  \ 
Biiirs  cafe,  foLB.  lib.  5.  fol.  98.  lib,  6,  JoL  57.  lib.  7.  fol.  i{.  29.  y  jq  £  j 
lib.  9.  foL  33.  and  many  authorities  of  law  there  cited,  but  fufficieni  coram  legckott. 
is  faid  here  to  explaine  Littleton,  in  Tiieikur. 

"  A  les  terrcjs,  SfcJ*     \v]  For  a  demand  of  the  tenant  ont  of  [w]  49  F..  ;j. 
the  land  is  not  fufficient :  but  if  there  be  a  houfe  and  land  a  dewiand  ^•*- ^-  ^^  ^'-  *•  *• 
on   the  land  is  fufiicient;  but  for  a  condition  broken,  it  ought  to  Fi.  Com.  71, 
be  at  the  houfe  (fi),  as  hath  beene  faid  before  (7). 

« 

**  /Ircrc,"    This  word  arere  is  to  bee  obfervcd,  for  it  is  not  ne- 
r<ir^    b  1    ^^^^y>  ^^^^^  ^^  grantee  of  the  rent  ihould  demand  it  at 

(5)  The  words  df  rent  not  in  L. and  M.    ^   (i)  t  The  words  b^tweep  brackets  not 
nor^Roh.  jn  L.  and  M.  Roh.  nor  P. 


(6) 
-»     (7) 


6)  Ace.  F.  N.  B.  179.  A, 
Ace.  poft.  201.  b. 


Ff  $ 
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(Aot.  14 &.  n.)     (he  veiy  time  when  it  becommeth  doe,  hut  at  any  time  after  iti 

fufi.cient.  For  chi:9  is  oot  like  a  demaod  of  a  rent  upoo  a  comlmn 
[>]  99.  .^ff.  61.  be- dule  that  is  penall  and  overthnrweth  the  whole  ilate  ;  aotf  f^ 
i^  ^.6.  11.  therefore  the  tioie  of  demand  maft  be  ceriaine,  to  the  end  thr  Mi 

L^v  lie  EjiiriM     ^lonee,  or  feoffee  may  be  there  to  pay  the  rent  (a).     Bui  a  ^etasd 

of  a  rent  fecke  or  rent  chajv'e  is  but  onelv  a  forDicJ  meane  to  reioia 
that  which  is  due ;  [jf]  and  therefore  in  that  cafe   it  may  be  ik 


79    r 


1.  '        3.y.       nianded  after  it  is  behinde  at  any  time,  whether  the  tenant  be 
<  r    j    i  *J,  ic.   u^iii  or  no,  for  lemedies  lor  rights  are  ever  favoorably  e&tended. 

[".V  "  Ceo  ffi  UK  denier  en  ley,"    For  wherefoevef  there  is  a  iawl| 

ic  e  i  i,  *^./e™    demand  of  a  rent,  and  the  fame  is  not  paid«  whether  the  tesaiitll 
acrt)ta)i)^i;\        prefent  or  abfent,  yet  this  is  a  deniall  in  law,  (3)  albeit  there  be  ■ 

words  of  denyall.     It  appeareth  here,  that  the  demand  maft  k 
made  upon  the  land,  and  albeit  the  tenant  nor  anf  for  him  be  the% 
yet  muA  the  grantee  demand  it,  becauie  withoal  a  fienMinri  thai 
(Pud.  srai.  b.)    can  be  no  demer  in  deed,  or  in  law. 

[:]  y\d.  Braa  «  Diffci/tnr    (4)  [z]  Di/feiUna  is  a  putting  out  of  a  niaaoitif 

iri%ni4*  ^^^'  fi^ifin»  and  ever  implyeth  a  wrong.    (5)  But  dlfpofieiiing  or  ged- 

B.tt.  c«.  4^  43  ^^"^  ^^  ^  putiiag  out  of  poffeflion,  and  may  bee  by  right  or  bf 

Ac.  f  8S.  106.'  wrong.     •  Omnis  difei/ina  eft  iran/grejlh^/ed  nan  omnis  irmmfgrff^ 

•  114,115  118.  eft  dyfnfina.     Si  eo  animo  Jort^  ingrtdialvr  juadttm  aliemmm,im 

^lir.rii.f.  fett  1.  ^uodjibi  vfurpet  iencmcHtum  veljurUf  non Jetcit  dy/tifimamjed  tisff 

en  V  Bn  tV  f  (/'''"*'"♦  4^^'  Q^f^^ndmn  fft  d  judict-  quo  animo  hoc  JccentybL 

fupra.    '*  "  *  W  ^^^  ^^  ancient  time  a  difiieiiio  was  defined  thus :  Dt^eifi*  tji  n 

(4.  Icon.  48.  a.  prr/onet  irejpq//e  de  tortious  ottfter  deljtifin  (7.) 
Cro.  CU.  303.) 

flirr.  ca. «.  (tct  **  Affife  de  novel  diffeiftn^"  Affifa  novce  difiti/het,  AJSJa  proftAf 
f .i.  Bractva  commeth  of  the  Lutm  word  t^dto^  which  is  to  aflbciate  or  let  l» 
hb.  4.  ca.  4.  gether  ;  fo  as  propei  ly  afTife  is  an  afibciation  or  fitting  topslbcr. 
#.%  &c.  ^Fieu  ^"*^  ^*  ^'^^^»  whereby  certain  pet  ions  are  authorifed  and  caiUdt^ 
lib.  4.  ca.  5,  U  gather,  is  culled  qfiija  novtt  dyfeifina;  fo  as  afti/a  is  but  ccj^  (f> 
fl.  &t3.  But  becaufe  efffio  is  but  a  gcnerall  word,  therefore  in  this  feniec^ 

ft/a  is  nfeci  in  law  for  a  particular  ceffion  by  force  of  the  wnt  St 
Mirror  ca.  %.  ajijd  tutrte  diffei/ium ;  and  accordingly  it  was  anciently  £ud|,  e£^ 
ita,.  £5.  jn  1^,1  ^„y^  ^»^ji  Qfff^x  choft  qfte  cefthH  desjuftices.    And  it  is  dii 

aftifa  nox(t  difteijintF^  for  that  the  juftices  of  eire,  before  wbea 
thefe  afiifes  were  taken  in  their  proper  counties,  did  ride  thw  ax- 
cuits  iiom  7  years  to  7  years,  and  no  dideifin  before  theeire  if  ii 
were  not  complained  of  in  the  etre  could  be  queftioned  after  tk 
eire;.  and  therefore  a  diileifm  committed  before  tlie  laft  eire  «a 
called  an  ancient  difleifin,  and  a  diireifin  after  thelail  eire  «« 
called  a  new  dtOeifm,  or  aottf  dijliffina.  AJI\fa  alio  lignifieth  a jur^ 
of  their  fitting  together,  and  alfo  a  feflion  of  parliameoty  as  iM> 
ton  hereafter  in  this  Chapter  Hieweth, 

(r.  Co.  5.  b.)  "  Bt  recovera  k  feifiu  del  rent!*    Here,  and  by  the  (4«^  in  (k 

end  of  this  Section  is  implyed,  that  our  iuithor  intcndeth  his  cdi 

when 

is)  [Set  Note  267.]  (6)  The  prccedinj  paflages  in  latiosre 

(3;  For  diffcifin  ofvrent  by  denwl,  fee   notfromBraaohorFletaiafhepbicd^dted 

^^^}'!^^-  ^>'^'.  by  lord  Coke,  but  from  Brad.  aid.  b. 

(4)  Ste  Ljitfeton's  dcfcription  of  dif.        (7)  [Sec  Note  268.I 

fl  r  ,  ^*'-*^-  ^79-  (8)  It  (hould  be /<^,  the  woid  as  Coke 

(5)  it  alio  implicth  force.  Poll,  357.  b.    fpdU  it  tending  to  a  wrong  derivation. 


lib.  2.  Of  Rents.  S«a,  233. 

Tthere  the  reDt  iiRietli  out  of  kinds  in  one  county.  For  if  a  man  be 
kiM  of  two  acres  of  land  in  two  feverall  counties,  and  n(iakelh  a 
leafe  of  both  of  them  Kferving  two  (luUings  rent;  in  tbis  caie, 
albeit  feverall  liveries  (9)  be  niade  at  ieveraU  tiroes,  yet  is  it  but 
one  entire  rent  in  refped  of  the  nielli  tie  of  the  cafe,  and  he  fliall 
didreyne  in  one  county  for  the  whole,  and  make  one  avowrie  for  the. 
whole.     But  he  ihall  have  feverall  aiTifes  in  coftfinio  comitatujiy  and 

C*cfA  a  1  ^"  cither  countie  fliall  make  his  plaint  of  the  whole  rent; 
^        *-*  bat  there  0»ll  be  but  one  patent  to  the  jufiices.   [a]  And  [0)10.  AC  pJ. 
this  affife  in  cotifinio  eomMus  is  given  by  the  itatute  of  7  R.  2.  ^'  ^^-  ^^  P*  ^* 
cap.  10.  for  no  alfife  lay  in  that  cafe  at  the  conimon  law,  but  the  ^^^h  fi  9  fo 
port^  might  diftreiae.   [*]  But  for  a  common  of  paClure,  of  turbary,  [ii,]  f.  jJ."  b. 
«f  pifehary,  of  eftovers,  and  the  like,  in  one  county,  appendant  or  130.  a. 
a|>purtenaat  toland  in  another xroMnty,  an  aifife  iVi  amjinio  camitaiis  (J-  ^-  ^-  ^»  ^) 
<hd  lye  al  the  common  law ;  [c]  and  fo  it  is  of  a  nufans  done  in  |g|  ^  ^''  ^* 
ttne  county  to  lands,  lying  in  another  county,  the  like  affife  did  Ije 
at  the  common  law. 

•  W  ^^^  albeit  the  pounties  doe  not  adjoyne,  but  there  be  20  [(Q  5  S.  4.  %, 
counties  meane  hetweene  them,  yet  the  allife  tn  coiifonio  comifatu* 
<ioth  lye  (1),  and  the  julHces  fhall  fit  hetweene  the  faid  counties. 
{e]  .And  where  it  is  faid  befole  of  two  counties,  the  like  law  it  is  [e]  F.  K.  B. 
'    lif  the  fame  extend  into  more  counties  (3).  i^-  *• 

[/]  If  a  man  hold  divers  mahnors  or  lands  in  dKers  feverall  [/]  50  E.  1. 
counites  by  one  tenurer  and  the  lord  is  deforced  of  his  fervices,  ^>t-  lyroiu 
he  ftiall  have  feverall  writs  of  cuftom^s  and  fervices;  for  every  ^'•N.B. iSl.m. 
county  one  writ  returnable  at  one  day  in  the  court,  of  common 
pleas,  and  thereupon  count  according  to  his  cafe  by  the  common 
law. 

[g]  But  if  the  tenant  in  that  cafe  doe  ceafe,  the  lord  fliall  not  U]i8.Ai£p].i. 
have  feversdl  writs  of  cefftrcit  ut  fuprai  for  the  writ  ofg^avit  [$ 
given  by  ftatute*,  and  the  forme  and  manner  of  the  writ  therein  *W.  2.  cap.  21* 
prrefcribed;  and  thereupon  it  is  holden  in  oar  bookes  that  in  thai     >  - 
cafe  a  ctJfavU  doth  not  lye.  (3) 

[//]  "  11  avera  vn  rediffrijm  Sj-  r€COvera  fis  double  damages^  ^c*'  [ft]BraaaDfo]. 
Here  by  this  C^c.J  is  alfo  to  be  underftood,  that  a  writ^  of  redif-  236.  Brin«u, 
feifm  is  given  by  the  ftatute  of  Mertan  ♦  (fo  failed  becaufe  the  par-  l?*'  J.'*^ 
iiament  was  holden  at  Mrrton  in  Anno  ao  //.  3  )  the  letter  whereof  ^iTcrion  cajTl.* 
is,  Jtem^  quisfuerit  dljftifitiu  dt  libera  tentmmto^  Sf  coram  jnftici"  Regift.  «06,ii07. 
4iriis  iimerautiktts  ftijtnam  fuam  recuperaverit  ptr  ajlfam  nota  dif- 
fiifina,  vet  per  recognitionan  eorum  qui  fccermt  dijfcijinam^  Sf  ip/e  •Mbrorca.  3. 
Hij/ei^tus  per  vicecomittmfeifinamfuam  babuerit^  fi  iidem  dij^orefy  \\^^!fi3^ 
pqfiea  poft  iitr  juJUdariorumj  vd  infroj  de  eodem  tenements  iict^m 
twidem  conquerenteni  diffeifiveriat,  ^  inde  convi^i  furrint^  jtatim  vide  Rigift 
capiantur^  ifC,     (4)  But   the  double   damages  are*  given  by  the  205.  b. 
Aatate  of  W.  a.  cap.  a6.  (5)  (i-  Ro.  Abr. 

And  ^^1) 

(^.  As  to  Hvery  of  lands  fitnate  in  citea. 

.feveml  countieai  fee  ant. Seft.  61,62..  (a)  [SeeiNote  adp.]    . 

>      ;  (3)  Ace.  F.  N.  B.  209.  K. 

[154.  a*]  (4)  Ace.  a.  Inft.  81.  115, 

(j)  AecFinc.  Dercript.delCon9.L.59.a.  (5)  See  a.  Jni^  416^ 
649.  Aft.  pi.  t.  Uz\  Hen.  6.  }•  lim 
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Lib.  St.  Cap.  12.     ^       Of  Rents.  Se<5t  2Ss: 

ADd  Littleton  in  few  vords  hath  made  a  good  expolkion  of  Unt 

ftatute ;  for  ^ihere  the  Hatute  faith,  dijfeifitys  de  kbero  tenementc^ 

[t]40.Air.f 3.  ac.  JJttlftott  expounds  it  [i]  to  extend  tp  a  reiitfecke  or  rent  chargec 

(6)  Albeit,  liii  hath  beene  fuid,^  they  be  againft  common  right,  yet 
^^\i^  ^-  *•  *-     a  man  bath  a  freehold  in  them,  [k]  and  he  that  granteth  mtmia^teM* 
?Ani  6^        mvntafua^  a  rmt  charge  or  a  rent  fecke  doth  pafle.  (7) 
\^^  ^\'  Coram  jvHidariu  itwerantibut^  Ike,  faith  the  itaui'e.     But  JJttk* 

ton  Ipeciketh  generally,  and  fo  is  the  ftatute  to  be  intended  before 
any  other  jiuuces  that  have  authority  to  take  aififes,  and  juiMces 
itinerant  are  fct  downe  but  for  an  example,  vrbich  is  worthy  of  tha 
iSi^k**  ^*  ^      obfervduon,  [/]  being  a  penall  law. 

lUcuperaxerit  per  qOffaniy  SfC,  faith  the  ftato.te.  Here  tf/^  is 
taken  for  the  verdict  of  the  aflife,  as  Litthton  hereafter  in  this 
Chapter  expoundeth  the  fame.  Vel  per  rtcognitiomem^  SfC.  or  by 
Cf^nlf^lfion.  Then  the  queftion  is,  what  if  the  recovery  were  upon 
a  demurrer,  or  by  pleading  of  a  record  and  failer  of  it,  or  by  any 
other  maiHier.  And  feeing  UttUton  fpeaketh  generally,  it  mufi  to 
underwood  of  all  manner  of  lecoveries  in  an  ai&fe  of  rrqxv/  dijfeijai ; 
and  fo  it  is  confirmed  by  the  flatute  of  W.  3.  cap.  a6.  (8) 

*'  Rtcofcerie,"  Reeuperatio  commeth  of  the  vcrbe  reeuperare,  t.  e, 
ad  rem  per  injuriam  extortam  Jive  dententam  per  Jhttentiam  judku 
rej/tui.  And  recvperdtio  in  the  common  law  ig  all  one  with 
exicfw  in  the  civill  law,  which  is  alicujus  ret  in  cai^am  aUerhu  «&- 
dudtce  per  judiccm  acquijitiif, 

"  Et  execution  eiw."  Ptr  ucecomitem  feijham  kabuerit^  faith 
the  flatute ;  but  Liltkton  fpeaketh  generally,  (et  extcvtion  eve  J  and 
execution  had  ;  fo  as  whether  it  bee  by  the  (herife  or  by  the  partj, 
fo  as  execution  or  pofl'etLon  be  had,  it  fu6ficetb.  (9) 

Vide  Seft.  ik)4         *^  Execution"  Exeaitio^  and  fignifietb  in  law  the  obtaining  of 

agnail  porteflion  of  any  thiug  acquired  by  judgement  of  law  or  by 

a  fine  executory  levied,  whether  it  be  by  the  flierife  or  by  the  entiy 

of  the  party,- whereof  you  fhall  reddc  more  hereafter.  (10) 

fm]  14  E.  2.  Note,  it  api'f-areth  here  by  Litiieton,  that  [m]  the  recovery  in* 

tit.  IU'4iijr  9.       former  wni  mull  be  ii)  uflTife  of  fiord  dijrifin^  wherein  thefe  wordi 

F.N.B.  189.  g.     f^;,f  rtcociriej  are  to  be  obferved.     And  therefore  in  a  writ  of 

r^gbt  dole  in  ancient  demefne,  the  demandant  makethlii?  proteiiar 
tion  to  fue  in  tiie  nature  of  affife  of  novel  difllifin^  and  after  is  re* 
ditfeifed,  lice  fhull  not  have  a  \v  rit  of  redifieifm,  (jecaafe  the  firft 
'Jt  alJilif  8  recovery  was  not  by  a  writ  of  alVife  of  norel  diffiym.  [n]  And  fo  it 
\h\i  the  €.  part  ^^»  *^  ^^  recovtTy  were  in  affile  of  frefli  force  by  \)Ul  according 
ofilielnftituica.  to  the  cuftonie  of  fome  city  or  borrough.  Alfo  in  ancient  demetac 
Stat.de  McriuB,   there  be  no  coroners.  (11) 

rvlf  /h  4  5  ^^  ^^^^^"  dij/iifU(/rfs,  faith  the  ftatute.  [q]  So  as  it  muft  be  the  fame 

F.  N  B.  189.  c    *^^^<^i^<5'*8  •  but  jicre  iidcm  is  taken  for  ?70«  alii.  And  therefore  fi  -4. 5.] 
^k  Aff,  pi.  7.    '   i^  tlic  recovery  in  the  atFilc  were  agaiufi  two  diliieifors,  and  '■   ^ 
(CTu.Jam.354.)    one  of  them  redilfeife  him  iv^ainc,  he  fliall  have  a  rediifeifm  againft 
(F.N.B.  I8a.c.)  him,  Ihr  he  is  not  ^lius,     Buv  if  the  recovery  had  been  againft 

one, 

(6)  Ace.  F.  N  B.  178.  D.  (9)  Ace.  ant.  34.  b.  Sec  alfo  Dy.  278.  k 

(7^  [Sec  Note  270.]  March.  95.         ^^           *         .  ^    ./     «^ 

(«)  See  further  as  to  rtdiffeifin  Fitzher-  (10)  Poft  289.  a. 

Chert's  comment  on  the  writ  of  that  name,  ( 1 1 )  [Sec  Note  271 .] 
F.  N.  B.  1 88*  B. 
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Lib.  2.  #  Of  Rents*  \         St6i.  S33. 

•ne»  and  hft  aodaimtber  mtilTeife  th«  plaintife,  he  Xhzll  not  have 

a  Tcdiffcifin ;  for  here  is  a/itt^ ;  and  he  canno'  hctve  a  redlfleifin 

ag^iinil  the  former  diffeiffor  alone,*  hccaufe  he  is  join  tenant  with 

another;  ,[p}  tor  jo^Titenancy  in  a  vrrit  of  rediffeifm  is  a  good  plea,  [p]  5SE. & 

ami  a  llranger  (T^  ill  not  be  fubjeA  to  double  imprifonment  and  Itediflcifin  ^» 

double  dammages.  \  -     ^^aft^"i9lf"«^ 

\q]U  a  recovery  be  had  againft  a  woman  in  an  aflifc  of  novel  dif-  ^  ,     „ 
feifai^  and  theplaintiferecovereth  and  hath  execution,  thp  woman  j?|/.b  i^  ^ 

taketh  haiband,  and  both  of  ihem  redil^^ife  the  plaintife,  he  (liall , 

not  have  a  rediileifm,  becaufe  the  huiband  is  alivs.     [r]  Anil  yet  ^ot^p^n^'ii, 

if  a  feme  recover  iu  an  aflTife,  and  after  take  baron,  and  they  iire  ^  „'  ^  J^cp"** 

rediii'^ifed,  the   hufband  and'  wife  fhall  have  a  redifieifin ;  becaufe 

&e  bttibacd  joyneth  tor  conformity,  and  It  is  in  the  right  of  his  ^ife 

^ho  was  diifeiled  before,  fo  in  ctfedt  it  is  idem  dij/'ei/itus  4*  idem  (Hok  96.) 

^jif/vcrens,  (1) 

If  two  coparcener*  be  dilTeifed  and  recover  in  an  aftife,  if  after 
Aey  make  partition,  and  after  they  be  fevenilly  diflcifed,  they  .Ihall 
Jiaveieverail  redilTeifins*;  and  fo  it  is  of  joyntenants ;  for  they  be 
tidem  conqucrentes,  Sf-  no  ft  alii.  Alfo  a  redilleifin  doth  lye  egainft 
the  difleifor  which  doth  redifl'eife,  and  againd  another  to  whom  he 
made  •  feoifment  after  the  lecond  diifeifm ;  forotherwife  the  re4if- 
feifor  might  prevent  the  plaintife  of  hid  redifieiftn.  But  in  an  affife 
againft  A.  and  B,  A.  \&  found  diffeifor,  &nd  B.  tenant,  and  the 
plaintife  doth  recover ;  and  after  he  which  was  found  tenant  dif- 
If  ifes  the  plaintife,  he  (liaU  not  have  a  rediireifm^  becaufe  he  did 
dilfeife  him  but  once.  (2) 

De  eodem  tenetnento^  faith  the  (latute.     If  the  plaintife  be  redif-  F.N.B.  189- G^ 
feifed  of  parcell  of  the  tenement  formerly  recovered,  he  Ihall  have 
a  rediHeilin. 

If  the  mefne  recovereth  (3)  a  rent  wbeA  it  is  a  rent  fervice,  and  (Aat.  151  «.> 
after  the  rent  becomraeth  a  rent  feck  by  furplufage,  and  doth  redif- 
feife  him  of  the  rent,  he  (liall  have  a  rediflTeifm ;  for  the  fubftance  of 
the  rent  remaiues,  though  the  quality  be  altered.  (4) 

[s]  If  tenant  in  fpeciall  taile  recovereth  in  aflife,  and  after  be-  f«]  S6  H.  €. 
commeth  tenant  in  taile  after  pofltbility  of  iAue  extind,  and  then  is  ^^  Aid  77. 
i:6difrei(ed,  he  fliall  have  a  redifleifin ;  for  albeit  the  ftate  of  inherit- 
ance  be  altered,  yet  the  fame  freehold  remaineth.  (5) 

|f  a  man  recover  land  in  an  aflife  of  nov^l dijfeifin  whereunto  8£.  5.  tft. 
there  is  a  common  appendant  or  appurtenant,  and  after  is  rediHeifed  HediflVifin  6. 
of  the  common,  he  (hall  have  a  redifieifin  of  the  common^  for  it  ^'  ^'  ^  ^^^'  ^' 
Tras  tacitely  recovered  in  the  ailife.  (6) 
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i)  [See  Note  272.]  (5)  Ace.  1 1. Co. 81.  a. in  Lewii  Bowles*! 

2)  See  pofl.  Sea.  278.  cafe. 

(3)  Recovery  in  nfifi  miift  be  under-        (6)  Other  xnfhinces  of  t;icit  recovery  art 
ftood.  me^tiQntdant.fbl.  i5i.si, 

(4)  [Sec  Note  27J.J       , 


•iib.  2.  Cap.lt.         Of  Rents.  Sid.  234. 

* 

Sed.  234. 

. .  Jp  T  nUMoranium,  que  ctfi  ncfme  AND    memorandum,    that    this 

«/j5^eft  OQCDen  nequivocum ;  car  "^  name  aflife  is  nomeu  equivocum ; 

mfcunfoits  ejl  prifeyur  unjurie ;  car  for  fome times  it  is  taken  for  a  jurie ; 

ft  commencement  de  k  record de  qffi ft  for  the  begiiiuiae  of  the  record  of 

de  novel  difjeiftn  iffimi  commeneera :  an  aflife  o£  novel  difieijin  hegikinetil 

aflifa  venit  recogriitura»  8cc.  qu6d  thus:   affijii  venit  rtcogttUur^y  4pr. 

idem  eft  quod  jtirata  venit  recogni-  which   is  the  fame  as*  jiir<7#ii  venit 

iura^  &c.    Et  la  canfe  e/l,  pur  ceo  recognitwra.    And  the  reafon  is,  for 

qiit  per  If.  briefe  de  ajfije  il  ejl  com-  that  by  the  writ  of  aflife  it  is  com- 

mand  a  la  vicont,  quoci  faceret  dao-  raanded  to  the  iherife,  qudd  facerit 

decifli  liberos  et  leg^ilea  homines  de  duodecim  liberos  ^  legates  hominet 

^icineto^  &c.  videre   tenemeatum  de  vicineto,  S^c^  videre  tenementum 

iilud,  &  nomina  illorum  imbreviare>  Ulud^  et  nomina  illorum  imbreviare, 

et  qu6d  fummoneat  eos  per  bonos  et  qmdfummonecU  eos  per  bono^Jum^ 

fummonitorea^  qu5d  fint  coram  juU  monitores^quodfint  coram jufiiciarUsf, 

ticiariis^  &c.  parati  inde  facere  re^  4rc.  paraii  Mndefacere  recOgnUionem, 

cognitionem,  flee.    J5/  pur  ceo  que,  Sfc.   And  becaufe  tbat»  by  fiich  an 

per  tiel  original ^  un  panel  per  joree  originally  a  pannell  by  force  of  the 

demefme  le  briefe  devoit  ejlre  retttrne,  fame  writ  oueht  to  be  retamed,  de. 

lie.  it  eft  dit  en  le  commencement  del  it  is  faid  in  the  beginning  of  tbe  re- 

record  en  le  aJSje,  affifa  venit  recog-  cord  in  the  affize^  ^Jfif^  venit  recog- 

oltur'a,  8cc.   Auxy,  en  briefe  de  droit  mtura,  isc    Alfo^  in  a  writ  of  rigfat 

ii  efi  eommunement  dit,<que  le  tenant  it  is  commonly  faid  that  the  tenant 

hw  poit  mitter  en  Dieu  et  ^rand  may  pat  himfelfe  on  God  and  the 

^2^,  i^c.  Auxjf,  ilif  ad  un  brtefe  en  great  affife.    Alfo  there  is  a  writ  in 

h  regifter,  que  eft  u^tel  briefe  de  the  regiller,  which  is  called  a  writ  de 

magn^  affila   eligenda.     Ijjint  iA  magna  affifa  e/igendcL    So  as  Uiis  i« 

eeo.bien  prove^  que  aft  no/me  ajme  well  proved,  that  this  pame  aJTife 

aliqnando  ponitur  pro  jiirat'.    Et  fometimes  is  taken  for  a  jury.   And 

^iun  foits  il  eft  pfife  pur  tout  le  fometimes'  it  is  taken  for  ttie  whole 

brief e  da  fife ;  et  Jolonjue  eel  entent  writ  of  aflife ;  and  acoording  to  this 

y    il  efl  pluu  propennent  tt  plnis  com^  purpofe  it  is  moft  properly  &  moft 

ftmnej^nt  prife,  ficome   afiife    de  commonly  taken,  as  an  aflife  of  noiv/ 

novel  diifeiiin  eft  prife  pur  tout  le  dijfeifin  is  taken  for  the  whole  writ 

hrece  de  aifife  de  novel  difleifin.  Et  ofaffife  ^t  novel  diffeifin.  And  in  the 

enmejme  le  maner  affife  de  common  fame  manner  an  allife  of  common  of 

depa/iure  ejl  prife  pur  tout  le  briefe  pafture  is  taken  for  the  whole  writ 

i affife  de  common  de  pafture,  et  ajjife  of  affife  of  common  of  paflare,  and 

de  mortdancelier  efl  prife  pur  tout  aflife  of  mortdaunceiier  is  taken  for 

ie  briefe  (Vajfife  de  mortdancefter,  et  the  whole  writof  ailile  of  mortdaun^ 

affife  ae  darrame  prefentment  eft  prife  cefter^  and  allife  of  da  rreine  prefect-' 

pur  tout  le  breve  d*aj/ife  de  darraine  ment  is  taken  for  the  whole  writ  of 

p  f  ntment,     Mesil  femble,  que  le  darreine prefentment.  But  it  feemes^ 

caufe  pur  que  tick  oriefes  al  com-  that  the  reafon  why  fuch  writs  at 

Kiencnnentfueront  appets  affifes  fuit,  the  beginning  were  called  afllifes  was, 

pur  ceo  que  per  che/riin  tiel  briefe  U  for  that  by  every  fuch  writ  it  is 

fft  commnndealvif count,  C3({xi>A\mn''  commanded   to   the    ilierife,  quod 

moueat  xii,  le  quel  eft"  a  tant  a  dire,  fummoneat  12^  which  is  as  mucn  to 

que  doit fuinmoner  unjurie,  Etafcun  fay,  that  hee  ought  to  fnmiDon  a 

4                                    foits  ]^^y* 


Lib.  i.  or  Rented  Sea.  au. 

,  foits  affife  e/l  prife  pur  un  ordinance,  juiy.  An^I  fometlme  nflife  is  tajcea 
Jcii.  pur  mitter  certaine  chojis  en  ibr  an  ordlnanceyto  wit^  to  pqtcer* 
certaine  rule  et  difpofitionf  ficome  or^  taine  things  iuto  a  certaine  rule  aad 
dinance, queejiappei^i )f  affiia panis  difpofilion,  ^g  an  ordinance^  wiudl 
et  cervifiae.  .        is  called  ajfijafom  $t  cfri^^ 


^J^QUIVOCUM."  {j)    For  the  better underftanding  heiwt 
of  thefe  there   bee  two  kindf,  vi^,  aquivocum  cfqidvocans^ 
Mtidtttfuivocur:  cequivocatum. 

J^uioocum  tequivoca/is  ejl  plurivocum,  pohjfemut^  a  word  of  divers 
feverail  (ignificatioDS. 

jEquhucum  (Bquivocatufn  eji  vnivocumy  that  is  to  fay,  reduced  to  a 
certaine  figoification.  As  herei  in  Littleton's  example,  t^a  ^ 
tU>meH  ctqmtocum  cpquivocans ;  for  fometime  it  fignitieth  a  jury, 
ibmetime  the  writ  of  allife,  and  foirvetime  an  ordinance  or  ftatute. 
Now  aflife, jftf ?*<7<(i,  (8)  is  aquivocumtvquivocatum  ;  andiiis  b/tte  de  "^ 
^ifd  nova  dyfeifiTUBy  and  q:/^{/a  panisy  SfC^     £vea  as  cams  ^  nmnm  ^  ' 

XlKK   a.1  <'^^^^''''*>  ^^^^'  latrabiliSf  cams  marimUf  ^anU  cml^^, 

"  Affife  de  navel  difei/m."    Note  [a],  there  be  foui«  alSfes,  vii.  («•  Co*  W.^ 

this  writ,  an  aifife  of  tMortdttneeJtri  of  darreine  prdhUmcnt^  and  af  l^^^'^f^^ 
«4#««.M.  r^\  *•  to.  leaBii^, 

1ttrmn.{i}  toncm.4«.|b. 

105.434    F.N«B.    FleU Ub. 4^  ciu  jk  Ac    Wtr, e^  ft. (oA  A 

^Vkount."   Vide  fea.  248.  verbo  r5/<ir<r<-J 

rABf.109.6. 

^' Qttod  fdciat  1*1  Uheros  et  legates  hwmnts  de  vkinefo,  Sfcr  *^*-*69.a.J» 
[hi  Albeit  the  words  of  the  writ  be  duodecimo  yet  by  ancient  eeorfe  [h\  1 H.  7,s.' 
the  fherif^i  muft  return  (a)  ^4 :  and  this  is  for  expedition  of  judiee : 
for  if  la  (hoold  onely  be  returned,  no  man  (houid  have  a  full  juir 
appear,  or  be  fwom  in  refped  of  challenges,  without  a/o/ef,  which 
fhould  jbtt  a  great  delay  of  tryals.   So  as  in  Uiis  cafe  ufage,  &  ancient 
eouri^  malieth  law.    And  it  feemetfa  to  me,  that  the  law  in  this 
eafe  deligbtetli  herielfe  in  the  number  of  13;  for  there  mud  not 
onely  be  la  jurors  (3)  for  the  tryall  of  matters  of  fedl,  [c]  b^t  rH««^|M|v» 
1)  judges  of  ancient  time  for  tryall  of  matters  of  law  in  the  Rx"  Fl-ZjZfw^^" 
thequer  Chamber^    Alfo  for  matters  of  ftate  there  were  in  ancient      F™**"*» 
•tkns  twelve  Camftlhrs  of  State,     H^  that  wagcth  his  law  rauil 
have  elex^en  others  with  nimy  which  thinke  bee  fayes  true.     And 
that  number  of  twelve  is  niuch  refpeded  in  holy  wit,  as  la  apqflleSj  JToOiua  4. 
l^jlonesy  12  tribes,  SfC,  G«iief.40. 

[d]  Hd  that  is  of  a  jury,  mufl  be  liber  homoy  that  is,  not  only  a  [d]  i^  £.  4. 14 
freeman  and  not  bond,  but  alfo  one  that  hath  fuch  freedome  iff 
mind  as  he  ftands  indifferent  as  hee  flands  unfwome.    Secondly,  he 
muft  bee  legatis.    And  by  the  law  every  juror,  that  is  returned  Unr 
tilt  tryall  of  any  iifue  or  caufe^  ought  to  have  three  properties. 

FirO, 


{ 


7)  See  Hob.  103.  (2)  See  3  O.  2.  c.  25.  f.  8. 
-fa                


[9)  Lord  Coke  means  «  taken  for 
juratar  (3)  Sec  Note  274.] 

(j)f  Thewords  i9tre Usatmdini ^oHUH 
(1S5.  a.  J  are  here  added  iu  L.Jlc  M.  Roh*  and  P« 

(0  Tarxf  a^Ar« 


r 


Lib..  2.    Cap.  12.  Of  Rents. 

Cfc-*.  -^  9.  plftre  wb'r^  the  qneli.ca  is  r.,3Ti*rL  '  ?' 

J^  "^^  ^^  Ser '■!.<:*;-.  h^  o^i^ht  to  l«  mott 

Ttirdiy,  b*  n':;:bt  to  l-wf  lf«ft  filpfticvs  tbal 
ITkj  Se^ltff.     rent  a«'br  ft3C«i>  u-if«><-<ii«' :  ziA  dxn  Lr  is  acccc 
^'*-  '    rf  Uz^l'i  hjfsio  ;  othcTBile  be  mav  be  ci 

TH'?  n.nv  ul'-al  triaH  rf  niatters  of  £id  is  b^r  !♦     f^-ts 
md  quTftonrm  jadi  mim  n*r"!''lr»t  Jm^Hrrt :  and  rs 
jt:*C:^3  o'v'f.t  In  oroide  iiiul  diccdc  ;  for 

(r7Vi4-  Aitie.  [r]  for  the   inu-:*:::«»n  and  rigbt  cfe  at  this  tii&~    ^y    "^  — 

fcp^C«ft-««.^.  and  mh'Tir fore  other  countnrs  b^re  ib«n  is.»C  end  h -'^    T"r::=g 

ir^'  **■  *^'  exeelis  o'.h-:>,  fee  Fort^/-%r  at  larce.  cap.  ^s»  A.c.  ^  -3-J=-     L^T 

i /I rjUoTil  :*  »  ari'irnt  t.me  th*^- were  12  kni^his.    This  trial  oe~     '=_£::-'     J^:i 

t  cap  14^  1i^  duodcar  i  ^.n*f  ct  /'JjAs  A^^-i.  c.  is  \cry  aorsest ;  f-"*-     ^-e-K^r   ' 

t^9h»ir. '.ih.  3,  the  law  V  a«  K*t*»re  the  coT.^.i  trr.     [^^   /jt  jbisMiis  tfTtf  jcj  ^^^   c-^-^ 

»  iM^V*"    _..  fy''*''',  -if'juf  Ithmi  corM'ii'^'-fi  i:ri  C..jC'Kt  Ttcti  lyr^rri^^r^    »=-r 

C'-'f^rn.  yr:rj,:n!oracra  tiTiriffrK  fura.uo^  C^  r.     >:.y  the  ir\-A-3,  m    sckzz:?^  c^ 

(4]  L««b.  M  pT  m^«^iii^c/'//»  4"^"*^,  .-13  v.e  fpeak**'  '»a5-«t«  anrwnl.    ^-  J    Z"^^-- ^; 

♦I.  3.  ifrai  rirre  cout'ilti,  Jn  "'cT  '"'J,  frj.'  -r  t^-t'ir^^  A-'z''-^^  --^^    ^^  s  ■''  9 

•  •  •  — 

dicvrtto;  anaof  ancient  tin: *.  ilvras  citi»»dcff«iec'nirrj^r  f 

Now  feein;:  r-e  ar*'-  juftly  «^c:i'.:.->neiL  and  the  raihcr  for  r. 
herein,  to  fpe^k  of  a  cl^alltngc  to  jcrars,  to  make   li^c    ^zsx^ 
rrA^,T  capable  of  the  undcrft^mthng  of  the  b»>f»ke5  of  la 
thi&  matter,  it  (hall  )ie  ncctKary  to  (ay  (bmewhat  of  c: 
and,  firft,  what  a  chaHenge  is. 

Challcji'^r  is  a  word  common  as  well  to  the  Knglifh   a«    to  tf 
French,  atid  fometimes  fiLiiitieth  to  clHinie,  aisd  the  Laliite  ^ijtfi  - 
Trndkarr ;  fometime   in  refprct  iA    revenge   to  challenge  intc  2^ 
field,  and  then  it  is  called  in  I^tine  ziRdicarr  or.  prwrotu^  r  ;   ica/t 
time  in  refpect  of  partiality  or  infutiicioiicy,  to  cfaallciige  xd  crsr 
perfons  returned  on  a  jnry.     And  feeing  there  is  no  pniper  Lass 
word  to  fignify  this  particular  kind  of  challenge,  they  have  trazse^ 
a]W,  f.i-a.  5f.   a  word  ancu:nt1y  written,  [a]  chalMmniarc^  and  cotwrnpniarey  aod  rj- 
J^J^T'^^        lirm/mwrr,  and  now  written  calutnniarc  ;  and  bath  oe  affinity  wisk 
ilc^a.  eJoami-     *^^  verlie  calumniory  or  cahtmnia^  which  is  dcriTcd  of  that,  finr  ihs: 
m%4i».^ieu        ^^^  ^^  ^  quite  otlier  fenfe,  fi<:ni lying  a  falfe  accuter,  and  in  t^ 
HI*.  1.  r^f.  3?.     fenfe  [A]  /irar/o/i^ufeth  calumniator  to  be  a  talfe  arcufer :  b«t  it  ii 
h&Uiu  UA.  Cm,  derived  of  the  old  word  caloir  or  ckaloir^  which  in  one  QgKa6cAt3^ 
lt\**l^^<r4n    **  ^'»  ^''^^  f^"*  w  forefee.     And  for  that  to  challenge  jurors  is  xbt 
ihi  hrUt.  lib.  3.  nieane  to  care  for  or  forefee,  that  an  indmerent  tnall  be  had,  it  'J 
i  A.  157.  caiU  d  calumniare,  to  challenge,  that  is,  to  except  agaiull  theta  cM 

[ri  B^^  Hb.  4'  ^'^^  returned  to  be  jurors ;  and  this  is  his  proper  figoilication.  [c]  M 
fftf  r>7.  \rt.  lo met]  Tries  a  foninionft,7omf7joiji7fa,  is  laid  to  bee  cahmnmta^  and  t 
>   B.  r-^L  76.       count  to  be  challenged,  but  tbib  is  improperly.    And  fora^  { iKh'L 

much  as  njeiis  livt  s,  fames,  lands  and  goods,  are  to  be  ^   "'  '    * 
try«'4l  by  jurors,   it  is  molt  noceOary,  th^  ili«y  be  uuuii  €xcep(iam 
n»ajot€^\  and  ibercfore  I  will  handle  this  mutter  the  more  lar^dv. 

Adit 

(%)  f  See  Note  275.I  juries,  Spelra.  GloflT,  yfocjarsia,  Diflerlst. 

(3)  See  poft.  156-  a.  Epiftohr.  in   Ling.  Septentrioiu  Hicfiur, 

.  (4)  Of  other  modes  of  trying  h5tt  be-  -  Hickes.  Stiemh.  de  jure  Sueon.  et  Goti. 
iides  that  by  jury,  fee  ant.  74.  a.  Tctuft^lib.  i.e.  3.  andPr.  Pcttmg3l*$  En- 

(^)  [Sec  Note  276.]  ••      quiry  into  the  Ufe  aod  Prafticc  of  Jmici 

(6)  Sec  further  on  the  origin  of  Engliih     amongfl:  the  Greeks  and  Romans, 


[ 


Lib.  2.  Of  Rents^  -   SeA.  «34% 

i     A  challenge  ta  jui»rs  is  twofolti,  either  to  the  array,  or  to  the 

•  polls :  to  the  array  of  the  principal  I  panuell,  and  to  the  array  of 
.thi^  talis.     And  hereia  you  ihall  underdand,  that  the  jurors  names 

ar6  ranked  in  the  pannel  one  under  another ;  which  order  or  rank- 

•  jng  the  jurie  is  called  the  array,  and  the  verbe,  to  array  thejurie; 
and  fo  we  lay  in  common  fpeech,  battaih  array,  for  the  order  of  th^ 
battaile.  And  this  airav  we  call  arraiamentu7n,  and  to  make  tl» 
array  arraiare,  derived  of  the  French  word  arroier ;  fo  a§  to  chal- 

.  lenge  the  array  of  the  pannell  is  at  once  to  challenge  or  except 
againfi  all  the  perfons  fo  arrayed  or  impannelled,  in  lefped  of  the 
partialitie  or  default  of  the  iherife,  coroner,  or  other  officer  that 
made  the  returne.  "  . 

And  it  is  to  he  koowne,  that  there  is  a  princlpall  caufe  of  chal- 
lenge to  tlie  array,  and  a  challenge  to  the  favour.  .  . 

Principall,  in  refpeCt  of  partial itif.     As  firft,  if  the   ftierife,,  or 
orther  ofiicers  heiof  [a]  kindred,  or  aflSnitie  (i),  to  the  plaintife  or   W  12.  AC  M, 
defendant,  if  the  affinitie  ('2)  continue  [b].     Secondly,  if  any  one  or  .  ^^'^^'  ^^' 
more  of  tlie  jurie  bee  returned  at  the  denomination  of  the  partie,  31  ^^  y 
plaintife  or  defendant,  the  whole  array  (liall  be  quaflied.     So  it  is  29,Afli2. 
if  the  (herife  returne  any  one,  that  he  be  more  favourable  to  the  SS'f!.  4.  t, 
one  than  the  other,  all  the  array  fliall  be  quaihed.     [c]  'thirdly,  J,??'*^* 
if  the  plaintife  or  defendant  have  ah  aclion  of  batterie  againll  the  *!  v  i^l*  u 
(lierife,  or  the  flierife  again  ft  either  par  tie,  this  is  a  good  caufe  of  3  H.V.  5.     *' 
challenge.     So  i4  the  plaintifa  or  defendant  have  an  adilon  of  debt  Pi*  CoauTX 
agaitlfl  the  ftierife;  (but  otherwife  it  is  if  the  (herife  have  an  action   ^^  H  7.  9. 
of  debt  againft  either  partie)  or  if  the  Iherife  have  parcell  of  the  L^u^l;^^'^* 
land  depending  upon  the  fame  title  [d] ;  or  if  the  fherife,  or  his  chali.  159 
bailife  which  returned  the  jurie,  be  under  the  diilrelle  of  either  (Plowd.  425. 
par  tie ;  or  if  the  flier  ife  ox  his  bailife  be  either  of  counfell,  atturney,  •  2-Ho.Abr.638.) 
officer  in  fee  or  of  robes,  or  fer^jant  of  either  partie,  goffip,  or  ^^p^^ '^'^^ 
arbitrator  in  the  fame  matter,  and  treated  thereof,    [e]  And  where  ts^  3  43 
a  fubje^  'may  challeage  the  array  for  uhindifTerencie,  there  ^the   22£;s.  i^J 
king  being  a  partie  may  alfo  challenge  for  the  fame  caufe,  as  for  9  £.  4.  46,* 
kindred,  or  that  he  hath  part  of  the  land,  o;*  the  like :  and  where  8  H.  5.  ^ 
the  array  Ihali  be  challenged  againft  the  king,  you  Ihall  reade  in  our  ^  e^**' 
bookes.  Ch^ii  ^. 

(8.  Ro.  Abr.  640.  Dy.  319.)  [c]  1 1  H.  4.  26.        22  E.  4. 1.  38  £.  3,  25. 

38fl.  6.  6.       (Mo.  3.)  '[d]l4E.  3.0.  &38.       44.  Afl*.  23.        22  E.  4.1.        3  H.  6.  Si. 

15  H.  r.  9.  b.       ar.  AiT.  28.        7  H.  7. 10.        26.  Aff.  56.  22.        ^0  H.  6. 34.         S3.  Aff.  It. 
45.  AflT.  1.      9.  Air.  8.      8.  Aff.  23.        7.  E.  3.  56.       21  H.  7.  38.       2H.  4.  13.      44  £.  3.43. 
20  H.  6.s39.         44.  AflT.  18.         3  H.  6.  24l        17  E.  2.  Chall.  168.        4  £.  4.  11.        fc]  4  H.  7. 
44  £u  3.  38.      38.  Aff.  19.       92  £.  4.  Chall.  63.      Sumf.  162.  c. 
*■ 

If]  By  default  of  the  (herife,  as  when  the  array  of  a  pannell  is   [^f  ]  39.  Aff.  9^, 
returned  by  a  bailife  of  a  franchife,  and  the  fherife  returne  it  as  of  17  E.  3.  50. 
himfelfe,  "this  fliall  be  qiiafhed,  becaufe  the  partie  (hould  lofe  his  ^-  ^^  ^^• 
challenges.     But  if  a  fherife  returne  a  jurie  within  a  libertie,  this  ^'j^'^' 
js  good,  and  the  lord  of  the  franchife  is  driven  to  bis  *  rcmedie 
againft  him. 

If  a  peere  of. the  realme'or  lord  of  parliament  fie  demandant  or  [g]  15  e.  3. 
plaintife,  tenant  or  defendant,  there  muft  a  knight  be  returned  of  •  nail.  11:7.   Br. 
his  jurie,  be  he  lord  fpirituall  or  temporal!,  or  clfe  the  array  may  ^nqueft.  100.  - 
*be  quafhcd  [^]:  but  if  he  be  returned,  although  he  appeare  not,  ^'ouui^**<j^ 

Rutland's  cafe.  Plo.  Com.  117.      27  H.  8.  22.      4.  El.  Dier  208.       8.  Elix.  Di.  246.      14EU& 
Pier  318.      10  Elii.  D\«r  265.  b.      (1 .  Leon.  5.      S.  Ro.  Abr.  «36.) 

yet      . 
.  (i)  [Sec  Note  277.]  (2)  [Sec  Note  278.I 


Atii 


lib.  t.  Cap.  lf«  Of  Rents.  Se&.  434. 

jvttlMjiirflM^lKtikcaoftherefidiM.    Aoi  if  others  be  jojsed 
with  the  krd  <ii  pvliament,  yet  if  tliere  be  bo  kaigbl  retnrned,  tbe 
It  C  t.       Array  Iball  be  qualbed  againft  alL  [i]  So  is  «a  attaint  there  ought 
truot69.  to  be  a  knif^t  retuiticd  of  the  jurie  (3). 

^*^ri  ^  ^  ^*i  ^^  ^^^n  the  kioe  is  partie»  at  io  travera  of  an  oflScc,  he 

sL^PI. Cor.  ^^^  traverfeCh  may  chafleoge  the  array,  aa  hereafter  iii  this  Sec- 
ly.Air.  6.b.  *  ^A  ihall  appeare;  and  £0  it  is  in  cafe  of  hfe;  and  Hkewife  th| 
4H.7.a.  king  may  challenge  the  array:  and  this  ihall  be  tried  by  triors 

4*  ^X  9t.        according  to  the  ufual  cowie.    [i]  The  array  challenged  on  both 

k\  8  H.  4.  ft.  [1  ^^  ^^  ^^^  eftrangers  make  a  panndU  and  not  in  fiivour* 
Ma  S95.)  able  manner  for  the  one  partie  or  the  other,  and  the  flierife  retuTBee 
He  It  a.  the  fiune,  the  array  was  challenged  lor  tbiscauiie*  and  adittdeed 

iilLiOl.  good. 

Aid  108.  ("1  '^  ^  bailife  of  a  libertie  retame  any  ont  of  his  franchift, 

f  m]  3«  C.  3.  ^^  array  ftiall  be  ^uaihed,  as  an  array  retamed  by  one  that  hath  fn 
CbalL  110,  111.  francbile,  flialt  be  ^uaflted. 

32.  Aff.  6.  Challenge  to  the  array  tor  favour,    [n]  He,  that  taketfa  this, 

?\^H^6  ^"'^^  ^^^  ^  certaiae  the  name  of  him  that  made  it,  and  in  whofe 
CnuUl.  69*.  *  time,  and  all  io  certainety*  This  kinde  of  challenge,  being  .no 
a  H.  4.  22.  principal!  challenge,  muit  be  left  to  the  difcretion  and  <^onfcienGe 

f7.  Afl*.  ito.  of  the  triors.  As  if  the  plaintife  or  defendant  be  tenant  to  the 
??.^A'  )^^f  iherile,  tliis  is  no  principall  challenge ;  for  the  lord  is  in  no  danger 
38  H  6  9  ®^  ^^  tenant;  but  e  cwvperjb  it  is  a  principall  challenge;  but  in 

r  H.  V  ^\  ^^  other  hee  may  challenge  for  favour,  and  leave  it  to  triall.  So 
19  H.  6. 48.  afKnitie  betweene  the  fonne  of  the  iherife  and  tbe  daughter  of  the 
so  II.  6.  38.  partie,  cr  i  conver/o^  or  tbe  like,  is  no  principall  challenge,  but  to 
^  E^l  ^  the  favour;  but  if  tbe  flierife  marrie  the  daughter  of  either  partie, 

Cball.  iti.  ^  ^  convcrfOf  this,  (as  hath  beene  faid)  is  a  principall  challenge, 

To]  St  £.4.  or  the  like.  [0]  But  where  the  king  is  partie,  one  Oiall  not  chal- 
Ch«ll.  63.  lenge  the  array  for  «fovour,  &c.  bec^e  in  refpe^  of  hi#  allegiance 

4 11  7j.  a.  ji^  ought  to  favour  the  king  more  (4).    But  if  tbe  (herife  be  %,  vade- 

le^l  of  the  crovne,  or  other  meniall  fervent  of  the  king,  there  the 
challenge  is  good  (5).  And  likewife  the  king  may  challenge  <tbe 
array  ior  fiavour. 

Note,  upon  that  which  bath  been  faid  it  appeareth,  that  tbe 
challen^  to  the  array  ia  in  refpeA  of  the  cauie  of  unindiffsrencie  or 
default  m  the  {herife  or  other  officer  that  made  the  retume,  Ti  i;g  t^  .1 
Aod  not  in  refped  of  tbe  perfons  returned  where  there  is  no  ^  ^  '  ^'^ 
unindiiferencie  or  default  in  the.  (herife,  Sec,  for  if  the  challenge  to 
the  array  be  found  againft  tbe  partie  that  takes  it,  yet  heihall  haiss 
his  particular  challenge  to  the  polls  (1). 

In  fome  cafes  a  chatiei^ge  jnay  be  had  to  the  polls,  and  in  feme 
cafes  not  at  all.  Challenge  to  the  polls  is  a  oballenge  to.tbe  particu- 
lar perfons ;  and  thefe  beof  foure  kinds,  that  is  to  &y,  jperemptorief 
principall,  which  induce  favour,  and  for  de&ult  of  hunaredors. 

[p]  Peremptorie.    This  is  fo  cal|e4»  becaufe  he  muf  challei^ 
peremptorily  upon  his  owoe  diflike,  without  fliewing  of  any  caufe  ; . 
9H.  5s7.  4^nd  tbib  onely  is  in  cafe  of  treafon  or  felonie,  in  fjavfirtmiiiia.  . 

•14  H^?  19  '^^  ^y  ^®  common  law  the  prifoner,  upon  au  endioinenl  or  ap- 
l>ua.&3tud.  peale,  might  challenge  thirtie  five,  which  was  under  the  number 
1  h.  2.  of  three  juries.     But  now  by  the  ilatu^  of  22  li.  8.  t^enui^ber  is 

^ortefcue  cap.     reduced  to  twentie  in  petite  treafpn,  murder  and  felqnie ;  .and  in  ■ 
V'u^^'J^  ^      ^^^^  ^^  ^^  treafon,  and  mifpriiio»  of  high  tre^on,  it  was  lakm 

♦  "•  3-  13.  Qurav 

ae  U  6  86  away 

(3)  [See  Note  a79j  [156.  b.l 

(4)  L«ee  Note  280!]  (i)  [See  Note  ig|»0 

(5)  LSeeNotc2«i. 


Xp]  1  H.  A. 

thai.  16i. 
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•way  by  the  ftatitte  of  33  ri.  8.  but  now  by  the  ftatute  rf  1  &  i  ir.  Aff.  fi. 
Phil.  &  Marie,  the  common  law  is  revived.    For  any  treafon,  the  ^^  fl-  <>•  8. 
|nrHbner  iliall  have  his  chaWenge  to  the  nrnnbef  of  thirtie  (2)  five ;  ||  ^^  ^-  ^*'  ^** 
and  fo  it  hath  beene  reiolved  * -by  the  juftices  upon  conference  be*  q^^^i  gj.  ^^7^ 
tweene  them  iti  the  cafe  of  fir  Walter  Raleigh  and  Geprge  Brookes.  33  ji.  Sw  cm.  tS. 
But  all  this  is  to  be  underftood  when  any  fuhjed  that  is  not  a  peere  1  &  S  P.  &  M.. 
t>f  t^  realmc,  is  aitatgiied  for  treafon  or  felonie.     But  if  hee  be  a  "•  ^' 
lord  of  parliament  and  a  peere  of  the  realme,  and  is  to  be  tryed  by  ^^  ^  j'  J^ 
^ispeeres,  hefhall  not  challenge  any  of  Ins  peeres  at  all ;  for  they  stanf.pLcor. 
are  not  fwome  as  other  jurors  be,  but  iinde  the  party  guiltie  or  isr,  188. 
ndt'guiltie  upon  their  faith  or  allegiance  to  the  king,  and  they  are  ^'l^  V^*t 
judges  df  the  faft,  and  every  of  them  doth  feparately  give  his     *  * '  *  ^■'  *• 
judgement,  beginning  at  the  loweft.     Bat  a  fubjedt  under  the  degree   9  E.  4.  t^. 
of  nobilitie  may  in  cafe  of  trealfon  or  ielonie  challenge  for  jufl  cacrfe 
fts  many  as  he  con,  as  fhall  be  faid  hereal'ter.     In  an  appeale  of 
death  againft  divers,  they  p!eade  not  guiltie,  andonejoynt  venire 
.facias  is  awarded ;  if  one  challenge  peremptorily,  he  (hall  be  drawne 
againft  all.     (3)  Other\yife  it  is  of  feverall  venire  fac, 
'  Note,  that  at  the  common  law  before  the  ftatute  of  33  E.  1.  the 
king  might  have  challenged  peremptorily  without  (hewing  canfe,  (l.  Vcntr.  309^ 
'but  only  that  they  were  not  good  for  the  king,  and  without  being 
limited  to  any  number.    Btit  this  was  milch ievous  to  the  fubjed, 
tending  to  infinite  delayes  and  danger.    And  therefore  it  is  en- 
abled, fy]  qubd  de  ccetefro  licet  pro  domino  regedicatyr,  qvbdjuratores,  [9]  .13  E.  1, 
4*0.  non  fitnt  houi  pro  rege;  non  propter  hoc  remaneant  inguifi'  ordinatio  de  tn- 
tionesy  ^.  fed  ajjignent  certain  caujhm  calumnies  Jtta,  S^c.  whereby  2"*^'f"S?'?^ 
the  king  is  now  retrained.  (4)  ^^^^'  ^^  ^^ 

Principall ;  fo  called,  becaufe  if  it  be  found  true,  it  ftandeth  fuf-  ,  * 
iicieitt  df  iftfelfewithoVit  leaving  any  thing  to  the  confcience  or  dif- 
cretion  of  the  triors.  Of  a  principall  caufe  of  challenge  to  the 
array,  we  have  fiiid  fomewhtft  already.  Now  it  followeth  with  like 
brevitie  to  ^e&ke  of  principall  challenges  to  the  polles,  <that  is) 
feverally  to  the  perfons  returned. 

Principall  challehgcs  to  the  poll  may  be  reduced  to  foure  heads : 
iirft',  propter  honoris  refpedvmj  for  refpedl  of  honour:  fecondly, 
propter  defe&um,  for  want  or  default :  thirdly,  propter  qff^e&itmf  for 
aff^ion  or  partialitte :  'fourthly^  propter  delidtum^  for  crime  or 
tlelift. 

r.  Propter*  honoris  rejpeihmy  as  any  peere  of  the  realme,  or  Idfd  6.  Co.  5ft.  5X 
of  parliainent,  as  a  baron,  vifcount,  earle,  marque^e,  and  duke :  for  Countcffe  d« 
thefe  in  rtfpea  of  honour  and  nobilitie,  are  not  to  be  fworne  on  ^^^f""^^ 
ji^ries;  and  if  neither  partie  will  challenge  him,  he  may  challenge  ^.  AC  6.  * 
himfelfe;  for  by  Magna  Ckarta  it  is  provided,  quod  nee  Jvper  eitm  35  H.  6.  46. 
ibimits,  neCjttper  etm  mHttmuSy  niji  per  legale  judicivm  pariumjno^  ^«  Aff.  24. 
mm,  ottt  per  legem  tetrw.    Now  the  common  law  hath  divided  all  ^*  ^'  ?*J*^* 
the  fubjefils  into  lords  of  parfiament,  and  into  the  commons  of  the  ^'eriit  ir9/ 
resftme.   The  peers'of  the  realme  are  divided  into  barons,  vifcounts,  \(i.  sS.  «77.) 
earie^,  mnrqueffes,  ttnd  dtrkes.    The  commons  are  divided  into 
knights,   efquireS)    gentlemen,    citizens,  yeomen,   and  burgelTes. 
And  in  judgement  of  law  any  of  the  faid  degrees  of  nobilitie  are  peers  • . 
to  anothcir.    As  if  an  earle,  marqutfle,  or  duke,  be  to  be  tried 
'ibr-  treafon  or  felonie,  a  baron  or  any  other  degree  of  nobilitie  is 
his  pea«.    In  like  manner,  a  knight,  efqaire,  &c.  .iliall  be  tried 
'  pet 

(2}  Agreed  ace.  in  petty  treafon  ia  .  (3)  Adj.  ace.  PloWd.  ica 

iwaiv*!  calCj  Foft.  107.  (4)  [See  Note  282.] 
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fer  pares ;  and  that  i»  by  any  of  tbe  commons*  as  gentlemen, 
citizens,  yeomen,  or  burgefles  -,  fo  as  wheu  any  of  the  coo^mons  is 
to  ha\e  u  try  mi  cithet  at  the  king's  fuit,  ur  utt'vfene  parUeand 
paxue,  a  peere  of  the  reultne  iliall  not  be  iinpannelled  in  an/  c^fe. 
11.  Propter  dtJUtvm,  ^ 

r*]^-p«*-  ^^  1.  Pat  rut,  [a]  as  aliens  borne. 

^  !!"  \f^^'  3.  Libertatu,  [b\  as  villeins  or  bondmen,  and  fo  a  champioii  mot 

14  H.  4. 19.  K     "^  a  freeman,  ^ 

t,^  Bf»ft.  fo  ^'  -^iwiii  ccnfuSf  t.  f .  /iAert  tenement i,    \e\  Firft,  what  yearely 

laH.  Brit.  fo.  freehold  a  juror  ought  to  have  that  palfe^  upon  triall  of  the  iJt 

l55w  Fict.  Ii,4.  of  a  man,  or  m  a  plea  reall,  or  tn  a  plea  ptrfouall,  where  the  debt 

^8. 26.  AC  26.  or  datumage  in  the  declaration  amountetii  to  fortie  markes,  Vtde 

9  E^i^i6%  ^^^  ^^^'  ^^^    *  Secondly,  this  freehold  mud  be  in  his  ownc  right, 
ti  U..6.  so.'  ^  ^^^  fimple,  fee  taile,  for  terroe  of  his  owne  life,  or  for  another 

10  \\.  7.  SO.  man's  life,  although  it  be  upon  condition,  or  in  the  right  of  his  wife, 
[r]Vid.  Sc^  out  of  ancient  demel'ne,  fur  freehold  witlun  ancient  demeihe  will 
^^\^'  ^^"  ^'*  not  fcrve.     But  if  the  debt  or  dammage  amounteth  not  to  pn^.   «  i 
ViL6.lt  ^^^^»^  .'"^''^^'  ?*">'  freehold  fufliceth.  \d]  Thirdly,  he  muft  t*^''  •*•! 
9 11*5.  5.    ^  ^^y^  freehold  in  tliat  countie  where  the  caufe  of  the  adbon  ariieth; 
ioH.6»7,8. 18.  and  though  he  hath  in  another,  it  fufficeth  not  (i).     [c]  Fourthly, 

t  H.  7. 1.  if  after  his  returne  he  felleth  away  his  land,  or  if  c^y  Que  vi€  or 

to  il*  6  9^  ^"*  ^^^"^  dieth,  or  an  entry  be  made  for  the  condition  broken,  fo  as 

T  H.  6.  ki.  40.  ^^^^  freehold  be  determined,  he  may  be  'Challenged  for  infufficitncie 

44.  le  E.  4. 13.  of  freehold  (a). 

3  H.  4.  4.     (Src  the  Uutuics  of  2.5  H.  8.  13.  and  4  &  5  W.  &  M.  24.)  •  9  H.  d.  Ch«l.  tf. 

9  H.  r.  1.       (2.  Po^  Air.  647.  VcM.  27i».  Foitcfc.  j6.  C%.  a.)         [d]  19 H.  6.  9.       17.  AC  15. 

[e]  IS  11.  7.  4.  i*I  tf .  6.  3S.      7  H.  4.  1.      (Poll.  S7S.  b.)      (*2.  Ro.  Abr.  696.  Fortef,  56.  b. 
ToOL  158.  a.; 

4.  Jliindredorum.  Firfl,  by  the  common  law,  in  a  plea  reall  mixt 

and  perlonal,  there  ou^ht  to  be  foure  of  the  hundred  (where  the 

caulc  of  adion  arifeth)  r^  lurnud  for  their  better  notice  of  the 

cuule;  for  xidni  vidnoru/t:  Jiula  pr(£fumunturjcire{2i)'     And  now 

I/J27  Eli2.r.«.6.  ^\^^^.  LtttUton  wrote  [^]  in  a  plea  perfonall,  if  two  buodredors  ap- 

k]  '^^-  *•  *^-    pcare,  it  fuiri'.eth  (4);  and  in  aii  attaint,  [g]  although  the  iury  is 

[A]16E.  4.  7.     double,  yet  the  bund reaors  a:e  not  double.    Secondly,  [A]  if  he 

4.  Mar.  Br.         hath  either  freehold  in  the  bundled,  thoui^b  it  be  to  the  value  but 

Clial.  SI6.  of  halfe  an  acre,  or  if  he  dwell  there,  though  hee'hath  no  fre^bold 

9H.(f'6^         ill  it,  it  fufliceth.     [i]  Thirdly,  it  the  caufe  of  the  aaion  rifcthin 

M  son  6  eS.    ^^^'^'^  hundrada,  yet   the   number  Dial  fuflics,  as  if  it  had  corns 

4.  Mar.  Br! "      ^ut  of  one,  and   not  fevemll  hundredors  out  of  each   huudred. 

Oial.  S16.  [A]  Fourtlily,  if  there  be  divers  buudred^^  within  one  leet  or  rape, . 

'  n]  toll.  6.  5.     '^  ^^  y^^ih.  any  freehold,  or  dwell  i).  iny  of  thoCe  hundreds  though 

15  H.  4. 14.  not  in  the  proper  hundred,  it  fuUict'th.  [/]  Fiftly,  if « the  jury 
19E.4.  5.  come  dc  corpore  comitafus,  or  de  proxttno  hundredo,  where  the  one 
£i]5^  H.  6. 11.  partie  is  lord  of  the  hundred,  or  the  like,  there  need  no  hundredors 
*5  ^\^'  ^Iq  X  be  returned  at  all.  [m]  Sixtly,  if  a  hundredor  after  he  be  rt- 
r  t'qi'w  a  s«  ^"'■'^^^  ^^^^  away  his  land  within  that  hundred,  yet  iball  he  not  be 
U  H.^4.  challenged  for  the"  huudred,  for  that  this  notice  remains.  Other- 
wife 

(9)  See  slfo  a  learned  difTertation  on  the  [157.  a.1 
writ  i^i  naiponendis  in  fijifij  it  juratis  in  the        ( 1 )  Ftd,  aec.  per  mms  juStciarm  Af •  zn. 

Mifccllany  of  Uw-Trath  by  the  late  mr.  30.  £/«,  Oencb.  130.— Ilal.  MJiS. 
fcrjeant  Wynne,  p.  62.  to  7!.     See  too.i.        (2)  See  ant.  102  b. 

Ventr.  }66.  and  fir  John  Hawlcr's  Remarks  '   (3)  See  Brownl.  Rep.  b.  104. 
on  Trials,  in  Sute  Trials,  4th  ed.  v.  3.        (4)  [Sec Note  283.].     .    ^ 
p.  169.  18^.                                      .•   ^  ^  ^  *  . 
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wife  a3  hath  bin  fuid  for  his  infufficiencie  of  freehold ;  for  his  feare 
to  offend,  and  to  have  lands  wafted,  6cc.  which  is  one  ol  ihe  reafons 
of  Ittw,  is  taken  away.  [ji]  Seventhly,  he  tliat  chalienijeth  for  the  r«]  7  F.lic 
hundred  mwft'fhew  in  what  hundred  it  is,  and  not  drive  the  other  V^er  23i. 
partie  to  (hew  it.  Eightly,  his  challenge  for  the  hundrfed  is  not 
Jlwphdttr  but  ftawdum  quid;  for,  though  it  bee  found  that  he  hath 
rtbthing  in  the  hundred  yet  fliall  he  not  be  dravvne,  but  remaine 
f  reefer  H,  that  is,  befides  for  the  hundred ;  and  albeit  lie  dwelleth  •    ^ 

©r  have  land  in  the  hundred,  yet  muft  he  have  fufficient  freehold.  -    - 

•  III.  Propter  qffe^him:  And  this  is  of  two  forts,  either  working  Brn6l.  fo.  in5.^ 
a  principal  challenge,  or  to  the^  favour.  '  And  againe  a  princi'pall  Kiii.ig.  134,1 35^ 
challenge  is  of  two  forts,  either  by  judgement  of  law  without  any  *'^*!!'  ^*^^-  *-'•  ^ 
fttt  of  his,  or  by  judgement  of  law  upon  his  owne  ad.  •   ^^^^'  ^^»  !-•• 

And  it  is  faid  that  a  principall  challenge  is,  when  there  is  ex- 
prefle  favor  or  exprelTe  malice.  ' 

1.  Without  any  aft  of  his,  as  if  the  juror  bee  [d]  of  blood  or   M  Erittoafui. 
kindred  to  cither  partie,  confangmnem,  which  is  compounded  ex  con  '^^^' 
S^fangmne^  qua  ft  codern  f anguine  natusy  as  it  were  ilTued  from  the 
fanle  blood;  and  this  is  a  printipall  challenge,  for  that  the  law    P'T Mji^J:or.ca.5. 

)refumeth  that  one  kinfman  doth  favour  another  before  a  ft  ranger ;   d^ittaint*"*^*^ 

'b]  "And  how  farre  remote  fo  ever  he  is  of  kindred,  yet  the  chal-   Braxton  )  .. 

enge  is  good.     And  if  the  plaintife  chalenge  a  juror  for  kindred',  ^ritton  >[ 
to  the  defendant,  it  is  no  counter  plea  to  fay  that  he  is  of  kindred   ^'^^*     ^  "'^  * 
alfo  to  the  plaintife,  tiioiij;h  hee  bee  in  a  ncerer  degree;  for  the   itfe'  4  7*^5^^^* 
words  of  the  venire  facias  forbiddeth  the  juror  to  be  of  kindred  to   40.  Xfl.  20.  Pk 
either  partie.  Com.  fu.  4iE.3. 


body  politick  or  incorporate  can  have  no  kindred)  yet  for  that  thofe   21  E.  4.  20. 
bodies  confift  of  naturall  perfons,  it  is  a  principall  challenge,  [d]  A   28  >].  6.  10. 
baftard  cannot  be  of  kindred  to  any,  (5)  and  theiefore  it  can  be  no   ^^'  ^^:  *^- 
principall  challenge.     And  here  it  is  to  he  knowne,-  thiit  affmifaSy  Hoj,  07^- 
aftinrty,  hath  in  law  two  fenfes.     In  his  proper  fenfe  it  is  taken  for   1.  Sitnnd.  344. 
that  neemefte  that  is  gotten  by  marriage.     C\im  duce  cognatmfcs   [d]  41  £.3. 
ihter  fe  divijle  per  nuptias  copulantury  4*  (fltcf'<^  cid  altcrius  Jines  C;iiJil.99.4lK.S. 
accedity  Sp  mde  dicitur  qffinis.     In  a  larger  feme  affinitas  is  taken   £'   ,^4  ji*  ^' 
alfo  for  conftinguinitie  and  kindred,  as  in  the  writ  of  venire  faciasy   rti^\jifror 
and  otherwhere,     [e]  Affinity  or  alliance  by  nvirriage  is  a  prin-  Bra^Vjn  ^  , . 
cipall  challenge,  and.  equivalent  to  confanguinity  when  it  is  be-   Bn'iton  5, 
tweene   either  of  the  parties,    as   if  the  plaintife  or  defendant   ]}^^     3  ^^ 
marry  the  daughter  or  coulin  of  the  juror,  or  the  juror  marry  ^n  i*  ^^5*41 
the  daughter  or   coufin  of  the  plaintife  or  defendant,    and  the  43  e  3, 
iame  continues,  or  iffue  be  (6)  had.     But  if  the  fon  of  the  jUror  Ch^\.  93. 
harth  hiarried  the  daughter  of  the   plaintife,    this  is  no    prin-  ^-  Afl-  s:5, 26. 
cipall  challenge,  but  to  the  favour;  bccaufe  it  13  not  betweene  ?4Hi"f' 
tfie  parties.     Much  more  may  be  faid  htteof ;  Jed  Jumma  fequor  i^w';'^,' 
fa^igia  rerum.  '      U 1  li?  H''  8.  f. 

[,/  ]  If  there  be  a  challenge  for  cofinage,  he  that  taketh  the   «8  H.  8.  Dier 
challenge  muftihew  how  the  juror  is  coufin.     But  yet  if  the  Co-  ^.*    t  Maria 
Unage,  that  is  the  effed 'and  lubftance,  be  found,  itfuflicfiji;  for  ^l^^      '^ 

"^  th# 

(0  Secant.  123.  a. 

(61)  But  thd  iirae  muft  be  /i'Ctnf .    See  ant.  156.  a.  xu      .. 


Vol.  I.  .  G  g 


.j» 
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the  I4W  preiemlh  Ih^t  which  is  matrriall  bdm  dot  vbid  i 

foniiall. 
rrjPra.'^t)  |.         {^]  it*  the  juror  have  part  oi  the  laad  that  drprwirth  ipn  tLc 
r  .vo   f  J^  £uiie  title.  (-J) 

^J"**      *  [k]  If  a  juror  be  withio  the  huidred,  (8)  leet,  or  any  way  wiiiii 

f^'"^?*"?  6 ''^  ^^**  iciLni.iry  inunediaielj  or  mediately,  or  any  olbor  ^SMti 
tir.'  r-h«K  yr.  eitt.er  party,  iLi5  is  a  principall  challei^e.  Bat  if  cttrer  ^lyk 
^  £.  .1.  trv  with  ID  th<:  dil'treire  ot  the  juror,  this  is  no  priacipali  ciMli^e,te 
i;.'K.>.Ch»l.6t.  to  the  CiYottr. 

3  11  6  JO*  W  '^  *  witneiTe  named  in  the  deed  (9)  be  refunied  of  i< ja(j, 
^  H.  6  C'iial.  '^  ^  ^  c**^  cauie  of  challenge  of  him.  [L]  So  it  is  if  floe  r»u 
46.  tvK  4.  1.  age  of  one  and  twenty  bte  returned^  it  i&  a  good  caale  of  csir 
J7.  Air.  f8.         Icice. 

^E.  3.  12.  2-  [/]  Upon  bis  own  aA,  as  if  the  jaror  hath  pmo  a  Nr* ; 

F']  ^.?.  AIT,  If.    ^gj^jjj-t  j^f,^  |-„y  iji^  (iu^^  j^aufe,  albeit  it  be  revtrfcd  by  ^  ^'  ' 

it^K*.  ^"^  ^»  error,  or  if  after  verdict,  judgement  were  arreficd  »J 

I']  8  H.  5.  10.  hte  hath  gi\fn  a  former  verdict  upon  the  fame  title  or  ofeV 

hA  H.  6.  1.  tbo!«^h  lM-t*»-ene  otljer  perfons.    [m]  But  it  is  to  be  obfenPKi,^ 

7  h"4*  11**  '  "*^'^  Ipciikc  once  for  aiJ,  that  in  this  or  other  like  cafes,  hetU 

V»  Z.  4.  If.  taketh  tlie  cb^tllen^ze  mull  ihew  the  record  if  he  will  hate  it  tk 

ti  1:.  4.  74u  place  as  a  principall  challenge:  otherwtfe  he  mull  ooiKliMhioi> 

ft  n.  ?.  tit.  favour  (1),  unlefie  it  be  a  record  of  the  kme  court,  and  to v 

^^*Tjr'^  '^'  "*"^  ^^  ^^®  ^^  ^^  terme. 

fIV43R'5.  W  ^  like  wife  one  may  be  challenged,  that  he  wasiaditit^ 

Chat.  93,  ^^^  plaintife  or  defendant,  either  of  treafoa,  felony,  oiifpii&oo,trf 

a  II.  5.  10.  paife,  or  the  like  in  the  fame  caufe. 

f  1 J  Mirror  obi  [o]  If  the  juror  be  godfather  to  the  child  of  the  pkdatife  cr^ 

\T\  i^A V  ^i  fendant,  or  i  conxcrfo,  this  is  allowed  to  be  a  good  chalki^* 

H  11.  4.  'z  ^^  bookes  (a). 

7  K.  4.  4.  [p]  If  a  juror  hath  beene  an  arbitrator  chofea  by  the  phiatf 

VI.  Air.  26.  or  defendant  in  the  fann;  cuufe,  and  have  beene  in6>nDed<t(' 

19.  Aff  6,  treated  of  the  matter,  this  is  a  principall  challenge.     Othffi*^ 

v/i  E  S  c*3  ^^  ^^^^  never 'informed,   nor  treated  thereof;    and  oth«r»ife^ 

[•J  40.  Afli  to.  ^^  ^^^  indiflerently  chofen  by  either  of  the  parties,  thoe^** 

^  H:  4.  15.  treated  thereof.     But  a  {q]  commiflioner  chofen  by  one  of  thepi^ 

io  H.  6.  ties  for  examination  of  witnetTes  in  the  fame  caufe,  is  no  prineipJ 

7^1?'  •^''io  ^^^^^  ®*  challenge  ;  for  he  is  made  by  tiic  king  under  tie  p^ 

19  H  6  ee,  'cale,  (3)  and  not  by  the  partie,  as  the  arbitrator  is ;  bathe B? 

4  Ew  4.  n.  upon  Ciiufe  be  chHilefi«.<»il  for  fa\our. 

7  K.  "4.  4c  f;»;  90  II.  6.  S9.*       9  K.  1.  46.        35H.  6.         19  R  &        5H.«» 

7  H.  7.  10.     (J.  Ro.  Abr.  c<;.>.}  [vJ  9  Cu.  71.  Peacock's  cafe. 

[-]  >^>.7„i^         ['']  ^^  ^^"^  ^^  o*^  counfell,  fervant,  or  of  robes,  or  feeef  eiftB 

1  fii.^cn  ^Jy       partie,  it  is  a  principall  challenge.  (4) 

l-'^Tir  s  W  1^'  any  after  he  be.  returned  do  eate  aiid  drink  at  the  ri0 

.  ,'•'  ^^,1"  *.[J'         of  either  piirtie,  it  is  a  prinripall  caufe  of  challenge  (5).    (W^ 

i'f<.  .AiT  ic>]         i^ife  it  is  of  a  trior  after  he  be  fworne. 

ai.  Aft  ?.     14.  Aff.  18.  [*]  13  H.  4.  13.    *11  R.  «.  Ch»l.  164. 

fJS0 

(7)  Here. the  fenfe  U  incompleat ;  but        (2)  See  Mo.  5. 

I  apprehend,  that  lord  Coke  means  to  give  (3}  See  an  inibnce  of  iiich  tiwd^ 

the  exception  aa  a  principal  challenge.  fioa  in  Cro.  Jara.  65. 

(8)  Ace.  Dy.  176.  a.  '     (4)  Sceant.ijd.  a.Ti.*4i    --•  •- 

(9)  Seeaht..b.*a.  (5)  The  fame  thing  avoids  a  Tdtt 


[K7.  b.] 
( I )  Ace .  t.  Brown].'  26S« 
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parties 

brought  by  covyn  either  before  or  after  the  returne ;  for  if  covin  ^  £  ^*  ^f" 

be  found,  then  it  is  no  caufe  of  challenge.     Other  adions,  which  43  ^,  3.  31, 

doe  not  imply  malice  or  difpieafure,  are  but  to  the  favour.  S2  £.  4  i. 

[«]  In  a  caufe,  where  the  parfon  of  a  parifh  is  partie,  and  the  38  H.  6.  6. 

right  of  th€  church  comn>eth  in  debate,  a  pariftiioner  is  a  principall  ^  ^-  ?* 

challenge.     Otherwife  it  is  in  debt,  or  any  other  adion  where  the  ^^  ji  4/55, 

light  of  the  church  commeth  not  in  queftion.    .  11  H.  6.  15. 

[xv]  If  either  party  labour  the  juror,  and  give  him  any  thing  to  32  E.  3.    CI*aI. 

give  his  verdidl,  this  is  a  principall  challenge.     But  if  either  partie  ^^^*  ^^^•^•^^• 

labour  the  juror  to  appeare  and  to  doe  his  confcitnce,  this  is- no  ^^  ^^^'  *j 

challenge  at  all,  but  lawful!  for  him  to  do  it.  (6)  43.'  Am  46. 

Jw]  17.  Aff.  16.  fw]  8  E.  3.  39.     20  H.  6.  39.     S3  H.  8.  Dyn  48.    (Poft,  379.  ■. 

Hob.  294) 


which  be  might  have  bad  to  the  array.  Fleia  '   y^P^ 

[a]  Note,  if  the  defendant  may  have  a  principall  caufe  of  chal-  M  f9  £.  3. 1. 
leage  to  the  array,  if  the  (herife  retume  the  jury,  the  plaintife  in  ^ "L^  ^  **  ^* 
that  cafe  may  for  his  owne  expedition  alledge  the  fame,  and  pray  ^^  £  1*.  V" 
]>roce0e  to    the  coroners  r  which  he  cannot  have^   unlefle    the  x4H.  ^  y. 
defendant  will  confefle  it ;  but  if  the  defendant  will  not  confeHe  it,  fo  R.  4.  f . 
then  the  plaintife  (hall  have  a  vcttire  facias  to  the  (lierife,  and  the  3  H.  7.  5. 
'defendant  fliaH  never  take  any  challenge  for  that  caufe  (7),  and  fo  iL^''*"    ^^^^ 
in  like  cafes.     But  on  the  part  of  the  defendant  any  fuch  matter  r^  ^^  j^^ 
IbaU  not  bee  alledged,  and  procelTe  prayed  to  the  coroners ;  becaufe  6^^.  £68,  €69. 
he  may  challenge  the  jury  for  that  caufe,  and  can  be  at  no  prejudice.  Cro.  Jam.  547. 

[b]  Challeng«  ' 
not  take  any 

which  mud  be  left  to  the  confcience  and  difcrction  of  the  triors  TbfM'^oTcm.X 

upon  hearing  their  evidence  to  lind  him  favourable  or  not  favour*  d'ordinancv 

able.     But  yet  fome  of  th^m  come  ncerer  to  a  principall  challenge  d'atiumt.  Bra<t.   . 

then  other,    [c]  As  if  the  juror  be  of  kindred,  or  under  the  diftrelfe  o^j,'''  /V^*  ^*' 

of  bim  in  ih^  reverfion  or  remainder,  or  in  whofe  right  the  avowrie  fs5**Fj«a\ib.4. 

or  juftification  is  made,  or  the  like,  thefe  be  no  principall  challenges ;  c.  8. 


of  favour  is  apparent ;  fo  it  is  of  all  principall  caufes,  if  they  were  10'  j^.  4.  j  j, 
partie  to  the  record.     Now  the  caufes  of  favour  ai^  infinite ;  and  i5  E.  4.  18. 


that  he  muH  (land  indifferent  as  hec  (lands  unfworne.  Chai.  141, 

[d]  The  fubjecl  may  challenge  the  poUes,  where  the  king  is  i9.  Afl*.  6. 

pai-tie.    And  if  a  man  bee  outlawed  of  treafon  or  felony,  at  the  fuit  38.  A/T.  ««. 

of  the  kin;^,  and  the  party  for  avoyding  thereof  allodgetb  impri-  q^^'^qk 

fonment,  or  the  like,  at  the  time  of  the  outlawry ;  though  the  iffue  4  h.  5.  jbid. 

bee  joyned  upon  a  coUaterall  point,  yat  (hall  the  partie  have  fuch  lis.^. 

chaUenges  (i  Sid.  t44.) 

(6)  [See  Nou  284]  (7)  Md  accordingly  Hurt  2a. 

0  f  a 
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challences  as  if  be  had  bfon  arraigned  upon  the  crime  it  fclf,  tW 

ihis  by  u  mcane  concemcih  his  lile  alio  (8). 
[«]  Mirror  I\'.  Propter  delimit m,    [e]  As  if  the  juror  be  attainted    r^r^S    i 

Brac^u..  ^^^j^.      or  convidcd  of  tuafon,  or  febuiy,  ox  for  ahy  offence  to    *-   **    ' 
F[eu""  4*"pf*  ^i'^  <^^  member,  or  in  ittaint  tor  a  falfc  verdict,  or  for  perjury  as  a 

11  it.  4.  41.        wimpiie,  or  in  a  confpiracie  at  the  fuite  of  the  king,  or  in  any  faitt 

12  n.  4. 10.  (either  for  the  king,  or  for  any  fnbja'^)  be  adjudged  to  the  pillorv, 
S.S  IK  6.  '21.  tumbrell,  or  the  like,  or  to  lie  branded,  or  to  be  ftiguiatique,  ortft 
^^o'l'  '^^'^        have  any  other  corporall  punishment  whereby  he  bccomineihia- 

'  farntms,  (ibr  it  is  a  ina.Kime  in  law,  repeUitur  d  Jacramcnio  infiiaisj 

their  and  the  hke  are  priiicipall  caules  of  challt  ni.e.     So  it  is  if  a 

man  be  outlawed  in  tr#»fp:irte,  debt,  or  any  other  adiun,  (i)  for  fee  il 

fxfex\  and  therefore  is  not  hgalis  homo.    And  old  bookes  have  lasi 

that,  if  he  be  excommunicated,  he  could  not  be  of  a  jur)'. 

I^/^  W.?.  ca.38.       [}']  See  tfe  ftatules  of  \V.  2.  and  At^fic  jupra  -Cartas,  wbi* 

Artie.  i'»n>er         perlons  the  fherife  ought  to  returne  on  jur\es.     And  fee   F,S.B, 

?  N  jf'  ''■  -        bn  IT  de  non  poncndi^  in  aflifts  it  jurat  in^  ('i)  and  the  regiftcr  in  ibe 

&i6(i.  llegi'ur.   lame  writ.     And  fee  theie  what  remedy  the  party  hath  that^ 

returned  itgainft  law. 
^  It  is  necellarie  to  be  knowne  the  time  when  the  challenge  is  n 
Ifl  9E.  4.  16.  be  taken,  [g]  Firrt,  bee  tliat  hath  divers  challenges  mult  take  thea 
10  IT.  .5.  9.  all  at  once,  and  the  law  fo  requireth  indifferent  trialls,  as  di\ea 
^^,3*'.^' ^  challenges  are  not  accounted  double,  [h]  Secondly,  if  one  U 
Brooke  tit.  challenged  by  one  paity,  if  after  he  be  tried  indifferent,  it  i&  tijw 

Chal.  8.  enough  for  tlie  other  party  to  challenge  him.     [i]  Thirdly,  after 

7  H.  6.  40.         challenge  to  the  array,  and  triall  duely  returned,  if  the  ftiuie  parly 

14  11.7.5,6.  Jake  a  challent;,e  to  the  polls,  hee  muft  fliew  caufe  prefently. 
FM  9  r.  4.  Id.  [^/^j  Fourthly,  fo  if  a  juror  be  tbnncrly  fworn,  if  he  be  challent;t4 
ri  ^  V  k.  "^"^  ^^^^^^  caufe  priiCeutly,  an-.i  that  caufe  muft  rife  fiiK'e  ht-  v» 
CiiHl  0**  fworne.  [/]  Fiflly,  when  the  king  is  party  or  in  an  appeale  o( 
20L.  b.ihid.  felony,  the  dtfendant,  that  rh  uUngeth  for  caufe,  mull  <hew  his 
116.  *22  E.  4.  caufe  prefeotly.  Si.\ily,  if  a  man  in  cafe,  of  treafon  or  felony  ffcil- 
ibid.  <;i.  lenge  for  caufe,  and  he  be  tried  indifferent,  yet  he  may  cballec^e 
3  li  D  w  **oi  ^'i^^'P^J^^'^M^^'^^y'  »*^evenihly,  a  challenge  for  the  huiiilred  m«r 
rifl  o'lr  4*  1  ^'^^  taken  bi  foa:  fo  many  bte  fworne  as  will  fer\'e  for  hundre(kH% 
9  11.  5  6.  or  elfe  life  Mcth  the  advantage,  thereof.  Kighthly,  [iw]  inavn*. 
r/l  1  H.  .*)  10,  ^l  J^i.^^^N  the  giaundjury  iiiuft  bee  challenged  before  the  foa« 
.18.  K^.'ii.  '  knights  before  they  be  returned  in  court;  (3)  for  after  they  be 
(Ant  1.57.  a.)  returned  in  court,  there  cannot  any  challenge  be  taken  unto  thca 
fm]  7  H.  4.  i.'0.    Ninthly,  ho/«,  [n]  The  array  of  the  talcs  Ihall  hot  bee  challenged 

15  L.  4.  1.  i^y  ^jiv  one  party,  uniill  the  array  of  the  principall  be  tried;  but  if 
\n]  9Yj,  4.  27.  the  plaintife  challenge  the  array  of  the  principall,  the  defeDdsLl 
34  VfT.  6  ^^^y  challen!:,e  the  array  of  the  talcs.  After  one  hath  taken  a 
IS  K.  i       .      challcnj'^e  to  the  polio,  he  cannot  challenge  the  array. 

•Chal.  108.  Now  it  is  to  be  fcu-ne,  how  challenges  to  the  array  of  the  ptis- 

cipall  pannell,  or  of  the  taksy  or  of  the  polles  fliall  be  tried,  aiwS 
who  (liall  bee  tiiors  of  the  fame,  and  to  whom  proceffe  iliall  i( 
awarded, 
'f  >]  ibK.  4  8.        !•  [o]  If  the  plaintife  alledge  a  caufe  of  challenge  againil  tbt 

vFoiici'c.  55.)      fherife^  the  procelfe  ihall  be  directed  to  the  coroners ;  if  ^y  casir 

*■ 
(8)  [See •Note  285.]  fertation  upon  this  writ  in  his  MifcellsBr 

of  I^w  Tra6Vs,  p.  56. 
[k8.  a.]  (3)  Ace.  ant,  15(2.  b.  k  miL  204.  ^ 

(0  [?ee  Note  286]  .        ^  ^  .  ^^ 

(2)  bee  the  late  mr.  ferj.  Wynne's  Dif- 
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i^ainil  any  of  the  coroners,  procelTc  ftiall  be  awarded  to  the  reft ; 
if  againft  all  of  them,  then  the  court  fliall  appoint  certaine  elifors  or 
Qlliors  (fo  named  ab  elig\ndv)  becaufe  they  are  named  by  the  court, 
agiiinft  wbofe  returne  no  challenge  ihall  be  taken  to  the  array,  be- 
caufe they  were  appointed  by  the  court ;  but  hee  may  have  his  chal- 
lenge to  the  (4)  polles.     [p\  Note,  it  proceiTe  be  once  awarded  for  [p]  15  h,  7.  9. 
the  partiality  of  the  fherife,  though  there  be  a  new  flierife,  yet  pro-  14  II.  7.  3i. 
celi'e  ftiall  ncver'bee  awarded  to  liim;  for  the  entrie  is,  Ita  quod  ^^  **•  ^  *'• 
xivtcomes  ft  non  intromittat.     But  otherwife  it  is,  for  that  he  was 
tenant  to  either  paitte,  or  the  like. 

2.  [7]  If  the  array  be  challenged  in  court,  it  fliall  be  tryed  by  [<i]^^*  AflT.  .S. 

two  of  them  that  be  iiapannelled,  to  be  appointed  by  the  court;  ^^u'f"^* 

for  the  triors  in  that  cafe  fljall  not  exceed  the  number  of  two,  un-  c^^l  38 

lefle  it  be  by  confent.     But  when  the  court  names  two  for  fome  3,i  h»  6.  21. 

fpeciall  raufe  allcdged  by  either  partie,  the  court  may  name  others.  4  E.  4.  17. 

If  the  array  be  quaOied,  then  procefle  (hall  be  awarded,  utfupra,  *^  ^*  ^i 

[r]  If  a  pannell  upon  a  rewire  facias  be  returned,  and  a  talcs^  « li ST^b't? 

and  the  array  of  the  principall  is  challenged,  the  triors,  which  try  jqj'  34   ^fl-  g^ 

and  qualh  the  array,  Ihall  not  try  the  array  of  the  talcs  ;  for  now  it  97,  Art'.  ^28. 

is  as  if  there  had  beeae  no  appearance  of  the  principall  pannell :  4a  AiV.  26. 

but  if  the  triors  affirme  the  array  of  the  principall,  then  they  fhall  tj*!^  ^-  ^'^' 

try  the  array  of  the  talcs.     If  the  plain tife  challenge  the  array  of  ^  f^^'^    ' 

the  principall,  and  the  defendant  the  array  of  the  tales,  there  the  7  E.  6.  Dier  78* 

one  of  the  principall,  and  the  other  of  the  talcs,  fhall  try  both  9  H.  ^.  ii. 

arrayes.    For  other  matter  concerning  the  talcs,  fee  \s\  in  my  Re-  W  ^0-  Co.  104. 

ports  matters  worthy  of  obfervation  (5).     [t]  When  any  challenge  ^^'  I^«»*^**^'« 

is  made  to  the  polls,  two  triors  (hall  bee  i\ppoinled  by  the  court ;  m  19  n  ^  9^ 

and  if  they  trie  one  indifferent,  and  he  be  fworne,  then  he  and  the  5>g  E.  4. 

two  triors  fliall  try  another;  and  if  another  be  tried  indifferent,  ar^d  CIihI.  61,62. 
he  be  fworne,  then,  the  two  triors  ceafe,  and  tlie  two  that  be  fworne 

on  the  jury  fhall  try  the  reft,     [i']^^  ^^^^  plaintife  challenge  ten,  [»r]  7  H.  4.  il. 
and  the  defendant  one,  and  the  twelfth  is  fworne,  beraufe  onij  can- 
not try  alone,  there  fliall  be  added  to  him  one  challenged  by  the 

plaintife,  and  the  other  by  the  defcndiuit.     \\  hen  the  triall  is  to  be  f  idIii  h.  4  61. 

jiaJby  two  counties,  the  manner  of  the  triall  is  worthy  of  obferva-  48  E.  3  30. 

tion,  and  apparant  in  our  \w\  books,     [,r]  If  the  foure  knights  in  n  H.  4,  6^. 

the  writ  of  right  be  challenged  they  (hall  try  theuifelves  (6),  and  W2«K.  3:18. 

t,  Kg  k  1  they  fhall  choofe  the  graund  afTife,  and  try  the  challenges  V  i  Tq^-^'i  q    ' 

•^    '    '-^  of  the  parties,     [y]  If  the  caufe  of  challenge   touch  the  (Hob.  84!ijsif!. 

diflionor  or  difcredit  of  the  juror,  he  fliall^  not  be  examined  upon  374. 232.Cro. 

his  oath,  (1)  but  in  other  ctUVs  he  fiiidl  be  examined  upon  his  oath,  J""'*  •'»88. 

to  informe  the  triors.  O2)    [2]  If  an  incjueft  bee  awarded  by  default,  r^T^*?f ^i  \^4 '^ 

the  defendant  hath  loft  his  challenge ;  but  the  plaintife  may  chal-  4  r,  4  3  ' 

lenge  for  juft  caufe,  and  that  fliall  be  examined  and  tried,  10 10. 3.  3^. 

VVherefoever  the  plaintife  is  to  recover  per  lifttm  jnratorum,  2t3.AflW8.3i. 

thcre«ou"ht  to  he  (i\e  of  the  jurv  that  have  had  the  view  or  knowne  ^^  M*-?'  '**'* 

the  land  in  queftion,  fo  as  he  be  able  to  put  the  plaintife  in  polVefTion  ^^'^  35  ^^ 
if  he  reccf^er.  ..,.*. 

In  a  proprietate  proband^,  and  a  writ  to  inquire  for  wafte,  the  To]  8  H.  5.  lit. 

parties  have  beeiie  received  to  take  their  challenges.  (3)    [a]  But  Chnl.  167. 

pafling  ^^I-'*-^, 

(4)  See  further  on  awarding  vmirts  to    [158.  b.] 

oroncrs  and  on  appointing  ^///or/,Umfrev.  (1)  Held  accordingly  by  the  Court  lu 

l^x  Coronator.  255.  to  iit.                       *  C«ok*sc?.fe,  Sa!k.  153. 

(5)  Sec  alfo  Trials  per  Pais,  chap.  5.  (2)  [Sft  Note  287  ] 
^  .   ((>)  Accpqft.  ^94.  a.  (5)  iSec  Note  288.] 
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Lib.  2.    Cap.  1£.  Of  Rents.  Sefk.  2S4. 

54  fl  S.  ChaL    paflTing  over  many  things  touching  this  matter,  T  will  conclude  vHh 
^^'  the  faying  of  *  Brai^on,   Plures  aatem  alia:  funt  cau/ct  recMjandiju- 

A  E  A^i*^        ^*'°'"^*'       ^ui^iw  ad  prig/ens  non  rfCoIo,fed  quctjam  enumerate  fitat 
16  £.  4.  i.         /mficioiit  exanpli  cavJU,  (4)    And  fa  let  us  return  to  Uitletan, 
•  Bni^  lib.  4 

U'  1&5.  «<  D<  rifneto^  SfC."^    It  fhould  be  Ttcinefo.     Tlcineikm  is  d^ved 

<r.  Co.  1.  ^f  ^]jig  vord  rict/itf  J,  and  fignifieth  neighbourhood,  or  a  place  neoe 

Sulwers  cafe.)    ^^  hanti,  or  a  neighbour  place.     And  the  realbn  wherefore  tlic  joiy 

mull  be  of  the  tfeighbournood,  is,  for  that  vicinus  faHa  zicbu  pr^ 
Jkm'UurJcire ;  all  which  is  iiuplied  in  this  word  (SfC.J 

*^  Quodfammoneat  eos,  Sfc!"  Swnmoneo  is  compounded  ofJiA  k 
moneo,  Sf  eitphonuz  gratia  it  is  iaXdifumnioneOj  to  w*ame  or  fiunmoa. 
as  in  this  cafe  the  Iherife  muA  warne  or  fun^mon  the  recognitors  of 
r  ^  «  A  iw  ^^  ^^^  ^  appeure  before  the  juftices  of  aflife,  &c.  And  it  ii 
rJ  '^V'^ri  truly  fttid  [5]  that  in  this  cafe  le^timam  fummonitlQntm  redpmk 
Mirr.  cap.  t,  propnd  perfona  tihtcunque  tnventits  Juent  tn  comitatu  m  qHoJment 
fed.  XO.  Flat*  rr5  petit  j  ;  ^i/i  quulemji  non  inieniatur^  fyficit  fi  ad  domicUiumJut, 
lib.  6.  cap.  6.      (/i^a  /ameA  alicui  dtjamilid/ud  manififtefucrit  reiata^  ^c. 


J3ittca|*.isi. 


"  Per  h<mQ$  fummonitorezr  Yltrt  two  things  arc  to  bee  obfemi 
ll  That  toe  furpmoners  mud  be  boni  (id  ^)  fide  digni,  ttt  T'oUtai 
legit imum  trjlimonium pcrhihere^  cUrn  inde  per  jvfiiciarios  fuerhit  re- 
rfJBrac.  'Jyjjj     gutjiti.    [c]  And  another  faith,/ciiM,  ne  jerfs,  ne  enfans^  ne  nr/fv- 
JJcra*"    i^"P"*  fif^y^f  ^^  "w/  que  ncjt  ^fife  tenant^  ne  poet  cji  hone  fnmmoncr.     2.  ft 
Braaon  "^  ^^  fpoken  in  thf:  plurall  number,  per  bonos  fuimmnitores,  and  there- 

Brif.on  f«bi  fore  there  mull  be  two  at  the  lead.  JTec  fufficit  quhi  fummomtit 
FJeia      /.upra  fiat  per  unum  tantuMy  4 c.  necejfe  efi  igitur  quhd  per  dvos  ad  nrzan 

frfMle  ifr   iid*  '^^'  ^^'    '^^^^^  ^^  ^^^  ^  fummons  of  a  tenant  in  a  reall  adion; 

cial.  u%!vyt.^'  whereof,  and  of  pernors  and  veiors  you  Ih'all  reade  [d]  plenMMlj 

43  E.  3.  32.  and  plainely  in  our  bookes,  whereunto  being  matter  of  couriie  f 

24  K.  3.  Aru  refer  re  you. 

^  ^^***  Jtem  fummonitionufti  alia  efi  generalise  aUa/pecwKs,  Whereof  yes 

^H  6  1^  b  fliall  finde  excellent  matter  in  our  [e]  old  bookes,  where  you  (hall  alto 

F.  N.  B.  97.  •  rc*de  at  large  defuinmonitione,  prct/umfhonittone^  Sf  rejvmmaintiicmc, 

Bruaon  "^^j^  «  Facere  recognitionem*'    Cognttio  is  knowledge,  or  knowlcdgr- 

y"*^°  ^tupra  ment,  or  opinion,  and  recognition  is  a  ferious  acknowledgement  or 
'  *^.       ^  opinion  upon  fuch  matters  pf  fa6l  as  t|iey  fhall  have  in  charge,  and 

thereupon  the  jurors  arc  called  revognitores  afiifif.    Vide^ecL  233. 

tecognitio  taken  for  the  coi\fe(rjon  of  the  tenant. 


"  PanncU"  is  an  Englifh  word,  and  fignifieth  a  little  part;  fer 
a  pane  is  a  part,-  and  a  pannell  is  a  little  part ;  as  a  pannell  of  wain- 
fcot,  a  panutU  of  a  faddle,  and  a  pannell  of  parchment  wherein  the 
jurors  names  be  written  and  annexed  <o  the  writ.  And  a  jikry  is 
faid  to  be  impannelle d,  when  the  flierife  hath  entered  their  names 
9j»|iiUr  f2X  -    into  the  paiinell,  or  Utile  peece  c(  parchment,  inpanneUo  agifit^ 

•  Brief e  de  droits"  Breve  de  reRo.   Writs  of  right  be  of  two  d^ 

tures:  1.  A  writ  of  right,  whereof  Lt^/e/on  here  fpeaketb,  wfaick 

.i»  ibe  bigheft  wri|  of  all  other  reall  writs  whatlbever,  dhd  hath  the 

grealell  lefpe^,  £(c.  an<j  the  moft  alTured  and  finail  judgement; 

(4}  See  further  on  challenges  pf  juron    Trials  per  Fs.  dUpf  9.  and  tide  friat-  iH 
Kiuh.  FhihcKed.  oi.a.  I^iin^/JulLed.of   yioer.  .     «      . 

^^*  P*  37V'    Pa^t-  Sher.   ilted.   i^. 


Lib.  2.  •  Of  Beats.  .  ^Se€t.,Sfi4^ 

«Qd  therefore  this  writ  U  called  a  writ  of  right;  and  this  in  [/*]  old  r/]Brarton  lib. 
books  is  called  dreit  djreit ;  and  this  writ  cjl  darrein  reviedi'e  ae  touts  ^-  J^-  37i  .  i  T 
recoveries  enter  touts  ordres  des pleas;  and  the  jury  in  this  writ  is  Sr'**'?J\VT:,* 
called  magna  ajffifay  or  tnagnajurata,  at  Littleton  here  faith,  a.  Writs '  Gitnvih  iik  i:V  I 
of  right  in  their  nature,  as  the  rationabili  parte,  and  ne  injufte  vexes,  ^c.4.5,&<tlib'i  .::  • 
-         '  c.7.lib.it.<rii.i.-  - 

'•  JDt.re^aJ*    Re&um  is  a  proper  and  fignifirant  word  for  the  (2.Ilo.Abr.<r86.)": 
right  that  any  hath,  a«d  wrong  or  injury  ig  in  French  aptly  called  (Poft,  265.. a.    .- 
tort ;  be«aufe  injury  and  wrong  is  wrefted  or  crooked,  being  contrary  ^^^^  *•) 
to  that  which  is  right  and  flraight.    Now  the  kw  that  is  iinea  reHa  ■ 
ejt  index  fui  et  obtiqu'i.  And  Brit  ton*  faith,  that  fort  alalcy  ejt  con^  *Brjtton  fo,  116. ' 
tr/iryt^  ,ijC[iA'Q&  aptly  for  the  caufe  aforefaid  is  injury  in  English  FleuIiUsJ. 
called  wron^.    And  injuria  is  derived  of  in  ilnd  jus,  becaufe  it  is  ^*-  ^* 
contrary  to  right;  fo  as  a  faire  tort  Isfacere  tortum.     And  IHeta' 
fp-lth,  [g\  eft  autem  jus  publicum  et  privatum,  quod  ex  naturaHbus-"  [^JFletalib.  tf. 
prarceptis,  aut gentium,  aut  civilibus  eft  coll ci-ium  ;  et  tjuod  in  jure^'^^  ^'         -      . 
Jcriptojus  appeUaluryid  in  lege  Anglia  return  ejje  dicilur.     And  in' 
tbe[^]  ^Jir^or,  and  other  places  of  the  law,  it  is  called  droit ;  sxs   [A] Minor  ca.?.. 
droit  defend^  the  law  defendetb.  fe^.  16.  &  cap. 

rl  ^X},  a.l  *-^^  ^^  Reg^fter,"  Regifter  is  a  moft  ancient  booke  of  the 
'^'  *J  common  law;  and  it  is  two-fold,  viz.  regiftrum  brevium  i«t«  i  84 
origuialiumy  and  regiftrum  brevium  judicialiufn.  It  is  a  French  word.  }:»i.Coin.:^8.b. 
^d  fignLfieth  a  memoriall  of  writs.  Sometimes  the  regider  of  origi- 
Ball  writs  is  called  regiftrum  cancellarice ;  becaufe  all  originall  write 
doe  ifiiie  out  of  the  chancery,  as  extra  officinam  jvfticiw ;  for  the 
antiquity  and  eftimation  of  which  booke  I  referre  the  reader  to  the 
epiflle  before  the  Tenth  Part  of  my  Commentaries  (i.)  ' 

'^  Magna  ajflfa  eligendc^*  is  a  judiciall  writ  to  the  fherife  to  re-  (Cro.Ch».51^) 
ttinie  foure  lawful]  knights  before  the   juftices,  there  upon  their 
oathes  to  returne  twelve  (2)  knights  of  the  vicinage  to  try  the  mife 
in  a  writ  of  right* 

"  Aftife  de  common  de  pafture,  SfC.**   Of  what  things  an  ajjtfe  of 
novel  dij/ei/n  lay  at  the  common  law,  and  of  what  by  the  ftatute,  you 
may  r/eade  at  large  in  my  [k]  Reports  in  John  JVebbe's  cafe,  where  pc]  8.  Co.  45. 
the  authorities  of  law  are  plentifully  cited,  and  they  and  the  ftatute 

':Wcll  explained.  But  fince  Littltton  wrote,  a  man  njay  have  [/]  an  p]  s^  H.  8. 
afllfe  of  novel  diffeifin^  ajjlfe  of  mord'anc'  or  any  praecipe  quod  reddat^  ca.  7. 
quod  ei  deforceaty  write, of  dower,  or  other  writs  orijginall,  as  the  cafe 
ihall  require,  of  tythes,  penlions,  or  other  ecclefialticall  or  fpirituall 
profit,  if  he  be  difleifed,  deforced,  wronged,  or  otberwife  kept  or  put 
from  the  fame,  which  by  the  lawes  and  ilatutes  of  the  realme  are 
made  temporall,  or  admitted  to  be  or  abide  in  temporal!  hands ; 
io  as  bythefaid  adl  a  lay  man,  having  tithes  or  offerings,  may 
either  fue  for  the  fubtradion  or  with-holding  of  the  fame  in  the 
ecclefiadical  court,  or  at  the  common  law,  at  his  election.  And 
feeing  no  fpeciall  writ  is  given  *  by  th^^atute,  the  party  muft  have  'r  E.  i5.TOf- 

^generall.writ  of  aftifi  de  libero  tenemento^  and  make  a  fpeciall  pleint.  83,  &c. 

^i^ut  \x\^ptati:ipt  mull  be,  quod  rtddat  omncs  et  omhimodas  decimas'ma* 

Jorcs^jnisUaSj  clminutas,  infra  Dale  quoquoihado crefcen*  conOng^'dc 
.,  ..,  *  annatitim 

(l)  See  alfq  ant.  16?  b.  and  73.  b.  (2)  [See  Note  289.! 

1  .  j '  ^  ,8  +    ;  . , ,: ,   .-.  .         >. 
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Lib.  2.  Cap.  1 2.  Of  Rents.  Se<St.  234., 

[ml44£  S  'y.  annuatim  rencTon*,  or  the  hke^  according  to  his  cafe.  [«]  Bet 
Vid.  RcgiiLib5.  neither  allile  nor  sjiy  prctcipe  did  lye  of  tbem  as  of  tythes  orasy 
Vid.  le  bi  icte  de   ^^^^^^  ecclefialncall  duty  at  the  common  law ;  for  the  aifift  brought 


tum  ieoUttUS  Cft. 
iticimo.  braCton 
lib.  5.  fo.  4<»2. 
Britlon  to.  SOO. 
Kj*;iu.  f»).  35, 
4  H.  3,  27.  !29. 
16  E.  .'^.  qnare 
imp.  i4''. 
VM.  y.  H.  3.  til. 
Gr..nt  c9. 
(Cro.Cha.  301  ) 

r?i]  er  h.  n.  of 

MoiiafiertCkiiot' 

pr!ni»*<l. 

Si  H.8.ca.l3. 

^7  H.  8.  ca.  4. 

1  £.6.  ca.  14. 

Mar.  Cii.  8. 

2  K.  .IcH.  15. 


i1  &*rll  «.!^  '   of  ibe  tenth  part  of  all  manner  of  come  i;rowin2  in  an  hundred  acre 

ot  Una,  a!te(  the  tythes  of  the  parlou  taken,  was  a  lay  protit^ 
prendfr^  and  no  ecclefiafticall  duly. 

l>uc  tythes  or  other  ec^clefiafticali  duties,  that  came  to  the  cw'sfx 
by  the  ftatutes  [«]  of  27  II.  8.  31  H.  8.  37  II.  «.  and  1  E.6. 
are  by  tbi  fe  Oatntes  and  this  of  3a  H.  8.  and  of  1  and  a  Ph.  & 
Mdri£  in  the  hands  of  layourn  tetnporall  inheritances,  and  iltallbe 
accounted  alTets;  and  husbands  fhall  be  tenants  by  the  curieiie,  ssi 
wives  endowed  of  tbem,  and  iliall  have  other  incidents  belongii^Sf 
temp^rall  inheritances.  Onely  this  ecclefiadicall  quality  tbey  ht^ 
that  the  owner  or  polfeiTor  thereot  may  fue  for  the  fuhtraufUon  of  tk 
fame  in  the  ecclefiaiticall  coorU 

But  by  another  [o]  katute,  remedy  is  given  afwell  to  the  lay  per* 
fon  as  to  the  ecclelialticall  peribn,  for  fubtra^lion  of  all  Doannerd 
prediall  tythes ;  and  he  ihall  recover  the  treble  value  if  they  be  eat 
jnftly  divided  or  fet  forth;  and  albeit  the  treble  value  be  ootci- 
prefly  given  to  the  proprietary  of  the  tythes,  yet  forafmuch  aslieis 
tire  party  grieved,  and  he  fanth  the  propertie  and  intareft  iD  tbe 
[oj  :? L, 6.CJ1.13.   jyjbes,  the  treble  value  is  given  to  him;  and  whenfoever  a  ftsttist 

give th  a  forfeiture  or  penaltie  againd  him  which  wrongMy  (fe- 

taincth  or  difpoflefl'eth  another  of  his  duty  or  iutereil,  in  thatca&be 

'  that  hath  the  wrong  (hall  have  th^  tbrfeiture  or  penalty,  and  fltaS 

have  an  action  therefore  upon  the  ftatute  at  the  conunon  law,  and 

the  king  Ihall  not  have  the  forfeiture  in  that  cafe.     And  fo  itvis 

[p]  adjudged  in  the  exchequer  upon  conference  J^ith  other  jc4g5 

in  an  information  for  the  treble  value  for  not  fetting  out  o[  tjtks 

Wo.^ln^T/Ji!!  "•.  ?^'^«^^'»«  i»>  the  county  of  Cambridge.   (3)  And  if  the >roprictiry 

chequer,  and  (o   ^^^^  ^"^  ^^^^  ^^^^^  fubtradion  of  tythes  in  the  ecclefiailicalt  court,  (bet 

it  wast  refolved     he  (hall  recover  but  the  double  vahie  by  the  exprelle  words  of  tlx 

bjal:  the  judges  att.     Wherein  it  is  to  be  oblerved,  that  the  aft  of  parliament  doA 

jponconiercnce  gjyp  a  temporal!  remedy  at  the  common  law  to  parfons  "and  vifsn 

'*         ^and  other  ecclefiafticall  perfonsfor  an  e$:clef)afticall  duty,  aod  u 

laymen  proprietaries  of  tythes  the  like  remedy ;  but,  as  it  hatk 

beene  faid,  tbey  have  ^leftion  either  to  fue  for  the  treble  value  al 

the  common  law,  or  for  the  double  value  in  the  ecclefiafticall  coirt) 

or  for  fubtra^Uon  of  tythes  there  alfo.  (4) 


[p]  Pafch.  ?9. 
iLliz.  between 


reg»«. 


r^l  Britton  fo. 
178.  179.  &c. 
Bra^n  lib.  4. 
tradat.  S.  per 
t»tiin>.  fj.  1252, 
£cc.  Mirror  cm. 
J.  iV-^t.  1.5. 
FN.l).  114,«tc. 
fr]  Bri'toii  ca. 
90.  to.  «52. 
vjiiatt.  lib,  4. 
fo.  238.  Mirror 
ijbi  fdpra. 
T.  N.K  195. 
H^'pift.  orrg.  so. 
£i]  Bradtoii  Co. 
«85,  «86.  Prit- 
ton  ca.  95.  fo. 
f.**.   Mirror 
u?  i  ^ipra. 
f.r^.B.  48,49. 


"  ^Jfffii  dt  morfTanceJlcr/'  AJfifa  mortis  aniccefforis.  [q\  Th» 
writ  a  man  may  have  after  the  deceafe  of  his  immediate  anceirw; 
as  where  his  father,  mother,  brother,  fifter,  uncle  or  aunt,  dyefeifsi 
of  any  lands,  and  an  eftranger  abate,  &c. 

"  jifff/e  dt  darrcine  prrfcntrnffit,"  Aflifa  vltimot  prwJaUstioBtt 
whercf»f  you  fhall  reade  [r]  plentifully  m  our  biiokes. 

'i'o  thf  i*e  nmy  be  added  ajjifa  utrinny  or  Juris  ufrumy  [s]  which  is  tb« 
highelt  writ  a  parfon,  vicar,  &c.  can  have  for  the  recovering  of  the 
gkebe  land,  ^c.  in  right  of  his  church.  But  it  may  be  denuuided, 
wherefore  thefe  originall  writs  are  called  by  the  fpeciall  name  of 
afTifes  more  than  other  origiuall  writs;  and  here  Li// /c/oii yeeldetk 
the  reafoo,  becuiUe  that  by  thefe  writs  it  is  commanded  U)  the 


(3)  The  fame  cnfe  is  more  Ad!y  flated 
by  lord  Ccke  in  2.  Iiilt.  650.  being  p.irt  of 


his  comtnenton  the  ftatute  of  aXd.(^ 
^  (4)  [Sec  Note  290.] 


Lib.^  2.  Of  Retits.  ^    Sed.  fi35. 

flierife  quhd  Jitnmoneat  w,  which  is  as  much  to  fiy,  ufr  to  fummon  a  ^ 
jury.  So  as  in  thefe  cafes,  there  is  a  jury  returned  the  firft  day, 
Fl  'iO  b  1  ^^^  ^^^y  arc  to  appeare  as  foone  as  the  defendant.  And  be- 
L  O'y*  'J  ca^ufe  by  thefe  wriis  a  jury  i<i  to  be  relumed,  the  law  calleth 
them  affifes,  ah  effeSitt ;  becaufe  an  ailife  (which  in  this  fenfe  fig- 
nifieth  a  jury)  is  to  he  i-eturnod.  B  -t  belide  thp  fignification  of  the 
Writ  *'  of  affite,  whereof  Ltttkton  here  Ipeaketh,  it  figniiieth  the  •Kag.Chari^ 
whola  proceeding  upon  t'^e  writ.  ^;  ^^'  *"**  • 

In'other  originall  writs  regulafly  no  JU17  is  to  be  returned  before      •  *•  *^*'  ^* 
the  appearance  of  the  paities  and  an  iilue  joyned  between  them; 
^nd  therefore  thefe  other  originalls  are  not  called  affifes. 

**  Pur  un  ordinance/'    Here  qffifa  fignifieth  an  ordinance,  &c. 
Ordinance,  vrdinatio,  is  derived  of  the  vei;be  ordinart^  to  ordaine  or 

fet  in  order.     And  note,  an  a<^l  [r]  of  parhainent  (as  Littleton  here  fr]  19  H.  5. 

provethVis  an  ordinance ;  for  it  lets  downe  orders,  which  are  to  bee  ^^^^  uUiim  16. 

kepi  as  lawes:  and  fo  is  ordinal lo  Jorejioty  ordinatio  de  inqviJUioni-  ^  p't'^h^^ 

bus,  and  ordinatiu  contra  fervientes^  and  other  ftatut^^  many  timeis  05  -£  ^  ^  * 

aalled  ordinances;  and  it  is  faid  almoll  in  every  ad  of  parliament^  Ke^^ift. ortg.199. 

^  Be  it  therefore  ordained,  &c.  by  authority  of  this  parliament/  or  30  £.  1.^  ft.  f. 

the  like.   But  k  converfo,  everv  ordinance  is  not  a  ftatuie,  as  that  of  f  ■•^•.^  *'^*  ^'^* 

8  H.  6a  cap.  29.  (1)  for  evei^r  flatute  muft  be  made  by  the  king,  »«  "i*i««  <:»fc. 
with  the  aifents  of  th€  lords  and  commons ;  and  if  it  appeare  by  the 
9£t,  that  it  was  made  by  two  of  them  oaely,  it  is  no  ilatute.  (2) 

The  example  put  by  LittUton  is  ajjlfa  panis  ct  cervijia.    [s]  This  M  Mir.  c«.  l« 

ordinance  was  made  at  a  parliament  holiden  anno  51  H,  3«.and  tha  ?  J? ^^f*^"'?" 

like  ordinance  was  made,  entituled  ailifa  cervi/ia^y  which  you  may  £jyg  *^Bra£l  ti. 

fee  in  old  Magna  Charta,  fol.  57,  b.  [t]  And  fo  ajffifa  de  Clarendon^  3.  fo.  135.  ' 

which  was  in  10  H.  2.  and  ajftfa  forejtct  ordained  in  anno  34  £.  1.'  [(]Stanf.  fo. 

^nd  fuch  like.     And  aptly  an  ordinance  of  parliament  uitiquity  1^8.  Mir.ca.  f, 

hath  called  an  afllfe,  for  that  an  aft  of  parliament  doth  ordaine  fuch  ^^l^^  3131 

a  certaine  order,  as  nothing  can  be  done  more  or  leffe  by  right.  Rcgia.orig.279, 

[ti]  And  Fiet^  faith,  et  habet  rex  in  potejlate  Jud  ut  leges  et  confue-  \u]  FIct  B.  t» ' 

tudines  et  adifaf  vh  regno  fuo  provijas  et  approbaias  et  jurataSy  ^c,  ««•  ^7> 
where  aOSfes^are  taken  for  itatutes^  which  are  the  efieds  of  the 
(eiTiOQS  of  parliament. 

De  ponderibus  et  menfurisy  of  weights  and  meafures,  is  a  moft 
neceiiary  learning  to  bee  knowne,  and  daily  in  ufe,  but  it  belongeth 
•    not  to  this  treatife.    In  (bme  other  (if  God  fo~  pleafe)  fomewhat 
Oia!l  be  faid  oi  them*  (3) 


Seia.  235, 

/TEM,  Jifiitfeignior  et  tenant,  A  LSO,  if  there  bee  lord   atid 

etleJeignwr£rantalerentde{on  -^^  tenant,  and  the  lord  grantetU 

Hnant  per  fonfoit  aunautevyfavant  the  rent  of  bis  tenant   by  deed  to 

aluylesfervices^etle  tenant  attwma^  another,  faving  to  him  the  other 

0CO  ejl  '«?»  rent  feckej  come  efi  dit  fer vices,  and  the  tenant  atturnetli, 

adevant,  '                          *hat 


4)  [Sec  Note  29|.]  little  on  thcfc  fubjefts  in  twd^thtr  works. 

^2)  [See  Note  292.]  Sec  2.  lult  41.  and  4.  Inft.  273. 

Q)  Accordingly  lord  Col^e  dUfpourfes  a 


! 
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adevani.    Mes  Ji  le  rent  a  luy  foit  that  is  a  rent  fecke,  as  it  is  afore^ 

deuie  alprochcinjonr  depaymefit,  il  faid.    But  if  ihe  rent  be  denied  hitn 

m  ad  ajcun  remedie\  pur  ceo  qu*il  at  the  next  day  of  payment^  bee 

navait  de  ceoafcun  pojlijlion.   Mes  hath  no  remedie;  becaufe  that  be 

Ji  le  tenanty  quaunt  il  attuma  al  had    not    thereof   any  poffellion^ 

grantee,  <m   apres^  voile  doner  al  But  if  the  tenant  when  he  atturneth 

grantee  un  deniery  ou  un  maile,  tfc.  to  the  graantee>  or  afterwarde^  w'di. 

t^'nofme  de  feifin  de  le  rent,  donques  give  a  penie  or  a  halfepeuie-  to  the 

fi,  apres  a  le prockeine  jour  de,pay^  grantee  in  name  of  leifin  of  rent/ 

meni  le  rent  a  lay  foit  aenie,  il  avera  ttien  if  after  at  the  next  dav  o| 

mffife  de  novel  dQeifin.    Et  iffint  eft  payment  the  rent  bee  denied  bim, 

feu  home  granta  per  Jon  fait  un  an-  ne  (ball  have  an  alfife  of  novel  dif' 

mud  rent  iffmnt  hors  de  fa  terre  d  feifin.   And  fo  it  is  if  a  man  grant 

ttft  outer f  %c,  Ji  le  grantor  adonques  by  bis  deed  a  yearely  rent  iffuin^  out 

^m  apres  payajal  grantee  un  denier,  of  his  land  to  another,  &c.  it  the 
€U  unmaite,  ennofmedefeijindele^  gniuntor  then  or  after  pay  to  the 

rtnit,  donques,  Ji  apres  alprocheine  grauntee  a  penie,  or  an  hairepenoie, 

jfmr  de  paynunt  le  rent  foit  denie,  In  the  name  of  feifin  of  the  rent/ 

ie  grantee  poet  aver  affife,  ou  mterr  then,  if  after  the  next  day  of  pay* 

mmi  nemy,  Sfc.  ment  the  rent  be  denyed,  the  grann- 

tee  may  have  an   affifej  or   elfe 

not,  &c, 

^  777  le  tenant  attoma!^    Here  it  appeareth,  that  an  attoma* 
ment  (that  if,  an  agreement  to  the  grant)  is  no  feifing  of 
the  rent. 

*^  II  ne  ad  afcun  remedie^  i^c!^  which  is  as  mu(:h'  to  fay,  as  be 
liath  not  any  remedy  cither  at  the  comtnop  law,  or  in  any  courf 
of  equity,  which  is^wprthy  of  obfenration. 

Se^iBMre^rihif  «  Vwle  doner  al  grantee  un  denier ^  ou  un  maUe^  ^c.  en  nofme  de 
to  theCbapter  yej/fn  f[e  rent^  SfC."  Here  it  is  to  be  obferved,  that  payment  of  any 
Sca^^S*"'*'*  money  in  name  of  feifm  of  the  rent,  before  any  rent  become  tiue,  iar 
(4.Co.io.Poft.  ^  g^^d  feifm  of  the  .rent  to  have  an  afTife  when  it  is  due ;  and  that^ 
314.  h.  315.  A.)    which  is  given  in   the  name  of  feifin  of  the   rent,  worketh  his 

effe^  to  give  feifm,  and  yet  is  no  part  of  the  rent,  nor  (hall  [iQq  ^  1 
be  abated  out  of  the  ,rent :  bat  you  (hall  read  more  hereof  ^  *  <^4 
hereafter,  Sed.  565, 

"  Undenier,  ou  un  mqile,  4*c/'  Here  by  this  (IpC.)  is  implyed, 
that  fe  it  is  of  the  gift  of  a  (heepe,  pr  an  oxe,  or  a  ring,  or  a  pair^ 
of  gloves,  or  a  poun(i  of  pepper,  or  of  any  valuable  thing, 

(6.  Co;  56.  b,  *•  Jffmt  Ji  home  grant  per  Jbn  fait  un  annual  rent  iffuant  hors  <fc 

^  C©.  9.)  Jpn  terre  a  un  auter^  Sfc"    By  this  (ifC)  is  implyed,  that  the  grant 

and  delivefie  of  the  deed'  is  no  feifm  of  the  rent;  and  that  a  feifin 
'  in  law,  which  the  grantee  hath  by  the  grant,  is  not  fitificient  tq 

n^aiHtkifle  an  affiie  dr  anv  other  reall  adion,  but  then  muft  be  ^ 
'  «(£hiall  feifin.     •  , 
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Sed,  S36.     . 


I,  de  rent  fecke  home  poet     A  LSO,  of  rent  fecke  a  man  may 
affife  de  mortd'ancefter,  ou   "^  have  an  affife  of  mortd'auno^qr^ 


^  aver   _  , 

hriefe  de  ayelou  de  cojufage,  et  iautr  or  a  writ  of  ayel  orcoiinage,  and  alf 
ftiiters  manners  d*a6iions  reals,  come  other  manner  of  anions  realis,  as  tha' 
la  cafe  gift,ficome  ilpoet  aver  daj'cun  cafe  Ijeth,  sl9  hee  may  have  of  anir 
autre  rent ^  othfer  rent. 

**JDRIEFE  de  aydy"  Breve  de  ava.    This  writ  lieth,  where  the  Braa  li.  f.  fc.'* 
grandfather  or  grandmother  w^s  feifed  of  any  land  in  fee  €7-  Bri«-  «•  ^* 
the  day  th^t  he  died,  and  an  eftranger  abate,  the  heire  ihall  have  f^^^%  V'kn 
Jhis  writ,    [w]  And  if  the  great  grandfather  be/aiel,  proavfis^  of  f  n*^'b'5«x 
great  grandmother,  befaieles,  proavia^  be  feifed,  as  is  aforefaid,  a|id  [i^  g  E.  3.ifc' 
die,  &c.  the  heire  ihaXL  have  a  writ  de  befaiel,  pfoavOy  or  befaiele*,  7  E.S.  46. 


(« 


Brief e  dp  cojinage^  Breve  de  cofifanguinitate.    [a]  This  writ  [ajBraa-ih.  t* 

lieth,  where  the  great  grandfather's  fatlier,  tritavu^  fid  ejlj  tertius  fo.  67.  Brit 

aQU$y  or  abavus  (id  eft  J  avus  avi,  vas  feifed  as  is  aforefaid,  or  c.  99.&C76. 

where  grandfather's  or  grandmother's  mother,  &c.  utfupra*    And  ^^K'tJ^tli^  * 
fo  it  is  of*  the  feifin  of  the  brother  oif  the  grandfather's  grandfethcr,  **** 

&c.  (i) 

''  Rent  fecke."   And  fo  it  is  of  a  rent  charge  to  all  refpefts. 

^'  Et  touts  auteji's  manners  daSions  reals!'    Hereupon  fome  have  I5£.f.  Hga 
catheredy  that  a  man  Jhall  have  a  writ  of  right  of  a  rent  fecke, .  ^^  *•»  ^*«  T* 
or  of  a  rent  charge  ialbeit  they  be  againft  commofi  right.    But  2e /'^it«i^ 
that,  which  liath  beene  faid  by  Littleton  of  an  afiife  of  mortdaun^  p j^  g  ^     ^ 
cefler,  a  writ  of  aye/,  cqfinage,  and  other  a6lions  realls,  is  to  be  un-  14  £.  4.  5.  • 
derilood  after  feifm  had  by  fome  ot  the  anteftors  of  the  deman-  Diverfity  dei 
dant ;  for  without  an  aduau  feifm  or  feifin  in  deed»  none  of  thefe  are  9?*!!^^^^^* 
mamtamable.  ju<J,«,ttt, 


[160.  b.]  Sedl^agr* 

TTEMyfont  trois  ifQufes  de  diffeifin  A  LSO^  there  be  three  caufes  of 

^   de  rent  fervice,  faL  refcous,  re-  "^^  diiTeiiin  of  rent  fervite,  that  is 

plevin,    et   inclofure,     Refcous  e/i,  to  fay,  refcous,  replevin,  and  en- 

quaunt  le  feigmor  en  la  terre  tenus  clofpre.   Refcous  is,  vrhen  the  lord 

^e  luy  dijireine  pour  fon  rent  arere,  difiraineth  in  the  land  holden  of  him 

Ji  le  diftres  de  lay  fott  refcous,  ou  fi  for  his  reo(  behind,  if  the  diflreile 

(efeignior  vieht  fur  la  ierre,  et  voue  be  refcued  from  him,  or  if  the  lord 

'  dijlreyiierj  et  le  tenant  ou  auter  home  come  upon  the  land,  and  will  di& 

ne  luy  voile  fuffexy  Sfc.    Replevin  eft  treine,  and  the  tenant  or  another 

guaurit  le  feignior  ad  dijireine^  et  man  will  Qot  fuffer  him^  &c.    Re- 

repleviii  pleviq 

{I )  See  tbip  tablf  for  tl^c  dfjpvcs  of  ^onfanjiaiaity  placed  bcforf  fol.  |8« 
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replevin  foit  fait  de  le  dijlrejfe  per  plevin  is,  when  the  lord  hath  dif- 

briefe  ou  per  plaint,     Enclolare  leji,  trained,  &nd  replevin  is  made  of  the 

Ji  ies  terres  oh  les  tenements  font  ijjmt  diftrefs  by  writ  or -by  plaint     En- 

enclofes  (i),  que  le  feigjuor  no  poyt  clofure  is,  it*  the  lands  and  lene- 

vener  deins'  lis  terres  ou  tenemens  incDts  bee  foencloied,  thai  the  tord 

pur  dijireyner,     Et  la  eaufe^pur  que  may  not  come  within  the  lands  and 

tieh  ckojes  ijjint  faits  font  diiffilins  tenements  tor  to  diftrein.    And  the 

fl  feignior^  eft  pur  ceo^  que  per  tlels  caul'e,  why  fuch  things  fo  done  be 

cAofe$  le  feignior  ejl  dijiurbe  de  le  difleifin's  made  to  the  lordj  is  for 

mean  per  que  il  doit  avoire  et  vener  this,  tliat  by  luch  things  the  lord  is 

m  fon  renty  fciL  de  le  dyirejU'e.  {2)  diilurbed  of  the  uieane  by  which 

hoe  otight  to  have  cunie  to  his  rent, 

fciL  ot  the  diitreile. 

(Cro. Jim. "40^.  ''JOESCOUSy''  Rcfcvju.^,^ is  here  defcribed  by  Littleton.     It 

».  Ko.Abr.3i77.  -**'  is  an  ancient  Trench  word  comming  from  rtrfvourrery  {id  efi) 

^h*^ftft  ^ecupcrare,  that  is,  to  take  from,  to  refcue  or  recover.     Rejcous  is  a 

Py.  241.  taking  away  and  fetting  at  liberty  againlllaw  adlftreite  taken,  or 

OcCha.  109.  a  perfon  arreted  by  the  proces  or  courfe  of  law.     A  ad  all  is  one, 

F.N.B.101.  c)  as  to  the  point  of  the  diireifin,  to  refcue  the  diftreiTe  after  it  is  taken, 

18  £.3.  3.  jjmj  before- hand  to  refill  and  witbiland  the  taking  of  it;  but  yet  it 

SO  H  7  1  a.*  ^^  ^^  refcous,  until  it  be  diftreyned.    And  therefore  you  may  make 

Si  H.  r,  40.  a.  fi-'^c  difieifms  of  a  rent  fervice ;  refcous  of  a  didrefle,  refifiance  to 

y.N.B.  10«.  b.  diftreyne,  replevin,  (3)  inclofure,  counterpleading  of  the  title,  and 

6  H.  6.  Dif-  vouching  of  a  record  and  faihng.  If  the  tenant  refcue  the  diftrefle, 
Arn  4!  8  E  if  *"^  ^^^^  ^*  difleifrd  of  the  tenancie,  yet  the  ailife  lietb  againftiiim 
ibid.  416.       *  ^^^  ^^^  dintifm  done  of  the  rent  by  the  refcous, 

13  H.  7.  .  "  Pur /on  rent  arere"    Here  Littleton  decideth  an  ancient  qnef- 

l^p^lr*?©?^'  \  tion  in  our  bookes,  [p]  viz.  that  the  rent  niuft  be  behind,  or  elfe  the 

'  .*•;  tenant  may  make  refcous:  for  if  no  rent  be  behind  when  the  dif» 

Xf\  6  Rft  «.  treffe  is  taken,  how  can  the  refcous  amount  to  a  difleifin  of  the  rent 

Jif  Rs'sa  when  none  is  due?* And  fo  it  is,  if  the  tenant  refift  the  lord  to  dif* 

31  £  5.  treine,  when  there  is  no  rent  behind,  this  can  be  no  diireifm  of  the 

Kefcous  17.  rent  for  the  caufe  above  fa3'd,  and  this  (as  it  appeareth  by  Littleton) 

*it  H.  6. 3.  b.  holdeth  as  well  in  cafe  of  a  rent  fervice  between  lord  and  tenant,  as 

7  E*4*30**  in  cafe  of  a  rent  charge,  &c.  And  fo  I  heard  fir  Chriftopher  JVray 
b  E.4.  8.  '  chief  jufiicc  fay,  that  he  had  adjudged  it.  And  that  which  the  J^* 
3^1 11.  6.  47.  .  nant  may  do  when  there  is  no  rent  behind,  may  a  (Granger  do«,  if  his 
F.  N.  B.  102.  E.  bealU  be  dillrained.'  If  the  tenant  tender  the  rent  to  the  lord  when 
U  H.  4. 21. 16.  jjg  jg  ^Q  ^jjg  tbe  diftrefle,  if  notwithftanding  the  lord  will  diftrayne, 
iiftreffc  Br  54.  ^^®  tenant  may  make  refcouf  (4).  If  the'rent  of  "the  lord  be  behind, 
^9  E.  3.  XS.  and  the  lord  diftrcine  the  cattell  of  the  tenant  in  the  high  way  wilh- 
39  H.  6.  7.  in  his  fee,  the  tenant  may  make  refcous,  for  thitt  it  is  de-  P 1 5|  ^.1 
4  Co.  11.  fended  by  law  to  diftreine  in  the  (1)  high  w-ay.  And  *-  *  •' 
a  H*'^*  I  ^y  ^^*  ^^"^^  reafon  if  the  lord  will  diftreyne  averia  caruojc,  where 
(Ant.  47.*b.  there  is  a  fuflicient  diArelTe  to  be  taken  (2)  befides,  or  if  the 

9.  Co,  23,)    7  £.  4.  J4.      (5.  Co.  76.)      17  E.  3.  43.      Vid.  Ut  Kclcou*  14. 

lord 

» 

f  1 )  tnehfa  not  in  L.  and  M.  but  in  Roh.  [  1 6 1 .  a .] 

P.  a.i\hed.  (1^  [Sec  Note  295] 

(z)  de  U  difirejfi  not  in  L.  tnd  M.  KolL  (2;  Ace.  ant.  47.  a«  and  moitt  at  larj^ 

ior  P. .                           ^  in  J.  Inft.  133. 

i^X)  [Sec  Note  29^.] 

(4)  [See  Note  294  J 
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lord  diftrayne  any  tlnng  that  is  not  diftrtynable,  cither  by  the  com- 
mon law,  or  by  any  Itatute,  the  tenant  may  make  refcous. 

JVc/fr,  there  is  a  refcous  in  deed  and  a  reicous  inlaw.    Of  a  (Ant  47.  b. 
refcous  in  deed  fomewl>at  hath  already  been  fpoken.    A  refcous'^-N.B.  lOJJ.  C) 
hi  law  iV,  ^hen  a  man  hath  taken  a  diftreflc,  and  the  cattle  dif-  ^^-  ^'  K«^on« 
treyncd  as  he  is  driving  of  them  to  the  p<fwrid  goe  into  the  houfe 
of  tlie  owner,  if  he  that  tooke  the  diftrelTe  demand  them  of  the 
o^viier,  and  he  deliver  them  not,  this  is  a  refcous  in  law,  and  fo  of 
tlie  like.  ^ 

And  every  word  of  LitHet an  is  materiall,  for  he  faith ; 

**  Eh  la'terre  tenus  de  luyJ^  And  therefore  if  the  lord  diftreyne 
out  t>f  hi?  fee  in  lands  not  holden  of  him,  the  terrtmt  may  make 
refco'is,  unlefs  it  bee  in  fome  fpeciall  cafes. 

As  if  the  lord  come  to  diftreyne  cattle  which  he  fceih  then  44  Ef.  3.  2#. 

within  his  fee,  and  the  tenant  or  any  other  to  prevent  the  lord  to  6  R.  s. 

diftreyne^  drive  the  cattle  out  of  the  fee  of  the  lord  into  fome  place  j^u"*!^*!'      * 
out  of  his  fee;  yet  may  the  lord  frelfily  follow,  and  diftreyne  the^g^  Il!7!.40,    < 

cattle,  and  the  tenant  cannot  make  refcous,  albeit  the  place  wherein  34  H.  6.  tK  '  * 

the  dittrelle  is  taken  is  out  of  his  fee,  for  now  in  judgement  of  law  \6  E.  4.  lo.    • 

the  diftreffe  is  taken  within  his  fee,  andfo  ftiall  the  writ  of  refcous  ^**';  ^- *J*j  ««•  ■»* 

fuppofe.  ^  (9  Co  sj'r'"''* 

But  if  the  lord  coniming  to  diftreyne  had  no  view  of  the  cattle  piowd.  37.  h. 

within  his  fee,  though  the  tenant  drive  them  off  purpofely,  or  if  the  38.a.  2.1nft.i3i. 

cattle  of  themfelves  after  the  view  goe  out  of  the  fee,  or  if  the  ^**'^  ^^8.  b. 

tenant  after  the  view  remove  them  for  any  other  caufe  than  to  pre-  i^f?"  ^^'  ' 
veut  the  lord  of  his  diftreHV,  then  cannot  the  lord  diftreyne  them  out 
of  his  fee,  and  if  he  doth  the  tenant  may  make  refcous. 

If  a  man  come  to  diftreyne  for  damage  feafant,   and  fee  the  16  E.  4.  10- 
beafts  in  his  foyle,  and  the  owner  chafe  them  out  of  purpofe  bfe-  r^*  ^*  Avow- 
fore  the  diftreH'e  is  taken,  the  owner  of  the  foyle  cannot  diftreyne  "bj  fu^j  '***'  ^" 
them,  and  if  he  doth,  the'  owner  of  the  cattle  may  refcue  them  ;  • 
for  the  beafts  muft  be  dama]ge  feafant  ai  the  time  of  the  diftn^ile ; 
and  fo  note  a  diverfitie. 

There  is  a  diverfity  [a]  betweene  a  Warrant  of  record  and  a  W.14H.  7.ia 

warrant  or  an  authoritie  in  law ;  for  if  a  capias  be  awarded  to  the  ^'-  J"^ice  de 

fherife,  to  arreft  a  man  for  felony,  albeit  the  party  be  innocent.yet  /g^/r*  54 

cannot  he  make  refcous.    But  if  a  ftierife  will,  by  authoritie  which  s.  i^  ^^i\ 
the  law  giveth  him,  arreft  any  man  for  felony  which  is  not  guiltie, 
hjs  may  refcue  himfelfe.  (3) 

"  ReplevinT  [b]  is  derived  of  replegiare,  to  redeliver  to  the  owner  i?ltatb^4'^^*' 
'upon  pledges  or  furetie.  cap.  1.  Mirror 

[c]  Alfo  to  counterplead  the  plair^tife  in  an  aflife,  by  which  be  cap.  2.  fc^.  15. 
is  delayed,  maketh  him  that  pleadeth  it  a  difleifor.  Olherwife  it  (Ant.  146.  b.> 
is,  if  he  had  pleadfed  nul  tort,  SfC.  W  ^4.  Aff.  3. 

"  Enclofer"  is  here  alfo  defcribed,  and  need  no  other  explica-  cap.  1.  Briitoo 

tion  I  for  the  lord  cannot  [d]  breake  open  the  gates,  or  breake  down  •«>•  108. 

the  inclofurcs  to  lafcc  a  diftreffe,  and  therefore  the  law  accounts  it  ^ ^V^  ^*  **  ^' 

a  diffeifm.     But  all  thefe  are  intended  by  Littleton  to  be  diffeifins  rKs's^^- 

after  ah  artuall  feifm  had,  and  when  the  rent  is  behind :  otherwife  11  H.r.  ae.  ' 

none  of  tbefe  Bre'diUbiftns  at  all.  8.  AfT.  18.  ' 

But'i0E.4,)l. 

'     (3)  [Sec  Note  296.] 


lib.  a.  Cap.  12^  Of  Rents.  Se6t  238* 

Brad.  fib.  4.  But  wherefore  (hoM  a  refcoue  of  the  dtftrei)^  by  the  party  him* 

i»L  161.  «04.  felfe^  or  a  replevin,  which  is  a  redelivery  of  the  difhtire  by  the 
JSliTi^V  ^«nfe^y  ^be  courfe  of  law  to  the  partie,  be  any  diffeiiin  of  (he  rent 
^y  1^  fervice  ?  UttUitm  doth  here  yeeld  the  true  r«afon  ;  becanfe  that  by 

the  refcue,  and  by  the  fuing  of  the  replevyn,  the  lord  is  difturbea 
of  the  meane  by  the  which  he  ought  to  have  and  come  to  his  Tent, 
vis.  of  the  diftreiTe. 

And  fo  it  it  of  an  inclofer;  for  be  that  diftttrbes  a  man  of  th^ 
#el  9.  Afll  i'^  meane  difleifeth  him  of  the  thing  it  felfe,  [e\  as  the  turning  of  the 
Mirror  ca.  2:^ '    whole  ftreame  that  ronnes  to  a  mtU  is  a  diffeifin  of  the  mill  it 

fca.  15.    Brit     gjjfg^ 

Si^wi.^^*'  So  it  is  if  a  man  be  difturbed  to  enter  and  manure  his  laiid, 

1      *  [/*]  tlus  is  a  diiFeifm  of  the  land  it  felfe;  for  qui  adimk  meditnu 

5  R  If «  pw^"  ffinmi^j£«em>  and  qui  objtruit  aditum  defiruit  commodum.    \g'\  And 

jjf^      '  '^  therefore  where  it  is  faid,  that  a  man  fliall  not  be  puuifhed  for 

49  £.  3. 14.  b.  fuing  of  writs  in  the  kill's  court,  be  it  of  right  or  wrong,  it  is  re* 

{g]  F.K.a4S.g.  gularly  (4)  true,  but  it  rayleth  in  this  fpeciall  cafe  of  the  writ  of 

!il  aC  40^    f  replevyn  for  the  caufe  aforefaid.    [A]  But  denier  is  no  difleifia  <rf  a^ 

41.  K  &  fOL  ^^^  fervice  without  refcous  or  refiftauce. 

frox  jiidg.  la  8  E.  4.  I5w  per  Moyle.         e  R.  5.  19.         (HoK  205.  «66w        J.  jtlod.  4. 

Cfo.  £ik.  8^  1.  Sid.  463.)                       [h]  3  £.  5.  75.      •  H.  6.  11^ 


Se<a.  238.  [161.  b.] 

•  IP T font  4  caufes  de  dijjeijin  de  AND  there  bee  foure  caufes  of 
-^  rait  charge ;  Jcilicetf  refcous,  re-  *^  difleilin  of  a  rent  charge ;  fciL 
pfevin,  ejiclojnre,  et  denier;  car  de-  refcous.  replevin, inclofure,  and  de- 
mier  e/i  un  dijjeijin  de  rent  cliarge,  niall ;  for  denyall  is  a  difleilin  of  ft 
oome  eji  avantdit  de  rent  feck.  rent  charge,  as  is  faid  before  of  a 

rent  fecke. 

BiUtimabl  ^00 NT  4  CQvfes  de  dijjiijin  de  rent  eharge."    And  yon  may 

^a.    Flct^         ^^  ^^i^J^  1^  gf^h^  yjjp^  refiltance  to  dlAreinc^  counterpleading  aiid 
'     "P*   •      vouching  a  record  and  fayler  thereof,  as  hath  beeiieiaid  before.  (1) 

14  £.  4.  4.  *'  Denier,*     Dcniall  is  a  dineifin  of  a  rent  charge,  afwell  §•  of 

35  H.  6.  7.  a  rent  feckc ;  dbeit  be  may  diAreine  for  the  rent  charge,  afwell  as 

S,  Aff.  8.  for  a  rent  fervice.     Nota^  that  when  bookes  fay  that  a  detainer  of 

i^v'  I*  mA  *  ^^"^  charj»e  or  fecke  is  a  difTeifin,  it  muft  be  intended  upon  a  de- 

3  H  6  35  mand  mader  (2)  •        *       '^ 

3E.a  75!  If  there  be  two  joyntenants,  and  the  grantee  of  a  rent  charge 

S9.  Afll  51.  diftreine  for  the  rent,  and  one  of  them  make  refcous,  they  are  both 

39.  AflT.  4.  diffcifors  ;  (3")  for  a  diftrell'e  for  the  rent  is  a  demand- in  lAw,  and 

iS  E  1  ^^*"  ^^^  non-payment  is  a  d'^niall  and  a  difleifin ;  but  he  that  mode 

4.  iff.  4Q.  ^^®  refcous  is  onely  the  difleifor  with  force. 
3.  AC  8.        8  H.  6.  11.        18  £.  3.    AIT.  78.      (Cro.  Clia.  5Cfr.) 

'  (4)  l^  Note  397.]  fcription  of  fuch  »  (HfTcifin  in  Scft.  23J. 

See  W.  Jo.  414. 
[161.  b.]  (3}  See  ace.  as  to  attornment  bj  OM  . 

<i^  Ant.  160.  b.  ■    '      of  two  jointcuants,  Seft.  566. 

(a)  T]u«  is  agreeablt  to  Littleton^  de*  . .    ,.    . 


Mi.  a.  Of  Rents.  Sea;1l39,  S^du 


•  •  1 


Sex^.  239.  '  . 

•     •  •     , 

ipT  ieuxfoiU  cdufesde  diffeifm  de  AND  there  be  two  caafes  of  dif- 
-^  rent  feck;  cejia/cavoir,  denier  et  -^^  leitin  of  a  rent  fecjce ;  that  is  to 
enchfurci  -  fay^  deniall  and  inclofnre; 

<     t  •        ■        T  .  * 

THE  reafoo,  wherefore  inclofme  is  a  difleifm  of  a  rent  fecke,  49  R.  s.  15. 
is  becaufe  the  grantee  cannot  come  upon  the  land  to  de-  29.  Aff.  &, 
i^amliU     '  lORS.  isi 


Se6L  240. 

TTil 


cau 


II  femble,que  il  y  ad un  auter  A  ND  it  fecrfieth,   that  there  is 

^^uje  de  dijeilin  de  tauts  les  trois  "^  another  caufe  of  diffeifin  of  ait 

fervices  dvantdits ;  c'ejiqfcavoir,  fi  le  the  three  fervices  aforefaid ;  that  i|, 

feigmorfoit  en  alant  a  la  terre  tenus  if  the.  lord  is  going  to  the  lanil 

de  luy  pur  dijireyner  pur  le  rent  holden  of  him  for  to  diftreine  foe 

r  ^arercy  et  le  tenant  ceo  oyant  luy  en-  the  rent  behind^  and  the  tenant 

counter,  et  Iwffotfiala  la  voy  ovefque  hearing  this  encountreth  with  him, 

force  et  armes,  ou  luy  menace, en  tiel  and  foreftalleih  him  the  way  widt 

forme  que  il  ne  ofaji  vener  a  fa  terre  force  and  armes,  or  menaceth  him. 

pur  djjtreiner  pur  fon  rent  arere  pur  in  fuch  forme  that  hee  dare  not 

doubt  demortf  ou  mutilation  de  fes  come  to  the  land  to  diftreine  for 

members,  ceo  eft  un  dijeijin,  pur  ceo  his  rent  behindc  for  doubt  of  death, 

que  lefeignior  eft  dijlurbe  de  le  meane  or  bodily  hurt,  this  is  a  diffeifin,  for 

per  que  §  doit  vener  afm  rent.    Et  that  the  lord  is  diftorbed  of  the 

if^ni  eft,  fiy.'per  tiel  forftalment  ou  meane  whereby  hee  ought  to  pome' 

Vienacti  celuy  que  ad  un  rent  charge  to  his  rent.  And  fo  it  is,  if,  by  fuch 

ou^retafeckeejiforjtalle,  ouneofaft  forcftalling  or  menacing,  hee  that 

vener  a  la  terre  a  demaunder  le  rent  bath  rent  charge  or  rent  fecke  is 

itteH  ifc.  forefialled^  or  dare  not  come  to  die 

land  to  a(ke  the  rent  behinde,  &c. 

**pORSTALLA,''  [♦]  foreftellamentum,  fignificth  o^fri/^ncm.  [*]  r>«m lib.  i- 
.7"    via  vel  mpedimentum  trafifittu,  SfC,  ^^j^  S.  14. 

...  49.  Aif.d. 

*  ^  dve  force  et  armes,"  vi  et  armis.  «9.  Aff,  49. 

\    ,         ,      .  (^  inft.  i9.>:)   - 

Force   vis,  in  [s]  the  common  law  is  moft  commonly  takeh  in  M  Vid.  Se6^  - 
ill  part,  and  token  for  unlawfull  violence,  for  nuunmi  pacijuntcon-  ^^  ^^^  ^ 
traria  vis  et  injuria.     And  therefore  Britton  fmd  well,  fpeakmg  ^  * 

in  the  perfon  of  the  king,  nous  volons,  que  touts  gents  pluis  ufent 
iud^Cfncnt  aue  force.  U)    Arma,  Annes,  in  the  common  law  figni- 

UL    Z^    fiVany 'thing,  ilmt  a  man  ftriketh  or  hurtelh  withall.  W  BraaonWi  ; 

Lip!».  ^^*r[k\(hnnc».ilJmdicinmarmatos,quihabentcimqmn^^  5  fol  t^T- 
VoOunt.  Tdorum0iUem  appellatione  onmiaj  w  quibusjhiguli  hmmfs  ^rieu  *iib.  i- 
^  ulcere'  c*p.  4. 

(4)  Britt.  Ii6«  a* 


lib.  2*    Cap- 12.  Of  Rente.  Se6l.  fi40- 

nocerc  poJTvnt^  aecipiuntvr.  Sedji  gvis  venait^ne  armis^  et  in  ipjd 
contrrtatione  ligna  fumpfei''it,jujlis  tt  lapideSf  talit  dicetur  rt*  or- 
mafa :  fedfi  qvu  reneni  cum  urmis^  arrnis  tamen  ad  dejicicndvm  oi/Ji 
.'  v/us  J  verity  et  dejecerity  vis  armata  dicitur  rff't  fa^a,  fvfficit  eni$n 
terror  armorum  ut  videatur  mrtnis  dtjccijje.  And,  Armorym  gmtedmim 
/unt  tuifionis  (et  quod  quis  ob  tuttlam  corporis  fui  velfui  juris  feet  rtt, 
jyjl^JecijTc  vidthtrj  qucedam  pads  ttjuiitir,  qumdam perfurbatianis 
pads,  et  injuriar ;  quctdam  ujurputumts  rei  alienee, 

Againe,  Armorum  quctdam  J  unt  moluta^  et  quvdaw  qncefadvnt  bru- 

JUrum,  etc.    Arma  mcJufa  plagnmjadunt ;  jicut  giadiusy  bifacuta,  et 

ktiju/modiy  Hgna  verb  tt  lapidts  brufujas,  orbes^  et  icbts,  etc.    To  con- 

(S  fnft.  161        ^lude  ll.is,  it  is  truly  fujd,  lliat  anhurum  ppptlLitione  vonfo/uvfjhtta  et 

t6%)  '      *      gladii  et  gaUct  continenturyftcd  ttjuftts  et  iapidvs.  As  the  poet  iaith: 

Yi,pl  1,  Jamque faces  etfaxa  •volant ;  furor  arma  minijlrat. 

JUiatvd* 

Sed  rim  vi  repelkre  licet,  modhfiat  rvoderamine  incidpata:  tuttltje^  nan 
adfumindam  xindiBamyftd  ad  propuijandam  injur iam, 

Braxton. Tib-  *•  "  Pur  doubt  de  mort,  0t  mutilation  defis  members."  For  it  znaft 
16.  Britionfol.  not  be  vagu$Sf  vanus  tinwr^fcd  talis  qui  cade  re  loffit  in  viritm  ton^ 
19.  k  88.  \fiantcm,  et  non  in  homintm  tanmn  ct  mcticulojumy  talis  inim  debet  effh 

Tp  ft.  ass.  M  ^^l^'f'T^^  in  fc  continet  mortis  pcriculum  et  corporis  crucintum. 
•  S«eof  this  in  I'ittleton  here  faith,  it  muA  be  for  feare  of  death  *  or  mutilation  a£ 
the  Chapter  of  members.  Et  nemo  timtur  exponere  fe  infortuniis  et  periculis* 
Defcetus,  (])  And  therefore  a  foreilalment  with  tuch  a  menace  is  a  difleijin^ 

/J^^^^**       not  onely  (faith  Littleton)  of  a  Fcnt  fervice,  but  alfo  of  a  rent 
19!  Afii  49.  &c.  ^^^^^^  ^^^  1*^^^^  ^'cck.    Thefe  be  all  the  difleifins  of  a  rent  that  our 
ffl  Vid.  Se£t     author  fpeakes  of.     See  hereafter  [/]  where  a  di fie iliu  <l)all  be  by 
,489.  ^^y  ^^  admittance  of  the  owner  of  the  rent.     And  Littleton  doth 

adde  the  binding  reafon  in  cafe  of  foroAalment,  becaufe  tht  lord  is 
difturbed  of  the  meane  by  which  he  ought  to  come  to  his  rent, 
whereof  there  hath  bi^ene  fpoken  fufficient  before,  ('i)  as  well  in 
cafe  of  the  rent  charge  and"  rent  fecke,  as  of  the  rent  fervice. 

^  4'c/'    Of  the  (Src.)  in  the  end  of  this  Se^ion,  and  what  is 
implied  therein,  fufficient  hath  beene  fpoken  before. 

Now.  hath  Littltton  fpoken  of  remedies  for  the  recovery  of  the 
.  arrerages  of  rents.  .  But  fmce  Littleton's  time  a  right  profitable 
•Sjn.S.  ca.sr.'  ftatute  •  in  t!ie  3a  ycare  of  H.  8.-  hatb  beene  made  for  the  recovery 
(5.  Co.  118.  of  arrerages  of  rents  in  ccrtaine  cafes  where  there  lay  no  remedy 
r^C^SO  b  ^^  ^^^^  common  law,  and  givetli  further  remedy  in  Tome  cafes  where 
Ant*  148.  *.>     *^  ^^^  common  law  there  was  fome  (3)  remedy ;  which  ftatute  hath 

beene  well,  and  beneficially  expounded ;  and  heaeupoo  eight  things 
are  to  bee  obfcrved. 

1.  >Vhen  Littleton  wrote,  the  heires,  e.xecutorB,  or  adminiftrators, 

of  a  man  feifed  of  a  rent  fervice,  rent  charge,  rent  fecke,  or  fee 

farme,  in  fee  fun  pie  jor  fee  taile,  had  no  remedy  for  the  arrerages 

incurred  in  the  life  of  the  owner  of  fuch  rents.     But  now  a  double 

4.  Co.  49, 50.  a.  rensedy  is  given  to  the  e.xecutors  or  adminiftrators  fur  payment  of 

Qgiitik'k  ctf«.      ilebtSy  6lc.  vi2.  either  to  dillreii^e  or  to  have  ^  adlioo  ol'  debt. 

o.That 

( 1 )  Sf e  more  fuUy  on  this  fubjeft  poft.       (3)  See  as  to  this  point  infia  note  4«  stad 
253.'  b.  162.  b.  note  i, 

(z)  Ant.  i6f.  a«  ' 


tf. 


Lib.  2.  Of  Rents.  Sed.  240* 

2.  That  the  nream^»Ie  of  ine  tiitute  cojicerning  executors  or  ad-  40  E.  3. 
miniftrators  ot  ttjii^ini  I'ur  liie  ir,  to  be  intended  ot  teuant  pur  auter     *^'^IJ""/' 
W,  fo  long  d^ceftny  qvt  vie  liveth,  (4)  wliO  are  alio  holpjn  by  the  p^j  5  43* ''     ' 
{aid  double  remedy.  But  after'the  ellate  for  liie  determined,  bi3  exe-  ^4  h.  g.  jo. 
cutors  of  adminifti  ators  might  have  had  an  aftiT)n  of  debt  by  the  co;n-  i\f  H.  6. 43. 

ri62   h  1  ^'^^  law;  but  they  Could  not  have  dillreyned,  which  now  ^*^Jf-  ^^• 
^         *     *J  they  may  doe  by  force  of  this  ftatute;  for  in  that  point  it  ^g'^^'^'^^^' 
addeth  [m]  another  remedy  than  the  common  law  gave.  (1)  ^^  £  3  j^J.it.. 

diftwn  «2.       (Cro.  Cha.  471.  472.)  [m]  23  Elw.  Dier  375.  (Aut.  146.  b,) 

3.  If  a  man  make  a  leafe  for  life  or  lives,  or  a  gift  iu  taile,  re- 
ferving  a  rent,  this  is  a  reut  fervice  within  this  ftatute. 

4.  The  diftreiTe  is  the  more  plaine  and  certain  remedy  than  the  26  E,  3.  64.     * 
a(ftion  of  debt;  for  the  adion  of  debt  muft  be  brought  againft  them  liH.4.  ftil.  ult 
that  tooke  the  profits  when  the  rent  became  behinde,  or  againft  their  ?f "**X^^^S^^^ 
executors  or  adminiftrators ;  but  the  diflrelfe  may  be  taken  upon  the  39^5.  Li'lia£-  * 
land  be  it  either  in  the  tenant's  owne  hands  or  in  the  hands  of  any  ton's  cjal«. 
other  that  cUimes  by  or  from  him  (that  ifi  by  interpretation  under 

him)  by  purchafe,  gift  or  deicent.  And  thei'e  words,  claiming  one li/ 
bif  and  from  him',  are  to  be  under  ftood  claim  iiig  oncly  from  or  under 
himby  purchafe,  gift,  or  defcent,  and  not  paramount  or  above  him ; 
as  the  lord  by  efcheate  claimeth  not  under  the  tenant  by  piffchafe, 
gift,  or  defcent>  but  by  reafon  of  his  feigniory,  which  is  a  title 
paramount.  (2) 

5.  If  there  be  lorTl  and  tenant,  and  the  rent  is  behinde,  and  the 
lord  grant  away  his  feigniory,  and  dyeth,  the  c.^tecutors  (hall  have 

no  remedy  for  thefe  arrerages ;  becaufe  the  grantor  himfelf  had  no  (i.  Sid.  29.) 
remedy  for  them  when  he  dyed  in  refpeft  of  his  grant,  and  the 
ftatute  is  (in  like  manner  as  the  tcftator  might  or  ought  to  have 
done)  £/  Jic  de  fimilibtts;  for  the  a<5:\  giveth  no  remedy,  when  tlie 
teftator  hirafelfe  hath  difpenced  with  the  arrerages,  or  had  no 
remedy  when  he  dyed.  (3) 

6.  If  the  tenant  make  a  leafe  for  life,  the  remainder  for  life,  the 
remainder  in  fee,  the  tenant  for  life  payes  not  the  rent  due  to  the  (4.  Cu.  51.) 
lord,  the  lord  dyeth,  the  tenant  for  life  dyeth  :  the  exe^tprs  can- 
not diftreine  upon  him  in  remainder,  becaufe  he  claimes  not  by  or 

from  the  tenant  for  life.     And  fo  it  is  of  a  reverfion  for  the  caufe     • 
aTorefaid.    But  if  a  man  grant  a  rent  charge  to  u4.  for  the  life  of  B, 
and  letteth  the  lands  to  C.  for  life,  the  remainder  to  D.  in  fee,  the 
rent  is  behinde  by  divers  yeares,  B.  dyeth,  and  after  C.  dyeth  :  A, 
*     may  diftrein  D.  in  remainder  for  all  the  p.rrerages,  by  the  latter  • 

branch  of  the  ftatute  of  32  H;  8.    And  this  divcrftty  rifeth  upon  the 
feverall  pennhigs  of  the  former  branch  and  of  this  latter,  which  you 
may  reade  in  the  ftatute  it  felfe,  and  fo  expounded  and  adjudged' 
\o]  in  Edridges  cafe,  and  the  latter  claufe  giveth  the  lefler  eftate  W  ^'  ^*»'  ^^'' 
the  greater  remedy.  i«d..d^e'.  «!•. 

7.  For  the  arrerages  of  a  nomine  pjmce,  and  for  relicfe,  or  for  aid 

pur  faire  Jits  chivaler  or  pur  jile  ?narier,  this  ftatute  •  giveth  no   *'*^*  ^  ^'  **• 
remedy.    For,  for  the  arrerages  of  the  nomine  pance,  the  grantee  H  p*4'f^ 

himfelfe 

(4)  [Sec  Note  298.]  '  ■  302.    2.  Vero.  6 1 2.    Sec  alfo  on  the  extent 

of  this  branch  of  the  ftatute  Ediidgc^s  cafe^ 
[l62.b.]  5.  Co.  118. 

(i)  [See  Note  299]       ^    ^                  '  .  f  i?  ^^^'  byVaughan  chief  juftice,  ia 

(  {)  For  other  cafes  n^t  within  the  (htutc  Us  Reports  40. 
«na  like  ground,  fee  Cro.  £112.332.  i.Leon. 

Vol.  I.  .     Hh 


Lib.  2.    Cap- 12.  Of  Rents.  Se<fl*  £40, 

fo  H.  7.  i.«»-r  hijnielfc  n^y  h%vf  an  aAioR-of  dth^i  an<lK:cmfet«niUyrlM  eseca* 
28  H.  8.  /^;  tJrs^^r  ailij^nirtfaltpn ;  aud^ft  ih^iimuM^^ptnuiifi  an  iicident  to 
Dier  f  4.  ^1,^  Y^j^i  0,^]]  defc^nd  to  the  heire.    For  reliefe  the  lord  cannot  havt 

[p]  54^  £.  1.  <^  adion  of  debt,  ^u|  jditreifle  *^  but  hit  executors  by  [p]  the  com- 
Avowrv  S53.  moii  law  fliall  have  an  adion  of  debt  (4),  for  it  it  no  rent  hot  a 
F.  N.  B.  tt%,  cafuall  'hnpr(nfemcnt4>f  fervicet.  For  Ih&faid  aides,  if  the  lord  doth 
11  H  1  8^  ^^^7  them,  tlie  ibnne  and  the  daugfiter  refpedively  (hall  have  an 
l^Iich.  Si  H.  8.  a^i""  o^  ^^^^  againft  the  executors  or  admini Orators  of  the  lord,  aod 
Rot.  4v'9.  if  they  ht.ve  nothittg,.then  againft  the  heire ;  but  this  it  by  the 

I^ake'scafe.  fiatute  (7)  of  W.  1.  NotCy  that  all  manner  of  arrerages  of  renU 
Oj(ntrs  cats  ^  iMiig  oot  of  a  freehold  OT  inheritance,  whether  thejr  be  in  money 
SK  s^^brYSr  ^tjborne*  jcattell^wle,  f>ep|>er,.coniiBe,  viAuull,  fporces,  gloves,  or 
(.s.  Co.  ^,  any  other  profit  to  be  delivered  or  yeelded,  and  whether  they  be  an- 

Cro.  Kfiz.  893.)  niiall  or  every  two,  three  or  four.yeares,  &c.  or  the  like,  are  within 
WW.i.ca^ri.  this  ftatiite;  but  work  dayes,  or  any  corporall  fcrvicc,  or  the  like, 
F.iN.B.  82.  IZi.  ^  ^^^  within  this  Hatute/  .  • 

^ '  /     ^.  A  feme  IWe  f»  feifed  ofn  rent  in  fee,  6c c.  which*  is  behinde  aod 

unpaid  ^^ihe  tftk^Ui  bii(bA«»di  tba.re&t  i^  hehinde  again  ;  the  wife 

'  dvp^h  :  the  hu(1>dnd  by  the  common  law  iliould  not  have  the  arre- 

-  •  t"  i^     .'jtU^5  frrowne  due  before  theiuariagft,  but  for  the  arreragf.s  become 

rr]f6E.3. 64.     <j|ue  during  the  coverture  the  hafband  might  [r]  have  an  a^on  of 

(C  o'  /  ^^ia  ^   ^^^^  ^y  ^**^  common  iawr    lint  now  this  Hatute  •  by  a  particular 

•  S2'h*^'$5.      claufe  giveih  the  husband  the  arrerages  due  before  manage,  and  the 

F;'n!b.<i«|!  •'  iaaci  doXlble  remedy forlhe  fsme^tbM  h^niny  idiilreyiie  for^tfae'aM- 

<PHftiS5t.  b.)     rages  growne  due  during  the  coverture.    So  it  grveth  hnn  that 

m  ^R  *  ^tfW     ^^^^  ^^  ^"^^^  ^^  ^^^  befjNPe,  and  further,  remedy.^  <ib&t^riM(h^ 

in)«!r  SJmrM  &     ^^  common  law  gave  hifn.   .  And  fo  it  |iat|)  i)eene  [4]  adjiidged*  .  \ 

PtJf.  Vide     1        The  biihop  of  [t]  ^0mnQh  had  the  firft-fruitt  o(,aJI.thip  cle;i;^' 

OgiicPs  caiJB  ,     within  the  oioi-eire  at  ev^'  avoydance;  the  chu^c^^  tjtecan^  \aidL 

ilhi  fnpra.  -  apd  .anotlver  parfoii  becume  incumbent,  who  paid  the  bitfx^'fitf^^ 

JurifiUt  ^9        ^^  '"*  firft-fruifs  according  to  the  taxation* of  tlie  church,  aiM, for 

\'  *       th^  reft  he  liiid  n  day  given  unto  him  to  pay  it  ^  the  biOi^b  dyed; 

the  rrfidurwas  not  payd,  whereupon  his  executors  bron^t  an  aaioii - 

of  debt :  and'it  iS  adjudged  tliat  no  u^ion  doth  lie,  be^atife^  hfaf 

flwre  i]>irituair  thing  arid  no  lay  contract,  and  therefore  tlfe  iourt 

-  ^  .  hfldhd  jiirifdidion  to  holdpleaof  it.  -  v- 

I  havr  beene  the  longer  in  the  expofition  of  the  (akl  ftatoteV'(5) 

-  '         foi^  that  it  is  a  gtnoraU  cafe,  and  tloth  concesoe  moiiftrt  jof  the 

f^       V  iiibjcte  o^  £nglai>/d.  (6)  .  -  %     « ' ,  v..^  \  \ 

-  .■       *   .  .  iujwA"  -Libri  Secvndu  t  -•    ^'    -^ 

(4)  Adjudged  accordingly  JiV  "a  ca^  ia  will  he  found  diftributed  acconfij^  to  tha 

Koy  43.  and  Cro.  Eliz.  883.    See  alfo  ace.  feveral  claufe's.  See  alfo  Gilbert oA  Al^oit' 

iWt:  83.  a.  & b.  '       '  of  0cbt,  b.  i.  chap.  i.  5c  5. 

hi0  in  ift  Vin.  j/Vbr.  542.  moft  of  the       (6)  fSer  Note  30^3  '  ' 

fafei^Mi  this- lUtutt  iince  lord  Coke'»thnp  :^    -    -     -  ...        .^.x'^  .. 
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Chap,  l.  Of  Parceners*  Sed.  34 U 


->    maneny  i^e/iafcavoir;  parceners  ^    to  wit;  paroeneri  according  to 

(bknque  ie  courfe  dei  common  4ey,  et  the  coarfe  of  the  conmion  law,  and 

parceners  folongue  ci/lome.     Far-  parceners  according  to  the  cuftome. 

miners  Jblanqtie  It  courfe  dei  common  Parceners  after  the  conrfe  of  the 

Veyford'fhu  homey  ou  feme,  feifte  de  comoioh  law  are,  where  a  iman,  or.. 

^taine  tertes  ou  tenements  en  fee  woman,  feifed  of  certaine  lauds  or 

ifftple  (ni,en  taiie,  liad  iffue  forjque  tenements  in  fee  fimple  or  in  taile* 

f/esy  ei  deviCf.  et  les  tenements  dip-  bath  no  iflue  but  daughters,  and 

'^ndoata  lesiffues  (2),  et  ks  files  j^-  dielh,  and  (be  tenements  defcend  to 

Ironienlestirresqutenom^ts  iffint.  ibe  ii]'ues,  and  the  daughters  enter 

i'^iendusaeuXydonqueselsfontappelk  into  the  lands  or  tenements  fo  de* 

mrcenetti  -  et  quaunt  dMes  eis  jani  fcended  to  them,  then  they  lu-e  call* 

^i)fforfi9e'unheire4i  loitttancefior,  ed  parceners,  and  be  but  one  heir^ 

Et  els  font  aj^l  parceners  \  pur  ceo  to  their  aoceftour.    And  they  are 

fue per  le  brtefe,  que  ej^  appel  bride  called  parceners;  becaofe  by   the^ 

le  participatipne  faciendi^  la.  ley  writ,  which  is  called  breoedepartU 

vx  voet  cohercer,aue partition  fena  cipationefaciendA,  the  law  will  con* 

itit  enter  eux.    Et  ft  font  deux  files  firaine  them,  that  partition  fiiall  be 

Iqueux  les  terres  dlfcendont,  donque  made  a,mons  them.    And  if  .tiien^ 

Is  font  appeis  deux  parceners  \  et  Ji  he  two  daugnters  to  whom  the  land 

Tnt  troisjiles,  donque  els  font  appek  defceiKieth,   then  they   bee  called 

rots  parceners ;  etji  quater files,  qua'-  two  parceners ;  and  if  there  be  thre^ 

sr  parcerurs  I  et  ^ffint  oii/ler.  {2)f  daughters,  they  bee   called  three 

Siarceoers;    and   foure    daughters, 
bur  parceners ;  aed  fo  forUi. 

OUK 

ti)  [Sec  Nate  rj  (i)  t  See  Mow  note  «. 

(2)  In  L.  uLd  M.  and  in  Roh.  it  hJUlsi  (a)  f  in  L.  and  M.  wA  in  Mx.  an  Vs. 

litdtei  Qfifuij,  cones  in  here. 


Lib.  3.    Cap.  1.       Of  Parceners.  Se6i-  24K 


o 


U  R  411  til  or  having  trebled  in  hia  Iwo  fbnner  bookes,  ^rH  of 
efVi^^^s  i>f  lauds  utid  leneiiieuts,  a^d  in  )ii%  fecond  booke  of 
tenures  wherchy  the  l.imc  have  h(*ene  holden,  now  in  his  third  booke 
doth  teach  us  diyers  tilings  concerning  bolh  of  them;  as,  1.  7 be 
quahtit*s  of  ihoir  eliales.  2.  In  what  cales  the  entry  of  him  that 
right  hath  may  bee  taken  away.  3.  The  remedies,  and  in  what 
Caleb  ihf  f<ime  may  be  pi  evented,  or  avovded.  4.  How  a  man  may 
bee  burred  of  his  i  ight  for  ever,  and  in  what  cafes  the  fame  may  be 
pi  evented  or  avoyded. 

Tor  the  firft,  he,  having  fpoken  of  folc  eftates,  divideth  the  qua- 
*  ^  lity  of-eOatfb  into  individed  and  conditional!.  Individed;  into  ro- 
»^         pilrccnary,  joyqten.incy,  and  tcn^incy  m  common.    Co^arcenaiy 

into  parceneis  by  the  common  law,  and  parceners*  by  the  fig^  fj  1 
curtome;  and  he  bcginneth  his  third  book  with  parceners  *-      •^'    ** 
VidcScft.'985.     claiming  by  deicent,  which,  comming  by  the  a<^l  of  law  and  right 

of  blotid,  is  the  nobleft  and  worthit A  meanes  whereby  lands  doe  fall 
from  one  to  another.  Conditional,  into  conditions  exprcfie  or  in 
deed,  ^)d  comlitioDS  in  law.  Conditions  in  deed,  into  i;agcs ;  which 
he  divideth  mto  xadia  mortua,  and  vadia  viva.  Vadia  mortva^  fo 
• '  4iille<l  becaufe  either  money  or  land  may  be  loiX :  and  zira,  becaufe 

hoilher   money  nor  land   can  be  loft,   but  both  preferved.     Then 
fpeaketh  he  of  defcents,  whcrby  the  entry  of  him  that  right  hath 
may  be  taken  away.     And  next  to  that  of  the  remedy  how  to  pre- 
'    '  vent  the  fame,  viz.  hy  continuall  claim.     Then  he  teacheth,  how  a 

man,  having  a  defealible  or  an  imperfed  eftate,  may  perfedand  efta- 
bhlh  the  fame  by  three  meanes,  viz.  by  releafe,  by  confirmation,  and 
atlournment,  where  that  is  requifite.  Having  fpoken  of  a  defceot, 
being  an  ad  in  law  w  hich  taketh  away  an  entry,  he  doth  tlien  fpeake 
of  a  difconiinuance,  the  ad  of  the  pai  ty,  w  hereby  the  entry  of  them 
thai  right  have  flial  be  taken  away.  And  next  luito  that  he  teacheth 
in  what  cafe  the  fame  may  l>e  avoided  by  remitter.  After  he  had 
•  treated  of  defcents  and  difcoutmuances,  which  take  away  entries, 

hut  Larre  not  adions,  lafily,  he  fetteth  forth  the  learning  of  war* 
rantirs,  (a  curious  and  cunning  kind  of  learning  I  aflure  you)  where- 
by both  entry,  adion,  and  rit:ht  may  be  barred,  and  the  remedies 
^  how  they  may  he  prevented  before  they  fall,  and  in  what  cafes  they 

may  be  avoyded  after  they  be  fallen.     And  thus  have  you  an  ac- 
count of  the  thirteene  feverall  chapters  of  his  third  booke.     And 
-  now  his  method  being  underftoo'd,  let  us  heare  what  our  author  will 
fay  unto  us  concerning  parceners. 
a].Brad.lib.t.  , 

o.  G6. 71,  &c.  "  Ei  quant  a  Jihs  els  font  forfgiie  vn  hcire  a  lour  [a]  ancejter^ 

"vh^^  f'^^iUi       '^^'^  ^^  ^^^^^^  printed;  for  tlie ^)riginall  is,  rt^uanquejiics  eh/ont^  eh 
r.;it  io.^5H.  112.  font  parceners,  et  font  forfque  un  heire  a  lour  aunc^lor.  {2) 
IJS.  l}>3,  IrtK 

i«5. 189.  IPS.  «*  Parceners,"  [b]  Jus  dcfceniit  quajt  uni  hctredi  propter  J vris 
Fjei.  .ib.5.<:«.9.  ttnitatcm;ftcut  ftpit  plurcsJiUa^  SfC,  Et  vU  omnesjimul  et  infoUdtttn 
GU\  ^'7*01 3  ha  redes  flint,  plures  coha:retles funt  qua  ft  vnvm  f:orpuSy  propter  unita- 
&  ii.  irj/c.  it.  tern  juris  quod  Aabent.  Whereupon  it  followelh,  that  albeit  where 
fb]  Brad.  li.  "i.  there  bee  two  parceners  [c]  they  have  moities  in  the  lands  defcended 
10.  cid.*76.  Flet.  to  them,  yet  are  they  both  but  one  hey  re;  and  one  of  them  is  not 
**'\' l["^*'-  J;^^|J-  the  moity  of  an  heire,  but  both  of  them  are  but  wms  kttres. 
doHib'-rh.  ^"^  ^^  ^^  ^P  be  obferved,  that  there  is  a  diverfity  betweeqe  a 

[r]  VHcSed.8.     defcent,  whicli'is  an  ad  of  t)ie  law,  and  a  purchafe,  which  i»  an  ad 

▼erf.  fill.  of 

(3)  The  words  arc  as  here  corrcded  by  lord  Coke  both  in  L.  and  M.and  in  Roh, 


I 


Lib;  3/    '  Of  Parcemers:.^  .:    -  S^dr.  a:*Tj 

of  the  party,     [d]  For  if  a  man  be  feifed  qf  landis  in  fiee,  and  bath  [d]  Fletaliii.  5. 
iflbc  two  danghters,  and  one  of  the  daughters  is  atUinted  of  feluny^  ca.  9.  Fteta  lit^. 
the  father  dieth  both  daughters  being,  alive;  the  one  moitie  (liiill  de-  ^-  ca*47. 
fcend  to  the  one  daughter,  am;  the  other  muitie  ihuU  efcheat.     But 
if  a  man  make  a  leale.  for  life,  Ums  remainder  to  the jight  heires  of       .:,**-  •* 
jj.  being  dead,  who  hath  ilVue  two  daughters,  wheieof  the  one  is         . 
attainted  of /elony  ;  in  this  cafe  fotiie  liave  faid,  that  the  reui.iindp.r 
is  not  good  for  a  moitie,  but  vx)rd  for  the  whole,  tor  that  both  tho  ■  • 

daughters  (hould  have  beene  (as  Littleton  faith)  but  one  heire.  (4).  . 
r  ,  g  .  gi  1  A  man  makes  a  gift  in  taile,  reierving  two  Ihillings  rent  (^"^*  ^^^*  ''•) 
'.  *-  ^*  J  to  himfelfc  during  bis  life,  and  if  he  die  his  heire  within  agi 
then  referving  a  rent  of  twentie  Uiiliingstb  his  heires  for  ever;  he 
dieth  having  iiTue  two  daughters,  the  one  of  full  iige,  the  other  with- 
in age  :  in  this  cafe  the  donee  fhall  hold  by  fealtic  onely,  mlomuch 
as  the  one  daughter  as  well  as  the  otljer  is  his  heire,  and  both  of  - 

them  (as  Littleton  faith)  make  but  one  heire,  crgOy  his  heire  is  not 
'Within  agi^,  neither  is  bis  hcire  in  that  ca&  of  full  age.  But  if  the 
refervation  had  bten,  '*  and  if  he  die,  his  heire  neither  being  within 
^^  Age,  nor  of  fbll  age,  &c."  in  this  cafe  the  refervation  had  beene 
good.  And  if  it  doth  not  begin  in  his  nekt  heire,  it  (liall  never 
begin  as  this  cafe  \%  for  that  the  precedencie  is  not  performed. 

[e]  But  yet  if  «ne  of  thtm  be  of  age,  and  the  other  within  age,  [e]  Temps  E.  1. 
(he  >fha[l  have  her  age  and  other  j>riviledges  and  advantages  that  an  Age  iSR.  8  £.  s. 
heire  within  age  fhall  have ;  and  when  they  are  demandants,/or  th?  ^<*gc«ciu  24(^ 
nonage  of  the  one  the  parol!  ftial  demurre  againft  them  both  (a).  44^*3' I*    47 

[f]  Sunt  autem  plures  participes  quafi  unvm  corpus  in  eo  quod  ununt  «6  Aff.  65. 
Jus  hahcnt ;  et  oportet  quhd  corpus  fit  integrum y  et  quhd  in  nulld  part^  13  E.  3.  Age  31. 
[fit  dffeftvs.     And  when  the  right  heire  doth  claime  by  purchafc^  28.  Afl".  2». 

he  nnift  be  (fay  they)  a  compleat  right  heire  in  judgement  of  law,  ^  ^  J^^^^ 
(a)  And  therefore   if  .lands  be  given  to  a  man  and  to  the  hcires  4  y^(^  ^j^ 
females  of  his  bodie,  and  he  hath  iilue  a  fon  and  4  daughter,  an<f  [f]  Fle^u  lib.  ^, 
dieth,  the  daughter  fhall  have  the  land  by  defcent;  but  if  a  re-  ca.  9.  et  lib.  6.  ' 
maindtr  be  limited  to  the  heirea  females  of  the  bodie  of/.  S,  and  fj'^ri^^ln- 
he  hath  ifl'ue  a  fonne  and  a  daughter,  hid  daughter  fhall  never  take  g.Ro  AbMie^ 
It  by  purchafe,  for  that  fhe  is  not  heire  female  pf.the  body  of  J.  S.    '     ' 
becaufe  he  hath  a  fonne.      ,  «•'....» 

If  a  man  give  lands  to  another,  and  to  the  heires  males  of  lyg 
body,  upon- condition,  that  if  he  die  without. heire  female  of  his 
bodie,  that  then  the  donor  fhall  re-enter,  this  condition  is  utterly 
voyd,  (3)  for  he  cannot  have  an  heire  female,  fo  long  as  he  hath  an  - 
heire  male.  .  . 

And  as  they  be  but.  one  heire,  and  yet  feverall  perfons ;  fo  have 
they  one  entire  freehold  in  the  land,  as  long  as  it  rcmaines  undi- 


her  part,  and  make  liverie.  [*¥\  And  this  coparcenafie  is  not  fevered  [h]  37  H.  6. 8, 
or  divided  by  law  by  the  death  of  any  of  them ;  for  if  one  die,  ^^  H.  G..4/). 
her  part  fhall  defcend  to  her  iifue,  and  one  protcipe  (hall  lie  againll  ^™^  ^^^'  *•-) 
ithem,  for  they  fliall  never  joyna  as  heires  to  feverall  auuceftorf! 
in  any  adtion  aunceflrell^  but  when  one  right  defc^nds  from  one    - 

auaceilor: 

(4)  [SeeNotc>]  (a),tSccNotc4,]. 

^O  As  to  tfFcft  from  a  cenditioA*t  bcinj 
£164.  a.1  vpicL  fee  poft.  206.  a.  &  b. 


(I)  [SceNttesO 


Hh  3^ 


f    # 


/ 


^^"^ 


lib.  S.  Of  Paa5d«ni5ft.  -  'i3e&.  ^0. 

iflherit;  for  this  defcent  is  not  in  tapiUii  biit  dLlTthfi.^eiighUFB.jOf 
tfafe  yongcil  ihafl  inherit,  smd  the  cM^fiiJoii  \&  eopaFcener  ^i;^  t^e 
dtughiters  of  the  yongeib,  add  IhaU  have  otoe  jspitic  (vij^.j^Jiis 
Mnbther's  pnrtv  fo  that  men  defcending  of  dau^ht^f^fpiury  be^qepar- 
owners,  as  well  as  women^r^and  jftwiil*  joyntly  .Mnpl<ea4  apd  b^.iip-  -f,:  :t  '  v:*? 
-ph^aded,  as  is  afc^eiaid.   *  .  ..''-..-    1        ^^.j,:.       -    • 

'^  [a]  If  there  be  two  foparceneia,  and  the  one  bring  9,ratippatnli  [i]  so  Z^%ti 
^pitrif  or  a  nuper  obirt  agahil^^  the  other,  the  defentlant  clairoe  %cp^~  mx^  ob.  J%i 
I  cliafe,  and  dKdamie  in  the  hlood^  the  plaintife  HvAX  Have  Ui  mprf-  ^i^'.H.''  V*^* ' 
ifisRiitc^/^^ragainft  heras  a  ftranger  for  the  whole,  (i).  j^ia.  ^fc 


"1  -'  «        * 


**^  Parceners  fimt  en  detuf  manntrsl'    Here  Jjiitkton  doth  dhude  B^iti  JiK;^. ' 
'.  aarcenera :  and  herewith  doe  agree  the  ancient  hookes  of  law.  {?*  ^^«  7J. i* 

.    *^EtiI$fimtappekfarcentTs^3^cy    Pwreentrs^participes^jstdi^  .       ,**,  ' 

cfUBtvT  partidpre,  quafi  partis  captices^  Jite  partrnt  cupientes;  quia 
fTsinter  eas  efi  communis  raiumt  plarvum  perfonarum ,  This  tenanci^ 
■  in  the  ancient  books  of  law  is  called  adtequatiOf  and  fometinieya- 
"mlia^kircifcwiddf  (9)  an  inheritance  to  be  divided ;  and  many  tiine» 
parceotf »  are  eaUed  copaiceners. 

"^  Bl-eve  de  participattbHe  faciendi."  'Hiis  ie  falfe  printed^  (3)  and 
ihoi|dd  her  Departitionefacienddj  (4)  a  writ  whereby  the  coparceners 
.  arejcontpeUed-to  niahe  partition,     [p]  Item  efi  alia  aBio  mixtQy,t{U(g^  r^]  liefitft. 

dicitmr  a&hfamilim  kircifc^ndfe  \  et  locum  habBjt  inter  cos  qui  qafn"  Orig.  76.  S%i. 
.  munvm  Mtetit  harreiitatcmii  Src    Et  locum  kabet,  nt  xidciur^  int^er  Regift.  Jorf^ 
•  cokstredcsj  ubi  agitur  de  propartefororum;  vel  inter  alios^  ubi  res  ^'  ^f'i^^ 
inter  pattes  et  cobeeredes  dinndi  dtbeat^jicutfuntpluresjoivres^  quce  „JJ'fup?  BraA. 
fi^nt  qnafi  tnws  kttr^s^  vel  ittter  plnrcs  fratreSy  qui  funt  quafi  units  '«Mi\ipi«i£} 
hares  ratkne  rei  quctdivi/ibilis  eji  inter  plurcs,  rnqfculos^  SfC.  ..  B..0^4^  U- 

•■•■  ■  ^  '  ■      •        ..     V.    -  J 

.  **  £hs  tertes  et  tcnewefiis."    It  is  to  be  conGdercd  of  what  in^    ^  * .  '  ,'  ;  .: 
'  heritances  daughters  (hall  be  coparceners,  and  how  and  in  what.       ..^  ^ 

-manner  partition  (hall  be,  made  betweene  them.    Wherein  it  is  to  (Ant  S9.  «r  3    ' 
f  lle^obferved,  tb»it  of  inheritances  fome-be  entire  and  fonie  be  feve-  150,,^^^^.)  ^  ^ 
^rall:  lagatney  of  entire,  fome  be  divifible,  and  fome  be  indivifible.     ^         i    n 
And:herelt*appeareth  by  Littletony  that  parceners  take  their  ap-  '  > '^ 

pellation,  becaufe  they  are  compelled  to  niake  partition  by  writ  of    '  '  '\ 

fOrtUione  facienddyvihtTey  tiote^   that  Li^^/eff^A  alloweth.  well  to  ..  J^    ' 

finde.odt.the  true  derivation  of  words,  as  often  hath  beene  ^nd  ihall     ,  t  ,•  ^^  ;w 
be  obferved.  ..•./'  .1 

'/   If  a  villeine  deieend  to  two  coparceners,  this  is  an  entire  inherit   -  ^   ^   "^-"^i 
tance:  andtdbeit  the  villeine  himfelfe  cannot  be  divided,  yet  the  '  '   ^ 

>   profit  of  him  may  be  divided ;  one  coparoener  may  have  the  fer-  •     '.,      '^/^ 
vice  one  da^,  one  weeke,.&c.  and  the  other  another  day  or  weeke^  fflts^f.fit 
&c.    And  ior  the  (ame  reafon  ti  woman  (hall  be  endowed  of  a  vil-  ^^^-  I»l>- 170. 
leine,  as  before  it  appearetb  in  the  Chapter  of  Dower,    (5)  Like-  J^5^f'if*f^*^»Q 
vife  anadvQwfoD  ie  an  entire  inheritance;  [qj  and  yet  in  e£Eed  j^i,^^!^  <^^j^ 
i  ♦  •-  '.'    -'  the  17^. \  \,^:, 


) 

* 


"i 


(1)  See  poft.  175.  242.  a.  (4;  Menfieur  asuard  derives  this  writ 

(2)  ^e  the  verb  bercifco  or  ifctfcs  ufed  '  from  the  caphdlars  of  the  firll  Firnch. 
It.  86.  a.  ,       kings.'  1.  Hon.  Littl'.jil, 


H)  ftneiK  L.'aifd  M.'and'in  Rih^it  ii^     > (5)  Ant,  3a.:a^ 


lib.  3.    Cap.  1.        Of  Parceners, 


Seft.  241; 


M  44  E.  3.  tit 
Fartic.  6.  &  tit. 
Avowric  75. 
(«H.  6.  fol.  11. 
AiiL  148.  I.) 


It]  2  C.  «.  tit 
)«rwcr  1:^5. 

[«]  17  E.  «. 
niip'T  obtit  1t*» 
lti£.2.ilnd.l1. 

5.  Maris  Dier 
15?5. 

fuj  17  E.  5. 72. 

T^O  ij»  £.  9. 

Quare  I  roped. 
170.  Fleiaiib. 

6.  Oft.  9. 

[i]  Miciu  24 

et  f  5  Eliz.  inter 

Coroitem  de 

Himtin!>doi\  et 

Seignior  Muuitt- 

jov. 

(Slo.  174.) 


(Ant  IM.  ft. 
1.  Saand.  3.51.) 
Vide  5  Marias 
Dier  153. 
(Noy.  1'45.  Cro, 
Jam.  J56.  257. 
1.  Mod.  74.) 


(6.  Co,  1.) 

[tf]  tE.  i. 

dtiwor  it 3. 
)3  £.  S.  quar. 
imp.  170. 
Pleta  ubi  fupra 
Vide  Mirror 
Cft.  9.  feci.  17. 


the  fame  may  be  divided  betwecne  coparceners,  fgr  they  may  divide 
it  to  prefent  by  lumes.  (6) 

A  rent  chai;gc  is  entire^  aod  againd  common  rig^t;  [r]  3retinay 
it  be  divided  betweene  coparceners,  and  by  ad  in  law  the  tenant  of 
the  land  is  fubjed  to  fcverull  diftrefles,  and  partition  may  be  made 
before  feifin  of  the  rent. 

Entire  inheritances  not  divifible,  we  findc  divers  in  our  bookes ; 
and  fome  inheritances  that  are  diviiible,  and  yet  ilmll  not  be  parted 
or  divided  betweene  coparceners,  as  hereafter  Ihall  af)peare. 

[,$]  If  a  man  have  reafona^Ie  eftovers,  as  houfebotc,  he>bute,  &c. 
appendant  to  his  freehold,  they  are  lo  entire  as  they  fliall  not  be 
divided  betweene  coparceners,  [t]  bo  if  a  corody  inoertaine  be 
granted  to  a  man  and  his  heires,  and  he  hath  iifue  divers  daughters, 
this  corodie  ihaW  not  be  divided  betweene  them;  but  oi  a  corodie 
certaine  partition  may  be  made. 

[w]  Homage  and  fealtie  caimot  be  divided  betweene  coparce- 
ners (7).     [a]  So  a  pifchiirie  iucertaiue,  or  a  common  j'auns  uom- 
bre,  (8)  cannot  be  divided  betweene  coparceners,  for  that  would  be 
a  charge  to  the  tenant  of  the  foiic. — [jl]  The  lord  Mountjotfy  feifed 
of  the  mannor  of  Canfurd  in  fee,  did  by  deed  indented  and  iarolled 
bargaine  and  fell  the  fame  to  Brozune  in  fee,  in  which  indenture  this 
ciaufe  was  contained.     Prutided  alviayfSy  and  the /aid  Broune  did 
covenant  and  grant  to  and  viiih  the  /aid  lord  Mountjoy^  his  heires  tmd 
ajigjiesi  that  the  lord  Movntjoy^  his  heires  and  apignes^mightdigfor 
art  in  the  lands  (uhich  "were  greate  wajls)  par  cell  qf  the /aid  maanor^ 
and  to  dig  turfs  al/o  for  the  making  of  ullonne.     And  in  thi&cale 
three  poynts  were  refolved  by  all  the  judges.     Firfl  that  this  did 
amount  to  a  grant  of  an  inlcrcil  and  inheritance  to  the  lord  Mounts 
joy,  to  digge,  &c.   ''Secondly,  that  notwithftanding  this  dgr    al 
grant  Browne  his  heires  and  aflignes  might  dig  alfo,  and  ^      ^'     '-^ 
like  to  the  cafe  of  common  /aims  number.     Thirdly,  that  the  lord 
Moun*joy  might  ^ifigne  his  whole  intereft  to  one,  two,  or  more ; 
but  then,  if  there  be  two  or  more,  they  could  make  no  divifion  of  it, 
but  work  together  with  one  ftocke  ;  neither  codld  the  lord  Mount* 
joy,  &c.  afil^ne  his  intcrell  in  any  part  of  the  waft  to  one  or  more^ 
for  that  mig))t  woike  a  prejudice  and  a  furcharge  to  the  tenant  of 
the  land;  and  therefore  if  furh  an  iucertaiue  inheritance defcendeth 
to  two  coparceners,  it  cannot  be  divided  betweene  them,  (i) 

But  then  it  mav  be  demanded,  what  fliall  become  of  thefe  inhe- 
ntance^?  The  anfwer  is,  that  it  uppeareth  in  our  bookes,  that  re* 
gularly  [y]  the  eldeft  (hall  have  the  rcafonable  eftovers,  common, 
pifchary,  corody  incertaine,  &c.  and  the  reft  ftiall  kaveacontriba* 
tion,  that  is,  an  allowance  of  the  value  in  fome  other  of  the  inhe- 
.  ritance,  and  fo  of  the  like.  But  what  if  the  common  anceftor  left 
no  other  inheriUmce  to  give  any  thing  in  allowance,  what  contri- 
bution or  recompence  fliall  the. younger  coparceners  have?  It  is 
anfwered,  that  if  the  eftovers  or  pifchary  or  common  be  incertaine, 
then  fhall  one  coparcener  have  the  eftovers,  pifcbary,  or  comnMin, 
&c.  for  a  timt*,  and  the  other  for  the  like  time;  as  the  one  for  one 
yeare,  and  the  other  for  another,  or  more,  or  lefier  time,  whereby 


no 


(6)  See  an  inftance  of  a  partition  of  an  149.  a.    See  the  note  on  t]iis  fort  of  com^ 
•dvowfon  betweene  joyntenants  in  Garth,  inon,  ant.  122.  a. 

505- 

(7)  See  ant.  67.  b.  and  Dav.  Rep.  61.  b.  [i65.a.]                               ,     » 
(»)  Acc.  as  to  QQmmon/aMs  nombrt,  ant,  ( 1 )  ^Sce  Note  j.  J 


Lib.- 3.     .  Of -Parceners.  Se^.  24K 

no  prejiKH<ie  can  grow  to  the  owner  of  the  foile.    Or  in  cafe  of  the 

pii'chary,  the  one  niay  have  one  tilh,  and  the  other  the  fecond,  &c, 

or  tfa&  one  may  have  the  hrll  draught,  and  the  fecond  the  fecond 

draught,  &c.     And  if  it  be  of  a  park,  one  may  have  the  fidl  beatl^ 

and  the  fecond  the  fecond,  &c.     And  if  of  a  mill,^  one  to  have  the 

mill  for  a  time,  and  the  other  the  like  time;  or  the  one  one  toll 

diHi,  and  the  other  the  fecond,.  (2)  kc.     And  this  appeareth  to  be 

the  ancient  law  ;  for  it  is  faid  [z]  Sunt  alicB  res  hctreditarug  quce  [{]  BrhQaa  laW 

rciiiuut  in  partitionem^  quar^  cikm  dividi  non  fo(f'unt,  concedunturnni ;'  ^-  76.  Briitoa 

ita  quod. alia  cohtercdes  alibi  de  communi  hcertditate  habcant  ad  «a-  ??**    ? ! '^. 

lorew^  Jicut  funt  vivaria,  pifcanus,  parci ;  vel  faUem  quhd  partem  ^ap^'y  ^ 

balteantpro  defe&u,  Jicut  fecundvm  pifcem^  tertittm  vel  quartum ;  vel 

fccuftdum  tra^^tm,  tertium  vel  quartum.    item,  s»  purcis  fecundam, 

tcrtiamantqitartambejiiam. 

But  now  let  us  turue'our  eye  to  inheritances  of  honor  and  dig-  /i^^„^  ^3  |^ 
nity.     And  of  this  there  is  an  ancient  booke  oafe,  [*]  in  23  H.  3.  27.  a.) 
tit.  partition  18L  in  thefe  words:  Note,  if  the  earidome  of  Chefter  [»J23H.5. 
defcend  to  coparceners,  it  (liall  be  divided  betweeiie  them  as  well  ^"-  P^'^^^i^  i^. 
as  other  lands,  and  the  eldeil  Hiall  not  have,  this  feigniory  and' 
earledome  entire  to  herfelfe;  quodnota,  adjudged  per  totam  curiam,  '        * 

(3)  By  this  it  appeareth,  that  the  earledome  (that  is,  the  poffef- 
fions  (4)  of  the  earledome)  fhall  bee  divided ;  and  that  where  there 
bee  more  daughters  than  one,  the  eldeit  (hail  not  have  the  dignity 
and  power  of  the  earle,  that  is,  to  bee  a  covntefle.  V^hat  then 
fliall  become  of  that  dignity?  The  anfwer  is,  [a]  that  in  that  cafe'  r^i  3  ^^  j  |^ 
the  king,  who  is  the  foveraigne  of  honour  and  dignit}**,  may  for  prefcriptioA  (S) 
the  incertainty  conferre  the  dignity  upon  which  of  the  daughteirs 
he  pleafe.  And  this  hath  beene  the  ufage  fihce  the  Conqueft,  as 
it  is  faid.  (6) 

But  if  an  earle  that  bath  this  digni^  to  him  and  his  heires  dieth, 
having  iflTue  one  daughter,  the  dignity  Oiall  def<!end  to  the  dangli-* 
ter;  for  there  is  no  incertainty,  but  onely  one  dau<;hter,  and  the 
dignity  (Imll  defcend  unto  her  and  her  pollerity,  as  well  as  any  . 
other  inheritance.  And  this  appeareth  by  many  precedents,  and 
by  a  late  judgement  given  in  Sampfon  Leonard's  cafe,  who  maried 
with  Margaret  the  only  fifter  and  he  ire  of  Gregori/  Fines  lord  Dae  re 
of  the  South,  and  in  the  cafe  of  lyUliam  lord  Ros,  (7) 

But  there  is  a  dift'erence  betweenea  dignity  or  name  of  nobility, 
and  an  office  of  honor.     For  if  a  man  hold  a  mannor  of  the  king 
to  be  high  conilable  of  England^  and  dye  having  illiie  two  daughters, 
the  elded  daughter  taketh  huiband,  he  fhall  execute  the  oOice  (8) 
folely,  and  before  niariuge  it  fhall  be  exercifQd  by  fome  fullicient 
deputy :  and  all  this  was  refolved  by  all  the  judges  of  England^ 
in  the  cafe  of  [61  the  duke  oi  Buckingham,    liut  the  dignity  of  the  mn  EJiiDicr 
crowne  of  England  is  without  all  quellion  defcendible  to  the  eldeft  5286.  theduk«of 
daughter  alone,  and  to  her  polkrity,  (10)  and  fo  hath  it  beene  de-  Buckiugham's 
clared  by  aft  of  parliament,  [*]  For,  regnum  non  eft  divijibile.    And  ri?*ai?A 
fo  was  the  defccnt  of  rr(>y:  -  cip.jg! 

t.  Praterea/ceptrum,  Ilione  quod  geferat  olim  y  ^.j 

Maxima  naturam  Priami, -    jEn^id  * 

If  ' 

■ 

(2)  How  dower  is  to  be  afligned  out  of       QS)  [See  Note  7.]      •     ^      . 
Jndivifiblc  inheritances,  fee  ant.  3^.  a.  (7)  [See  Note  8.] 

(3)  See  Dav.  Rep.  61.  b.  (8)  [Sec  Note  9.] 

(4)  [Sec  Note  6.]  (9)  S.  C.  Keilw.  ijq.  fa.    4.  jjjft.  ^^7. 
(j)  FitjE,  A^r.  fartitm  56,                          (loj  Sec  ant.  15.  b,  "  ' 
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•lie  iaitii,  phfier  jms gU^  4miA  mm  9«H/tm  mtimm^kiA, 
1*7  BdnM  IMto  [*]  ^«r  iSr  ^!nn/  dti  ejjtrc  que  me  Joefre  da^nm  tm  menmiwrt  fK  k 
^^'  fiim  M  r^d^  me  d^mik  fmM  tmmt.    ^rt  cdHo^li^Natatfor 

fnr^Xe  nfe,  that  ue  oot  ior  the  muUbMy  ^itimejt  ^  ^  tmim, 

mm^i  to  bee  pai te^  betweene  cspvccnen  as  w«II  as  ocfacr  boifes; 
TUc  9c&  M.     ^oii  invcs  may  thereof  be  >ndowcJ»  as  hatJi  becae  iud  in  the 

Chapter  of  Dower,  (i  |> 

If  there  be  two  caparecaers  of  ccftaina  laadi  wMi  manmA\,9ai 


th<*y  make  partitMB  of  tfaelaad,  the  wama^  iuiD  re-  r^  |^j 


naTae;  bfcaafe  they  ara  compeUabie  to  make 
|«|  99  £>  S.       M  Bat  othervHe  it  «ai  of  joji^enaats  at  tfaeoomaon  )a«,asiaS 

iC^mitie  70.       |,^  f3,^  hereafter  ia  his  proper  place. — [/|  Tinmrn  de  Ekajtm, 
ilMJ^Fkhec.  ^^^^  ^  ^  maimoc  of  JE6rr/foa  within  the  ibrrdt  oi  Pkkeri^^tii 
wmL  m%.X        ^t^X-  time  oat  of  miiid  a  woodward  for  keeping  of  the  wo^sptftill 
MoL  54k  of  that  mannor,aiid  had  the  barke  of  all  the  trees  feDed  in  &fiii 

44ic  115.  a.)     woods  by  any  of  the  Ibrrefiers  of  thai  foreft  as  belMig^  to  b 

mapnor(which he cooldnot  hacre withoat a piefciiptiiin).  '(f)7Unr 
of  £6fi^oa  iofeofled  two  of  the  laid  maaaar;  4etweeae  wbottpw- 
titioe  was  made,  fo  as  one  of  then  had  the  oae  haife  \m  fevwaltr, 
and  the  other  the  other  halie.  i^  Rsbert  Wyente  ahmtmmh)mii 
tlie one halfe,  aad  TAsaMf  7A«ni^  the  other;  and  titty  la  tbec^ 
itiPkketTMg  daioMd  to  keepe  a  woodward  within  the  fiud  wm^ 
and  the  barke  aforefiud;  and  the  truth  herattf  and  the  oiage being 
IpeciaUy  fosnd  bythe  Ibrreftors  Terderors  and  r^gardacs,  0  iflMK^ 
IJiugerford  and  aanlmrie  iuMcts  itinerants  within  thalforfv^vt 
jodgment  as  foUoweth.  laeo  caujUcrm^mmi  ejt^  qmbdfretdid^  ' 
et  i' hornet  keh^ant  vooducardjnm  ei  corticem  in  iqfcofntdi&o  it  fser* 
ai6as  fntdi&k  Jki  et  ktredihu  JkU  mpeqKivmm,    5a/ro  fimfer 


Se6t.  242. 

jf  UXY,  fe  borne  feifie  .de  tene-  A  LSO^  if  a  man  fcifed  of  ten^ 

"^^  menU  m  fa  jimplt  oa  en  fee  "^^  meats  in  fee  finale  or  to  fce- 

taile  devyfaunM  iffue  dtfon  torpe  ex*  tayle  dietii  withoat  ilToe  of  his  bMb 

gender^  et  la  tatemetUs  difcendtmt  a  bqEottenyaiidtheteneiDenlsderceod 

m  fes  foers^  els  font  pareenerSf  come  to  bis  fifiers^  ther  are  parceners^  s 

e^  avantdit.    Et  en  mefmc  lemaner,  is  aforefaid.  And  in  the  fame  aao* 

§ou  it  nad  pas  foers,  me$  Us  tene-^  ner^  where  be  lialb  no  fitters^  but 

ments  difcendont  afes  auntSy  eh  font  the  lands  defcend  to  bis  aunts,  the; 

pareeners,(3)&c.    Mes  fi  home  nod  are  parceners,  Sec;.  .B(|t  if  d  99Q 

forfque  uneJUCf  el  ne  poit  ejlre  dit  bath  but  one  daughter^  (heOial  opt 

parcener  y  mes  el  efi  appelfe  fie  et  be  called  parcener,  bat  (bee  Is  called 

heire,  8fc»     ^                            *  daughter  and  heire.  &g« 

(li)  Aat.  31.  b.  (2}  [See  Note  11.] 

(3)'  Bis  pmt  farantrs  not  in  L.  aad  ^ 

[16c.  b.]  nor^^oh. 
(I)  [SccNota  10,1 


jib.%<  Of  fttroeiiewJ         ^     ,    i^ft^fl*!. 


^jyU  i^Jit  fiU^^    This  mift  be  hiteadhd  of  an  «ftate'taih 

«i^6  if  Uve  ilalv  ttyle  were  ibude  t(»  t  man  and  lo  the  heires  (»f  Uls 
borft,  hie  filter*  eaiinot  iiiheril.  And  not  otiTy  daii|;hter$  ihali  be 
ciopkreeiters)  boifiller^iaufitSy  great  aiiii€8,&c;  -  ^   > 

**  fi7r  ttkeire^  4^"    Here  by  f  ^•iej  is  tmplyed  After  and  beiw, 
#|int  and  Iheire,  great  audt  and  beire,  add  fo  upward.  •  ^  - 


.-J" 


k  I 


^^    '•. '  . 


^  r  ^  aff avoir,  qttepdiHtim  enter  'JU^  ^  '^\  *■  *^  ^  underftood,  that 
"^^  parceners  pait  eflrefait  en  divers  ^*^  partition  maybe  made  ih  diven 
^nanners.  Vn  eft,  quant  eh  asreeont  .naners.  One  is,  when  Uiey  agfee 
de /aire  part  itumf  et  font  partition  de  to  make  partition,  and  do  make  par^ 
le9  tenements \  JiCQime  Jifoyent  deux,  tition^ of  the  tenements;  asfftoere. 

.  parcenerSf  a  devider  enter  eux  jes  bee  two  parceners  to  divide  betwe^ 
tenements  en  deux  partSf  iJiefcun^pftrt  ^^^va  the  tenements  in  two  paris^ 
P^^foy  ^n  feveraltie  et  d^egal  va/ue ;  <Bach  part  by  it  felfe  in  feveralty^tnd 
€t  jififU  3  parceners^  a  aevider  les  of  equall  vain^;  and  if  there  bee 
tenements  en  trois  parts  perfoy  en    three  parc6Dera>  to  divide  the  tene- 

'Jevendtk,  S^c.        ^  ^  .menta  in  three  .parte  by  it  lelfe  ia 

Ifeveralty,  8ic. 

*••"■••" 

BY  this  Seftiofn,  and  the  (Sjc.)  in  the  end  of  jt,  it  is  to  be onder*   ' 
Itoud,  that  thei'e  are  two  Icind  isf  Partitions  betweene  coparce- 
ners ;  the  one  in  deed  or  e.xpreife,  and  ^le  other  in  law  or  implicite.  (AaL  46.  m.) 
Of  partitions  in  deed  or  expre/Te,  Yome  bee  voluntary,  wfaerebf 
LiitUton  enumerates  fonre  manners}  and  oiie  compuHaxy;  that  is, 
by  writ  of  partition.  (4) 

tl66.  a.1      '^^^  ^^  partition  in  deed  betweene  coparceners,  is  that  (F.N.B.  1^.) 
->  which  LittktoM  here  fpeaketh  of,  viz*    Quant  ils  agreont  tt  ^ 

font  partition  de  les  tenements,  ^e,  phrfcun  part  perfoy  enfeveralty 

et  de  egallvaluey  ^rc   If  coparceners  rnake  partition,  at  full  age  and 

Yinmarried,  and  of  fane  memories  of  lands  in  fee  fimple,  it  is  good  and 

iHrroe  for  ever,  alMt  the  values  be  •  unequall ;  but  if  it  be  of  lands  ). 

entailed,  or  if  any  of  the  parceners  be  of  iidn  fane  memarie,  it  ihaii    ^ 

bind  the  partaes  themielves,  but  not  their  iifues  oobiTe  it  be  e<|uall ;  < 

•  or  if  any  be  ctroeri,  it  Biall  bind  the  huihand,  >but  not  the  wife  or 
hek*  heires ;  jor  if  any  be,  w:^  thin  age,  it  Ihall  not^bind  the  infant;  as 
/hail  be  CeluI  more  fully  hereafter  (1).  The  fisc^nd  partition  fol- 
loweth  in  the  next  Sedion.  And  here  the  C^^J  implyeth  further, 
that  if  there  be  fopre  parceners,  then  loure  parts,  if  five,  five  parts, 
and  fo  forth.  It  iiirther  implyeth,  that  all  this  muft  be  in  fev^ralty ;  Vide  Sf^  2iU 
whereof,  and  with  what  lin^^tatioiis  this  i^' to  bee  udderftood,  it  hath 
.  beenc  declared  before.  .     '  \ 

■••'••'  t  . ..  •  •'        V*. 

-,  [166.  a.] 

r     .    •    (4)  [See  Note  12.3  fi)  See  poft.  Scft.  ac^.  to  258. 

indiure.   oec  aUj>  tyvo. 


I  f 


lAh.  6.   Cap.  1.      Of  Parceners.  SeA.  244,  245. 


Sedl,  344. 

* 

TTN  outer  partition  efl,  a  cfliery  per  ANOTHER  partition  there  w, 

^   agreement  enter  eux,  certaine  de  ^^  viz.  to  choofe,  by  agicen)eut 

lauramieSfdefairepartitiondesterres  betweene    themfelves,   certaine   of 

ou  tenements  en  le  forme  avanidit.  their  frienda,  to  inuke  partilioo  of 

Et  en  tiels  cafes,  apres  iiel  partition ^  the  lands  or   tenements   in  forme 

ie  eigne  Jile  prymerment  ejleira  un  aforefaid.    And  in  tbefe  cafes,  after 

dei  partes  ijfint  divideSy  que  el  voit  fuch  partition,  the  eldeft  daughter 

mvtr  pur  fa  party  et  donques  lafecond  flinll  choofe  firft  one  of  the  parts  fo 

filtptocheine  apres  lay  outer  party  et  divided,  which  the  will  have  for  her 

donques  la  tierce  foer  outer  party  ihn*  part,  and  then  the  fecon^jd  daughter 

gues  lequafie  outer  party  Sfc.fiij/int  next  after  her  another  part,   and 

fait  que  foient  plufors  loers,  Sfc.Ji  ne  then   the  third  filler  another  part, 

foit  auterment  agree  enter  eux.   Cor  then  the  fourth  another  part,  &c. 

U  poit  efire  agree  enter  euxy  que  un  if  fo  bee  that  there  bee  raoie  lifters^ 

aveca  tiels  iaiementsy  et  un  autr^  &c.  unlelTe  it  bee  otiierwife  agreed 

tiels  tenementSy  i^c.  fans  afcun  tie!  betweene  them.      Fur  it  may  be 

fritner  ele6lion,  Sfc*  agreed   betweene  .them,   that  one 

fhall  have  fuch  tenements,  and 
another  fuch  tenements,  &c.  with- 
out any  primer  election. 

«.Aff  26.         **riOKQl/ES  le  quarte  auUr  part,  Sfc^      Wp.rt  the  (Spc.) 

imp  lye th  the  5  After,  and  after  her  the  6,  and  fo  forth. 

♦*  Car  U  poet  tftre  agree  enter  tux,  que  un  atera  tiels  tenements,  et 
un  outer  tiels  tenements,  SfC."     Here  by  this  C^c-J  is  implyed  divrt-s 
/<  Sd  iQ^        "'^**  of  law  proving  the  conc^lofion  of  Littleton  in  this  Se(^t»  via. 
f6f>T  Cro  Ellx.    -^^^^"^  ^'  conventio  vincunt  legem.     PaHo  aliqmd  lic'Hum  ejt,  quod 
664.)  ^*^  pa&o  nan  admit titur^     QuUibet  poteji  reNvnciare  juri  pro  ft 

(1. Sid.  3S9.)     introduit'  but  with  this  limitation  that  thefe  rules  extend  not  to 

any  thiog,  that  is  againil  the  common-wealth  or  Common  right. 
For  conveniio  privatorum  non  pateft  publico  jhri  dcrogare, 

Se<a.  245.  [166.  b.] 

JFT  la  part,  que  Veigne  foer  adyejl  AND  the  part  which  the  eldeft 

appelle  en  Latin  enitia  pars.  ^^-^  fifter  haib,  is  called  in  Latioe 

Mes  ji  les  parceners  agreewU,  que  enitia  pars.    But  if  the  parceners 

teigne  foer  ferra  partition  de  les  agree,   Uiat   the  eldeft  fifter  fhall 

tenements  en  le  forme  ovantdit,  et  Ji  make  partition  of  the  teaementa  in 

ceo  el  fait,   donque  il  efi  dity  que  nrwmner  aforefaid,  and  if  (he  doe 

t eigne  foer  efiierapluisdarreine  pur  this,  then  it  is  feid,  that  the  eldeft 

fa  party  et  apres  cnefiundefesfaers,  fifter  fhall  choofe  laft  for  her  part, 

^^-  (0  and  after  every  one  of  her  fifters,  &c, 

.     , ,  " ENITIA 

(0  The  6fr.  not  in  L.  and  M.  nor  Rob. 


Lib.  *.  Of  Parceners*  • .  .      Sed.  «4ff. 

•*  P  NIT  I A  pars."    U  is  called  in  old  bookes  *  aifneti^,  which  *  B^aa.  Ii.>77. 
-*^  15  derived  of  the  French  word  eifae  for  ekieft,  a^  much  as  U>  ^^^^J^fj"^^' 
fay  the  part  of  the  eldeft ;  for  Bra&on  faith,  quod  eijhetia  fmper 
tji  prcejerenda  propter  prkiiegium  (Eta(is;  fed  rjlo,  quhdjilia  primo- 
gniita  rtli^o  nepote  vel  nepte  in  vitd  patris  vel  matru^  decej/hrit^ 
pretfercnda  crit  foror  antenata  tali  nepoti  vel  nepli  quantum  ad 
'ei/netiuffi,  quia  mortem  parentum  expeHuM.    And  herewith  agreeth 
ileta  alfo,  quiyd  nota :  whereby  it  ap}>eareth,  that  etiitia  pars  is  per- 
fonall  to  tfic  eldeft,  and  that  this  prerogative  or  priviledge  defcend- 
eth  not  to  her  itt'ue,  but  tlie  next  eldeA  lifter  (hall  have  U.  [/]  And  T/]  45  K  9, 
here  is  a  diverfity  to  be  obferved  betweene- this  cafe  of  a  partition  «"w4l.  19K.S. 
in  deed  by  the  a^t  of  the  parlies,  for  there  the  priviledge  of  elec-  J^"^  *™M^. , 
tion  of  the  elddt  daughter  fliall  not  defcend  to  her  iflue  ;  and  where  ^^^  ^  '^^  ^^^ 
the  law  doth  give  the  eldeft  any  priviledge  witliout  her  ail,  there  sajHf^e.  9. 
that  priviledge  fliall  defcend.     As  if  there  be  divers  coparcepers  Dod.  ScSukL 
of  an  advowfon  *,  and  they  cannot  agree  to  prefent,  the  law  doth  V^'J^L^y^ 
give  the  firft  prefentment  to  the  eldeft;  and  this  priviledge  fliall   #5  h.  7  k 
defcend  to  her  ifi'ue;  nay  her  aflignee  ihall  have  it;   (2)  and  fo  S4H.'6.  40, 
fliull  her  hufband,  that  is  tenant  by  the  curtelie,  have  it  alfo  (3).         11 11.  4.  54. 

«(;  E.  3.  qpar, 

"  Donqttes  it  eft  dit  reigne  foer  ejicra  pluis  darreine,  Sfd'    By  j^'^gl*^^ 

this  and  the  SfC.  in  the  end  of  this  Sedion  is  implyed,  the  rule  of  jr,  ^  3  'p^^ 

law  is,  cujus  eft  divifto,  alferius  eft  eleituK    And  the  reaibn  of  the  Prcfentmentii. 

law  1*  for  avoydmg  of  partiality.  17  E.  s.  iOpftu 

Si  E.  S,  'tt» 
(Ipfe  etenim  legcM  ctipiunt  nt  jure  regantur)  (P^  lafb.)* 

which  might  apparently  follow  if  the  eldeft  might  botludiyide  and 
chooie  (4).     2sow  fbUoweih  the  third  partition  in  deed.. 


Se€t.  246. 

TTN  auter  partition  vn  allotment  AN  OTHER  partition  or  allot- 

eft,  ficomejoiefit  qiiater parceners^  "^  ment  is,  as  if  there  be  £bure 

et  apres  le  partition  de  les  terres/ait,  parceners,  and  after  partition  of  tbe 

chejcun  part  dd  terre  foit  per  Joy  lands  be  made,  every  part  of  the  land 

folement  efcript  en  un  petit  efcrovet,  by  itfelfe  is  written  m  a  little  fcrowi^ 

etfoit  covert  tout  en  cere  en  le  maner  and  is  c  overed  all  in  waxe  in  manner 

d* utt  petit  pile,  ijjint  que  nulpoitveier  of  a  little  ball,  fo  as  none  may  fee 

Cefcrovetf  et  dotique  foient  les  4  piles  the  fcrowie,  and  then  the  4  bails  of 

de  cere  mis  en  un  bonnet  a  garder  en  waxe  are  put  in  a  hat  to  bee  kept  ia 

lesmaines  d'un  indifferent  home,  et  thebandsof  aninditir^rentman,aiid 

ri67    a1  ^^9^^  FeigneJUe  primer--  then  the  eldeft  daughter  (hall  fiift 

^      '  *    '-^  ment  mettra  fa  maine  en  le  put  her  hand  into  the  hat,  and  take 

honntt,  quel  prendra  un  pile  de  cere  a  ball  of  waxe  with   the  fcrowie 

ovejque  leferovei  deins  mefme  le  pile  within  the  fame  ball  for  her  part, 

purja  part,  et  donques  lefecondfoer  and  then  the  liecond  fifier  (ball  put 

mettra  fa  maine  en   le  bonnet   et  her  hand  into   the  hat  and   take 

prendra  un  auter,  U  tierce  foer  le  3  another,  the  3  fifier  the  3  ball,  and 

jrile,  '    the 

(2)  [See  Note  13.]  ceding  note. 

(3}  Agreed  by  lord  Anderfon  in  the  (4)  See  Hob.  107.  where  tjie  do6lrinea 

cafe  from  Cro.  £liz.  cited  la  the  pre*  cited  with  approbation. 


Jil^  9v    Cap.  I«         Of  B»ccfriBtk  Se€ti  2471 

fikp  H  It  4  JMT  it4'faei^^^  M  em  the  4  fitter  the  4  kdl^  &£u  jtfiiliii 
aO'Oas  wvimU  eh^am  d§  arrity  ibb  cafe  every  o«e  of  them  ovglitr 
temer  a  fa  chance  H  aUaimeni.  to  ftaiid  li>  their  chM^e  aad  «U€t^ 

meiil. 

**  ALLOTMENT.''    Of  thb  ptrtitiov  by  lots  ancicol  ti^ 
*Flcc  nb.  5.  ihora  *  write,  thet  io  that  cafe  coparcaMi«y#rliia«iii^MMif 

ca.9.  findon  judkcKK  And  LUtkio»  bars  teaxmetli  it  ehaoce;  for  in  tki^  enii 
KK  9.  75b  of  thia  Sedioa  he  faith,  that  in  this  cafe  every  of  tkem  oo^  to 

BtutoD  pap.  7^.  j,^]^  herfelie  to  her  chance ;  aod  of  this  kiade  of  diviaon  you  iball 
Yid«  Nttmbrrs  read  in  holy  fcriptttxe^  where  it  ia  fayd»  dedi  vobi$  pqftfionem  faoM 
ca.  xxTi.  Ter.  5^  dividetit  forte. 

(^  6^"'of  dl"il  The  4^c.  in  the  end  of  thia  Sedion  implyeth,  that  if  there  b« 
fna  k^  toct.' ''  '^^''^  coparceners  there  tooft  be  mere  balls  according  to  the  naoft^ 

bar  of  the  parceeeca. 


Sed.  «47. 

TTEM9  un  auter  pattHion  iiy  ad.  A  **^9'  *^^'^  '*  another  partilioo.. 

"*  Sicome  font  quater  parceners,  et  ^^  As  if  there  bee  foure  parcener^ 

Ane  va^^  agre^  a  partition  iefire  and  thqr  will  not  ag|:ee  io  a  partis 

/«t^e«tereiiar|dofff«e  fun  nint  aver  tion  to  bee  miYle  betweeae  them^ 

M{f  de  partitione  facieod^  t$tven  then  the  one  may  have  a  writ  of 

l|a  cNiiert  ^'Oft,  otf  <feiur  d'ofj  /MtW  partitione faciemia  agatoft  the  other 

orer  brief  de  partitione  &ciend&  en-  three,  or  two  of  them  niav  have  it 

ven  le$  autert  deux,  ou  troii  de  eux  writ  of  partitione  facienda  ^aioft 

^oyenf  aver  brief  de  partitione  fa-  the  other  *-two,  or  three  of  them 

clen4&  CRVcrt  le  jmrt,  i  lour  elec^  may  have  a  writ  of  partitiomfa-^ 

fiom^  ciendd  againft  the  foaitb,  at  ^Ueir 

eledlion. 

ERE  followeth  the  foarth  partition  in  deed.  Liteietan  harV 
^  ^  iag  ijpoken  of  voluntary  partitions^  or  partitions  by  confem: 
now  he  ipeakes  of  a  partition. by  the  compulfary  means  of  law' 
where  no  partition  can  be  had  by  confent.  Now  of  what  inheritance' 
partidon  raav  be  made  by  the  writ  oi  partitione  facicndd  rnay  partly 
appeare  by  that  whieh  hath  bcene  fayd.    Moreover  it  is  to  bee  oV 

*9$.5.  e^r^.  ferved  that  tha  words  of  the  writ  dt  partitione fdciendi  be,  *  ^uhd 

ctim'  ctrdiMi  A.  et  B«  ii^finaU  et  pro  inmi/b  tencant  tret  dcras  turret 
cumperHneti^tSfC,  And  note  that  this  wo^d  f ^^f^  (1)  iiiawrft 
doth  alwayea  faapW  a  tenant  of  a  fVeehold.    And  thereibre  (>]  if 

ftl*\*- J^^-  one  eepisroencr' laaketh  akafefor  yeares,  vet  a  writ  of  partltJ<)h' 

f 81^'  e  9  ^    ^^  ^^  (^^'    ^^  ^'  ^^^  ^^  ^^^  "^^^^  ^  ^^""^^  ^^''  ''^^>  »  writ  of 
11  h!  4.  9.       partition  doih not  lye  betwtetie  them:  becaofe  aoa  ni^l  et  pro 

4  H.  7. 10.  b.  indvoifo  tenent,  they  doe  not  hold  the  freehold  together,  and  the  writ 

i  Poft.  176. 1^.)  of  partition  mall  be  aj^piinft  the  taaant  of  iiie  freehold.    [Al  If  one 

ii^Aff^is'  ^"  *<>?•*'<*"•*'  difleifa  another,  during  this  diiTeiihi  a  writ  of  partf-' 

<Poft.  167.'  k.  ^^^^  ^^  ''^^  ^  betweene  them ;  for  that  non  tenent  i^fimul  et 

ler.  a.)   '  pro  indirifo. 

But 


H 


(i)  See  the  varioos  applications  of  the       U)  ESee  Note  11 1 
verb  /m//  axplamed  aat.  fl>L  i.  a*  ft  b.  ^  '  "^  ^-^ 


lib.  5.  Of  Pawilnefjr.  v  Seaj:»irj 

■  Bbtther^be^tfaer  parti ti«n»italleed  then*  hereJViT^lfMieta  •    ^^  , 

tiatifidj  [z]  Foita  fNUtittoomaude  betWeea  two:ct>pairceRiu>}^  tfaat<f4]  T^ai^£.t; 
tbc  oueibDU  jttfm  aod  occupy  the  bn^  from  Eqfitr.W^iW  thA  firft  .|Mirti(ioii  2i. 
of  Auguil  only  in  feveralty  by  hinofelfey  and  that  the  other  fliall .  J'-  N.  B.  62.  L 
.  have  and  occupie  the  land  from  the  firft  of  Auguft  untUl  the  feaft  C^-Co,  5.) 
of  £ff/0er*yearely  to'thtfea  and  thcsr  hdim/this  is  a  good  parti-* 
timu  (9).  Alfo  if  two  eepareeneri  have  two  mannof  8  by  defcent,  and  * 

f  1 67  '  B'i  they 'make  parthioli;  that  the  one  ihatl  have  the  one  ma- 
^  y '  •  !  *  J  nor  for  one  yeare,  and  the  other  the  other  manor  for  thit 
yeare»  and  fo  altentk  vkihtts  to  them  and  their  heiree,  this  is  a  good 
partitioD.  llie  faine  law  is,  if  the  partition  be  rnod^  in  forme  aft>re- 
laid,  for  two  or  more  yeares,  and  each  coparcener  have  Hn  eftale 
of  inheritance,  and  no  chattel!,  albeit  either  of  them  alternUvidbus  ,^^ 

ha&'e  the  occupation  but  for  a  certaine  tenAe'  of  yeares.  .  .     .  .^ 

Of  parti tious  in  law,  feme  be  by  adl  in  law  Without  judgfmefit^- 
and  fome  be  by  judgement,  and  not  in  a  writ  de  partition Jaciendd. 
And  of  thefe  in  order. 

[^J  If  there  be  lord,  three  copavemars  nftefnes,  and  tenant,  and  Ut]36H.s.T: 
one  coparcener  purchafe  the  tenancy,  this  is  not  onely  a  partition  C^***-  ^^-  ^) 
of  the  mcfnalty,  being  fXtin^{[>r  ^  third,  part,  but  a  diviiion  of  r 

tKe  feignibry  paramount^  fOf 'ho\^*he}jnuft  make  feverall  avow- 
ries (1).  '     *  '•         '•'  -'  -    '" 

[f]  if  one  coparcener  tn^eA  feofftnent' in  fee  bf  her  part,  this  HI  9rB,6.%y 
id  a  feveraiice  of  thfr/cbpareenarie,  and  fevetall' writs  of  pracijpe  ^^^t.  ." 
(hall  lie  againlt  the  othtr  oopanfener  and  the  feofi'ee  (2).  -      ..  * '  ' 

[m]  If  two  coparceners  be,  and.  each  of  .them  taketh  hnlband  [M3i7£^i% 
^d  have  ifiiie,  the  wives  die,  the  e^arcenary.is  divided,  and  here  ^^  '  :\ 

is  a  par.titioQ  in  law. 

[n]  U  two  coparceners  be^  andi  ODejdilTeife  the  other,  and  the  rn].if  XL  j,   ^ 
dirieifee  bringeth  an  aflife,.and  recoy^r,^it  hajb^  beene  faid,  that'ihe  .7  iSr'Jf^    J 
(liall  have  judgement  to  hold  her  moity  in  Severalty.    And' this  7'^^  3^  40  .    « 
i^ifemeth  (fay  they)  verie  ancient,  and  thereupon  vouch  Bra&OHy  *Ji  to.  AC  17. 
rts'jkerit  communis  locum  habere  poferit  communi  dividendo  judicium.  12.  Afl*.  5.  17. 
A^d  [0]  fo  (fay  they)  if  the  one  coparcener. recover  againfrflHothflf  l^\^'  f^^^ 
m,k  ni/per  obiitt  or  9k  rafiofiabili  puf^ie^  thftjudgementihallbe,  ^Siaf  53  ^J  jj*^ 
the  demandant  fliaU  recover  afid  hold  in  XevjraUy*'.- •But£hf/ioff:  tOE.d.  Afl:6f 
is  to  the  contrary ;  fojr  he  faith,  ♦  etjl  t^fj^^id^p^nrntenifjoii  tugti  3  E.  3.  48.  b. 
Qudifiurbe  fie  la  fcifin  per  /e$  iU4f^«jHlfOf4enr»,iri|y*^^t(/^4,  «i/;  ^^H-  6.  4X 
djffcifee  vicndra  oj^^per fevefoUplfiMi'.jkrt'l^par.eemr^  J  E  f'lo 

fnes  nemjf  a  tener  en  fi^veroUif^  m^^^pnrcmmnpnJSlhmqyc.^lqifir  uvwi  m*/^'^  \^  ^ 
t^fifi^  4c.  {p\  And  this.feeiaftHh  t^ondWa V&^4i«)^Aft^fcl»va  thts  fo.  «i6.  b. 
ju<)gement  according  to  his  DJainj:,  ^nd  tibiMttlvas  of  a'  moili^  and  H  3£.  3. 48. 
ijol  of  any .  thing,  in  feveraAtif ,  an4  jAkfitiSb^f^  o»bi»trMve*any  *^  ^  ^^^^ 
ikan«ot  to  oii^  any  partition,  i^leveni^^  JliR^^'  ^ 

.1  JOE.1*  «]if|ierob;i8.  'F.'K.^re.  bw  V     ':    »^Htton'r«l1lf.^'. 


;  (3)  See ,  th^  cafe  of  a  hr^vmMt  fee  '<    Ct^^Jb.] 
ibipk;  ibiUda^t.'ft)l*4*  A*      1  .     jr^     n<ii)fSecNoiei5«] 

/  -  ^  -  :    -    CO  l«««  »«»» J6.] 


-  ;.  ! 
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Sed.  248. 

I^T  quant  judgment  fera  done  fur  AND  when  judgement  (hall  be 

-^  tiel   brief y    ie  judgment  ferra  given  upon  this  writ,  tbejudg- 

tiel\  qne  partition  ferra  Jait  enter  ment  iliall  be  thus;  that  partition 

ies  parties^  et  que  le  vicount  en  fon  (hall  be  made  l)etweene  the  parties, 

proper  per  fon  a/era  a  les  terres  et  and  that  the  Iherife  in  his  proper  per- 

tenements,  i^c.  et  que  it  per  le  fere-  fon  Ihall  go  to  the  lands  and  tene- 

ment  de  xii  ioyalx  homes  de  fon  bay*  ments,  &c.  and  that  he  by  the  oath 

liwirke,  S^c,  ferra  partition  enter  les  of  12  lawful  men  of  his  bailiwicke, 

parties,  et  que  Cun  part  de  mefmes  &c.  ihall  make  partition   between 

les  terres  et  tenements  foyent  ajji^nes  the  parties,  and  that  one  part  of  the 

qI plaintif  on  a  Pun  des  plaintijs,  et  lands  &  tenements  fliall  be  afligned 

tf»  auter  part  a  tm  outer  parcener,  to  the  plaintif  or  to  one  of  the  plain- 

Ifc.    nient  feafant    mention    en   le  tif8>  and  another  part  to  another 

judgement  de  Ceigne  foer  pluis  que  parcener,  &c.  not  making  mention 

depuifne.  in  the  Judgement  of  the  eldeft  filler 

more  than  of  the  youngeit. 

"Bna.foMMc.  T^OTE,  the  firft  jadgeuent  in  a  writ  of  partition,  whereof 

J">  ^*'  ^l'       JJN    Littleton  here  fpeaketh,  is,  quod  partttiojiat  inter  partes  prte- 

llfUiib.5.ca.9.  ^^^^^^  de  tenementU  pradiHis,  cum /7cr/<;tf»/iM,  after  which  judgement. 

*  Bythis^^c.  viz.  ieKements,  ^c/is  implyed,  that  a  writ  fhall  be 

awarded  to  the  fherife,  quod  aj'uwptis  ticum  i^  iiberis  et  legalibus 

homittibus  de  vicineto  tuo,  per  quos  rci  Veritas  melius  fcirj  potent^  in 

proprid  ptrfoud  tuA  accedes  ad  tenemcMta  prtrdicia  cum  pertinentibus^ 

rt  ibidt^n  per  eorum  facramentumy  in  pnrftntid  partium  (3)  prtedic- 

tarnm  per  te  prctmuniendarum  fi  inttrel/e  rofuerint,  prcedifia  teue- 

menta  cum  perttft^fitibtts  per  facnmieutum  bonorum  et  legalium  ho^ 

minum  pntdiclorvm,  habito  refpcctu  ad  verum  valorem  earttndem,  in 

duos  partes  aquales  partlri  et  diviui,  et  nnam  partem  partium  t7- 

lantm,  SfC. 

Ofltani ca. qoid       'I'his  laft  ^c.  in  this  Section  is  evident. 


fit  Vtbef  jiHli- 

ciariQii.  (4) 
40  E.  3.  45. 
9,  Ate,  t. 


"  Judgement,'*  Judicium  efi  qtuifi  juris  diflum,  fo  called,   ft  50     «  T 
becaufe  fo  long  as  it  Hands  in  force  pro  xeritate  acci]^-   *-        '      *  J 
i[\fC.55.  tur  (1)  and  caunot  be  contradi<^ted.     And   thereupon  antiquitie 

49  £.  3.  t.         called  that  excel«  ^it  bouke  in  the  exchequer,  Dome/day,  Dies  judiciL 
K«gj"-  Sic  at  enim  dijiricti  et  terribilis  examinis  ilia  noviffimajententia  rrnlld 

*•  ^'  ^'  *^'        tergiverfationis  arte  valet  cladi,  ^-c.  ^c  jentetttia  ejnjdem  libri  in- 
Jiciari  non  potcjl,  vet  impune  decimari ;  ob  hoc  nos  eundem  librum 
V  Judicianum  nominamuSy  SfC,    quod  ab   eo  ficut  a  pradi^to  Judicio 

non  licet  ulld  ratio  he  di/cedere.  By  Littleton  it  appeareth,  that 
the  "funnes  of  judgements,  pleas,  and  other  legall  proceedings, 
doe  conduce  much-  to  the  right  underOanding  -of  the  -law 
and  of  the  reafon  thereof;  as  here  Littleton  •  rightly  colle^eth 
upon  the  forme  of  the  judgement,  that  the  fliehfe  fliall  deliver 
to  then)  fuch  parts  as  he  thinkes  good,  and  that  the  eldeft 
coparceiier  iiiail  Lave  no  ele^tit»n  when  partition  is  made  by  the 
(herit'e.  And  it  is  to  bee  oUferved,  that  there  bee  two  judge- 
men  «.i» 

(3)  (Sec  Note  17.]  [16%.  a.] 

(4)  See  Dialog,  de  Scaccar.  lib.,  I.  cap,        CO  See  fame  cxpUnatkm  oi  judicium^ 
l6.  which  hath  the  iaine  tide.  ant.  39.  su 
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ments  in  a  writ  of  partitien.  Of  the  former  Littleton  fpeaketh  in 
this  place.  And  when  partition  is  made  by  the  oath  of  twelve  men, 
and  affignement  and  allotment'  thereof,  and  fo  returned  by  the 
fhenfe,  then  the  latter  judgment  is,  ideo  conjtderatum  ^,  ^voot  ^ 

partUio  prcsdiStaJirma  et  Jtcmlis  imperpetuum  tcneatur,  and  this  is 
the  principall  judgement,  [g]  And  of  the  other,  before  this  be  given,  r«l>l-  Co.  40.  . 
tio  writ  of  error  doth  lie.  (2)  UHL  39  £lii. 

Rot  aer.  in 

**  Shireve"  is  a  word  compounded  of  two  Saxon  words,  viz.Jhirej  ^^\]l^  ^^ 
and  reve.    Shire j  fatrapia,  or  c'omitatus,  commeth  of  the  Saxon  CountcsdeWar* 
verbe y^iraw,  u  e)  partiri,  for  that  the.  whole  realme  is  parted  and  &  le  Seignior 
divided  into  (hires ;    and  rcvc  is  prcefeQiis^  or  prcepqfitus ;   fo  as  Berkley.    '  ' 
Jkircve  is  the  reve  of  the  fhire,  prmfedtus  fatrapice,  protincidt^  or  ^I^^^^'  ^*' 
tomitatis.    And  he  is  called  prctfeSus,  becaufe  he  is  the  chiefe  ^^'  j,  j  ** 
officer  to  the  king  within  the  (hire ;  for  the  words  of  his  patent  be, 
commijimus  vobis  cujttdictin  comitatus  nqfiri  de,  Spc.    And  he  hath  a 
threefold  cullodie,  triplicem  cujtodiam^  viz.  Firft,  vitas  jnftit ice ;  for    ' 
no  fuit  begins,  and  no  proce(re  is  ferved  but  by  the  (herife.    Alfo 
be  is  to  retume  indifferent  juries  for  the  triall  .of  mens  Kves,  liberties, 
lands,  goods,  &c.     Secondly,  vita  legis ;  hee  is,  after  long  fuits  and 
chargeable,  to  make  execution,  which  is  th8  life  and  fruit  of  the 
law.    Thirdly,  vitce  reipublica ;  he  ife  principalis  confervator  pads, 
within  the  countie,  (3)  whieh  is  the  life  of  the  common  wealth/ 
vita  reipublicae  pax. 

He  is  called  before,  Sedt.  234.  vifcottnt,  in  Latyne,  vicecomeSy  .Vide  the  Second, 
i,  c.  vice  comiiis,  that  is,  in  (lead  of  the  earle  of  that  countiCjVho  in  Part  of  the  Infti- 
ahtient  time  had  the  regiment  of  the  countie  under  the  king.     For  t"tes.W.i.c.io. 
it  is  faid  in  the  Mirror,*  that  it  appeareth  by  the  ordinance  of  *  Mirror  cajw  1. 
antient  kings  be/ore  the  Conqued,  that  the  carles  of  the  counties  ^*^  ^ 
had  the  cuftodie  or  gard  of  the  counties,  and  when  the  earles  left' 
their  cuftodiee  or  gards,  then  was  the  culTrodie  of  counties  committed 
to  vifcounts,  who  therefore  (as  it  hath  beene  fayd)  are  called  vice^ 
comites.  And  Ockam  cap,  iiuid  ctnturia^  S^c.  porro  xicecotms  dicitur,  Ockara  cap. 
<iuhd  vicaii  CQitntisJupptcat.  QuidCe»tur.&c, 

Marculphm  faith,  this  oflfice  is  judiciaria  dignitOs;  Lampridim^' 
that  it  is  qfficium  dignitatis.     Forte/cue  faith,  gvod  vicecomes  eft  ^ortefcue  cnp.  . 
nobilis  ojjiciarius.    And  fee  there,  and  obfcrve  well  his  honourable  **'  ^^^^'^?* 
'and  folenine  eledion  and  creation  at  this  day.     But  to  confirme  all 
that  hath  beene  faid  touching  this  point,  and  to  conclude  the  fame, 
among  the  lawes  of  Edward  the  ConfcHbr  (4)  I  fiode  it  thus  re- 
corded. Vcrum   quod  modh  vpcatur  comitatwt  olim  apttd  Britoncs  Lambert 
temporibus  Romanorum  in  tegno  ifto  Britwinice  vocabatvr  confulatus]  ^°^'  ^^^'  !*• 
et  qui  modh  vocaniur  vicecomites  tunc  teniporis  i'icC'Cor{fules  voca*  -  * 

hantur ;  illc  verb  dicebatur  viceconjhl^  qui  confute  ahfente  ipfius  vices 
flfppUbat  injure  et  inforo.  (5)  Herein  many  things  are  worthy  of 
obiervation.  Firft,  for  the  antiquitie  of  counties.  Secondly,  that 
which  wee  called  comitatum,  the  Romanes  more  latinsly  called' 
confulatum.  Thirdly,  whom  the  Saxons  afterv/ards  called  (as  hath 
beene  faid)  Jhircve  or  earle,  the  Romanes  called  conful.  Fourthly, 
that  the  (herife  was  deputy  of  the  confull  or  earle;  and  therefore 
the  Romanes  called  him  viceconfuly  as  we  at  this  day  call  him 

vicecomes. 

(2)  [See  Note  18.]  books  the  coroner  is  fa  ftil«4. 

(3)  See  Lamb.  Ju(l.  cd.  of  1602.  p.  I2,        (4)  f  Sec  Note  19.] 
13.  and  2.  Inft.  174.  in  both  of  which        (5)  [See  Note  2a.] 

Vol.  I.  I  i 


Xib»  3/  Cap.  1.  Qf  Parceners.  Se<5tr24^4 

vjceeofMs,   FifUy/that  the  (herife  in  the.Rom^es  time^  and  before,, 
was  a  mintder  to  the  king's  courts  of  law  and  juAice,  and  Lad  then  • 
a  court  of  his  owne,  whicn  was  the  county  court,  then  called  cvria 
^frftr  PoKchro.  confutaias,  as  appeareth  by  thefe  words,  ij^us  vices fuppUiat  injure 
Aantiogdon.       et  in  foro,     Sixtly,  that  this  realme  was  divided  into  Aiires  and. 
?**^**^Xf  J"**'-    counties,  and  thofe  ftiires  into  cities,  hurroughes,  and  townes,  by  the 
J^olet  tob.*^**  Brittaincs :  fo  that  king  Mfre(ts  divifiou  of  fliires  and  counties  was 

but  a  renovation  or  more  exadt  defcription  of  the  fame.  (6)  Laitiy, 
the  consequence  that  will  follow  upon  thtfe  tilings  being  fo  anci^it, 
(as  in  the  time  of,  and  before  the  Romanes)  the  Itudious  reader  will 
eafily  colled.'  And  afterwards,  foi.  135.  amongft  the  lawes  of  the 
fame  king  it  appeareth,  that  thofe  whom  the  Saxons  fometimes 
called  (and  now  we  call)  wider  mm  or  torles^  the  Romanes  called 
fenaioresy  et  ^/tmiliter  olitn  apud  Britona  iemporOws  Romanorum  in 
regno  ifio  Britannia  tocabantur  fenatores^  qui  pqfied  tanporibvs 
Saxonum  tocabantiir  aldermani^  non  propter  ctiatem^  fed  propter 
Jttpieniiam  ei  dignitatem^  chn  quidam  adoltfcentes  fjjenty  jyrijperiti 
tam€h  ef/uper  hoc  experti.  (7.) 

"  Defon  BayJiuicher    It  appeareth  before,  that  the   r  |  gg^  Jj  j 
ehquefl  niuft  be  de  xicintto  of  the  place  where  the  lauds  doe   ^ 
lie,  and  not  generally  dc  hdixd  tud.    By  this  it  appeareth,  that  <h^ 
Ifierii'e  is  balivuSy  and  his  county  called  haliva ;  and  fherefore  it  is 
good  to  be  feeiife  what  balrms  originally  fignified,  and  whereof  it  Is 
derived.  * 

llet.  lib.f.csp,  '  Baylife  (i)  is  a  Fren<^h  word,  and  fignifies  an  officer  concerned 
^r  t  rn  *"  ^^^  adminiftratiun  of  jnftice  of  a  certaine  province  ;  and  becaofe 
]W^  *^  b  *  fl^crifc  hath  an  office  concerning  the  adininillration  of  jwfticc 
i.Ra.Abr.^9.)  within  his  county  or  bailivvickc,  therefore  be  CiUled  his  county 
Brnft.  lib.  3.  balirajua,  ^For  example,  when  he  cannot  find  the  defendant,  6cc. 
tn£k.  2.  cap.  HS.  he  relurneth,  non  ^inventus  in  balivd  fned, 

nu.  S.  ^*"l '**'•       I  have  heard  great  quelUon  made,  what  the  troe  ^pofition  of 
\^'      '    '      this  word  baiivus  is.     In  the  ilatule  o(  Magna  Charta,  cap.  28.  tilt 
^sa.  U»  5.  i;56.  letter  of  that  ftatute  is,  nullus  baiivus  de  artero  ponaf  aliquctn  ad  ^ 
b.  3rit»  fo»56.    Iq^em  manifejldm  nee  ad  juramcntum  Jimplici  loqueld  fud fine  tcjlibus 
FleL  li.  f .  CT.63.  Jidetihus  ad  hot  indu6iis.    And  fonie  have  faid,  that  baUivs  in  this 
i»Si  ig^^^^S     llatute  fignifieth  arty  judge  ;  for  the  law  rhuft  be  waged  and  made. 
•*•*'./     befn re  the  judge.    And  this  llatute  (fay  they)  extends  to  the  courts 
of  common  pleas,  king's  bendh,  &c.  for  they  mufl  bring  with  them 
Jideles  t^es,  ^c.  and  fo  hath  beene  theiifage  to  this  day.    ' 

But  I  have  ptrufed  a  very  ancient  and  learned  reading  upcfh  tl.^s 
flatute;  and  the  reader  taketh  it,  that,  at  the  cothmon Taw  before. 
""'^  thisftatute,  he,  that  would  make  his  kw  in  any  colirt  of  recoro^ - 

^   ^niift  bring  with  him^fidctes  teftes,  '  Aftd  thTs  opinidn  herein  is  war- 
GItnr.li.l.ca.9.  ranted  hv  Gtanvit^  who  \yrote  in  the  reigne  oi'llenri/  (ht  f^cotiA. 

Bot  the  reader  holdeth,  that  in"  the  courts  which  were  not  of  re-  * 
cord,  (1)'  as  the  county  court,  the  hundred  court,  the  Court  barbn,  - 
&c.  there  the  defendant  without  any  faithfull  witnefies  miglfi  be- 
fore this  tlat.  have  made  his  law,  fer  remedy  whereof  this  a^  was 
JOH  4.  4.         rhade;  and  therefore  (faith  he)  the  ftatote  extendeth  t^  the  judged 

/Cro  Jam.  551.  of*fuch  courts  US  are  not  of  record.    In  10  II.  4.  it  is  noldcn,"^ 
^)  .       ..---.     ♦         .    ^^'     •   *'*    -    .-•-•      -    --  ij^^' 

(6)  [See  Note  21.]  additional  references  in  the  margin  on  thtf 

(7)  [Scc'Kote  22.)  fide  of  the  word  bMiiff  relate  to  btuHfs  ^ 

nutkors. 
I168.  bO  {2)  Concerning  the  diftin^ioQ  of  couits^ 

(1}  See  aUft.  61.  b«  al  the  bottom;  The    of  record,  fee  ant.  1 17.  b. 
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that  if  a  lord,  tbat  hatn  a  franchife  in  a  leet,  doth  not  enquire  of 

things  enquirable,  and  punidi  j;beni,  the  (herife  ihall  enquire  in  his. 

lUrne,  etjile  vicount  ne/aire  en/qii  tomcy  U  ba^lit  le  toy  enquirer^.  .    ^ 

guant  il  vienty  ou  auterment  ferra  inquife  perjvftice  en  eire,  where 

ba^fie  ie^oy  is  underflood  jV/ice  le  roy.     Ana  in  the  Miftor  •it  i^  *  ^fift-c^B*    - 

hoiden,  that  the  ftatute  doth  extend  to  cverie  juftice,  minifter  of  the  ^^>^^  ^h^ 

king,  (leward^  &c.  and  all  comprehended  under  this  word  bdylife,     ^  y,^^  li.'j 

,    The  chiefe  liiagiftrates  in  divers  antient  corporations  are  cal]e4  ca.  63.  56. 

Baylifs,  as  in  I pfwich,  Yarmouth,' ColcheiVer,  ic'    And  6fljr/i/c  in 

French  is  diaceUsy  homa'rcha,  in  Engliifa,  a  bailife  or  governor; 

But  of  this  thus  much  fb'a^l  fuffice; 


Seft-  249i 

ipT  Je  iaparHtion  aue  le  vicount  A  ND  of  tte  partitibii  which  the 

"^  ad  iffhit  faitf  iljerra  notice  as  "^^  fherife  hath  fo  made,  lie  (hall 

•  juftices  {^)fouthfonJeaIe  et  lesfeales  give  tiotice  to  the  juftices  under  his 

de  chefcun deles  i2, ^c.    Etiffmt  en  Teale,  and  the  feales  of. every  of  th6 

ceo  cafe  poies  veievj  que  f eigne  foer  i2^  &p.    And  fo  in  jlhis  cafe  you 

n'avera  my  la  primer  eleSiwt,  (4)  mes  may  fee,  that  tlie  eldeA  fifier  U)al 

le  vicount  luy  iajpgneraja  part  qve  not  haVe  the  firft  eleAion,  but  the 

il  avera,  8^c.  '  Et  poit  eftre  que  le  Ihe/ife  (hall  afliirne  to  her  her  part 

"ticount  doit  qffigner  primtrment  ttn  ivhit;h  ihee  ifaal  have,  &c.!  And  it 

part  a  le  plus  puifney  S^c.  et  dar*  may  b<e  that  the  fherife  will  afligne 

reitiement  a  Peighe,  S^'c.  firft  one  pari  to  the  yoiihgeft;  8:c« 

hrid  lad  to  the  feWeft,  &c* 

«  CO  UTff  fonjeale,  .4-0/'    Note,  the  partitiflri,  made  and  de-  Brit.  fo. is^.  b. 
livered  by  the  (lieriie  and  jurors  ouglit  to  bee  returned  into  the  J^^7^«?^'ij^ 
tourt  under  the  feale  of  the  (herife,  and  tht  feales  of  the  twelve  |^^^  c%.\ 
jurol's;  ior  the' words  of  the  judiciall  writ  9f  partition,  which  doth 
command  tlVe  ftierife  to  muke  partitipu,  axe  fiJfiniptU  tecum  12^  cj-c. 
(fo  as  there  mud  be  twelve)  et  parfitioncm  inde^  t^c.fci/ facias Jt^f-  * 

iici(&iis,  i^c,  fubfigillQ  tMO,  ttJigillU  eorumpcr  quorum  facramcntmi 
pflrtitionem  illamjeceris,  ifC.     And  this  is  the  reafoii,  wherefore  iii  ► 

this  cafe  the  partition,  which  they  make  upon  oath  ought  to  be  re* 
turned  under  their  feales:  and  the  reafon  of  that  is  for  the  hiore 

TlGo    a.1   ftrencthcning  of  the  partition  by  Ihe  i2,  and  that  the  Ub'll.  ful. 4a. 

L      y*  a-J   fljerile  (Uould  not  re turne  what  partition  he  would.   *S'oy»  «'^^Met*»Ift 
dfter  all  this,  this  (fie)  vi4.  la,  Spc.  doth  imply,  that  the  principall      *• 
judgement  upon  the  partition  fo  r^turhed  is,  ideg  co/ifideratum  eft 
per  curiam  qubd  partitio  Jirma  et  ftabilis  trnperpctuum'  ttneattfir^ ,  . 
<i)  The  latter  two  (4-c.)  are  evident.  (2) 

(O  In  L.  and  M.  and  in  Roh.  there  is  [169.  a.] 

an  Src.  here.  (i)  ^^(  ^^'  ^nt.  i|S8.  a« 

..  (4)  An  aff.  here  in  L.  ahd  M«  Wid  in  (2)  (See  Nou  23.] 
Roh. 


Ull 


19^.3.   Cap.  1.         OfParccken.         Se€t.  250,  si&il 

Jp  T  notd,  que  partition  per  agree"  AND   aot^,   thai   paHitioB    by 

'     •  ntml  perenter  parceners  poU  "^^  agreement  b^tweene  pfirceDar^ 

^re  fait  per    l^   tey   enter   eux,  may  Bee  made   by  law   betweene 

suxibten  per  parol  fanfi  fait,   come  them>  as  well  by  paroU  without 

per  fait.  deed,  as  by  deed,  (3) 

[r]  5  £.  4. 9, 10.  yj  £  R  £  it  appearetb,  that  [r]  not  onely  lamk  and  oAtr  Humgi 
^J^i^A^  X  JL  ^^^  ^^y  P^®  l>y  livery  without dee^,  but  thiugs alfo  that  d^ 
9  H.  4.  ptrtiUoB  ^'^  ^^  i/^^^U  ^  rents^commons,  advowfons  and  the  like,  that  cannot 
1^.  81  £.  3. 38.  1^^  hv  grant  without  deed,  whether  they  bee  in  one  county  or  in 
<Djr.S50.b.Poa.  feverall  counties,  may  be  par^  and  divided  by  paroU  without 
r?^'i*'/<^^'SlA^  deed,  [s]  But  a  partition  betweene  joy n tenants  is  not  good  with> 
m  3  R  4  $.  ^^^  ^^^'  ^^^^  ^^  ^  ^^  land?,  and  that  tfacy  be  compellable  to  mak# 
319  H.  6w  a5.       gartitioB  by  the  Aatutes  of  31  H.  8.  cap.  10.  and  32  II.  8.  cap.  3a. 

18  II.  6.  &  becaufe  they  muil  purfue  that  aA  by  writ  de  fartiiiohe  fatiendd  ; 
4£.  4.  9«  i<k  and  a  partition- betweene  joyntenants  without  writ  remaines  at  the 
^  \^^  common  law,  which  could  not  be  done  by  par^^Il.  And  fo  it  is  ani^ 
?()  H.  &  i.  ^^^  ^^  ^^®  reafon  of  tenants  in  conomon.  But  if  two  tenants  in 
17  £.  3.  46.  common  b«,  and  they  make  partition  by  paroll,  and  execute  tke 
J0.AiB8.l&l).4.  fame  ia  feveralty  by  livery^  this  is  good,  and  fufficient  in  law«. 
S^  1*  i^*  ^  And  therefore  where  bopkes  fay,  the  joy n tenants  made  partiiioiF 
SH  7'  5i  Dier  ^^^^"^  ^^^d,  it  muft  be  intended  of  tenants  ia  common  and 
1»  iiUL  a5tf .       executed  by  Uverie.  ^ 

S]H.aQier46,       Not^  betweeiie  joyntenants  there  is  a  two-fold  privity,  viz*  iiy 

^EUz.  Dier  179.  eftate  and  in.  pofleiGon:  betweene  tenants  in  common,  there  is  pri- 

19  /mm*^  vity  onely  in  pofleflion,/ and  not  in  edate:  but  parceners  have  a 
Ih'e(  98.    .'  threefold  privity,  viz.  in  eftate,  in  perfon,  and  in  pofleffion. 

(fi.  Leoo.  lbs.    6.  Co.  12.    8.  CoJ  4S.    Boft.  16^.  a.  19&  b,  SOO.  b.  335.  a.^  %  loft.  403t) 


Se^.  251. 

0 

TTEMy  fi  ieuji  meajes  difcendont  A  LSQ>  if  two  mcfes  dcfceni  » 
a  deux  parceners,  et  Vuh  meafe  "^  two  parceners,  aiid  the  one 
vault  per  un  dps.  Pautjerforfqiid  169.  meafe.  is  worth  twenty  Ibillings  per 
par  an^-enceji  cas partition  poitofi^-e  anhujn,  and  the  Qiher  butteo  fhil- 
fait  emter  eiix  en  iielfo7^me]  (iefiaf-  lings  j^crannt/m,  in.  this  Cafepani— 
cavoir,  qfie  un  parcener  avera  Pvn  tion  may  bee  made  betweene  tbeoi. 
mcafef  et  que  tauter  parcener  avera  in  thJs  manner;  to  wi*,the  one  par- 
tauter  meafe -^  et  celuy  que  avera^  le  cener  to  have  flie  one  meafe,  aiid 
meafe  que  eft  de  value  de  20s.  etfes  the  other  parcener  the  other  meafe  ^ 
heire^payeront  un  annual  rent  de  v*  s.  and  fhe^nich  hath  the  meafe  wortb- 
ijlimnt  hors  de  mefme^  le  ihxafe  a  '  20.(hillingsjper(/>fe»?ima>id  herheires 
tauter-  parccrfer  et  a  fes  heires  a  Ihal  ^ay  a  yeerely  rent  of  fi^e  (hil- 
touts  jours,  pur  deo  que  chefcufi  de  •  lings  ifluing  oat  of  the.flwnie  nieafe 
e%$3^  auroit  owelty  en  value,  to  the  other  par9ener  abd  to  her 

heires   for  ever,  becaufe  each   o£ 
them  (tiould  have  equality  in  valu/e. 

.        -Cj)  [Sec  Note  24.] 


•  3/  or  Parcelled.  "   '-   l^eA.  i'ik 


'  1p  jf*  tid  particion  fait  per  parol  eft     AND  fi*h  partition  ma3e  hif  psC* 

•*^  affets  bone-y  A  mefme  le  parcener,  "^^  roll  is  s^ood  enough  ;  and  that  ^ 

^^  avera  le  rent,  et  fes  heires,  pur^  iparcen^r,  wiio  ihall  have  the  rent,  ' 

ront  dijlremer  de  commtn  droit  pur  and  his  heiress,  may  diftrein  of  coni*' 

le  rent  e^i  le  dit  meaferde  le  value  de  mon  right  for  the  retit  iir'thfe  Tajft 

aos.  fi  le  rent  de  55.  foit  aderere  en  me^fe  )Arortb  twenty  fl)ilUn^s^  if  th^ 

fifcnu  temps,  m  ^uecuuijue  mai^is  que  i^ut  of  5  (billings  \>t  behinoe  at  any 

jfnefine  le  meuje  desuiepdra,  coment  tiioe^  m  wbofe  hAods  foever  tte 

que  ne  Juit  miques  ajhtn  efcripture  fasoe  mea&  fliaU  come^  although 

Jae  ceo /ait  enter  eux  de  liel  re/it.  there  nev^r  were  any  writing  of  this 

niade  hetweene  them  for  fuch  $l  rent* 

^'pER  parol."    Notu,-  h^re  ||f]   ii  rtint  may  be  granted  for  M  8  £.3.16. 

owelty  of  partition  without  (4)  deed,  even,  as  a  rent  in  ctife  J^'^^  ^^}' 

of  a  lea'fe  for  yearesj  fpr  Iffe,  or  a  gift  in  taile,  may  bee  refervjed,  ^^  jj  ^  gj' 

without  deed;   and  fd  may  a  rent  be  affigned  to  a '^voman  out  45B;8.  Ji* 

*bf  tbe  land,  whereof  Oiee  is  dowable,  &c.  without  deeji.     But  al-  S  H.  6«  14. 

"beit  an  exchange  for  lands  in  the  fame  county  may  be  without  *^^*^.^*'  '. 

^deed;  yet  a  rent  granted  for  egahty  (5)  of  the  fame  exchange  /y(^t'34*b?^ 

.cannot  be  without  deed.     And  the  caufe  of  the  difference  is  ap-  \^,  ^9^ 
parent;  ibr  coparceQefs  ax6  h)  by  defcent/  and  compellable  to 
inake  partition, 

«  Le  rent,  8fc!* 

The  fame  la^  is  of  coknm<M  of  eftoirdrs,  or  a  corodie,  or  a  cdm« 

XI  6q  b  1  ^^^^  ^^  pafture,  &c.  or  a  way  granted  Upon  the  partition 
^'  "*•*  by  the  one  eoparcener  to  the  other.  All  which  and  th(fe 
like,  albeit  they  lie  in  grant,  yet  upon  the  partition  may  they  ht 
granted  without  deed, 

"  IJiioj^t  hors  de  mefine  le  meafe^  ^c/^  [a?]  For  if  it  be  granted  [j]  i  Mariaj 
out  of  other  lands,  then  defcended  te  tbe  caparcen<ers,  then  there  ^y^^  ^^' 
thuft  be  a  deed,  [z]  But  if  the  rent  be  granted  generally  (out  of  no  [*L?^'  ^^'  *^ 
land  in  certaine)  for  owelty  of  partition,  pro  rejiduo  terra,  \t  fhall  p^  qJ^*  34. 
bee  intended  out  of  the  purpartie  of  her  that  ^antetb  it  %  .p^^^  2^2  ^  x 

[0]  If  ther«  bje  three  coparceners,  and  they' make,  partition,  and  r  1 15  m  7  14. 
one  of  then;  grant  twenty  (hillings  per  annvm  out  of  her  gart  to  ^9,  Afl*.  is. 
|ier  two  fifter?  and  their  beires  for  equality  of  parti tion,tbe  grantees  a^lL,  $.9.  b. 
i^re  not  joyn tenants  of  this  renti  but  the  rent  is  in  nature  of  co-  ifl.  Co.  $.  «.   - 
parcenary,  and  after  tbe  death  of  the  one  grantee  the  moity  of  the  ^^?"l^c'^«»  i;^ 
feht  fhall  diefcend  to  bar  iflup  in  courfe  of  coparcenary,  and  not  * jj^*^'  j^^'    ' 
fnrvive  to  the  other,  for  that  tbe  rent  doth  comp  in  recompence  of  i^^a^  x77i  b»^ 
Che  land,  and  therefore  (hall  enfue  the  nature  th^^feof ;  and  if  the   . 
^ant  bad  beene  made  to  them  two  of  a  Tcnt  of  twenty  Ihillings, 
viz.  to  the  one  ten  (billings,  and  to  the  other  ten  (hilUngs,  5*et 
(ball  they  have  the  reat  in  courfe  of  coparcenary,  and  joyue  in 
^dion  for  the  fame. 

If 

(4)  [See  Note  25.] 

(5)  Of  ffuhtf  ita  f  xchangMi  ice  ant.  jo.  b.  ju  a.  It  |i, 

•  -        lis       '  •■ 


n^l  99.  AIT.  f3.       [b]  If  6ne  coparcener  be  marled,  and  for  owelty  of  partition  the 
19  E.  3.  9.     '    husband  and  wife  jgrant  a  rent  to  the  other  two  out  of  the  part  of 
^  ^^*       the  fem  covert,  this^pai:titi9p  b^ng  equall  (hall -charge  the  part  ot 
the  fcni  covert  for  ever.  * 

Te'}  3&E.  3.  [c]  If  two  coparceners  by  deed  indented  alien  both  their  parts 

9&.  fc.        '  -     to  another  ip  fee,  r^ndring  to  them  two  and  their  heines  a  rent  dst 

of  the  land,  they  are  not  joyntenants  of  this  rent,  but  they  (lofl 
have  the  rent  in  coiirfe  of  coparcenary  ;  be^ifufe  tjieir  right  ia  the 
•  '  "    '  'land,  out  of  which  the  rent  is  referved^  was  in  coparcepary. 

I>vcr9i.  B^Ssw  "  Purrcmt  dijtrnner  de  common  drottl  SfC**  That  is,  \i\  in  this 
i6:  and  other '  cafe  tKe  law  doth  ^ive  a  diftreJTe,  led  the  grantee  ftiould  bee  withoit 
fhn.bookct  '  remedy,  for  the  which  upon  the  partition  ihe  hath  given  a  valoable 
^bovei'aid.  reconipcnce  in  land,  which  defcended,  &c.    And  fo  in  the  cafe  fli 

dower  aboyementioned.(i) 


■ 

'  JP'^  mefme  le  maner  eft  de  touts  TN  the  fame  manner  it  is  of  a! 

T^  thdners  de,  terreset  tenements,  i^c*  **"  manner  of  londs  and  tenemeoti 

lou  tiel  rent  eft  referee  a  un  on  a  &c.  where  fuch  rent  is  referved  to 

divers  parceners  fur  tiei  partition,  S^c,  one  or  to  divers  parceners  q'|>on  fuck 

Hfes  ttel  rent  n  eft  pas  rent  fervice\  partition^  &c.    But  fuch  rent  is  not 

mes  eft  rent  charge  de  common  droit  rent  fervice,  but  a  rent  chai^ge  of 

jCi)  ewe  et  rejirvepur  egaltie  depart  conriradn  rijjht  had  anc|  referved  fof 

fition  (i?).  equality  or  partition  • 

f<  ^ERRES  et  tenements,  dj-c .•    Here  (Src)  implyeth  a  cantioB, 

'    viz.  that  they  be  fuch  lands  and  tenements  'out  of  riVA  tj 
which  a  rent  for  egaltie  of  partition  may  be  granted^   ^  ' 
|vhereof  fufhcient  hath  beene  faid  before'. 

"  Re/erve  al  »«.•  Here  refer\'alion  is  takeit-  for  a.  grant ;  and  if 
it  be  ufed  Upon  the  partition,  doth  amount'  in  this  caSe  t6  a  giaot, 
which  is  v^oi  thy  the  obfervation* 


*  SeA.  254. 

jr  T  nota,  que  nulies  font  appeUes     AND  note,  that  none  a^e  calW 

-f^parcencrffperle  contmdn  fey,  mes  ^^  parceners  by  the  commonUaw^ 

fefnales  ou  les  'keir^  de  fethales,  yue  |)at  females  or  the  heires  of  femalesi 

veiguont  a  terrek  et  tenements  per  dif*  whiqh  come  to  lands  or  tenenpentsbjf 
c6nt:  carfi  fbers  pni-chnfc  terres  ou  ,  difcent;  for  if  fiflers  puM:Iiafe  landi 

tfficments,  ile  ceo  its  font  appeUes  dr  tepements^  of  this  tbey  are  ctIM 

joyntenants,  ef  nemy  parceners,  '      '  joyntenants,  and  not  parceners. 

This  needs  no  explanation. 

[no,  a  ] 
fO  Set  mit.  34.  b.  153.  a.  and  $heph«      hO'S%^  ?nt.  153.  a.  note  1, 
Comm.  Alfur.  425.  (2)  In  L.  and  M.  &c,  here. 


IM3,:        '  '.OfParc^dre:        .     '-^''teStUSi 


Sed.  255. 

TTEM,fi  deui! parceners  de  terres  A  LSO  if  two  parcenert  of  land 

enfeejhnphfontparUcion  enter  "^  in  fee  fimple  make  partition  he^ 

€ux,  et  la  part  ae  un  vmdt pluis  que  tweeu  themfeives,  and  the  part  of 

h  part  de  tauter,  ft  ek  Jueront  al  tlie  one  vahcth  more  then  the  paft 

temps  de  la  particion  de  pleine  a^e,  of  the  other,  if  they  were  at  the  time 

fcU.  de  2 1  aus,  donques  la  partkion  of  tlw  partition  of  fall  Bgc,fc.  of  2 1 

touts   dits  dcmurrcra,   et  ne  firrd  yeares,  then  the  partition  (halj  alway 

tmques  defeat*    Me$  ft  its  tenements  remaine^  and  be  never  defeated.  Bot 

(dont  eLs  font  pArticionJ  foyent  a  ifthctenement8(whereof  they  make 

eux  en  fee  taile,  et  U  part  que  fun  partition)  be  to  them  in  fee  taile, 

od  eft  melieux  en  armuall  value  que  and  the  part  of  the  one  is  better  ia 

e^  la  part  le  tauter,  con\erit  qiie  els  yearly  value  then  tlie  part  of  th^ 

]ont  concludes  durant  lour  vies  a  der  other,  albeit  they  be  concii^d  durr 

fjeater  la  particion  \  uncore  file  par*  ing  their  lives  to  defeat  tbe  partly 
cener,   que  ad  le  mehider  part  e/i '  tion ;  yet  if  the  parcener^  which 

value,  ad  iffue  et  devy,  fijfue  poif  hath  toe  lefler  part  in  value,  hati| 

difagreer  a  la  partitfon,  'et  enter  et  iflTue  and  dye,  the  iflbe  |aay  dif^reQ 

occupier  ^n  comrjion  tauter  part  que  to  the  partition,  and  enter  and  ocV 

fuit  alhtte  a  fa  aunty  et  ijjhit  tauter  cupy  in  common   the  other  part 

?oit  enter  et  occupier  en  common  which  was  allotted  to  her  aunt,  and 

auter  part  atlotte  a  fa  foer,  S^c.  fi  fo  the  other  may  enter  and  occupy 

C^me  nul partition  uft  eftefait,  (i)  f  in  common  the  other  part  allotted 

to  ber  fifter,  &c,  as  H  no  partitior^ 
bad  beeqe  made, 

'  **T\0N^t7E&  le  partition  f outs  dits  (temurrera,  S^cP    Hereby 
it  appeareth,  that  the  ejnequahly  pf  the  value  ihall  n6t  imr 

peach  a  partition  made  «>f  lands  in  fee  fimple  betwecne'  coparce-  9  H.  6.  5.  and 

ners  of  full  age,  (3)  np  n>ore  then  it  HiaU  do«  in  pafe  of  ap  ex-  otberihe  t>Quke4 

.  * 
"  lU  font  concludes  durant  lour  virs***    This  inequall  partition 
dotli  fo  conclude  the  parceners  themfelves,  as  Ihee  that  hatb  th^ 
unequajl  pan  (hall  not  avoid  it  during  ber  lifet 

"  Concludes,"    This  word  is  derived  of  con  and  claudo,  (5)  and  (poft.  352,  «.) 
in  this  fenfe  lignifieth  to  clofe  or  lliuc  up  her  mooth  that  ih^cannot 
fpeake  to  the  contrary-.  *  *  •  ' "  . 

fl  **Ol  b.1       Hu(ton4  and  wife  tenants  in  fpeciall  taile  of  cestaine  'ii.  KS:'f.^.' 
^  "*   l^ds  in  fee  hayp  iiiue  a  daughter,  the  wife  dyeth,  the  i* 

hu(band  by  a  fecohd  wife  hath  iOue  apotber  daughter,  both  the  ,  ,. 

dp.ughters  enter  (where  the  eldcfl  is  only  inheritable)  and  make 
piarlitioa:  the  eldeft  daughter  js  concluded  during  ber  Hfe  to  im-  See  after  1  be     . 
peach  the  partition,  or  to  lay  that  the  youngell  isnotbcire,  and  ^^"P*"  o^  ^"O"* 
yet  (lie  is  a  fti-anger  to  the  taile,  but  in  refpe^t  of  privity  in  their  (Doaar&Stud, 

perfons  65.) 

[170.  b.J 
f3)  Ant.  acct  166.  a^  (0  t  [See  Note>a6.1 

(4)  Ant.  51.  a.  (t)  See  thecal^  of  djicontiauanc^ftuf^^ 

^5)  Ace,  juit.  37^  a.        ,  by  lord  Coke  poft.  373.  b^ 
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p«rfon8  the  partition  (hall  conclude,  ibr  a  partition  between  meere 
grangers  in  that  cafe  is  voyd,  but  the  iifue  of  the  eldeft  (ball  avoid 
this  partition  as  iflue  in  taile. 
t/i]  ti  K.S.  94.  [g]  I.  S.  feifed  of  lands  in  fee  hath  iffue  two  daaghtera^  Ro/e 
|5.  i  £.  t.  iind  Anntf  baftards  eigne  ^d  mvUer  pui/ne,  and  dieth.  Rofi^  ali4 
n  Afl*  ^^  ^iiiif  doe  enter  and  make  partition.  (3)  4^^  iuid  her  heires  are 
9a  AC  7.  concluded  for  ever.  (4) 

17  £.  3.  59.     (8.  Co.  XOU  b.  Poft.  S44.  b.) 

Se<a,  256* 

TTEMf  fi  deux  parceners  de  tcne^  A  LSO,  if  two  parcentrs  of  land* 

•^  mtntt  en  fee  preignent  barons,  et  '^^  in  fee  take  hufbands,  and  they 

eh  et  lour  bawns font  partition  enter  and  their  hu(bands  make  parti tioii 

euTfJi  tapart  Fun  eft  meinder  en  cn^  betwcene  them,  if  the  part  of  thd 

nnat  value  que  la  part  VauteVy  du^  one  bee  Jefle  in  value  then  tlie  part 

rant  les  vies  lour  barons  la  particion  of  the  other,  during  the  lives  of  their 

e/ioyera  en  fa  force.  Mes  content  que  hulbands  the  paitition  fhali  fiand 

t7  ejioyera  durant  les  vies  les  barons^  in  its  force.   But  atbeit  it  Ihal  fiand 

Xincore  apres  la  mort  le  baron,  cehitf  during  the  lives  of  their  hufbands^ 

feme,  que  ad  le  meinder  part,  pott  yet  after  the  death  of  the  hulbandj, 

enter  en  la  part  fa  Jber  come  ejl  that  woman  which  hath  the  leflei^ 

avantdit,  et  defeatefa  fa  particion.  part  may  enter  into  her  fifters  part 

as  is  aforefaid,  and  fliall  defeat  th^ 

partition. 

"  KJLS  et  lour  barons."    Here  it  appeareth,  that  the  wife  muii  be 
*  -If.  AC  22.  party  to  the  partitioa^  and  fo  are  the  bookes  *  to  bee  intended 

8  E,  4.  4.  that  fpeake  of  this  matter, 

9  E.  3.  38.  '^ 

y  N.  n.  62.  "  ?^  defeatera  la  particion!*    Note,  the  partition  (ball  not  be 

29.  AIT.  23.  defeated  for  the  furplufage  oneTy  to  make  the  partition  equall,  but 
9  H.  6.  5.  here  it  appeareth  that  it  ftiall  bee  avoyded  for  the  whole.   'But  of 

as.  AiT.  14.  this  more  fliall  be  faid  hereafter  in  this  chapter^  ftfiione  264. 
Hr]  Vid.  2£.  2.  [A]  And  though  the  partition  be  ubequall,  yet  is  not  Uie  particion 
Cai  iu  v4»  17.    voyd,  but .  voydablc  ;  for  if  after  tlie  deceafc  of  the  fculband,  the 

wife  cntjpreth  into  the  unequall  part,  and  agrceth  thereunto,  thb 
fhall  >binde,   and    therefore  IMtleton    ufed    the    word     ri-^j    o  1 
(defcaitrafj'  which  proveth  it  to  bee  voydable.  L  W    •  »•  J 

Sed.  257, 

%)fE  9  file  partition  fait  per  enter  T^UT  if  the  partition  made  be-? 

■^'^  les  barons  {\)fint  tiel,  que  chef  '^^  tweene  the  hulbands  were  thusj^ 

nn  part  al  temps  d' allotment  fait  that  each  part  at  the  time  of  the  al- 

fat  de  egall  avnyal  tahie,  donque  lotment  made  was  of  equall  yearely 

it  ne  poit  apres  ejlre  defeat  en  tielx  value,  then  itcantiot  afterwards  bo 

cgfes.  defeated  in  fuch  cafes. 

"  FERENTER. 

[171.  a.] 

(3)  [Sfc  Note  J7.1  ( I )  Inftead  of  la  h^trmn  it  is  tw(in\, 

(4)  [Sec  Note  28.]  and  M.  aad  R»h. 
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*' n£  it  £  NTE'A  ''k$  har<mJ*  ;!%» is  miftaken,  for  1ke  oxtgina)]t 

ift.  parefUcTiOtf,  that  is,  betweene  the  barons  and  fen»,  aaci 
HQt  as  it  is  here  between^  the  barons,  therefore  this  error  would  be 
Jierealter  reformeck 

.  ^'  Al  temps  del  allotment"    Hereby  It  appearcth,  that  if  the  parts 
at  the  time  of  the  par.tition  bee  of  equall  yearely  value,  neither  the 
wives  nor  their  heyres  (hall  ever  avoyd  the  fame ;  and  tlic  reafuo  ^J^'  ti^ij^ 
hereof  is,  for  that  the  hulbands  and  wives  were  compellable  by  law  aboveiiud.     ^ 
to  niake  partition,  and  that  which  they  are  compellable  to  doe  ip  (Poit  179.} 
this  cafe   by  law,  they  may  doe  by  agreement  without  procefle 
of  (7)  law.     If  the  annuall  value  of  the  land  be  eq\iall  at  the  time 
of  the  partition,  and  after  become  unequall  by  any  matter  fubfe- ' 
quent,  as  by  forrounding,  ill  hufbandry^  or  fuqh  like,  yet  the  pai^ 
tition  reoiaiiies  good« 

.  Judici$  (ffichtm  efi,  ut  ret  ita  tcfnpora  rentm 
Qufitrere  ;  qwtJitQ  tempore  tutus  eris. 

But  if  the  partition  be'  made  by  force  of  the  king^s  writ,  and 
judgement  thereof  given,  it  ihall  binde  the  fem-coverts  'ibr  evei^ 
iLlbeit  the  parts  be  not  of  equall  annuall  value ;  becaufe'it  is  ismde 
by  the  (herife  by  the  oath  of  twelve  men  by  authority  of  law ;  and 
the  judgement  is,  that  partition  thall  remaine  tifrme  and  ilable  for 
ever,  as  hath  beene  faid.  [a]  But  a  partition  in  the  chancery  where  r^]  f^^.b. 
6ne  coparcener  is  of  full'  age  and  fueth  livery,  and  one  other  is*  iS56.  S59, 96Q(, 
within  age  and  hath  an  uneqnall  part  allotted  to  her,  this  (hall  not  2^1>  ^^^*  ^^^ 
binde  her  at  full  age ;  for  in  a  writ  directed  to  the  el'cheator  to  ?/t  ^"  ll 
make  partition,  the^e  is  a  falvo  jure^  and  there  is  no  judgenqent  ' 

upon  fuch  a  partition.     But  if  fuch  a  partition  be  equall,  it  ihall 
binde,  -fo  that  a  part  of  the  land  holden  in  capite  bee  .allotted  t^ 
every  of  the  coparceners,  for  to  that  end  there  is  an  exprefle^proi;}/b 
in  the  writ.  [A]  And  this  partition  may  be  avoyded  either  by  yHre  r«  ^^  « 
fac'  in  the  chancery,  or  by  a  writ  de  partkione  fqciend4  at.  the  21  E.  3. 31* 
^mmon  law  at  her  full  age  (3). 

Se6L  258. 

TTEMf  Ji  deux  parceners  font,  et  ALSO,  if  two  coparceners  bcf 

"*   le puifne  ejleant  diens  Cage  de  i2  "^^  and  the  yohgeft  being  within 

^ns,  et  particion  eft' fait  enter  evx,  the  age  of  twenty-one  years,  parti- 

iffmt  que  la  purpartie  que  efi  allot  al  tion  is  made  betweene  them,  fo  aa 

puifne  eftdemeindre  value  que  la pur^  the  part  which  is  allotted  to  the 

partie  Cauter,  en  cfft  cafe  le  jmiffrn,  .yoan^ek  is  of  lisile  .value  than  the 

durqiit  le  temps  de  fou  nonage,  et  part  of  the  other,  in  tbid  cafe  the 

auay  quaunt  el  x»ent  a  pleine  age,  youngcfft,  during  the  time  of  her 

JciL  de  21  ar^s,  pott  enter  en  la  pur**  nonage,     and     aUb-  when     (hee 

j^rtie  a  fafoerallot,et  defeater^la  commeth  to  full   agic,  fciL  of  2r 

partition*     Mes  bien  foy  gard  tiel  yeares,   may  enter  into    the  part 

parcener  quarit  el  ment  a  fa  plein  allotted  to  her  lifter,  and  (hall  de- 

agey  que  el  ne  preigne  a  fon  uje  de*  fpat  the    partition.     But   Jet  fuch 

ffiefne  touts  les  pr^its  des  terres  ou  parcener  take  heed  when  flic  comes 

tenements  to 

(«)  [See  Note  29,]  (3)  Ace,  r.  N.  B.  62.  H. 
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ten^nentsquea  hnffurmtaUots;  car  to  her  full  tge>  ilutl  fhe  Ukvdi  not 
donques  ^ifoy  agrtea  a  le  partition  a  to  ber  owne  ufe  all  the  profits  oFtbe 
tiel  age,  en  quel  cafe  la  partition  lands  or  tenements  which  were  allot* 
efioyera  et  demurra  en  fa  force.  Mes  ted  unto  her ;  for  -then  fliee  agrees 
peraventure  les  pro^t$  de  la  moitie  el  to  the  pR|:tition  at  fuch  aee^  in 
poit  prender,  relinguifant  les  profiH  which  cafe  the  partition  (hall  ftand 
de  Tauter  moitie  a Jafoer.(i)  and  remaine    in    its  force.      But 

perad venture  flie  maj  take  the  profits  of  the  moitiei  leaving  the 

profits  of  the  other  moitie  to  her  ufier. 

■ 

{c]  4S  AfT.  14.      .  A  ^  before  in  the  cafe  of  the  fern-covert,  [c]  fo  it  is  io  the  cafe 

9  H.  6.  5, 6.  :j\  of  the  enfant ;  for  if  the  partition  be  equall  at  the  tipie4>f  the 
fl  f  %  14^        ^allotm^nty  it  {ball  binde  Jiim  for  ever,  because  be,  is  cooipeUable  by 

10  h!  4.  5.  ^^^  ^  make  partition,  and  lie  (hall  not  have  his  age. in  a  r  k  -■ 
31.  AcW.  partdtione  faciendd ;  (a)  and  though  the  partition  be  un-  Lw^-^-J 
9^1  H.  6.4i5.  equal,  and  the  in^t  bath  the  leDer  part,  yet  is  not  thi  partiticMi 
^iaH  i^'^rq  ^  ^^^^        voidable  by  his  entry  ;  for  if  he  take  the  whole  profits  of 

^  '^  ihe  iinequall  part,  after  his  foil  ag«,  the  partition  is  made  good /or 

ever.  And  the ref6re  Littleton  here  giveth  him  a  caveat,  that  ia 
that  cafe  he  takd  not.  the  whole  profits  of  his  unequal  part,  fieither 
jlhall  an  uneauall  partitioi)  in  the  chancery  biude  an  infant,  %s  ap- 
peareth  before.  (3)  But  a  partition  made  by  the  king's  wnt  de  * 
partitione  faciendd  by  the  (he rife  by  the  oath' of  twelve  men,  aiuf 
judgement  thereupon  civen,  (hal)  binde  the  infant,  though  his  part 
pt  unequall,  caufii  ^udfupri, 

Sed.  259. 

< 

TfPT  efi  afcavoir,  que  quant  il  e/l  A  N  D  it  is  to  be  underftood,  that 

•^^  dit,  que  males  ou  females  font  de  "^  when  it  is  laid,  that  males  or 

pleine  age,  ceo  ferra  entendue  d'age  fe^nalesbeof  full  age^  this  ihail  he 

rf€«i  atis]  carjtdevant  tiel  age afcun  intended  pf  the  age  of  21  \t?ares; 

fait  ou  feoffement,   grant,   releafc,  for  if  before  fuch  age  <iny  deed  or 

cof^rmatioH,   obligation^  ou  outer  feoffement,  grant,  releafe,  confirma- 

fcripture,  foit  fait  per  afcun  dewx,  tion,  ^obligation,  or  (»ther  writing, 

Sfc.  ou  fi  afcun  deins  tiel  age  foit  bee  made  by  any  of  them,  &c.  or 

baylife  ou  receiver  a  afcun  home,  Sfc,  if  any  within  ftjch  age  b«e  haylife 

tout  ferve  pur  nient,  et  poit   effre  or  receiver  to  any  maii  &c.  all  ferve 

cToyde.    Anxy  home  devant   le  dit  for  nothing,  and  may  be  avoided. 

age  he  ferra  rity  jure  en  un  enqueji^  Alfo  a  man  before  the  fayd  age  (Jiall* 

^c.  (i)  t  not  be  fworne  in  an  encjueft,  &c. 

TP  H  E  law  hath  provided  for  the  fafety  of  a  man's  or  woman's 
^^d.  5e«.  40«,    X    t^2Lte^  that  *  before  their  age  of  twentie  one  yearcs  they  can- 
(2.  inft.  673.       ^^^  hinde  themfelyes  by  any  detd,  (4)  or  alien  any  land  (5X  goods,, 
r.  N.  B.  192.  g.  or  chattels  (6). 
Vq&,  %\6.  a.  337.  b.  350.  a.  £(.  b.  380.  a.  Ant.  171.  a»     8.  Co.  44.  ti.) 

^^Age 

( I )  In  L.  and  M.  and  Roh.  an  &c^  here,  note  2.    To  the  references  there  add  3.  P. 

^2)  (See  Note  ja]  Wms.  so8. 

(5)  ^c  ^^  ca&  of  partition  of  an  ad-        (5)  [See  Note  31.] 
vowion  be  ween  coparceners,  where  one  is        (6)  [Sec  Note  32,] 
withm  aiCjin  F.  N.  B.  36.  D. 

(4)  See  aiit.  5 1,  b.  note  z.  and  ^2.  a.       (i)  f  No  QTf.  in  I*  an4^*  ^or  Roh^ 
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*^  Age  ie%l  an$?    Befiyre  this  age  a  man  or  vomaii  i«  galled 
an.eafant.  ., 

V  Fait^"  TaHum^  AngUd  a  deed,  and  fTgnifieth  in  th^  comraon  Brit  fo.  65,6$. 

Jaw,  an  inftruinent  copfifting  of  thj-ee  things,  viz.  writing,  fealing,  ^  lOl. 

and  delivery,  comprehending  a  bargaine  or  contrad  between  party  J^^f^^\ 

and  party,  man  or  woman.     It  is  called  of  ^e  civilians  (iferarutn  ^  *'  '  ^ 

abligatio,  *      % 

ri72   a.1      "  Teoffmeni!^     Of  this  word  ftifiietent  hatb  bin  fayd* 
^  /    *      -J  before  io  the  firft  chapter  of  the  firll  booke. 

"  Grant,"  Conccjfto,  is  in  the  common  law  a  conveyance  of  a  .I*ib.  3:  fol.  65. 
thing  that  lies  in  grant  and  not  in  livery,  which  cannot  pafle  with-  I'^i^'^^^J^^^^ 
out  deed ;  as  advowfons,  fervices,  rents,  commons,  reverfions,  and       ^^     ^ 
fuch  like.    Of  this  aifo  fufficient  likewife  hath  bsene  faid  in  the 
£ril  chapter  of  the  firft  booke* 

'^  ReUafey  confirfMiian^  ^c/*  Of  thefe  (hall  bee  fpoken  hereafter 
in  their  proper  places  and  chapters, 

''  Obligation^  is  a  word  of  his  owne  nature  of  a  large  extent ; 
but  it  is  commonly  taken  in  the  common  law,  for  a  bond  contain* 
jug  a  penalty,  with  condition  for  payment  of  money  or  to  do  or 
fuffer  fome  a^  or  thing,  &;c.  and  a  bill  ismoU  commonly  taken  for 
a  (ingle  bond  without  condition^ 

,"  Ou  auterfcripture  foit  fait  pex  afcun  deeux,  SfC."    Here  by  this 

4*0.  is  implied  fome  exceptions  out  of  this  generality,  [d]  as  an  [d]  1$%,,^% 

infant  may  bind  himfelfe  to  pay  for  his  neceifary  meat,  drinke,  ^}  ^^  &  3. 

a|^parell^  necfeflary  phyficke,  and  nich  other  necelTaries,  and  likewife  y?*  ^- ^**|-  ^ 

for  his  good  teaching  or  inftru^on,  whereby  he. may  profit  himfelfe  (^%^^Abu 

afterwards:  but  if  behind  himfelfe  in  an  obligation  or  other  writ-  145.  Crb.Klrs. 

ing  with  a  peodty  (2)  for  the  payment  of  any  of  thefe,  that  obli-  920.  S.Ioft.485. 

gatioA  (hall  not  bind  him.  [e]  Alfo  other  things  of  neceffity  fliall  ^^'  ^^^  ^^^* 

bind  [kim],  as  a '  prefentation  to  a  benefice,  (3)  for  otherwife  the  S^  /  Bi>*Aki. 

laps  (hall  incurre  agaipd  liim.    Alfo  if  an  infant  be  an  executdr  729!  Plond. 

upon  payment  of.  any  debt  due  to  the  teilator,  hee  may  make  an  $64.) 

acquittance ;  but  in  that  cafe  a  rel^afe  without  payment  is  voyd  (4):  [e]  Z  £.  4. 4. 

'  and  generally  whatfoever  an  infant  is  bound  to  do  by  law,  the  fame  9  H.  6. 5. 

(hall  bind  him,  i^beit  he  doth  it  without  fuit  of  law.  (5)  But  of  this  ^  \^'h 

common  learning  this  little  taft  (hall  ifuffice.  ^  Mariie  \iver 

104,105.    (5.  Co.  29.  b.  sr.  a,    6.  Co.  3.    Cio.  Cba.  324^  590.  509.    Mo.  105".    Cro.Jam.3SO^ 
V  Sjd.  41.  t59,  446,1 

*^  BayUfe  OU  receiver  q/  ajcun  home,  S^'C.*'    By  this  <5*c.  many  Fltt:»  lib. «.  ca. . 
piings  are  implied,  as  thai  by  baylife'is  underftood  a  fervant  that  64.&ca.67. 
bath  admtniftraCiou  and  charge  of  lands  goods  and  chattels  to  rtlake  ?I"  «*  ^^\-^% 
the  bed  benefit  for  the  owner  againfl  whom  an  action  of  account  ^'  54,*  '  ' 
doth  lie  f6r  the  profits  which  he  hath  raifed  or  made  or  might  by  41  £.  s!  39. 
'  •      '  his  46  E.  3, 

accottut40. 

.  '         i 

(2j  [See  Note  33.}  (5)  Sec  F.  N.  B.  i6d.  d.and  the  notes'h. 

('3;  Set  acd.  ant.  39.  a, and  note  I. there.    Sec.  m  the  4to  edition  su  to  in^n^s  bind-" 
(4)  Ace.  poll,  .264.  b.'  "-'  '    Log  Inmjfclf  to  (orvc. 

11 
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f  R.  t.  ibid.  45,  his  isdiiftry  or  care  have  reafonaMy  raifed  t>r  made,  fah  reaAsnable 
^  IL  8.  tM.  charges  and  expences  deduded.  [/]  But  one  under  the  age  of 
i^^^^'irr  ^^''•o'y  ®'*^  yeares  fliall  not  be. charged  jn  any  fuch  account; 
l^eML Tl9 )  ^  becaufe,  by  intendment  of  law,  1)cfore  his  fall  age  hce  hath 
fV]  t5  E.  3.  ^^^  ^ill  *"»d  ability  to  raife  or  make  any  fach  impro\'cment  and 
iBfkat  9.17  £.  S.  profit. 

■CCOOflt  1^1.  ' 

f  1  E.  3.  8.      10  H.  4.  14.      «  n.  4.  13.  regilt  135.      (Finch  L.  SOf,  $03.  SSoj.  IJ.) 

An  account  againft  a  receiver  is,  when  one  recetveth  money  to 
the  ttfe  of  another  to  render  an  account :  but  upm  his  account  he 
W  f^  ^-  ^!^^*  ihall  not  be  allowed  his  expences  and  charges,  [g]  And  therefore 
Au'e^  ^  ^^^  cannot  charge  a  baylife  as  a  receiver ;  becaufe  then  the 
(t.  Ro.  Abr.  baylife  (hould  lofe  his  c^pencas  and  charges. 
119.  S.Inft.'  In  an  account  againft  a  receiver,  the  plaintife  muft  declare  by 

379.  4.  Uon.  whofe  hands  the  defendant  received  the  money,  which  hi&  ihall  not 
39.  i.Ro.Ucp.  ^^  i^  ^g  cafe  of  a  baylife.  [h]  But  ia  fome  cafe  in  an  adion  of 
ffcl  30  £.  3.  t.  Account  againii  one  as  receptor  dcnariorum^  he  ihall  have  allowance 
accoQDt  1S7.  *  i>f  his  expences  and  chaig^,  and  alfo  ihall  account  for  the  profit 
47  K.  3.  29.  he  received  (7)  or  might  reafonably  receive ;  and  this  was^provided 
10  H.  7. 16.  |,y  i^^  \^  favour  of  merchants,  and  for  advancement  of  trade  and 
Br«a.  Ii.  5.  fo.     *i«^i^  -r-  F 

334.  Brit.  f.'63.   j(raniciBe« 

Fl«ul.9.ca.64.  As  if  two  joynt  x^erchants  occupy  their  ilocke  goods  and  mer« 
&  51. 5  £.  3. 1.  chandises  ia  common  to  their  common  proiit,  one  of  them  naming 
lib.  iatrtt.  17,  himfelfe  a  merchant  ihall  have  an  account  againil  tlie  other  nam* 
IT  N^  117  d  ^'^o  ^^™  ^  merchant,  and  ihall  charge  him  as  receptor  denarioryn^ 
Fbft.  I8S.  ft.  ipfius  h,  ex  quAcunqut  caufd  Sf  contraHu\ad  communem  utilitatem 
Cm.  Jam.  410.)  ipforum  A.  <!)-.  B.  provenien' Jicut  prr  Irgcm  mefcatoriam  rati€natfiii~ 
rn  45  E.  3  10      ^'^  f^n/trare  poierit. 

3  £  3  ST.*  *  ['1  ^^  there  be  two  joyntenants  or  tenants  ia  common  of  lands^ 
30  E.  3.  27.  I  and  the  one  paal&e  the  other  his  baylife  of  his  moity,  he  ihall  have 
47  E.  3.  29.         an  adion  of  account  againil  him  as  bailife :  and  fo  are  the  bookes 

^•^*  ^-  ^^^      to  be  intended,  that  fpeake  of  an  adion  of  account  in  that  cafe.  (8) 
(Poft.l86.200.         g^  ^  ^^^j.^  ^^  ^^^  ^^^^^  ^^^^  ^f  ^^^  ^^  account,  viz.  ag^oft 

^    one  as  gardiau,  whereof  Littleton  hath  fpoken  l^efore  in  the  Chapter 
of  Socage ;  the  fecond  againi't  one  as  baylife ;  and  the  third  as  re- 
[fcJ13T.3.         ceiver ;  as  here  it  a[)pearelh.     [A]  For  a  man  ihall  not  bee  charged 
■^""^  in  an  account  as  furveyor,  controller,  apprentice,  reve,  or  hcyward. 

ihidcni  34.  -^^d  to  maintaine  an  adion  of  account,  there  inuil  b^,  either  1^ 

6  K.  3.  46.  privity  (9)  in  deed  by  tile  conient  of  the  partie,  for  {(]  agaiptl  a  dif- 

8  £.  4. 6.  b.        i^uibr  or  olher  wrongdoer  no  account  doth  lie ;  or  a  prxvt^  in  \mw 
H^T^iLfff9  ^*     ^  pnyoifimie  Itgu  made  by  the  law,  as  againft  a  gardian,  ^a  <w^reof 
f/it  B.  119.  e.  fo^ci^t  hath  been  fpoken  in  the  Chapter  of  Socage,  (10) 
1.'  Ro.  Abr.  119.)  [i]  t  M«r.  b.  account  89.  F.  N.  B.  117.        Ft  Con.-  54«. 

^ii4.12      33U.6.2.      4  11.7.6.^       (F.  K.  B.  119.  c) 

£»]  B»»a.  lib.         "  ^e  ferra  jure  en  un  enquejt,  Sfc!*    By  this  4rc.  is  im-  r  |  ^2   b.l 

.?.  fo.  340.  b.  plied  a  max i me  in  law,  [m]  quhd  minor  ju rare  non  pot^,  L    /    •     '-J 

J**!  ^^^  ^'  For  example  [n]  an  infant  cannot   make  his  law  of  non  fum-- 

D^Sfi  £.3  63  ^'^''^ '  t^^  ^^  therefore  the  delault  (hall  not  grieve  him  ;  for  feeing 

'  MarisB  Dyer  ^^  meane  to  excufe  the  default  is  taken  away  by  law,  the  default  it 
104^  10».  felfe 

X6)  See  ;tcc*,ant.  88.  b.  gative  in  cliargin?  perfons  as  accountauts 

7)  See  Dy«  2fi.  b.  the  earl  of  Devon ihire's  cafe  11. Co.  89,  ^ 

[8)  r See  Note  34.]  ( 10}  Ant.  90.  bt 

[9)  3ee  as  to  this  and  the  Yxng^t  prerq-  \     . 


i 


lib;  3t:     ^  dfParceaers.  Sea?.  a«oe 

Mfe  ftElUnat  prejudice  latm.    But  yet  this  rule  faath  an  exceptienv  [p]  Vid.  devtm 
iliat  [p]  aa  infkBt,  wiiea  he  is  of  the  age  of  1 2  yeares,  ihall  take  the  cap.de  Homag*  ' 
oath  of  allegeance  to  the  king  (1):  and  this  was,  as^firafioa  Daith,  ^.a^ss^^Qi*'^ 
ftcxmdkm  leges  foM^  Edwardi ;  hut  indeed  fuch  w&^^ihe  law  in  the  Bra^.  li.  %  }o, 
time  of  king  Arthur 4  (a)    [q\  An  infaAt  canaot  upon  his  oath  make  is4.  JBritton  *  ' 
his  law  in  an  action  of  debt,     [r]  Aivi  the  hufband  and  wife  of  fiiU  To.  73, 74.  et 

ace,  for  the  debt  of  the  wife  before  the  coverture,  (hall  make  their  fpj-  3^"  ^^^^ 
v*  '  '  .    lib.  1.  cap.  jr. 

*^W-    •'  MllH.40. 

1  H:  7i  25.        15  E.  4. 84.  (Poft.  t95.)  [r]  4^  E.  3.  10.        9  R  4.  «4.        15  E.  4.  -f. 

tlH^aSSb        {P0A.S95.8.    Crew  Eliz.  161.) 

Sed-  260* 

TTEMf  fi   terres   ou  tenements  A  LSQ,  tf  lands  or  tenements^  be 

«  foyeht  .dones  a  un  home  en   le  "^  given  to  a  man  in  taile,  wbo 

taue,  quel  ad  tant  des  terres  en  fee  bath  as  much  hmd  in  feefimpJe^and 

fimple,  etad  iffue  deux  Jiles  et  devie^  hath  iifoe  two  daughters  and  die, 

it  Jes  deux  files  font  partition  enter  and  his  two  daughters  make  parti- 

ieux,  iffrnt  que  la  terre  enfeefimple  tion  betweeoe  tbem,  fo  as  the  land 

^  allot  a  la  file  puifne  en  allowance  in    fee-fimple   is    allotted    to   the 

lies  terres  et  (3)  tenements  tailes  al-^  younger  daughter  in  allowance  for 

lottes  a  la  file  eigne,  fiyopres  tielpar^  the  lands  and  tenements  in  taile  al- 

titibnfait,  la  puifne  file  alienafl  fa  lotted  to  the  elder  daughter^  if,  after 

terre  enfeefimplea'unauter  en  fee,  fuch  partition  made, '  the    yonger 

let  adijfue  fits  ou  file  etdevie,  Piffue  daughter  alieneth  h^r  land  in  Tee 

poitbienentrer  en  lesteneinents  tailed  (imple  to  another  in  fee,  &  hath, 

^et  eux  tener  et  occupier  en  purpartie  i/Tue  a  fonor  datli^hter  and  dies,  the 

evefque  fon  aunt    Et  ceo  ejl  pur  iflue  may  enter  into  the  lands  i» 

deux  caufes,     Un   e/i,  pur  ceo  que  taile  and  hold  and  occupy  them  in 

nUiie  ne  poit  aver  afaun  remedie  de  pnrparty  with  her  atlnt.    And  thi» 

la  ferre-  alieii  per  Ja  mercj  pur  ceo  is  fi)r  two  caufes.    One  i«,  for  that 

que  la  terre  fmt  a  luy  enfeefimple;  the  iffue  can  have  bo  remedie  for 

it  pur  tant  que  il  eftunde  lesheires  ihe   land  ibid  by  the  mother,  he^ 

en  taile,  et  n'ad  my  afcun  recomp^nce  caufe  the  land  was  tb  her  in  fee 

de  ceo  que  a  luy  qjjiert  de  les  tene-  .  fimple ;  and  in  as  mudi  as  Ibe  is  one 

punts  t<^ilesfil  eji  reafon,  que  d  eitfa  of  the  heires  in  taile,  St  hath  no  re- 

purparty  de  les  tenements  tailes,  et  compenee  of  that  which  belongethr 

mjinement  quant  tielpartition  nefait  to.  her  of  the  lands  in  taiie,  i(  i$  jre^r 

ajcun  dicontinuance  {i)*f,  fon^  that  (he  hath  her  portion  of  the 

Mes  le  contrary  eft  tenus  M.  10  lands  tailed,  and  nfamely  when  fucb 

H*  6.  fcU*  que  le  neire,  ne  poit  enter,  partition  doth  not  make  any  diC* 

jSbt  le  parcener  que  ad  la  terre  tailed  continuance.. 

mes  eft  mis  a  formedon.  But  the  contrary  is  holden  M.  i^ 
H.  6.  fciL  that  the  helre  may  not  enter  upon  the  parcener  wh<^ 

hAtb  ttiie  intaiied  land,,  but  is^  put  to  a  formedon^  .  ^' 

(i)  [iSeeNote3f;.]  {i)'t  la  L.and  M.  Roh.  and  the  twc 

M  Seenotes  ^.and/i.  of  fo1.'68«br  Cambridge  MSS.  thefe  w«irds  are  addec^ 

(3)  la  L.  and  M.  inftead  of  terns  ^  it    il^  le  taille,  fi  cwte  /era  dit  V«  apres  en  le 

Its  etutrn^  chapifre  de  difcontinuance^    What  follows 

in  this  Seflio.a  is  not  sni  L.  and  M.  R^h.^ 

nor  the  MSS, 


(FbAf  174  b.) 


Lib*  3.    tJ^.  1 .        OfParceners.  Sedf  2^6; 

*^TA  terre  en  fee  Jimpk  ^  aUoi  a  la  file  puifne!'    It  is  firft  id 
be  obferved  upon  this  whole  cafe,  that  the  fee  fitnple  land  is 

(4.  Co.  121.  b.)  allotted  to  the  yongeft  dangfater,  and  the  land  entailed  to  the  eldeft^ 

This  partition  primd  facie  is  good ;  (4)  and  herein  the  partition 

(AnL51.a.)       differeth  from   the  exchange^  where  ia  the  exchange  the  eftateai 

muft  be  equal.  , 

But  yet  this  partition  by  matter  fubfequent  may  become' void- 
able (as  Littleton  here  puts  the  cafe).  The  elded  coparcener  hath 
by'the  partition  and  the  matter  lubf^queht  barred  herfelf' of  her 
right  in  the  fee  fimple  landd»  infomach  as  when  th^  yongeii  iifter 
alieneth  the  fee  Ample  lands  and  dieth,  and  her  iflue  entreth  into 
halfe  the  lands  entailed,  yet  (hall  not  the  eldeft  enter  into  halfe  of 
the  lands  in  fee  firapTe  upon  the  alienee :  for  by  the  alienation,  the 
privitie  of  the  (late  is  dedroyed. 

*•  Le  pui/nejile  alien  la  terre  en  fee  fimple^  ^-c,  ^e  Ikitie  law 
it  is,  if  the  youngeft  daughter  bail  maefe  a  gift  in  tayle,  for  f  1  79  o  "1 
the  revcrfion  expectant  upon  an  efbate  tayie  is  of  no  ac-  *■  ''''  -* 
count  in  law  (2),  for  that  it  may  bee  cut  off  byJthe  tenant'  in  tayle. 
Otherwiff^  it  is  of  an  eilate  for  life^or  yeares*  If  in  this  cal^- the 
youngeft  daughter  alien  part  of  the  land  in  fee  (imple,  and  dieth^ 
fo  as  a  full  recom pence  for  the.  land  entailed  defcends  not  to  her 
iflTue,  (he  may  waive  the  taking  of  any  profits  thereof  and  enter  into 
the  land  entailed ;  for  the  ilfue  in  taile  (liall  never  be  barred  without 
a  full  recompence,  though  there  be  a  warranty  (3)  in  deed  or  in  law 
defcended.  If  on  the  oUier  (ide  the  eldeli  coparcener  alien  the  laiid 
entavled  and  dyeth,  her  iffue  (hall'have  a.form€don  alone  (4)  for  the 
whole  land  entailed;  for  fo  long  as  the  partiti6n  continueth  in 
force  (5),  (he  is  only  enheriiable  to  the  whole  land  entailed. 

"  Et  n'ad  my  ttfcun  recompence!*  This  is  intended^  as  it  ap- 
peareth)  of  a  fdll  recompeuce. 

>  • 

See ihote of  thU       *^  Tiel  partition  ne  fait  a/cun  difcontinuancei^    Ahd  the  reaibn 
ititbeChapteraf  theieof  is,  for  that*  it  paiTeth  not  by  livery  of  fei(in,  but  the  parti* 

^one"'*"*^*'  ^^"  ^^  ^"  ^^^^  ^^^^  ^^^^  *  ^'^^^  ^^^  ^*^  ^^  make^h  no  degree,  but- 
each  coparcener  is  in  by  delccnt  from  the  c«mmQu  anceflor. 

*'.  Mcs  le  contrary  ejl  tcmis,  SfC**  Thjs  is  no  part  of  Liittetorii 
and  is  contrary  to  law,  as  appeareth  by  Litllflon  hlmfelfe  i  and 
befides,  the  cafe  intended  is  not  truly  vouched,  for  it  U  not  itt 
10  H.  6.  but  in  26  H.  0.  and  yet  thl<re  is  but  th^  ojjinion  of  Nexvtoni 
obitery  by  the  way;     Vide  F.  tit,  part  1  • 


flOB.f.14. 


<4)  [See  Note  36.]  '   • 

t»73'  a] 

.    (z)  For  the  effeft  of  jtl^is  doArine  abput 

tever(ions  oii  edates  talle,  and  with  what 
^u^Uification  it  (hould  Mi  und^rftood,  fee 


the  authorities  colie^led  in  l.^]tt.Abr:i4i . 
pL  2.  to  which  add  2.  Atk.  206.  an4  pof^; 
174.  b. 

(3)  iSee  Note  37.] 

(4)  [See  Note  38.] 

'  (5}  ^^  F^^- 176*  ^*  ^^  ^^-  ^U^ 


Xtfb«5« 


Of  Parcencw.. 


S A  26 1 :. 


Sea.  261.: 


TTjV  outer  caufe  eft,  pur  ceo  queil  A  NOTHER  reafon  is,  forthat 

^  ferra  rette  la  folly  del  eigne  Joer,  "^  it  ihall  be  accouuted  the  folly 

que  elvoit  fuffer  ou  agree  a  tiet  par--  of  the  eldeft  fifter,  that  flie  would 

tition,  ou  ei  puiffbit  averji  el  voile  la  fuffer  or  agree  te  fuch  a  parti tion> 

*fT^oitie  de  la  terre  en  fee  finiple  etfon  vihete  ihe  might  if  (hee  would  have 

moitie  de$  terres  en  le  taite  pur  fa  bad  the  moity  of  the  land  in  fee 

purpariy,   et  iffint  eftre  fare  fans  fimple  and  a  moity  of  lands  entailed 

dammage*  tor  ner  i>art^  and  lb  to  be  fure  with- 
out loffe. 

**'TT^  outer  cttufey  Sfc!*    This  is  another  reafon  to  prove,  that  by 
the  partition  the  eldel)  daughter  hath  concluded  her  felfe,  as 
is  afordaid. 

4 ''  Son  moitie  des  terres  en  le  taileT    For  if  e  \vrit  of  partition  had 
beene  brought,  the  eldell  ihould  not  have  beene  compelled  to  take  ** 

the  whole  eAate  in  tayle,  for  the  prejudice  that  might  afier  enfue, 
Uit  might  have  challenged  the  one  ijnoity  of  the  lands  in  taile,  and 
another  moity  of  the  lands  in  fee  ample,  and  this  (he  might  doe  ex 
'     provifione  legis.     But  when  (he  will  not  fubmit  hei*  to  the  policie 
ahd  provifion  of  the  law,  but  betake  herfelfe  to  her  owne  policy 
aiid  proviHon,  there  the  law  will  not  lay  de  her,  as.  here  by  Littleton 
it  manifeftly  appeareth.    And  fo  it  is  in  tlie  other  cafe.    (♦)  As  if ,  (*^  *5  E.  9/ 
a  man  be  feifed  of  three  manners  of  equal  value  in  fee,  and  taketh  ^lzIe  V^* 
wife,,  and  chargeth  one  of  the  mannors  with  a  rent  charge,  and  dower  164. 
dyeth,  (he  inay  by  the  provi(ion  of  the  law  take  a  third  part  of  all  18  H.  6.  ^. 
the  maimors  and  hold  them  difcharged ;  but  if  (he  will  accept  the  (Ant.  sa.  b. 
entire  mannor  charged,  it  is  holden  that  (he  (hall  hold  it  charged.      ^'  ^^ 
r  1  7^  bsl       ^  partition  of  lands  intailed  be tweene  parceners,  if  it  be     l^^  T  ^'  '• 
^    '  *'*    '-^  equall  at  the  time  of  the  partition,  fliall  bind  the  iflues  in  •   . 
taile  for  ever  (i),  albeit  the  one  doe  alien  her  part.  •     • 

But  here  it  may  be  demanded,  that  feeing  Littleton  faith,  that  it. 
fliall  be  taken  to  be  the  folly  of  the  eldeft  parcetler,  he.  what  if  (b 
b^  the  elded  did  not  know  of  the  eftate  tayle  either  in  refped  of  the 
antiquity  thereof^  or  for  want  of  having  of  the  evidence,  or  for  any 
other  caufe^  what  folly  can  be  imputed  to  her  ?  f 

The  ainfwer  is,  that  it  is  prefumed  in  law,  fhat  every  one  is  •  ^>    * 

cenufant  of  her  right  and  title  to  her  owne  land ;  and  on  the  other  ; 
fide  it  (hould  be  arre^d  (2)  great  folly  in  her  to  bee  ignorant  of 
Jber  owne  title.    And  therefore  the  reafon  of  Littleton  doth  firQily 
hold.  .    ^        ^       , 


^■*"i 


(1)  Acciant  166.  a*    a.  Vera.  2J3.         (2)  [Sec  Note  39.] 


y\ 


.'."t*^ 


til>.  d^.Cftp.  1.         Of  Pare«ilei9*  Sed.  S60» 


•     • 


Se<ft.  262. 


^  i;y  r>  /r  Ihtneftnt  feijie  en  fee  ALSO,  if  a  man'  bee  feifed  rn  (fee 
■^^  cTtm  cflroe.  de  terre  perjuji  title,  '^^  of  a  carve  of  land  by  jnft  title, 
ef  dtffeijijl  un  enfant  deins  age  d'un  and  bee  dilfeifc  an  infant  within  age 
tmter  carter  et  ad  iffue  deux  Jiles,  et  of  another  carve,  and  hdth  iffae  two 
mornfl  Mi  d^ambideux  carves,  ten*  daughters,  and  djreth  feifed  of  both 
faiU  monque  ejteant  deins  age,  et  /es  carves,  the  infant  being  then  within 
^es  entront  et  font  partition,  ij/htt  age,  and  the  daughters  enl^r  and 
aueJFun  carve  ^  allotte  at  purparty  make  partition,  fo  as  the  one  carve 
funf  come  pel  cafe  al  puifne  en  at-  is  allotted  for  the  part  of  the  one^ 
lowance  tauter  carve  que  ejl  allotte  as  per  cafe  to  the  yoangeft  inlaHow- 
a  le  purparty  de  Tauter,  ft  puii  ten"  ance  of  the  other  ccu-ve  which  is 
font  enter  en  le  carve  dont  il  fuit  allotted  to  the  fhirpartie  of  the 
diffeifift  far  la  poffeffion  le  parcener  other,  if  afterward  the  infant  enter 
cue  aamefme  le  carve,  donque$mefme  into  the  carve  whereof  hce  was  dif- 
iepareenerpoitentreren>tauter  carve  feifed  upon  the  pofleffion  of  the 
quejafoer  ad,  et  tener  en  j^rcenaty  parcener  which  hath  the  fame  carve^ 
Qve/que  lay.  Mesfi  lefutfm  (Jiena  then  the  fame  parcener  may  enter 
mefme  la  earoe  a  un  auier  ettfee  into  the  other  carve  which  heriifter 
fimple  devant  Fentrie  f enfant,  et  ptds  bath,  and  hold  in  parcenary  with 
tenfant  enter  fur  Upojfejjiontd/ienee,  her.  But  if  the  yongeft  alien  the 
dtrnque  el  ne  poit  enter  en  Pouter  fame  carve  to  another  in  fee  before 
earve ;  mr  ceo  ^ueperfon  alienation  the  entry  of  the  infant,  and  after  the . 
4I  ad  hiu'tout  ouflerntent  difniiffe  infant  enter  upon  the  pofleflioa  of 
itaver  afcun.  ptort  de  les  tenements  the  alienee,  then  flie  cannot  enter 
eome  pareener*  Mesfi  le  puifne  der  into  the  other  carve;  b^caufe  by 
vant  tentrie  Fei^ant  fait  de  ceo  un  her  alienation  Hiee  hath  altogether 
leafe  pur  terme  a  am,  ou  pur  ierme  difmiifed  her  felf  to  have  any  parte 
devie,  ou  en  fee  tayle  favant  la  re^  of  the  tenements  as  parcener.  But 
verfion  a  luy,  et  j)uis  f  enfant  enter,  if  the  youngeft  before  the  entry  df 
la  peraventure  autermcnt  ejl ;  pur  the  infant  make  a  leafe  of  this  for 
.  ceo  que  el  ne  foy  difmifje  de  tout  ceo    ^erme  of  yearcs,  or  for  terme  of  life, 

rtjuit  en  luy,  mis  ad  referve  a  luy   or  ih  fee  tayle  fuving  the  reverfioit 
reoerfion  et  lefee,  S^c.  *     to  her,  j^nd  after  the  infant  enter, . 

there  perad venture  otberwife  it  is;  becaufe  (he  hath  not  difmiffed 
her  felfe  of  all  which  was  in  her,  but  hatli  referved  to  her  the  rever-* 
fion  and  the  fee,  &c. 

E  F  O  R  E  (3)  it  appcareth  that  when  the  privity  of  the  eftate 

is  deftroyed*  by  the '  feoffment  of  one  coparcener,  that  upon 

eviction  of  a  moity  by  force  of  an  entayle  againll  the  other  fhe  fiiall 

not  enter  upon  ihe  alienee.     But  in  this  cafe  that  Littleton  here 

putteth,  wlien  the  privity  of  the  flate  remaineth,  and  the  part  of 

(♦)l5E.4.3.a.     tiie  q^q  jg  evided,  (*)  Jlie  (hall  enter  and  hold  in  coparcenary  with 

£"bl^4  fo^m       ^^^  other  coparcener;  and  fo  it  is  in  the  cafe  of  an  exchange.     By 

122.  BaiUid'f    rea-f^^n  of  the  ^c,  in  the  end  of  this  Se^ion  thefe  may  two  quef- 

0^,  tions  be  judly  demanded. 

What  if  the  whole  ellate  in  part  of  the  purparty  of  one  parcener 
be  evit'ted  by  a  title  paramont;  whether  is  the  whole  partition! 

avoyd«dy 
(3)  Ant.  172.  b. 


B 


trb.  3.  Of  Pafcen^M.  • '      'Sed.' 2$-^. 

avDyded,  for  that  Ziiileton  here  patteth  the  cftfje  that  the  wBole  pur» 
l^artie  of  the  one  is  defeated  ? 

The  fecoiid  queftion  is,  whether  if  but  part  of  the  ftate  of  oiie 
coparcener  be  evicted,  as  an  eft'ate  in  taile,  or  for  life^  leaving  a 
reverfion  in  the  coparcener,  whether  that  (hall  avoid  the  partition 
in  the  whole?  .  »        .   . 

To  the  fhft  it  is  anfwered,  that  if  tlie  whole  eflate  iii  part  of  the 
pTiirparty  bee  evicted,  th^t  fKiall  avoyd  the  partition  in  th^  whole,  bee 
if  of  a'  ma'nuor,  that  is  entire,  or  of  acres  of  ground,  or  the  like, 
that  bee  feveiall;  [//]  for  the  partition  in  that  cafe  implyeth  for  fn]i3E».4.^ 
this  {5urpofe  hoth  k  warrantie  and  a' condition  m  law  (4),  and  either  4S.  Aff.  23. 
'    oV  them  is  ehlire,  urU  givcth  an  entry  in  thi^  cafe  into  the  whole. 

r  1*^4.  a  1  '^"^^  ^^*     ^^^^  ^^  beeiie  lately  refolved  [<>]  both  ii%\he  cafe  [0]  BafUrdlk   • 

L    /^    *J  of  exchange  and  of  the  partition.  c«f«  11^4.154^ 

^       To  the  fecond,  if  any  ellate  of  freehold  be  cvij^ed  from  the  Co-  *^^* 

'  parcener  in  alTor  part  of  her  purparty,  it  (hall  be  avoyded  in  llie 
whole,  (1)  As  if  /i,  bee  fcifed  in  fee  of  one  acre  of  land  in  pof- 
feffion,  and  of  the  reverfion  of  another  expe^lunt  upon  an  eftate  for. 
life,  and  bee  difleife  the  lefiee  for  life  who  makes  continuall  clayme ; 
A.  dyclirfeifed  of  both  acres,  and  hath  iflTue  two  daughters ;  parti- 
tic^  is  made,  f(\as  the  one  acre  is  allotted  to  the  one,  andthe  other 
atfe  to  the  other ;  the  leflees  enter :  the  partition  is  avoided  for  the 
whole,  and  fo  likewife  hath  [  p]  it  bcene  lately  refolved*    -  r^j  BaftarcVt 

[q]  Yet  there  is  a  diverfity  betweene  the  warranty,  arid  the  con-  caie,  ubi  fupra. 
dition  which  the  law  creaieUi  upon  tlie  partiticm.  Where  oae  co-  ftiy*^*  ^  ^'' *^ 
parcener  taketh  benefit  of  th«  condition  in  law,,  (^i)  (lie  defeateth  th©  ^f-Vo"chcr249. 

'    partition  in  the  whole.     But  when  (liee  voachech  by  force  of  the  (dCo.  M.  b.*/  . 
warranty  in  law  for  part,  the  partition  ihall  not  bee  defeated  in  the  l.Ro.Abr.8iS«    , 
whole,  but  ihee  fliall  recover  recompence  for  that  part    And  there-.  ?•  C^*  tX2.)        ^ 
in  alfo  there  is  another  diverfity  betweene  a  recovery  in  value  by 
force  of  the  warranty  upon  the  exchange  and  upon  the  partition* 
FoV  updri  the  exchange  he  Ihall  recover  a  full  recompence  for  all  *  ^ 

that  he  lofeth.  But  upon  the  partition  fhe  fhall  recover  but  the 
moity,  or  halfe  of  that  which  is  lol^,  to  the  end  that  the  loOe  may 
be  equall.  (3)  .  •  "     •* 

Man^  other  diverfities  there  be  between  exchanges  and  parti-  le'fi.i?.  tH. 
tionfll;  for  there  are  more  and  greater  privities  in  cafe  of  pajtitions  Aid  iTi.'  "» •  : » 
in  peiUjns  bloud  and  eftates,  than  there  is  iii  exchanges ;  all  whicli  ^?  ^'  ^-  ^^)^  ■ .'  . 
were  too  tedious  to  reliearl'e  in  tliis  place,  feeing  fo  much  as  hath  V  V  ,'*\ 
beene  laici  herein  is  futficient  for  the  explanation  ojt  the  cafea  of  par*  :  ..  "^  -  .  -', 
tltion  which  Utttdon  hath  put, 


**  Donques  el  ne  poet  enter  en  Vauter  carvCy  Src."  By'  this  is  alfa 
approved,  that  which  hath  beene  often  faid  before,  that  when  the 
wbole  privity  betweene  coparceners  is  deftrdyed,  there  ceafeth  6ny 
recompence  to  be  expected  eitlier  upon  the  conditio^  in  ^aw  or 
warranty  in  law  by  force  of  the  partition* 

''Per 


.1 


(4)  That  18,  a  condition  to  give  re-entry  (2)  That  i$,'  ly  intty, 

and  a  warranty  to  vouch  and  have  lecom-  X3)  See  ace.  the  cafe  of  dower  polh  384.  b;  • 

pence.    See  poft.  384.  a*  See  alfo  the  provifion  in  favour  of  the  ford  * 

for  the  third  part  not  devifable  bytheitatute^' 

[174.  a.3  of  wills  34  and  icU.  S.  c.  c.  f.  1 1. 

(i)  [SceNote^.]  ,               '     ^ 

Vol.  I.                                         ,  K  k  . 
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3*    Cap.  1 .  Of  Parceners*  Sed.  S6^. 

(PoO.  t4S*  b.)         ^  Perf^m  aiifnatioti  el  ad  luy  tout  ovfitrmtnt  difmijfe  d*igver  qfcum 

part  de  Itu  ttnemeiits  came  parcenrr'*  Hereupon  it  followetb,  that, 
if  one  parcener  maketb  a  teofiement  in  fee,  and  after  ber  feoffee  is 
[r]  41  E.  S  24  impleaded  and  voucheih  iLe  fcotiur,  [;]  i\\t  may  have  aid  of  ber 
11  H.4.  9t,f3.  coparcener  to  deraigne  a  warranty  paramount,  (4)  but  never  to  re- 
/H^^ki^'t&t  ^^^^^  P^^  ''^'^  againft  her  by  force  of  tbc  warranty  in  law  upon  th« 
i      '     '      ^    partition  .  for  LiUUtitn  here  faith,  tbat  by  her  alienation  (he  bath 

difmifled  ber  felfe  to  have  any  part  of  tlie  land  as  parcener,  and 
without  queHion  as  parcener  (he  mud  recover  pro  ratdj  upon  the" 
warranty  in  law,  agamfl  the  other  parcener. 

And  yet  in  fome  cafe  the  feoffee  of  one  coparcener  (hall  ha:ve  aid 
of  the  other  parceners  to  deraigne  the  warranty  paramount     And 
a]  4S£.  3.  S3. '  therefore  [a]  if  there  be  two  coparceners,  and  they  make  partition, 
'^*  ^^-  and  the  onv  of  them  enfeoffes  her  fonne  and  heire  apparent  and 

5E  3  7      ■      ^^^^y  th^  fonne  is  impleaded,  albeit  be  be  m  by  the  feoffemeniof 
38  E.  3. 17.  &c.  ti*  mother,  yet  (hall  be  pray  in  ayd  of  the  olhei  co-  r  j  ^^  w  1 
f6l  3t  E.  1.  tit.  parcener  to  have  the  warranty  paramount;  and  tbc  rea^  *-    /*r  ^x 
i(d  178.  fQQ  [b]  of  the  granting  of  this  aid  is,  for  that  the  warranty  betweene 

f P^ft  384.  b?"  ^*  mother  and  the  fonne  is  by  law  annulled,  (i)  and  therefore  the 
^  ^  *  '^    law  giveth  the  fonne  albeit  he  be  in  by  feotiment,  to  pray  m  ayd  of 

the  other  parcener,  to  deraigne  the  warranty  paramount;  wherein 
ia  to  bee  obferved  the  great  equity  of  the  cooomon  law  in  this  cafe  ^ 

Jp/a  etenim  leges  cupiunt  ut  jure  regantur^ 

P]  t  tt.  €.  Id.  ^  [*]  But  if  a  man  be  Teifed  of  lands  in  fee,  and  hath  iffue  twa 
M  f  r*  ^  \  daughters,  and  make  a  giU  in  taile  to  one  of  them,  and  dye  feifed 
*     '  *'^    of  the  reverfion  in  fee  which  defcends  to  both  fifters,  and  the  donee 

or  ber  iffue  is  impleuded,  (he  (liall  not  pray  in  ayd  of  the  other  co- 
parcener, either  to  rero\er  pro  ratd,  or  to  deraigne  the  warranty 
paramount;  for  that  the  other  fifler  is  a  Oranger  to  the  (late  taile, 
whereof  .the  eldeft  was  fole  tenant,  and  nevef  particion  was  or  could 
be  thereof  made,  (a) 

* 

(Aat  ITS.  a.)  ^     <*  Mes  Ji  le  pvifne  detant  Fentrie  Tenf ant  fait  de  ceo  un  leafe^  8pc. 

ou  enjeeiaiie/aranl  le  revcrjion  a  luuy  4'C*"  This  (upon  tbat  which 
hath  beene  faid)  (3)  neadeth  no  explanation.  Only  this  is  to  be 
obferved,  that,  albeit  it  is  in  the  power  of  tenant  in  taile  to  cut 
ofl'  the  reverfion,  yet  if  the  infant  entt  r  before  it  be  cut  off,  the 
law  bath  fuch  confideraUon  of  this  reverfion,  that  (he  that  lofeth 
It  (liall  enter  into  her  fifter's  part,  and  hold  with  her  in  copar- 
cenary, for  that  the  privity  bctwcene  them  was  not  wholly 
•  cleftioyed.  {4), 

(4)  See  31  H.  3.  c.  I,  f.  3.   4  H.  7.  3.  a.        (a)  See  poff.  177.  b.  eontm  as  to  lamf^ 
ftnd  PloMcL  Manfers  calie  7.  a.  5e  b.  given  in  fraukmarriage.    See  alfo  2  H.  6. 

l6. 
[174.  b.]  ^3)  Ant.  173-  ».  and  note  z*  there. 

.    (0  Ace.  poft,  390.  ««  (4)  See  ant.  103^  a.  Ze  b. 
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Se6l.  263,  ,      (F.N.B.  168.C.) 

I 
i  • 

■ 

I 

TTEM,  Ji  foient  trots  ou  qutiter-  A  L^O,  if  there  be  three  or  foure 
•^  parcenerSyS^c.  que  font  partition  '^^  cttparceqcrs,  8^c.  which  make' 
enter  eiiXyfi  Ic  part  d'lai  parccnerfoit  partition  belweone  thegi ,  if  the  part . 
dtj'eat  per  tid  loyal  etUrie,  el  poit  of  the  one  parcciier  be  defeated  by 
xjiter  et  occupier  les  auters  terrea  fuch  lawfull  eDtrie>  Ihe  may  enter 
ovefque  touts  les  augers  parceuers,  et  and  occupie  the  other  lands  with  all 
fiiix  compellerde  f aire  novel  partition  the  other  parceners^  and  coinpiDlL 
'^  les  auters  terres  enter  eux,  S^c,  tliein  to  make  ueW  .  partition^  be* 

tweene  them  of  the  piX}er  lands^  8u:» 

*  '  .' 

^  J  N'T  BR  evxy  ^-c."    This  4-c.  implieth,  that  fo  it  is  betweene 
,     the  furviving  parceners  and  the  heircs'  of  the  other,  or  b^t- 
tweene  the  heircs  of  parceners,  all  being  dead: 

Seft.  «<?4. 

/TEAfffi  font  deux  parceners, et  A  LSO,  if  tb^re,bee  two  parce- 

t  uf I  prent  baron,  ette  baronet  fa  '^  ners,  and  the  ojie  taketh  buf- 

Jenie  out  ifjue  enter  eux ^  et  la  feme  band,  dnd   the   hofband  and    wife 

devjiy  ^^  '^  baron  foy  tient  eyus  en  te  have  iflue  bet\veene  them,  and  his 

moity  come  tenant  per  le  curtepe,  en  wife  dieth,  jj^nd  the  hiilband  keepes 

ceo  cos  le  parcener  que  futxefquijl  et  hiojfelfein  as  tenant  by  the  gurtelie, 

le  tenant  per  le  curtefie  bien  potent  in  this  cafe  the  parcener  whictxfitf* 

faire  partition  enter  eux,  ^c     Et  ft  viveth,  and  the  tenant  by  the  curtefie 

l^  tenant  per  le  ct^rtefienevoit  agreer  may  well  make  partition   between 

al  partition  d^tfire  J'^ity  donques  le  them,  &.C.-  And  if  tbeJtenantbythe 

parcener  que  Jurvefbueft  poit  aver  curtefi/^  will  not  agre^Jto  mafcepar- 

envers  lei  tenant  per  le  curtefie  briefe  titioo,  .then  tbe  parce^r  which  lur- 

<7e  partitibhe  facienda,  &c.  et  luy  viveth  may  have  agaihft  the  tenant 

compeller  di  faire  partitiori.    Mesji  by  the  curtefie  a  writ  de  partitione 

letejutnt  per  le  ciirtefie  voUe  qi^er  facienda,  fyc.  and   coinpel   him  lo 

partition  enter  eux  detire  fait,  et  le  inake  partition.     But  if  the  tenant 

parcener  que  furvefqutji  ne  voit  ceo  by  the  curtefie.  would  have  parti-.. 

aver,  donque  le  tenant  per  le  curtefie  tion  to  be  made  between  tliem,  and 

n'.avej'aafcun  remedy  pur  ayer  par^.  the  parcener  which  lurviveth  will 

t^tion^Sic*    Car  il  ne  poit  aver  briefe.  not  have  thL?,  then  the  i^pant'.by 

de  partitione  facienda,  pur  ceo  que  il  tlie  curtefie  cannot  have  apy  remedy 

n^eji  parcetier.     Car'  tiel  briefe  gi/i  to  have  partition,  &c.    For  hee  capi- 

pur parceners  tantfotement.    Etijftnt  not  have  a  vfrit  ^i  partitione  fa-n 

poyes  veyer,^  que  briefe  de  partitione  cienda,  becaufe  he  ia  no  parcener, 

iacieoda  giji  envers  tenant  per  le  For  fuch  a  writ  lyeth  for  parceners 

curtejiey  et  uncore  il  mefne  ne  poit  only.  Andfoyoumay  fee^thatawfit 

aver  tiel  briefe.  of  partitione  facienoA  lyeth  againfl^ 

tenant  by  the  curtei^e^  and  yet  he  himfelfe  cannot  have  tlie  like  writ. 

KkQ  «'ii 


•s     •  ^ 


Lib.  5.  Cap.  1.  df  J^Arceoers.  Se^.  2164. 

•*  7  E  6tfr<w  f(y  ntnt  eins  come  tenant  pur  /<  ettrt^eT  This  is  no. 
[6]  44  E.  Ai  t9. .  .  ■  fcvcrance  of  thi^  ftale  in  coji.irce nary^^  [6J  for  the  other  c6- 
91  £. 5.  parcener  and  ihe  tenanf  by  the  curtefie  lh4]1'be  joyntly  impleaded;. 

o 'P  ^1^?        fbr  he  doth  coutmM  the  ftate  of  coparcenary,  as  the  other  parcener. 

5H.  6.  ACl.         "  Vert  le  tenant  per  le  curtefie  hri^ de  pftrtitime  fa-  r»7^  •  "( 
Sr  H. «.  IK.  "     cientid,  ^-c."    Here  by  the  *c.  ii  implyei  that  albeit  that  *-    '^*     -■ 
fj*^*  ^Jt\ \    the  tenant  by  the  curtefie  he  an  eftranger  in  blood,  yet  the  [c]  writ 
r  1  s  E.  3^  47     ^  portitione  faciendd  clearly  lies  againft  the  tenant  by  the  curtefici^ 
9  E.  5. 15.  becauie  he  continue th  the  ellate  of  coparcenary. 

lfiE.i.    Aid.  It9.  •  1^  £:  3.  ibid.  144.  .--.....  • 

t8  X.  9. 5.  If  two  coparceners  be,  and-one^otb  aKen  in  fee,  they  are  tenants 

in  common,  uiid  ieverall  writs  of  praecipe  mud  be  brought  agaioft 
them ;  (t)  and  yet  the  parcener  Ihal  have  a  wHt  of  partition  againft 
the  dlienee  at  the  conimoa  law,  which  is  a  far  Wronger  cafe  tlien  the 
cafe  pot  of  tenaat  by  the  curtefie. 

**  Tiel  briife  gffi  pur  parcenen  tant/olemeni/'    Hereby  it  ap- 

peareth,  that  ««'iiher  the  tenant  by  the  curtefie,  nor  (much  If  He)  the 

alienee  of  a  coparcener  flidll-  have  a  t\'nt  of  pnrtitUme  fgcicndd  at 

the  common  Uw ;  (a)  for  Littletom  faith  here,  that  fuch  a  writ  lyetli, 

r*]S  E.S.47.48.  onely  lor  parceners,  [*]  but  it  may  be  brought  by  a  parcener  agauift 

^*  ^J^^.^^L\  Itranfters,  as  it  appeareth  before.     Hot  tLwmper'ottk  and  a  raritm- 

^  abut  parte  (3)  uos  lye  onely  betweena  tws  coparceners  on  both 

nncs. 

X)icrl&Itria  (f  three  coparceners  b^  and  the  el  deft  doth  purchafe  the  part  of 

^^'  the  younuelt,  the  ddeft,  having  one  part  by  defcent  and  the  other 

by  purcliaff,  (hall  kave  a  writ  c.f  partition  at  the  common  law 
T.  N.  B.  5S.  a^a.nll  the  othrir  middle  fifisr,  eljSc  de  Jimilibits,  And  lo  it  is  in  a 
v**l  lar  Itrongei  cale,  if  there  be  three  coparceners,  and  the  eldcft  taketh 

huft>and«  and  Che  huiband  purchafe  the  part  nf  theyoongel^,  the  huf* 
band  for  his  part  is  a  ilranger  at  d  no  parcener,  and  yet  he  and  his- 
wift  ihali  have  arwrit  of  partition  a^ainft  the  middle  ftfter  at  the 
common  iUw,  becanfo  hs  is  feiteH  of  one  part  in  the  right  of  bis  wil*« 
who  is  a  parcener.  (4) 

'*  Fur  mer  partition^  ift!*    Here  by  this  Scc*  is  included   all 
others  that  be  ftrangers  in   blood,  whether  they  come  to  their 
eftates  by  purchafe  or  by  adl  in  law.     Since  Littleton  wrote,  by  the 
W^J  ^- ^       ftatutCB  {d]  one  joyntenunt  or  teniint  in  common  may  have  a  writ 
caC  S«    Vid.  '  ^^  partition  agaihil  the  other;  a^d  therefore  at  this  day  the  dlienee 
Se^.  190.  of  one  parcener  may  have  a  writ  of  partition  againft  the  other  par- 

cener, hecaufe  they  are  tenants  in  cottimon :  and  the  like  had  be^nc 

pi  Rot.  Pari,     attempted  in  former  parliaments  [•],  but  prevailed  not  until!  thcfe 
1  R.  s.  iHi.  ss.    j^^^gj.  (laming, 

\e]  Bronlie  lit        [f]  The  tenant  by  the  cartefie  fhall  have  a  writ  of  partition  upon 
pAruaoa4i.       the  ftatute  of  30  H.  8.  ca.  3*2.  for  albeit  he  is  neither  join-  [1  •y/*   k  "j 

tenant  nor  tenant  in  common,,  for  diat  » precipe  lyeth  ^   '^*    'J 

againft 

(5)  Ace.  poiT-:  17^.  h.   See  alfo  fo.  19^.    Poft.  192.  a. 
a.  and  Bro.  Joinder  in  a£Uon  40.  (2)  &>ee  ace  Py.  98.  b. 

(3)  See  ant.  164.  b. 
[175.  a]  (4)  See  in  F.  N.  B.  62.  S.  the  form  of 

(i)   Ace.  ant.    176.  b.    Bat  it  i$  no    tlie  writ  in  luch  ii  cafe. 
feve>*ance,  if  the  alienation  be  uuly  for  life. 


liibi  3.  Cap.  2.    Of  PAfceners  6y  Guftome.    $e&.  S6£ 


Chap.  2.  Parceners  by  Cuftomc.  Sedt.  265. 

pARCBj^ERS  per  k  cvflom  pARCENERS  by  the  jcuflome 

^  font,  fou^omejeijieenfeejimple,  ^  are,  where»a  man  {^Hed  in  ke 

<>w  ihfu^i  i^if^i  ^^  /er«»  oi*  tenements  fimple,  or  in  fee  tayle,  of  kikls  ot 

que  font  de  ienure  appel  gavelkind  tenements  which  are  t>f-the  tenure 

aeins  le  courUy  dt  Kent,  et  ad  i(fice  called  gavelkind  within  the  countie 

divers  Jits  et  dM^,  tictx  terres  on  of    Kent,    aritj   hath    iflue  ^itrefk 

tenements  dif&tndefont  a  touts  fesfits  *fonnes  and  die,  fuch  landtor  tene.- 

per  le  cufiome^  et  ovelment  enhgrite-  mentsihull  defceiid  to  all  the  Tons 

ront  etferroni  partition  enter  e&c  per  ty   the"    cuftouiej    and   they  (hall 

le  cuflome.ficoine  females  ferronly  et  equally  inherit  and  make  partition 

briefe  de  partitione  faciend&  gifi  en  by  the  ouftome,  as  females  (hall  do, 

ceo  COS,  ficome  enter  females.    Aits  H  and  a  writ  of  partition  lietii  in  this 

cdvient  en  la  declaration  de  faire  cafe  as  between   females*     But  it 

mention  de  le  cujlotne. .  Ausy  tiel  bchooveth    in   the   declaration    to 

cujlome  f/l  en  auters  lieux  dEnglt-  make  mention  of  the  cuftome.  Alfo 

terre,     tit  auxi  tiel  cufiome  ejl  en  fuch  cuftome  is  in  other  places  of 

North  Gales,  Sfc.  (2)  England,  and  alfo  fuch  cuftome  is 

^  in  North-Wales,  (3)  &c. 

(t.  Si<l.  136.  "  ][f^^  i^  tOTicnt  en  le  declaration  dc  faire  men f ion  de  Id  cvfiomer 
Ant.  t  U).  a.)  W^ll  faid  Littleton^  [g]  that  be  in  his  declaration  mcii^  make 

Sccbcforeallthc  mention  of  the  cuftome,  as  10  fay,  that  the  land  is  of  tbe'cuffomc 

of7h?Uwcon*  ofgavtlkinde;  but  hee  Oiall  not  prefcribe  ih  it.     And  fo^'ls  it  of 

cerniMg  g*veU  Burgh  Engiyh,     And  thefe  two  vary  in  that  point  from  other  cuf- 

kind  iibi  Tupra.  tomes ;  for  the  law,  when  they  are  generally  alledged,  takctb  koow- 

Lmiibert  vcrbo.  ledge  of  thefe  two.  (4) 

r^T'^SE^^STs'^         i»  [*]  Domcfday  it  is  thus  faid,  duo  f rat  res  icnuerunt  in  paragio 

Lie.  4.  56.  b.  (5)  ?''i/^"^  habuit  aulamjuam,  et  potucrint  ire  qub  voluerint. 

PIo.Coni.l?9.b. 

in  Buck  l#i§  cafe.        "  Auxy  tiel  cujlome  ejl  en  auters  lieut  Anglcterre^    Of  this  fuf- 

Vide  S^a.  8.       ficieiit  hath  beenc  faid  before.  (6) 
vcrfiii*  fincm. 

I>oar.Plac,  "  JVVf//  Gaks^*  Wales,  Wcltia.    It  commeth  [t]  of  the  Saxon 

lo,"*.)  word  -wealthy  which  fignifietb  fteregrinus,  or  exterus ;  for  the  Saxons 

{7t*)  Beroche-  fo  called  them,  became  in  troth  they  were  ftrangers  to  them,  being 
icire.  Hereford,  ^.jjg  remaiiie  of  the  old  and  ancient  Britons,  a  wife  and  warlike  na- 
WeiiUmen.'sri  ^*^"  inhabiting  in  the  weft  part  of  England.  Thefe  men  have  kept 
▼eftcr  Giraldus.    their  proper  language  for  above  ihefc  thoufand  yearcs  pall ;  and 

they  to  this  day  call  us  Engliflimen  Saiftms  ifhdi.t  is)  Saxons.     And 

the  like  cuftome,  as  our  author  here  faith,  was  in  North  Wales,  was 

,  alfo  in  Ireland ;  for  there  the  lands  alfo  (which  is  one  marke  of  the 

ancient  Brittons)  were  of  the  nature  of  gavelktnde :  but  where  by 

their 


(2)  In  L.  and  M.  nnd  the  two  MS$.  it- is        (6)  Ant.  14.  a.  and  140.  a.    SeeaKb 
en  Nortbumberland  it  North  fTaUs,  f^c.  book  i^chap.y.  of  Robinfoaoa  Gavdkind^ 


(3)  [See  Note  41.]  where  the, reader  will  fee  a  mott  learned 

(4^  [See  Note  42.]  difTertation  on  the  origin,  ^ti( 

(5)  [Sec  Note  43.]  .  ^^    ,  :•  univerfklity  of  partible  deice&ts# 


Lib.  5.  Of  Parceners  by  Cuftotne.         Se6l.  2!66. 

ti  7d  a  1  ^^^^  Brehon  Uw  the  badards  inherited  with  their  legiti-  Vide  Sea.  21S« 
'    '    '^  mate  fons,  as  to  the  badards  that  cuflonie  was  abolifli- 
ed.  (i)  And  agreeing  with  Littleton  in  this  poin^  fee  an  old  iUtute.*  «  Stat.  WalUc, 
Aliter  ufitatum  ejt  in  WaUid  quark  in  Anglid^  quoad  fuccefftonem  au.  .12  £.  1. 
Jiartditati0,  ,eb  quod  hctreditas  partibilis  eft  inter  hctredes  mafculus^  ct     .       . 
'  i  tempore  ctt/u$  noh  extitit  memoHa  pdrtiinfis  extitit,,  dominus  rex  non 
^ndty  qubd  c&tifuet%ido  ilia  abrogeturi  fid  quhd  hcereditates  remaneant 
partibiles  inter  coff/imiles  hctrtdeM  Jicutjieri  cup/wevit^  etjiat  partitio 
illiuificut fieri  confuevit.  (2) 

«  Parceners  per  le  cvjlome^  «Src.    Well  fayd  Littleton^  "  by  the 
tuftonje,"  for  fons  are  parceners  in  refped  of  the  cuftonae  oi-  the  f^o 
or  inheritance,  and  not  in  refped  of  their  perfons,  as  daughters'  and 
fiders,  &c.  be.    [A]  Et  funt  participes  quafi  partem  capientes)  ^c'  [h]  Braft.  11.  i, 
ratione  ipfius  m  qv(g  partilnlis  ^l,  et  non  ratidne  per/onarum,  quce  f®*  **S-  ^'p^ 
non  funt  qudji  unus  kceres  et  mum  corpus y  fid  drcerfi  kceredes,  nti  ^S'l^'  **^' 
tenementum  partibile  eJt  inter  plures  coharedes  petentes,  fui  d^cen*      '    *   *^' 
dunt  de  eodemftipite  et  fimperfilent  dividi  ab^^antiquo^ 


Sea.  266. 

TTEMf  a  y  ad  autre  parttdon     A  LSO,  there  is  another  partition 

.      quel  eft  d^auter^iature  et  d'auter  *  '^  which  is  of  another  nature  and 

forme  que afcuns  despartitiom  avaunt    pf  another  forme  then  any  of  the 

ditsfont. .  Sicome  homefeifie  de  cer-    partitions  aforefaid  be.  As  if  a  inan 

'  tain  terre$  en  feejimple  adiffue deux   feifed  of  certaiue  lands  in  fee iimple 

^^lUf  et  teigne  eftmary,  et  le'piere   hath  iffuetwo  daughters,  and  the 

dona  parcel  de  Jes  terres  a  le  baron   eldcft    is  maried^  and  the  father 

ovejajile  enfrankmariage,  etmoruft    giveth  part  of  his  lands  to  the  huf- 

feifie  de  1$  rermianty  le  quel  remnant    band  with  his  daughter  in  franke- 

eA  depluis  greinder  value  per  an  que    mariage,  and  dyeth  feifed  of  the 

Jont  les  terres  dones  enfraukmariage,    remnant,  the  which  remna:nt  is  of 

a  greater  yearely  value   than  the 
lands  given  in  frankmariage. 

**TyONA  parcel jie  fis  terres  a  le  baron  ove  fit  file  en  frank^ 
"^  mariageJ' 
Here  it  appeareth,  that  a  gift  in  frankemarriage  may  be  made 
after  mariage,  as  hath  beene  fayd  in  the  chapter  of  Fee  Tayle.  (3) 

**  Le  quel  remnant  eft  de  phis  greinder  value  per  an,  ^cf  Admit, 
that  the  lands  given  in  frankmariage  are  of  greater  value  than  • 

*  the  lauds  defcended  in  fee  fimple,  Ihall  the  other  iifler  have  any  . 
'  remedy  againd  the  donees  ?  It  is  plaine  (he  (liall  not ;  becaufe  )t  is 

lawful!  for  a  man  to  difpofe  of  his  own'  lands  at  his  will  al^d 

*  pleafure, 

*  (i)  [See  Note  44.1  dower   ex  apnjk  patrit   after  saarriaft 
(2)  See  ant.  175.  b.  note 4.  F.N.B.  l^nh* 


t  (3)  ^^  '^^  ^^*  ^'    ^  ^<>  ^c^*  "  ^^ 


Kk4 


0 

f 


lib,  8.  Cap.  3-.  Of  Farochws  by  Ctftoine.    Scift.  fl6t. 


Sccft.  267* 


cafc^  It  i4ro^f  nc  lefeme^    T  K  Ais  cafe^  beithcr  the  bufbao^, 
Mj  --^^"^  ri6tt9  pur  lour  purpartie  de        nor  wife,  ft  ail  have  wij  tlui^ 


rW  eel 

^^  avera         ...  ,         _ 

fe  dit  r§m7i(mtl  fmon  que  ilt  voileni  fur  ihdr  parparlie  of  the  laid  rem- 

mitter  lour  ferret  donet  en  frank-'  nant,  unleftttbey  will  pat  itbeirlainlsr 

unariage  en  hotchpot  ovepfue/e  rtm^  given  in  frankoiariage  in  hotchpot^ 

nant  de  latere  (rv(lque'fa J'oer.   Ef  with  khe  remnant  of  ttft  land  with 

fi  ijjint  ih  tie  voilent  faifre\  donque^  her  fifler.    And  if  they  w^ill  not  doe 

Jeji^lfne,poet  tener  et  oreupivr  vteme  fo,  then  the  youngeft  may  hcJid  and 

ie  remnande,  ct  prendm  a  tuy  les  occnpio  the  fame  remnant,  and  Uike 

profits  tantjolefru^vt,     lit  if  J'amhlef  the  profits  onely  to  her  felfe.    And 

queMfi-pmtol  (hotchpot)  eft  en  Kh"  it  lecmeth,  that  this  word  (hotchpot) 

glilh  H  puHdiiig  y'car  vn  tiel  pudding  is  in  -Englifli  a  putMing  ;  for  in  tlip 

fieilcomniunemeittffiffeunchoJetanU  pudding  is  not  commonly  pat  one 

foletneKty  vies  un  chofe  ovefque  autres  thing  alone,    but  one   thing  with 

chafes  enfemtle.   Et  pur  ceo  il  tovient  ^ther  things  together.    And  there- 

en  tiel  cafe  de  mitter  fes  terret  yfo»e.t  fore  it  behoovetb  in  this  cafe  lo  put 

en  frankmaria^e  ovefque  les  auten  the  lands  given  in   frankemaringe 

^  terret  en hcic\\\Kit,^  fiU  hetron  etfa  with  tl»e  o^her  kkpd«  1$  heXdip^t;  if 

J'e^m  voilent  aver  ajcun  part  en  tes  the  hn(hand  and  wife  wilkhave  aBy 

auters  terres.  |>art  in  the  other  lapds.      ' 

• 

**  JZ^  ^^l  ^<^At  ^^  hartm.  Tie  Ic  feme^  avera  riens  pur  lottr  purpar- 
Tr]  8  It.  3.  tic,  Src"  [i]  This  gift  in  .frank mari age  ffian  prjmd  Jade  6c 

Mil  1^    «    intended  a  lufficicnt  advancement;  and  therefore  the  remnant  fliaH 
.  ubiii' K>^^iuiiL  ^**^^^^  ^^^  ^^^  other  coparcener,  onelv  with  thif*  proviijon  in  law 
4E.  s!49.  taciti!  annexed,  that  if  the  donees  will  put  theland  into  ri*Q'  k  1 

10.  Air.  p.  14.  katehpot^  tJien  flie  fhall  oat  of  the  nmnant  make  op  hisr  1-  '  '.  '-* 
^\k  l*^'^''  4<r  r  P.^^^  equall.  But  the  donees  muft  doe  the  firft  a^,  and  in  the  meane 
Braaim^ifb  2  ^*"^  the  wiiole  fet  ftmple  4and  defccnds  to  the  oth(H-.  And  this  i^ 
toL  77.  lib.  iT  w^arranted  -here  .by  IJiikteM^  viz,  that  the  donees  fhaM  have  nothing 
n»l.  428.  iirir.  fpr  the.purpaptle  of  the  remnant,  unlefle  they  will  put  their  lands 
'cd.  72,  Fletu  ttiven  in  frankemariage  in  hotchpot  fo  as  the  donees  moft  doc  the 
liU6.oap.47.     irftft<a;  atid  more  exprcfly  ^aOcr  in  this  Chapter,. (i)  wiiore  be 

dire^Hy  lixith,  that  the  other  filler  (hall  enter  into  the  remnant,  and 
'tli^m  to  occupy  to  her  owne  ufe,  unkflfe  the  huibund  and  wife  will 
put  tb«  liinda  given  in  frankmariage  iato  Aalcftpot,  And  herewith 
agrceth  fkfa,  (i)  who  faith,  cttm  dieat  tcncn»  excipiefi^o,  qwd  non 
)fejfrtitr  pctcnti  rc/pondere,  quia  A.  partictpem  habet,  ijc.  replicari 
potcrit  d  pe$€iite  quod prauIicV  A.  tenet  quandam  partem  in  marita- 
gium  dc  commHiii  iartdUate,  ncc  vuttJUud  in  partem  ponere.  And 
here  are  three  things  (that  I  may  fpcake  once  for  all)  to  be  ob&rv* 
«d.  Pird,  that  in  tliie  fpftciall  cafe  where  ^hcre  be  two  daaghtere, 
one  of  them  onely  (liall  inherit  the  lands  in  fee  fimple.  Secondly, 
that  in  this  cuib  there  lieth  no  writ  of  partition :  bccaufe  non  tenent 
%  ptjiinuljet  pro  {ndixifo. ,  Thirdly,  if  the  parcener,  to  whom  -the  land 
in  fee  fimple  4efceiided,  will  not  put  the. lands  in  hotchpoty  then  may 
the  donees  enter  into  tb^f««  4Hipl«.Uin4s»  VhI  hold  (hem  in  copar- 
cenarie  \^ith  her. 

And 
(0  See  Sea.  268.     •*        *(2)  See  alfo  ace.  F.  N.  B.  197.  O. 


tAh.  S< 


Of^^Tcej^B,^^tA9m&0_       JSe^.  e&f^ 


And  it  feemeth  by  our  old  bookes,  [k]  that  by  the  ancient  law  [fcJGlanvU.  lib. 

there  was  a  kind  of  refemblance  ^reof  concerning  gpods.    Si  ttu*  T*  ^|*P'«  * J^*^ 

tern  pqft  debita  dedu&a,  et  pqfi  deduflianan-ex^en/arum  qvat  ncccffariot  ^^^^  *jj*^  ^ 

krmt^  id  Mjtm^  qwfd  ttmc  ^fitpeifuentf  dkiidatur  .in  Ms  parUs^  <aip.,6.  (4V 

guarum  v»^  pt^rs  rdiaquaiMr  pueria  (3)  Ji  pucrus  habuerit  deht^^ust  ^lago*  Owt^. 

Jkcuiida  vJiori^/uperJtesfuerU^et  deiertid  parif  .h/[ibeat'fi^<Hor  li'  «•?•  }^* 

beram  djfponendiJacuUcticm.    Si  autcm  liberos  nofl  •ttabeatf  tunc  iWf-  ^^  ^'  gif^" 

dii^ttu  diefniUiOf  fit  alia  medietas  nxori :  fi  cut^mfint  uxore  deceffcrit  3^  £*  3'  j^^.f„ 

liber  is  txifientibuSy  tunc  mtdictas  defun^f  et  alia  niedietas  liberis  60.  3i.  Afl*.  14. 

tr^uatur :  Ji  autemjine  uxore  et  libefisj  tunc  id  totvtn  defun^o  re-  17E.3.  Detmtftv 

numebif.  And  by  the  law  before  the  Conqueft  it*  was  Ans  provided,  ^^^  ^t?^' 

^fiye  quisincurid/ive ittorie xepentindftterit  inteftatus  mortmts^  dam"  5^  31  h?' 

nys  tamen  nnlktm  return  fuarum  partem  (preeter  earn  guttjure  debetur  tit.  rationab.  ' 

kerioti  nomine)  fibi  affunnttt^  verilun  eas  Judidtt  fuo  tusori  iibais  et  parttbononidtf. 
cognatione  'prMindsjtyil  pro  fuo  cuiifuejvwe  di/lribuilo,  Lagb.  t\  lip. 

.     But  it  appeareth  by  the  «e^i/2crf/].and  many  ^  our  bookes,  that  ^^f  149")'^* 

there  muft.be  a  cuiiofoe  alledged  in  fome  conn^^  ,£&c.  (5)  to  inable  nj  Regift.  i^e. 

the  wife  or  children  (5)t  -to  the  writ  dc  rationabtU  parte  bonorwn  ;  ^4  £.  1.  j6«ti- ' 

(6)  and  fo  faatfi  it  beene  refolved  in  parliafnent  [m]  But  facfi  chilr  new  m.  1E.4^« 

dren,  as  be  reaXan^bly  advanced  by  the  father  in  his  life  time  with  ^?;*^*Jl 

any  part  of  his  goods,  (hall  have  no  furtjier  part  of  his  goods ;  for  . j,  jj  ^^^  /  \ 

the  words  of  tl^?  writ  be,  nee  in  vitd  patrispromotifucnnit,  (7)  r^j  3  £.3,'  -^ 

Note,  the  cu(lon#  of  London  is,  |,hat  if  the  father  advante  any  of  detce  156*. 

tis  children  with  any  part  of  his  goods,  that-  flmll  bar  them  to  dc-  40  £.3.  ^9.  \  ^ 
mand  atiy  further,  part,  unleffe  -the  father *under. 'his  hartd  or  in  hie  •  • 

lad  will  do  expreffe  and  declare,  that  it  was  4>ut  in^  da^  of  advance^  ^ 
ment,  (9)  and  then  -that  child  fo  partly  advanced -ttiall  put  his  purt* 
' in ^ofcA/?o^  with  the  execqtors  atid xvidow,- (9)  and  hfi>y» ft  IvU -.third 

part  of  the  %vhole,  accounting  that  wjbich  was«fomi^rfy  givefi-'qaV>  * 
him  as  part  thereof*    And  this  is  ^\\^^t  in<5;fi[ed^  v^l^iph  thQJci;v^li^na  , 

ri77   fl.1      *'  ^^  il/emlleque  ccjl  parpl  C^otchpot)  c/l,en  Engli/h  a 
I-    ' ''      ^  pudding, .4'<^.*'    Littleton  both  l^ere!ahd  ifi  other  places  ' 

feareheth  for  the  fignificatiou  of  words,  in  all  arts ;  a  thing  nioft  * 

neccflary  ;  for  ignoratis  fcrminis  ignoratkr  et  ars.     Vide  for  E(y-  - 
mologies,  Se€t,  95.  119.  135.  154.  164.  ^04.!234,.^c. 

Hvtjpot  or  hotjpot'is  Ml  old  Saxon  word,  and  fignifieth  fc'  much  \nde  Bnt.  an/« 
as  Littleton  here  fpeaks.    And  the  French  ufe  hotcipot  for  a  com*  Tf.  4  R-^w. 
fnixion  of  dvvers  things  togetlier.*  It  fignifie.th  heire  metapbo^ically  6  £.  8.  ^.  . , 
in  pariem  pofitio.    In  £nglifli.Mi!e  ofe  to  ^y  Aodgepodge^  ^n  XAtioe  ^^p'^*-^^  j 
farrago  or  mifceUanetmt,  y  jg"  ^  ^ 

The.refidwe  .of  this  Se^iop  needeth  j^o  explication.  Regik  330. 

Fieta  lib.  6.  caw47.  (l)    .Mi«(li.  XO  f^.  1.  oorapx  rcgc  Herefocd  in  tbe&ar. 


0)  [SceNqte45.] 

(4^  The  chapter  of  Fleta  is  here  referred 
to  crroneoufly.    It  (hould  be  cap.  c?. 
(5)  [See  Note  46.]  '     ^' 

(5)tI:fi«^'ote47-l 


(6)  ,f Si?c  dote  4? J 
i?)  48W  Nptc  49,1 


(S)  [See  Note  50,1 
f9)  [See  Note  5 1. J    ' 
(10)  [See- Note  52.] 

-  .   .  .     •      *        '  i 

[177.  a.]  ....  .  * 

(i)  Dbw  reference  to  Fleta  Is  wrong. 
It  ihould  be  lib.  5.  cap.  9.   p.  314. 


^ 


*  *     •  •«.* 


ib.  3.    Cap.  f»    Of  Parceners  by  Cuftcfiiie.    Soft.  a6*. 


Sed.  26S. 


j^  T  cejl  ierme  (hotchpot)  riefl  fdrf* 

gtie  un  terme  fimititudinariey  et 

t/l  a  taut  a  dirty  c'efiafcavoir,  de  rnit^ 

ter  tes  te^res  en  frankmarriage  et  ks 

auters  terres  en  fee  Jimpfe  enfhnhle ; 

tt  ceo  ell  d  tid  entcnt  de  conujier  le 

value  de  touts  les  terreSf  fciL  de  les 

terrei  dones  en  franhnunriagey  et  de 

le  remnant  que  ne  fueront  dones,  et 

donques  partition  jerra  fait  en  le 

forme  que  ertfuiji,    Sirome,  mittemus 

que  kon\e  foit  feific  de  <^o  acres  de 

terre  en  fee  fimjiUy  c/tefcun  acre  de 

value  de  isrf.  per  an.  et'que  it  ad 

iffiie  dcuzflcs,  et  rune  eft  covert  de 

oarouy  et  le  pier  dona  \6acrts  de  les 

JO  acres  a  te  baion  ore  fa  ftl^  eti 

frdnkmarriag€f  et  motujlfeifie  de  le 

remnant^  donqucs  tauter  foer  entra 

en  le  remnant,  fcil,  en  les  2o  acres, 

et  enx  occupiera  a  Jon  ufe  demefne, 

Ji  non  que  le  baron  et  fa  feme  voile 

mitter  les  lO  acres  dones  en  franke'^ 

marriage  ove  les  ^o  acres  en  hotchpot, 

c*eliafcavoir,    enfemMe;    et   donque 

quant  le  value  de  chefcun  acre  ejl 

conusy  c^ejiafcavoir,  que  chefcun.  acre 

vault  per  an,  et  efl  a{jef)'e  ou  enter 

eux  agree,   que  clufcun  acre  vault 

per  an   i2d,    donques   le  partition 

Jerra  fait  en  tiel  forme,  c^eflafcavoir, 

le  baton  et  la  feme,  uveront  oujire  les 

lo  acres  dones  a  eux  en  frankmar'- 

fia^e  5  dcres  enfeveraltie  de  les  2o 

acresy  et  tauter  joer  avera  le  rem-- 

nanty  fciL  15  acres  de  les  70  acres 

pur  Jit   purpartie,    ijjint-  que   ac'^ 

comptant  les  to  acres  que  le  baron 

et  Jii  feme  omit   per    le    dcjie  en 

frankmarriage,  et  les  auters  5  acres 

de  les  CO  acres^  le  baron  et  JaJeme 

ont  (tutuTit   en   annual    value    que 

tauter  foer  ad. 


A  ND  thii  teartne  (hotchpot)  h 
'^^  but  a  rearmefimilitudinHry,  and 
in  as  much  to  fay,  as  to  put  the  land* 
in  frankinariage  and  the  nlher  lands 
in  fee  fimple  together;  ^nd  this  is 
fdi*  this  intent,  to  know  the  value 
of  all  the  lands, '/ci/.  of  the  lands 
given  in  frankmarriage,  and  of  the 
remnant  which  were  not  given,  and 
then  partition  (hah  be  made  in  form 
toilowintc.  As,  put  the,  cafe  that  a 
man  W  feifed  of  30  acres  of  land  in 
fee  (imple;  every  acre  of  the  valije 
of  12  pence  by  the  yeare;  and  that 
he  hath  iflhe  two  (faughteirs,  and 
the  one  is  co\*ert  baron,  and  the  fa* 
thet  gives  ten  acres  of  the  30  acres 
to  the  hu(band  with  his  daughter 
in  frankmarriage",  and  dyeth  feifed 
of  the  remnant,  then  the  other  lifter 
(hall  enter  into  the  remnant,  viz. 
into  the  20  acres,  and  ihall  occupie 
them  to  her  owne  ufe,  unlefle  the 
hufband  and  his  wiie  will  put  the 
10  acres  given  in  frankmariage  with 
the  20  acres  in  hotchpot,  that  is  to 
&y»  together;  and  then  when  the 
value  of  cverie  acre  Is  knoune,  to 
wit,  what  every  acre  valueth  by  the 
year,  and  it  is  airefl'ed  or  agreed  be- 
tween them,  that  every  acre  is  worth 
by  the  yeare  13  pence,  then  the 
partition  ihall  be  made  in  |*  ^ 
this  manner,  viz.  the  huf-  L^77»  b.J 
band  and  wife  (hali  have  befides 
the  10  acres  given  to  them  in  frank- 
mariage 5  acres  in  feveraltie  o£\he 
20  acres,  and  the  other  iiiter  (hall 
have  the  remnant,  fciL  i^  acres  of 
the  20  acres  for  her  purpartie,  fo  as 
accounting  the  10  acres  which  the 
bardn  and  fern  have  by  the  gift  in 
frankmariage,  and  the  other  5  acres 
of  the  20  acres,  ilie  huCband  and  wife  have  as 
much  in  yearly  value  as  tlie  other  fiftec* 


AN  D  herewith  in  expreTe  tearnies  agn^cth  BraHoUy  Britton^ 
iiud  Flctdy  and  all  ibe  bookes  abo^cl.tidand  many  others. 


BraA.  lih.  2. 
fol.  77.  lib.  5. 

c°p.  72.  aud       •A'*^  *^  "  worthy  the  obfervation  [«],  that  after  this  putting  into 
Fleta  lib.  6.  ca.  47.    4  £.  S.  49,  .  10  £.  S.  57.         [n]  10  £.  3.  S7.    10.  Afll  14.    4  E.  3.  49. 

hotchpot 


liib.  3\  ■  Of  lQir(^ners15yXu^infe.   "     te€L  «6d. 

liotchpot,  and  partition  made,  the  lands  gjveri  lii  franlcmariage  are 
become  as  the  other  lands  which  defcended  from  the  common  an- 
ceftor,  arid  of  thefe  lands  if  flie  be  impleaded  [o]  flie  fliall  have  -aidje  [<g  t9.  Aff.  23. 
of  th^  other  pdrbener  as  if  the  fame  lands  had  deArended'.  (i)  ^  (-Ant.  i«9.  b.) 
*the  coparcener  that  hath  a  rent  granted  to  her  for  owelty  of  par- 
tition, ds  is  aforefaidy  hath  this  rent,  as  if  it  bad  defcended  to  hex 
/roip  the  common  anceftor. 


Se<a.  269.  (^o''-  "•)  (A-^  «•  «•> 

tpT  iffint  touts  foits  fur  tiel  parti'     AND  fo  alvvaiies  upon  fuch  par* 

tion  les,  terres  dones^en  frank'   "^  tition  the  lapds  given  iq  frapt* 

^arriiige  dtmnrgefit  a  fes  doneki  et  a   uaarria^  remaine  to  the  doneed  and 

'lour  hiires  folottqtie  le  formi  "de  le   to   their  heires   according   ip  tiie 

^done:  tQrfi  Pavtiir  parcener  (weroit   forme  of  the  gift :  for  if  tlie  Othe'r 

'riem  de  ceo  qrte  ^  done  en  frank-    parcener  fliould  havfe  any  of  that 

marriage,  de  ceo  "enfti^rqit  enconve-    whit^Ji  is  given  in  frankmarriage,  of 

^nienci  et*ch(rfe  eheounter  reaforty  que  •tbis?^o6ldcnfite  an  iriconvenience 

la  ley  ne  voit  fuffer.  -Bt  la  caufe,   and  a  thing  againft  r^afon;  which 

pur  que  les  terra  dones  en  frofikniar'   .UiC;  law,wijl  not  fuffer.    And  the 

^fki^efetront  mis  enhatchpotyeft  ceo.  .reaft^A^   4'fiy  the'lilnds  givea   in 

Quaht  home  done  terres  ou  tenements    fraiijvfcariage  (hal  bee  put  in  hotch- 

"^thfrankmafria^e  ove  fajile,  ou  ove    pot,  js  this.    Wj^cu  a  man  giveth 

huter  co(in\  il  eji  entenUm,  per  la  /«y,    lands,  or  tenements  in  frankmariage 

que' tlel  done  fait'p^^  tid  paral    vvi{i>j^i3di4Ugiaer^  or  with  his  other 

(frankmarriagej  eji  un  avancetnent,    couftn,  itis  intended  by  the  law,  that 

et  pur  avancement  de  fa  file,  ou  de    fuch  gift  made  by  this  word  (franks 

fon  auter  cofin,  et  nofmemeiit /paiit .  marikige)  is  nn  advancement,  and 

n-g   2^1    le  donor  et  fes  hey  res  nave-    for  advancement  of  his  daughter, 

'        •  rotU  afcmi  r^nt  ne  Jkrvice   ^r  of  his  coufinj  ^and  namely-wben 

de  eux,  firu)7i,que  foitfealtj/,  t'anque    the  dc^nor  and  his  heires  fb^ll  ba'»e 

/  le  quart  des^ree  Jbif  paffhy  no  rent  nor  fcrvice  of  them,  biit 

pur  tiel  caiife  la  ley  .€jl,que  tlay^ra    feal  tie,  un  till  tfie  fourth  degree  bi^ 

riehs  de  les  outers  terres.  ou  tenement    pad  (i).  And  for  thiscaiile  the  la\r 

difcendmaVduterparcenerlS^cfmoh    is^  that  fhe  ihall  have  nothing  of 

que  el  voile  mitter  les  terres.dQnes4m    the  *otlier  lands  or  itenements  de^- 

frafdcmariage  en  hotcJipoti  come  eji    fcebded  to  the  other  parceiuer,.$,Q. 

dit.  Etfi  erne  voifle  mitter  lesJerres  .  unleffe  fliee  will  put  the  lands  givea 

rdones  en  frankmariage  en  hotchpot,   in  frankmariage  in  jiotchppt^  «8  i4 

;dbnque  d  navera  riens  del  remtuiiU, .  fajd*    And  if  flie  will  not  p«t  the 

'pur^ceoqueferraentenduperlaley,    lands   given    in.  .frankmariage    in 

I     que^ele/ifufficientmentavance,aque   hotchpot>  then  (he  Ihall  have  no- 

tawmcemeat  el  foy  agtee  et  luytimt   thing  of  the  remnj^nt,  .becaufe  '\% 

content.  ,  Ihall  be  intended  bysfee  -law,  that 

ihee  is .  fufBciently  advanced,  to 
which  advancement  ihee  agree tb 
and  holds  her  fe^e  content. 

(i)  Sec  ant.  174.  b.  cvttra  as  to  gift  in    [178/ a.] 
tail  to  a  daughter  not  being  in  frank*        (i>  Secf  ant:  21.  b*    •  - 
nuniage. 


Of^fiPCSp^WibiCulgi 


ley  ne  VQetfuJer." 
Regnli.  j^tfo(^  e/r  inconveniens  ai^t  Cimtra  r^tiQMm  non  parmifitm  ^  «t  legt* 

Jfi}  Vul.  Se6L  IJerpby  it  ^ppearetbt.  a^.  K  IiatiO>c^iie  often  coted,  vj^)  tfaa^  «u^ 
aS8, 159.  sr)i.  aigUQient  a^  ificonvenit%ti  a^t  qb  to  qmd  ^  ff^utra  ratifina$  j^ 
440. 478.  468.   ioiciUe  ID  l^w«  [;?]  j^i^  dim  (mt  ^e/^  MCDil«Gci)i0Nt»  ^^  $^><IM1I« 

f  Jlit^ts^b!/^'  "  Tfla^wf  /e  ^ar(  degree foit  pqfe,  S^''  Here  by  J^,  aimplyeS^ 
^^'20.  how  the  degrees  flnll  be  accouated|  vrhereof  iufibue&i  batlt  bce&ft 

laid  before*  .  '^      .> 


Seja.  270". 

IfBSMB  Im  lejf  4fi  ptrjmUr  Z|i   HTIIe  fame  i^yf  i»  betw^v  t]^ 

y!  /es  Sonm  ^/rankmafiaae  de^ioig^  Sec.  if  the  dane^  in  .f^«iiiwvi$0p 

4evaai  lour  auncejUr,  ou  aevani  iicl  die  b^ftire  ihcir  anoefior^  or  1>eioi|e 

partition,  Sfc.    qucuH  ^  mittfur  ^  fuch  paKtiiUiM)^  .&^   iQip  .W  p^^  ifi 

]^{c/yKi/,  4r^*  hotcbpotj  8ic. 

T^  Y  thefe  Uiree  4;«.  jn  tfiis  Seaion  ^^j^i^^  ^at  ^^^kb^H^ 
Jj  donees  dye  before  tfie  anceftor,  brfuryive  Uif  a|»(;;^r /gi^dfd^e 
Befbre  foch  a  partitioDj  or  ftbe  doneet  9fia  all  tbe  pfu^ce^^r8  me 
before  fuch  partition  upon  Che  putting  into  botdipot,  tlieir  xfH^^ 
ihall  have  tlie  lame  benefit  to  put  the  lands  nlii^btchj^t  j^fpr  tjiat 
benefit  if  beritable.  jadd  defcendible  to  the  iffliies. 


Sea.  «7i4 


P^T  nflia,  me  doneet  en  framk-^     A  ND  .notc^  that  j^tU^  in  frank-^* 

^^  mariage  fueront  per  la  common  ^^  inanriage.  yveie.by  the  oo^mcia*' 

hy  devani  le  Jiatute  de  W^miif^er  lav  before  the  ftatute  of  Weftip. 

fecpndy  et  tout  temps  puis  ad  efte  ufe  fecond,  and  have  been  alwaies  finoe 

et  continue,  S^c*  ufed  and  coatinaed^  &c« 


<Gaid.  U6. 


*•  nONTIKtrt,  ^r    By  tbV*c.  is  to  te  underftoodj,'  that 

before  tb^  ftatute  it  was  a  &e  Ample,  and  fince  the  fi  7^  k  1 
fkatute  a  fee  taile.    9o  as  it  is  true,  tbat[5f]  the  gifts  doe  '-^^  .    "*-* 
ccmtinne  (a^  our  author  here  faith)  but  not  the  eflatesi  for  (lie 
4£ttLtA  is  cbaaged,.  aa«t  large  appeareth  ivtfae:  Chapter  of  Eftates  in 
-Tajie.    And  albeit  our  auUiior  here  faiths  that  fuch  giftrhavcr  beeq^ 
altiaies  iince  ufed  s^  continuedy  yet  ^w  they  be  akaeib  -grow^R 
.<^  <of'  ufe,  and  £erve  nora^  prifUiipally .fi)rjai^t%«#ibs  and 
ia>V  thftt^thf reMpoo  mre  wont  to  nfe«       ".    '     , 


A*.       .  t       ' »« 


t   •«    * 


^  \\ 


•V 


Lib.  5,       Of  Paite^ft  isy  CMttmf!.   iSed.  ^72, 273, 

-  Se<a.  2ffl. 

*JTE Mr  t{efMH& ett  hotciipof,Sfc.  A--  h S(y,  ftrclv  thrtting  In  fiotcB? 

*  e/i,  imi  lei  aiHen  terres  oa  tene-  t%  pot,  &c.  is,  where  ttie  olher 
^eitts  ^at  rafueront  dones  en  fraft^-  lands  or  tenements  which  were  ifot 
ifarriagt  M^endoM  ^  le*  donon  eit  gi  ert  in  fmnkmariagecfefcend  ftoia_ 
fra^emtriagt  tantfoiement -^  i^dr  Ji  the  donors  in  Trankmaringe  onlvf 

Its  ttrres  dej'cenderojtt  a  iesf/ef  per  for  if  the  londs  fliaU  deite:  d  to  ttie 
/e  pier  It  donor,  <m  per  le  mere  le  daughters  by  the  father  of  the  do- 
(fenor,  o»  per  le  j'r&e  le  donor  6u  nor,  or  by  the  mother  of  the  donor, 
outer  auce^Or,  et  nemy  pet  le  donor,  or  by  the  brother,  of,  the  dont.r  or 
Itc.  &auftrAiait^%  cot' in  tiit  cas  ottidf 'fli^cieftor,  rfiidnot  by  the  do^ 
ei,  a^uel  tiel  done  eA  J'rankmariage  nori  &c.  there  it  is  otherwue;  lor 
ejlJ'/nt,av«Ta  fa  parti  ficomenul  tiet  in  fucK  dafe  (hfe,  \o  whom  luch 
done  en  J'rajikmarriage  v/i  efiifait,  gift'ln  frarrknlanage  is  made,  il^sA 
piir  ctp  ipie  el  ne  Jail  ovome  per  hiii-^'hefpart,a^  if  nbgift  in  frunk- 
ita,3fe.  eats  per  unauter,'isc.  '  iharibt^-had- be^'n^  made,  bocanlis' 

'^  ,     '     '       that  f  he  was  not  advanced  by  theiUf 
H-c.  but  bj  opqiheTyEtc. 

nti« 

ilOiV 

tLat  defended  from  asotkar  aacaftorlrom  vrhom  ihee  h;ul  no  ltich> 
ftdvanccmaat.  '^^  .'."ij  - 

"  Nemjf  per  U  donor,  SfC.'     Hej-e  ^c.  implieth  no  mora  but  that       ■.^-    " 

----    -Seia.  275. 

tTEM,  fi  homtfeifie  de,  ymcTei     A-.-I-SO,  if  "a  man  be  feifed  of  30 

*  ae'terre  ckefctm  acre.^e  a^^i  au-  rrr^atTes  of  laud  everie  acre  of' 
nual  value,  eiani  ifjiite  deui^lea  ePme  '  eqiiaB  aimutili  value,  and  have  ilTu? 
eji  avmtdit,  et  dona    15  aaet  de    two  daughicr^    as    oforefaid,    und 

ri7ft  al    t^  ale  baron  (ne- fit  Jiie.eH'psp^h  15  acres  herentto  the  bul- 

■    Jrankmarriage.   et-muryji  band  with  his  daughter  in  frank* 

fei{ie  de  Immdert  i^acre^,  tn  ce/i  nniriage,and  dies  leil'edoftiieother 

cal'«.tmUer  foer  avera  lea  15  acrei  i5acrcs,ii)  tlii«  cal^lhe  olherlitter 

i^iKt  difceiuhis  a  /uif^/ole,et'le  baron  (hall  have  the  15  iicrra  ^odefcended 

et  fa  feme  ne  milteiont  en  tiei  rut  la  to  her  iiLone,  nnd  the  hulbund  and 

15  acre*    a    ewe   dones  en  /rank-  wife  (hall  aot.iii  tliii  eafe  pnt  the 

marriage  en  hotchpot;  pur  ceo  qve  15  acres  given  to  ihem  in  fmnk- 

lei  tenements  dones  enfratikmajfiiage  miiriage  into  hotchpot;  becaale  the 

Jont  de  aux^  grand  et  de  bone  an-  teuements  givea  ia  Iraokmaiiage 
nual  we 

(I)  Ant  177-  >>. 


.3»  Cap.s.    Qf  Paroeners  by  Q}ft«iii0r    Se6l;,274,r 

niMal  vatme   comts  let  autert  terres  are  of  as  great  and  good  yearl v 

difcefidusy  Sfc.    Car  ft  les  terres  dones  valne  as  the  other  lands  defcendeci^ 

en  frankmarriage  font  de  tant  egal  8cc»  For  if  the  lands  given  in  frank-; 

afinual  value  que  le  remnant  font,  ou  niafiage  bee  of  equall  or  of  more 

d^  pluk  value f  ep  vaine  et  a  nul  en*  }.TareIy  value,  llien- the  remnant,  19 

imt  tielx  tenements  dones  en  franks  vaine  and  to  no  purpofe  (hall  fucli 

marriage  ferront  mis  en  ho(chpotfi;c,  tenements  given   in   frankmariage. 

pur  ceo  que  el  ne  poit  riats  aver  de  bee  put  in  hotchpot,  &c.  for  that 

/es  outers  terres  difcendus,  8fc.  car  ft  -(he  cannot  have  any  of  the  other 

et  averoiV  afcun  parcel  de  les  tene^  lands  delccnded^  &c.    for  if  fliee 

inents  difcendus,   donques   el  avera  Qiould  baye  any  parcel!  of  the  lauds 

pluis  de  annual  v^lueq^e  fa  focTf  $c.  <}efcpnfied,  tlipn  Ihe  (ball  have  more 

que  la  ley  ne  voit^Sfc.   fjt fiamie  eft  in  yearly  v^lue  tbei^  her  fifter,  &c. 

parte  en  les  cafes  avantdits  de  deux  nvbich  the  law  will  not,  &c.  And  as 

Jiles  ou  de  ^e^x  pareenen ;  en  mefme  it  is  (pokcn  in  the  ^afes  siforefaid  of 

le  manex  efi  eu  Jem b table  cas,  lou  t\yo  claughters  or  of  two  parceners.; 

font pluforsfoers  ou plufors parcenets,  in  the  lame  manner  il  i^  in  the  like 

foumque  ceo  que  le  cafe  ct  le  mqtter  cafp,  whe^e  there  are  more  (i(lers  or 

l^i,  Sfc*,  more  parceners^  according  as  th^ 

cafe  and  matter  is^  8cc. 


B 


V  this  Se^ion  and  the  Sf'C.  herein  fome  have  gathered,  tha^ 

>  the  value  of  the  lands  (hall  be  accounted  as  they  were  at  the 

time  of  the  gift  in  frank niana{;e.  But  it  is  clear,  tnat  the  vaine 
(hall  bee  accounted  as  it  was  at  the  tim^  of  the  partition;  for  if 
the  donor  purchuj'e  more  land  after  ite  gift,  or  if  the  land  given 
in  frankinariiige  le  hy  tiie  -adt  of  God*  decayed  in  vahie,  or  if 
the  remnant  of  tlie  lands  in  fee  fimple  be  imrproved  after  the  gift, 
(Knt.  32.  a.  ^r  ^  vomtrfo,  the  law  ftiall  adjudge  of  the  vaftae  as  it  was  at  the 
171.  a.)  time  of  tbe  partition,  (unleflTe  it  bee  by  the  proper  ad^or  default  of 

the  parties)  as  hath  beene  faid  before  in  the  former  Chapter.  And 
iome  have  colle<t)ed  upon  this  Se^^lion,  that  the  reverfion  in  fee  o( 
the  lands  given  in  frankfoviagc  (hall  only  defcend  to  tbe  donee  ;^ 
for  otherwife  the  other  fiAer  fhal  have  more  benefit  then  the  donee/ 
which  (hould  bee  againfl  the  reafon  of  our  author. 

Ile^V»>  "^'t^*  **  In  taine  et  a  nup anient,  <^r.T    For  it  is  a  maxime  ia  law,  lex* 

Sf^r.  194. 578.     jiQfi  pra:cipit  inutilia*  qttia  inutilis  labor  JtuUns, 
lib.  5.  lo.  89.  •    "        ^  •  •      ^  f    •  •  • 

(Ant.  ir«.  b.)  Se<ft.  i874.  [i  79.  b,l 

FT  efi  afcavotr,  que  terres  ou  te*  A  ND  it  is  to  be  nndcrflood'/HhAt' 

•^  nemeuts  dotufs  en  frankmariage  "^^  lands  or   tenenients  given  in- 

neferra  mife  en  hotchpot, /br/^i/e  ou  frankmariage  (hall  hot  bee  |)iit  tn* 

terres  difcendont  en  Jee  fimple ;  car  hotchpot,  but  where  Idnds'-defcend*. 

de  terrc  difcendus  en  fee  taile  parti"  in  tee  fimple ;  for  of  lands  defcended^ 

tionferrafait,  ficome  nul  tiel  done  in  fee  taile  partition  (ball  be  ni^e^? 

m  frankmariage  uft  eftefait^  fts  if  no  fuch  gift  in  frankcmariage* 

bad  beene  raade^  ?^  -  »       v  A. 


Toa 


Lib.. 3.       Of  ParQencrsby.CMftonie.     §66^,  275^276.. 

FOR  of  lands  intailed  the  douee  in  frankmarriage  (hall  have  as  si^Aii:  pI.1,|L 
much  part  as  th^  other  coparcener,  becaufe,  over  and  befides 
the  land  given  in  frunkmariage,  the  iffue  in  taile  clainieth  f cr 
formam  doni,  and  both  of  the  parceners  muft  equally  itiherit  by 
force;  of  the  gift,  et  voluntas  donatom,  ij^c.  obfcrvi^ur. 

« 

Sed.  275. 

/TEJW",  nuh  terresferra  miji  en  A  LSO,  no  lands  fhall  boeputix^ 

hotchpot  ove  outers^  finon  ienes  ^^  hotchpot  with  olher  lands,  but  ' 

gye  fuercnt  doiu  en  frankmariage  lands  given  in  frankmariage  only : 

tanifokment :  car  ft  afnm  feme  ad  for  if  a  woman  have  any  other  lands 

ajmm  autei9  terrek  ou  tenements  per  or  tenements  by  qq^  other  gift  ia 

afiun  Huter  done  en  le  tayte^  el  ne  tai(e,  (he  ihal  never  put  fuch'Iands 

ungues  mittera  tiel  terre  ijjint  done  fo  given  in  hotchjpot,,  but  (he  (hal 

en  hotrbpi>t,  mes  el  avera  fa  pur^  have  heir  pnrparty'  of  tW  remnant 

partie  de  le  remnant  difcenaus,  &c.  defcendea,  &c.  (videlicet)  as  much 

Jhilicetf  a  tant  que  ranter  parccTier  as  the  oilier  parcenejr  fliall  have  of 

avera  de  le  niefme  remnant.  the  fan\e  remnant* 

Jj^  O  R  if  the  anceftor  infeoffeth  one  of  bis  daughters  of  part  of  his  13  E.  9,  tit 
*    laiid,  (^  pbrchal'e  lands  to  him  and  her,  and  their  heires,  or  ^*'f  *^' 
giveth  to  ber  pirt  of  his  lands  in  taile  fpeciall  or  gen er all,  fhe  not-  ^jj  «  49  50 
withftaiiding  this  (hall  have  a  full  part  in  the  remnant  of  the  lands 
in  fee  (in^p^e ;  for  the  bene(it  of  putting,  &c.  into  hotchpot  is  onely 
appropriated  to  a  gift  in  franKmariage,  (quia  maritagium  cadit  in  "BnSt,  ]L  8.  fo» 
partem)  which  (ball  be  (as  is  aforefaid)  accounted  as  parcel  of  hec    7. 
advancement. '  * 


Se<a.  £76. 

TTBMj  un  outer  partition  poet  A  LSO,    another  partition    maj[. 

■    eyireyifi/  enter  parceners,  que  va-  be  made  betweene  parceners, 

riaft  deles  partitions  avantdits.    <Si-  which  varieth  from  the  partitions 

come  y  font  trots  p^trceners^  et  le,  aforefaid    Asif  there  bee  three  par* 

puifne  voet   aver   partition^    et  les  ceoers,  and  the  youngeft  wiir  nave 

auters  deux  ne  voillont,  mes  voilent  partition,  and  the  other  two  will  not, 

ten9r  en  parcenarie  ceo  que  a  eux  biu  will   hold   in  parcenarie    that 

FlSo   a  I  ^Jif^^^    1^^^  particion,    en  which  to  them  belongeth,  without 

^        *          cefie  cafcy  fi  un  part  fait  alot  partition,  in  this  cafe,  if  one  part  be 

enfeveraltu  at  puifne Joer,  J olonque  allotted  in  (everaity  to  the  youngs 

ceo  que  et  doit  aver,   dv.nque$  les  c(t  fiiier,  according  to  that  which 

auters  paient  tener  le  remnant  en  (bee  ought  to  have,  then  the  others 

parcenarie^  et  occupier  en  common  may  hold  the  remnant  in  parce- 

fans  partition^  Ji  els  voiient,  et  tiel  narie,  and  occupy  in  common  witb^^ 

partition  eft  a^ets  bone.     Et  ft  apres.  Out  partition,  if  tbey  will,  and  fuch 

teigne  ou  le  mulnes^ parcener  voile  partition  is  gtiod  enough.    And  if 

jajfre  partition  inter  eux  de  ceo  que  afterwards  the  eldeft  or  middle  par* 

iis  teignont^  its  potent  ceo  Oienfaire  cener  will  make  partition  betweeoe 

quant  5                                   them 


tib.*-  Cap. «.    6ffmenm%j^  Se€t7sr6, 

guant  a  euxpkjfi.  Mes  loupariUm  them  of  (Kat  which  thqr  hpjAil^y 
ierrafait  perjorce  ds  brkfe  de  par*  may  well  do  this  when  ihey  pleafe^ 
titione  facier^»./d  a«^€miM-^ip  BiU  where  parmioiv  i^lji^|li»a4» 
emr  la  covief^t,  que  chefcun  parvefter  hy  force  of  a  writ  of  ptitmip^ya^ 
itwrafa part  epfeverq/tie,  ^c.  ctenda,  there  it  is  olherwifc ; 'for 

there  it  behoveth,  that  everv  pafce-r 

OCT  have  her  part  in  fevennflle^  8lc^ 

Pluisftrra  dit  des  parceners  en  le       More  (hwH  be  faitl  of  parcenenj 

CMpler  d$  Joantenants,  et  aapr^  en    JQ  the  Chapter  of  Joyntemmls,  atitl 

/^  V/tapter  de  TepaHtiin  (^ommor^      alfo  iq  the  Cbaptej:  of  TiJnants  ii^ 

Common* 

H H. 3.  tit..      TT  E R  £/it is  H>  be obfery«4%l»(  thjapartitioo  is gpod  by  o«»*  « 

f%ntc,  %%         Xi  fw*^  ^^  ci}i\fcnfu»  toUlt  error  em  \  but  if  it  be  b/  the  kin« 

writ,  thcj^  cv^rie  parcener  nuitl  have  bis  part«    ^nd  ber«  jo^  i^^i^ 
]^(«|)i.  fee  that  modua  c/  coHveufJq  x'mcimt  k^m. 

"  En/rveraitiCf  ^c."     Mere  by  this  ^c,  is  implied  aoo^^fr  1up4 
of  ftveraltie  than  niir  avthdr  bath  ineatiooed:  and  tbixt  ifi^j'* 
^the  one  pairener  fha]l  have  the  land  in  feveraltie  from  the  fea 
TaAer  i^ttil  the  gule  of  Auguil,  (that  ]$»  the  drft  of  Augplt)  ^inT  " 
'     the  /oiber  in  ft;ve:a1tie  £roiv  tkiii^fe  ubiill  4(m  jeafi  o(  ^(W,^,^ 
hke,  *Hjlc^aUcms  %3^tbui  to  tUjuo  ^<^  tbeir  he.irc^ .<Vj^/)||f^t^/f^{ 
^bcr4^(4'  fo^icient  hatU  beene  fpokea  bsfajrc  (i)^      .,  /  ^,..  .,i.,.„r/:a5 


^T)'4nt.  ^.a.^*  167.  i, 


..  ..  •     .    ^  1     '  A    »    .  ;    •"»'     '•    r     :     ;  '     '  i   t»  :>it'j 


V       tt.  i»« 


<       ^  « 


'    ft       -'•  -•       •  .  •  i 


J  "  -i 


,    .   .   ♦  .        .  •  . .  •  •    t 


<  4  • « 


,      •  •    .  •'    4..*  V    *  J.  ••    •      ... 


•   •  . 


lab. «.  Of  Jtjytt(en«nts.  .   ;  S&St..iif7. 

Chap*  3.  Of  Joyntenants.  ,  Sed;.  S77. 

yOYNTSNJNTSfont,Ji.  JOYNTENANTSare,  asifa 
«/    come  home  feifie   de    ceHati^         man  bee  feifed  of  certaine  lands 

terrei  tm  tenementsri^c.  et  enfeoffe  or  tenements,  .8cc.  and  infeoffeth 

deuT,  tfvisy  gnater,  okplufcrs,  a  aver  iv^o,  tKree^  foure^  or  more,  to  have 

ei  temer  a  eux  pur  term  de  hur  vies,  and  to  hoU  to  them  for  term  of 

aupur  terme  d' outer  vie,  perforce  de  their  lives,  or  for  terme  of  another's 

quel  feoffment  ou  leqfe  iisfontfeijies,  life,  by  force  of  which  feoffement 

'tim  font  joyntenants*  or  ieale  they  are  'feiled>  thefe  are 


tlflrbri 


joyntenants. 


HIS  agrtetli  not  tirfth  tMPbriginal,  (a)  fi»r  it  Aioiild  b#e,-Btaa  IL4.  S>. 
joyntenants  font  ^ficome  homefei/it  de  eerfaine  terra  ou  tene*  ^*'  (^)^i^ 


T 

'^fneats^^c.  et  ent  enfeoffe  dettXy  ou  troiSf  ou  quater^  ou  fluforSf  a  aver  Fj'eUibS^'ciJi 
et  tener  a  eior  et  a  lour  heires,  ou  leffvk  a  enx  par  terme  de  lour  vies,  iq^  ^  n  g^^^ 
ou  pur  terme  d outer  vie,  perfdrce  de  mteifea^ement  ou  hafe^  4^*'  *^'  W 
The  error  may  ealily  bee  perceived  by  thatr  ^icfa  is  in  j^rint,  viz.  (S-  Ro.  Abr. 
TlRO  b1  **  by  force  of  which  fcoffinent  or  le^c,*  &c.  e rj^fo  thi^re  •^•i, 
*•        *    *'' miin  be  feoffment  and  leafefpoken  of  befoi^.  '  ^ 

There  be  alfo  joyiftenaots  by  o^her  conv^^ces  tbap  tattUtoti 
Mre  m^Mioneth,  as  by  (11^  recoveri^,  bargaiAe  and  fcae,  rileafe, 
eobfifination,  He.  80  thbre  be  divers  other linii^tib^^  thaji  H^te^' 
eon  herefpeaketh  of:  na  if  a  lent  charge  of  ten  pounds  be  granted 
to  A.  and  B.  to  have  and  to  hold  to  them  two^  vis*  t<PA.  untiU  he 
he  married,  and  to  B.  imti]l'he  be  advanced  to  a  benellce,  they  be 
joynteaants  in  the  meane  time,  notwithftanding  the  feve^dl  hmita* 
tioni;  (1)  aad  if  ^.  die  before  marriage,  tbe  rent  Ihall  farvive; 
hot  if  J.  had  married,  the  rent  ihould  have  ceafed  for  a  moitie,  et 
Jk  i  conver/o  on  the  other  fide. 

Uittletoa  having  fpofcen  of  one  kinds  of  tenants  pro  indivifoy  vix« 
of  parceners,  commeth  now  to  another,  Tit.  joyntenants:  and  firil  rEM^'f^* 
of  joyntenants  of  freehold.    If  an  alien  and  afu^eift  porchafe  Ijjjjls  itH.  4.  sd« 
in  fee,  they  are  joyntenants,  and  the  furvivorfhip  ihdl  hoUjifliii^  (d.Co.is.) 
(a)  et  mdhm  iempus  occurrit  regiy  upon  an  office  foimd. 

**  Joyntenants!*    So  called^  becaufs  the  lands  or  tenements^ 
&e.  are  conveyed  to  U^em  joyntly,  tonjunBim  Jetffatif  i^.  or  fat 

co^junOm  tsnent^  and  are  diftinguilhed  from  iole  or  feverall  ie«  p}«t  IiK  s.  A» 

nants,  from  parcenersy  and  from  tenants  in  commoOt  &e«  and  .an*  at.  Bma:  iib.5. 

ciently  they  were  called  partkfes,  et  non  karedee*  And  theib  joyn*  ^*^:  ^^*  "• 

tenants  mud  joyntly  implead  and  jpyntly  be  impleaded  by  others,  \il^Q    w 

(3)  which  propertie  is  eomsDm  betweene  them  and  e^arpeoeist  2s.  lAsTpoft. 

but  Sea.su.) 

(3)  [See  Note  53.I  porary  writer  add  Brsft.  fol.  428.  a« 
())  I  take  this  reference  to  Bra  Aon  to 

be  erroneous.    But  in  foL  s8.  a.  ^f  Brae*-  (ilo.  bj 

toatherr  is  a  chapter,  wbic^  ^onaeds        (1)  r$eeNbie{4.7 

with  I«tttlcton*t  on  jomtenan^ )  tbe  ixft        (s)  [See  Note  55.] 

blanch  of  it  beiaff  de  dmatSaibai  foBis        (O  Ste  the  toute  i<f  fsJaaSUmft^oAs 

ffurlku  JimU fiw fieesfivh  8saa(io. Braa.  34  E.  i.lord  Coke's  notice  of  it  tfi  sJlDlt 

lb.  I  a.  b.  and  n.  a.  SS7.  and  Theioair*  Dig.  Orig.  Br.  ia  the 

(4)  It  ihould  be  cap.  48.  to  iShicb  at  a  Chapter  on  Joiatinantsm  b^  z.  fol.  456. 
ceitefponding  part  of  aa  almoft  oatem^ 

yoh.L  I4I 


Lib.  3,    C«p.  9.         Of  Joytitctoflnis.  Seft.  fT'Sr 

(fttt'jfiyyil0tiits  have  a  fole  qualitk  0{  furyivortbi^y  vtiidk<$A^arce- 
hers  have  n<it.  hitiiftoHy  hayiog  now  f[>oken'.of  .'paroeoer^  a|id  ^ 
joynCftnants  of  right,  doth  next  fpeake  of  joyntenants  by  wrong, 

Sc€t.  278. 


Tt  E  My  fi  deits  <m  troii^  Sf€.  diffii' 
Jmt  un  outer  (£afcun  Urrea  on  te- 
nem€nt$  a  hur  uft  demefney  donquei 
Ie$  d^foursjont  joyntiiianii.  Mgb 
$*il4  d^ifont  un  outer  al  vfe  d^un  de 
euxy  donques  ih  neJont.f(y^HnanU ; 
vtet  eeluy  a  que  ufe  le  dijfeifm  eft  fait 
eft  fole  tenant f  et  les-  auier9  n*ont 
riens  eh  le  tenancies  me$  font  appels 
coadjutof's  a  le  diffeifm,  S^c* 


-  A  LS  O,  if  two  or  ttirec,  &c.  dif- 
"^  feife  another  of  aoj  laoda  or  tk^ 
nements  to  t])eir  owo  u&j  then  the 
diiTeifors  are  joyntenants*  But  if 
they  diileire  another  to  the.ui«  of 
one  of  tbenii  then  they  are  not  joy  n- 
ttt^nts  ;  but  hee  to  whofe  ul'e  the 
dwtiin  is  made  is  Ible  tenant^  «nd 
the  others  have  nothing  in  the  te- 
nancy, but  are  called  coiacyulors  %6 
the  difTeiftny  &c.  -  * 


50  £.  s.  s. 
tr.  Air.  14. 

l4.A(r.  19. 
a.  AC  p.  30. 

10  E.  3.  4r. 

10.  Air  23. 
1^3  H.  a.  tit. 
difleif.  p.  f7. 
«8.  Aff.  «1. 
27.  Aff.  SO. 
U  £.  4.  9. 
t  E.  4.  7.  b. 
38.  Aff*  7. 
21  H.  7.  35. 
2!).  Aff.  50. 
2rH.  d.  25. 
35  H.  6.  61. 
21  E.  4.  4^ 


IT  is  to  bee  obferved,  that  fome  difT^iforfi  be  tenants  of  tin)  land* 
and  fome  be  no  tenants  of  the  landb ;  %nd  of  both  thefe.  ki^i^s 
Littleton  here  fpeake th. 

«  * 

' ,        '         •  * 

"  Sfc".  In  the  firft  Jj-c.  nothif>g  is  impUf^.but  fourc  o^^^ve* 
or  more.  Bat  in  the  latter  ^c.  many  things  be  to  bee  underiliood. 
As  of  diileifors  that  be  no  tenant^,  fome  ar«  coadjutors^  wherepf 
Littleton  here  fpeaketh,  fome  councilors,  commander^,'  &c..wh«i 
the  diffcifm  is  not  to  bee  done  to  any  of  their  uies.  JVlfo.  if  A, 
diflfeife  one  to  the  ufe  of  B.  who  kuoweth  not  of  it,  and  B*  aiTent 
to  it,  in  this  cafe  til  the  agreement  A,  was  tenant  of  the  laud,  and 
after  agreement  B,  is  tenant  of  the  laiul,  but  both  of  tbem  be  d^f- 
feifors :  for  omnis  ratihabitio  rrtrotrakitur  et  mandato  equiparatur.  (4) 
And  it  is  worthie  of  the  ohiervation,  and. implied  alfo  vx  th^  i^- 
ter  ^c.  that  feeing  coaiijutors.  counl'ellors,  commanders,  &c.  04^ 
all  diifeifors,  that  albeit  the  difleifor  which  is  tenant  dieth,  yet  tba 
afTife  lieth  againi^  the  coadjutor,  counfcUor,  commander,  &c.  aiid 
*  the  tenant  of  the  land,  (5)  though  he  be  no  difleifor.  (6) 
15  E.  4.  15.     F.  N.  B.   179.  g.     (Mo.  53.   Poft.  374.   a.    Aul.  10.  a.      1.  Ho. 


Abr.  660.  Poft.  188.  a.)    (Pafi.  245.  a.- 259.  a.)    (1.  Ro.  Abtr.  665.) 

• 

la]  ."jO  E.  3.  2.       [a]  The  demandant  and  others  in  a  prkcipe  did  difleife  the  te- 

(Cm.  Cha.  303.  nant  to  the  ufe  of  the  others,  and  the  writ  did  not  abate ;'  Vbr  the 

•  I'r]}^'  ^>**A  ^^^*  demandant  was  a  difleifor,  but  gained  no  tenancy  ia  the  lafld,  fot 

323.  a,)  '  "**^  "®  ^'^  ^*^  ^  coadjutor.  ... 

;*  A  man  difl'eifeth  tenant  for  Hfe  to  the  ufe  of  him'  b  the  'rtiHrnffion; 

and  after  he  in  the  revenlon  agreeth  to  thediflTeifiyi,  it  is  fmd,  thai 
he  in  the  reverfion  is  a  difleifor  in  fee,  for  by  the  difleifln  lilade  by 
the  flranger,  the  reverfion  was  divefted,  (7)  which  (fay  thay)  cannot 
bee  rcvefted  by  the  agreement  of  him  in  the  reverfion,  ^or.r  j^.  ..*  -i 
.  that  it  maketh  him  a  wrong  doer,  and  therefore  no  rela-  *"./      \  '-* 

tioff  of  an  ellate  by  wrong  can  helpe  him.  (1) 

'  "  Coadjutor:'] 

(4)  [See  Note  56.]  (7)  [Sec  Note  57.] 

(<;)  That  i*,  hie  that  \s  feifcd  of  the  free- 
hoUI  by  title  from  the  dxffcifo',  ai  by  feoft'-    (x^f  ».] 
mcnt  leafe  or  delceiit  from  hinL  Xf)  i'^^  Note  ^8,] 

(6)  Sec  ant.  ^54.  b; 


ib.  d.'  Of  loyhteriantei 


»  «•  •  •    ; 


8e<a.  S7Sr. 


f^  jT  fiofd  quediffetfiH  ejl  prowr^  A  N  D  b 
'  mentflounnhomeeritraenajcun  "^  P^'y 
r»r«  cm  tenements  loufoiientren'ejl'  iiifo  any  I 
r^congmzbtei  et  ckjht  ttluy  que  nd  his  entrj 
anktefiemeM,  t^t^  '  oafteth  It 

hold,  8Cc% 

r'HTS  defcription  of  a  diflciilri  and  th«  ^c.  in 
underftood  onely  of  firch  lands  and  tenenients 
iti-y  maV  bee  made,  and  not  of  rents,  commons,  &c 
fficient  path  been  laid  before  (3)  in  the  Chapter  of  1 
effeft  lattUton  defcribed  it  before  the  edition  of  hi 
)te  here,  that  every  entry  is  no  difleifm,  unleffe  chcr 
fo  of  the  freehold.  And  therefore  Littleton  doth  r 
1  en  trie  onely  but  ah  oufler  alfo,  as  an  entry,  and 
kking  of  profits,  &c.  '  ' 

l>fowas  there  be  joy  ntenants  b}' difleifin,  fo  dre  thli 
^  abatenient,  idtrufioh,  and  ufurpation,  air^hicha: 
ic  latter  «S*c» 

AC  88.    45.  AiT.  7.    9.  tS.  19<    2 


•  •  •  • 

Sed.  280' 

T^T  eft  off  avoir,  que  ta  nahire  de  A  N 1)  i 
j^yntenancie  eft,  que  ^ehiyque.  '^^  then 

urvefgui/i  avera  folemefit  rentier  te-  that  he  w 

\ancie  folonques  tiel  e/UUeque  il  adt  only  the  < 

f  lejoynture  foU  continue,  Sfc*    67-  to  fuch  € 

qme  Ji  troisjomtenantsfofit  en  fee  jpyiiture.  I 

ImpUi  et  Fun  aaijfut  et  devie,  uncore  three  joy  d 

eux  quefiirvefqwmt  averont  les  ie-^  and  the  o 

vmietiU  entier,  et  C^e  n  avera  riens%  jet  they  ^ 

Ktfi  le  fecondjoyntenant  ad  iffue^  et  th^  whole 

leDie,  uncore  le  tierce  que  furvefqmft  ihall  have 

xverd  les  tenements  entier,    qt  -cut  fecaDd' jd^ 

tvera  d  lay  et  a  fes  hdres  a  touts  dye,  yet  t 

oun.    Mts  Muterment  eft  denarce-  fliaH  h&ve 

urs  ;  car  ji  troi^  pifTcenersJont,  et  him  and  V 

levant  afcun  partition  fait  fun  ad  otherwife 

j^et  devie,  ceo  quealuydffitrtdif-  three  pare 

:endra  afon  iffU.    ,£tfi  tietparcen^  partitjoa  t 

morujl 

(%)  krefpeato.  aifeifiiiof  xeiiti;  ^ead  -  f^}  Ant 
^iL^Oo.  b.  323,  a.  and  b.  .thereon* 

LI  a 


Xib.  $,  ,Cf^  8.        Of  Jajfatfiafpta,  SeSt.  fi^o. 

morudfam  iikt^JtaHgmiijMO  OMealui  apd  dyelii,  that  iwhiob  to  bii»  be- 

iiffi^jyhSS^  MMdb  4iaU  4«Wiul  U>  bis  iflii^ 

}iie  t/i  nwamtjm  jm^^fimifM  4m  n  fiieh  parcener  die  wiiboot 

nemy  p€r  fkrvivor,  comejagntinanii  iflbe^  chat  whtcb  beloogs  tober  flial 

averoMi,  tfc*  deiiQeod  to  her  ctHheiics,  fo  as  thejr 

**    '^  ihal  brnve  this  by  defcent,  and  not 

:  -  -  -,t  ;.      .»c     .  ig,  fonrivqi^  «g  jovo^nwjli  ihall 

'    .'  '* .  .  ^        .'t  '.V'^^     bive,  &c* 

Hw^hjAkn  fft.  MNQF  pomt9«ef  leanai^g  ace  to  faecob- 

fsf^    As  tbal  it  is  ^loper  tti  joyntcDaats  qim^y  M^  ba^  lands  bj 

tonri^wr ;  for  no  fiinrivor  of  other  tenants  fro  mdivifo  (hall  have 

-   '^'       the  whde  bj  fitn^r,  hot  only  j^tymeaants:  and  thii  is  called  ia 

Srii^  ^  la.  ^^''f'*  ketparia^Jqfwr^tf^  ntcp€rjStff€iut  fmlikei  torum  toium  k&^ 

*'      '       '    .'    ^     j-^      .  'ante  atortflnom- 

fuper/lii{bv9 
But  although 
fofvivorftb  Bee  proper  to  joyntenants/  yet  it  is  not  proper  quarto 
modo  (thatTb)  omni,jhK  ^Jmpepi  for  tMre  may  bee  joyn-  r ,  o  ^   k  i 
t«nanfk»  (Mi^fh  tbet«  he  not  lfii)aaU  benefit  of  formor  on  L^<>^*  "i 
.        iMfthMia.    As  if  a  Iftaa  lettith  bi^  to  ^.  and  B.  dttriQg  the  life 
''-    .  vr'of'J.  i^&  dy»A,  4<«  flail  have  aD  by  the  finrvivori  bat  if  ^. 
-     1  '  4br<^'JK  ihaK  haivesothing.  (t) 
(»«/CSbi7j^M    :.  T«o  ef.noie  aeajf  have  a  tndk  or  an  aothoritie  canunitted  to 

tlMBi  joyoUy»  add  yet  it  fliaO  not  furrive^    But  herein  are  divera' 

^veifltieB.  to  be  obierved.    Firft,  there  is  a  diverfitie  betweene  a 

(1.  SU.S.)        aalced  tmft  or  an  authorities  ai^d  a  tmft  or  aathoritie  joyned  to  an 

e(Eate  or  4ttiercft.  -  "(^  Seeondlyy  there  is  a  diverfitie  between^u-» 
.:  thortties  ereated  ^  the  partae  lor  private  oaofes,  and  aalhoiitia 
M99<Air.  p.17.  crated  hv  Isiw  lor  eireention  of  juidce.  As  for  examples  f^  if 
30  H.  a.  tit  a  man  devife  that  hi^  two  executors  fliall  fel  his  land,  if  one  of 
!^^  J^**  them  dye,  theforvivor  fliall  not  fell  it;  (3)  bnt  if  be  baddevifed 
49  &  5^       his hmds tohis  «x«i»tors  to  be  fold,  there  the  furvivor  (halt  fell 


M« »        — 


t£lix.Dyeri7r.  H;  wkieh  <Mverfitie  is  tmplyed  by  oar  author,  forheefaith^  that 
15  Elii.  Dvor  •  he  that  iurviveth  ftiall  have  the  entire  tenancie.  - 
^1.  4.£ru.  If  n  oian  make  a  letter  of  attorney  to  two,  to  do  ai^  ^4  if 
<Mo' 61^341 1  **^  ^  iA^BOk  dye,  the  furvivor  (ball  not  do  it:  bttt4f  aceasrr/a- 
lOH.  4.t,£i3.  ^^  be  awarded  to  tere  cojeob^Ts  to  impanueU  and  retume-o 
M  H.  4. 34.  jury,  and  one  of  them  dye,  yet  the  other  Aall  exeeate  and  relume 
3SH.6.4e.    .  theiiw-  ;     '  ,^    • 

»a^a.J#y«L  |6fouxepr%eej(5pi 

30  h:  8,  coo.  cAPapt  mke,  livens 


Cro.  illn.  913. 9)4)      X^  ^cL  45  Efii  in  the  Vii%'»  t^JM^'jUineMM  IK^ 

(Hettisr.)  '^    -^  .p.*   i]^  ^  '/...•  TV  -•'--     r.   -'•{,:  ' 

(t)  ^iintber  as  itf  ^^K^  dT^Ab^r.     >ft)  ^UtiaAfiiktJi.  fig.  fc'MI.  2#7:a;* 
vorfliip  «a  lone  'AM  oUfi  ^> ^q^ k       O)  (See JMole  59.)  it  '3?.Tfe  . 

159.  b.  3e  Dy,  10.  b.  r.  *    * 


b.  3.  Of  J^ynfehtett: 


V    t 


I  Lilileton's  'Ca(e  is  to  be'  i^tfotj^j! of  both;  anil  I 
wo  joyfi  tenants  be,  and  one,  of  IheiS  tmreth'  iolto  ] 
v'lyoT  &aU  have  the  whole,  Qi)  ' 

*•  -  .     .  ■      •   .. 

,         .....  1  ... . 

?T  come  le^furvt'Oor  tientxlieu  jiNO^Mt 
'  ^$UerJo^tendnts;  (6)  en  m^kie  "^^  beWeei 
maner  u  ftenl  Kevt  enter  ei£r  qUeitlt  fime  mann 
tjcynt  eftate  oupojfMojitjfoe  auter  tweeA*  thecf 
xkdttelj  retdoupe^wtl/  Stctipl^  orpDiTeffion 
kas  de  terres  tm  tenetnentijhUfa^  tell^reklt  ox 
piufors.  jmr  Jerme  de^  aWf^  ctht^  of  laad^  si, 
Bjurwfymfi  deles  I^lJ^f^verarUtt  ^PM^  .for  ^ 
\emenU  a  keg  £9^ier<bitfm^  ktmnt:  .^bicb  j^r^i] 
fforc9  de.m^m  liiem. .  £ij^ymi>:myi^  .th^4 
'^j  ekiva^  Oft  tm  a^erxhatttl.  dttrtAff^tlie 
^  perfmalfont  done  apbifyt$^^  texat^titU^ 
iofiijue  Jm»vijfm/i  aveta  U  ekwi -^y^^ttk 
^emmtn  -  *    tohiexJ3%  hi 

IEREBY  it  ia  manifeO,  tliat  ftirvivor  l^ddetb  |^ 
a5  well  .b^tweene  joypt^aaats  4)f  goodi  awl  chutli 
a  or  ia  rights  a«  joynieimais  of  iaheritallbtt^or  fr6abd 


»   1  ♦    )• 


*^  ChMeU,"  or  Gb^e//,  whereof  oommelh.4bei'Wdrd^ 
>  j  Oatdiiafmdi&f  aa  iatfUM^  here  taacbith^  Mo^( 
id  pej^HaUr  Md  pqtMh  asiaiiipk^  ^  botlb^  ,v 


.' « 


\pN  mefine  le  maner  eji  de  dets  ei  TN  the  (an 
^  duties,  Sfc.'  iqr-ji^wi  obligation'  *'and  diili'e 
iffati  apluj^^m  deWitxl^  Ylim  fe  inadi 
ieji^efquijf^aw^   toui'Tt  aA'  oti  bee  ip^hich  i 

(4)S9eacc.  attowlrhui^er di^Mce,       (t>  Va  iai 

►two,  UnftairdH  JiOlifcti^i'lltfa;  J>.^ 


i(0  9^  »at.  nete  7.  of  fed.  t.  b.  and    tl8s.  a.] 
o^c  1.  of  foL  13a*:  bt^  AdA  I^rt  ^^A      (O  [«ee  Ne 


fi^ 


lib.  si  Cap.s.         Of  JdynteAtfnts.  Sed.283. 


N 


OW  Ii«  fpeaketh  6f  ^ts,  dntiM,  eoveuati,  coatcafis, 
&c.  (u) 


y 


t.  lU^  Afir.  6.)       ^'  D^<  f^  tftffjref ,  4*^**   Here  by  force  of  this  4^0.  \an  exception  is  « 
}.  X.  9.  U7.  &.  to  J>ee.  noade  of  two  jpjnt  merchantB ;  for  the  wHces,  merchaodizes, 
5S  E.  s»  7.         ^^^  ^  duUes,  that  they  have  as  ioynt  merchants  or  parteaers, 
«'  ; '  iball  not  furvi^e,  but  (hall  goe  to  tne  executors  of  him  that  de- 

;<Ant  irs,  •*  cea{et4) ;  4nd  this  is  ^r  legem  mtrcatoriam^*  which  (as  hath  beene 
i'ro  *Ab^  faid).  is  part  of  the  lawes  of  this  realm,  for  the  advancement  and 
Cro.Cha.30u  conUnuance  of  commerce'  and  trade,  vrhieh  is  pro  60710  pMeo; 
1.  Sid.  136.  f<)r  the  rule  is,  that  jus  accrtfcemK  inter  mertaiortf  pro  hauficm 
179.)  (.5)  commercii  locum  nan  iuthrt.  (4) 

And  to  the  latter  iiC,  in  Uiis  Sedion  the  like  escceptiMi  rnnft  be 
made. 

Se£t.  S'83. 

• 

/rJB  Af,  afeum  jointenmU  P(nmt  A  L SO,  there  may  be  feme  jojrn- 

e/ire,  que  potent  aver  joint  efiaii,  et  -^  teoaots,  which  may.haTe  a  joiot 

e/lrejointenantsjmrtermedff&urvieSf'  eftateyand  be  jointenaDis  for  terme 

ei  uneore  Us  ontfeoeratltnheritancts.  of  their  lives,  and  yet  have  fererall 

Sicometerresfokntddnesadetixhomes  ittheritanees;    As  if  laatU  be^ven 

et  a  ies  keires  de  Ihir  deux  corps  «n-  to  two  men  and  >ti>  the  beUea  of 

gendres,encelicafelesdpnee9ontjt>int  their  two  bodies  be|pttau>  mthis 

ejtatespur  ttrme  de  hnr  deux  t^i>9,  et  cafe  the  donees  have  a  jototeftate 

tincofe  Us  ont  Jeveraft  inheritances ; '  for-term  of  their  two  UveB»  and«yet  - 

car  Ji  Fun  den  aonees  ad  iffue  et  devy^  they  have  feverail  inheritanc«a^  for 

tauter  quefurvefquijl  itv^a  tout  per  if  one  of  the  donees  hath  iiliie  aod 

lefurvivorjmr  terme  de  fa  vie,  etfi  dyCj  the  other  whxph  furvivethvAfall 

ceif^  que/urvefqmft  auxy  ad  iffue  et  have  the  whole  by  ihe  furvivor  for 

devjfi  donques  lijnue  del  mi  avtra  terme  of  his  life^  and  if  be  which. 

Fun  moitie,  et  tijjue  del  auter  avers  furviveth  bath  alfo  iflue  and  die, 

tauter  moitie  de  Id  terre,  et  Us  tien*  then  the  iflue  of  the  ,  one  Ih^ll 

dront  la  terre  enter  euxen  commonf  have   the  one  metetie,   and'  the 

et  ne  font  pas  joynttnants^  tnesfrmt  ilPie  of  the  olher^  Ifaajl  have  .the 

tenants  en  common.  Et  lacaufefpur'  other  moitv  of  the  land,  and.  they 

que  tieix  donees  en  tielcas  ontjoynt  dial  hold  the  land  betweene  Ihem 

^atepur  terme  de  lour  vies,  eji,  pur  in    cpmmon,    and  they    are  not 

cfo  que  al  commencement  Ies  terres  joyntenants^  but  are  tenants  in  com<» 

faerofitdonts  a  eux  deux,  Ies  ^u&ag  mon.  Apd  the  caufe»  why  fuch  do* 

pafols  fans  pirns  dire  font  joint  efiaUs  nees  in  fuch  caib  have  a  joyi^teflate 

a  iux  piir  tihne  de  lour  vtes.    l^arfi  for  terme  of  their  lives,  is,  for  that' 

kome  poit  leffer  terre  a  un  xtuter  per  at  the  beginning  the  lands  were 

'fritoufafi9japt,nientfeafanihiej%tioh  given  td  tb6m  two,  which  words 

auelejl^le  U  av^roit^  etde  ceo  fait  wiihont  morefiayin^  maVe  n  joint 

liberie  de  fe^n,  en  ceo  cafe  k  iejfee  ellu-te  to  them  for  terme  of  -tKeir 

.    ad  .                                         fives, 

(i)  See  fmk^  at  to  tliiags -olF  wUch  '(4)  ^iB(»efiBliyattot)iifX'ArM^ 

there  (hajl  be  si  fqmvorihip,  and  where  5^  •  See  aiib  ace.  Noy  55.  •       -  *  "»      •  r 

evpnefi  vfofds  are  neceflary  to  gitfe  lijtj  *  .(5)  Tbelb  actional  refemneee  are  rcr 

benefit,  11.  Co^  3.  h*^9i'*Ay.  Ahr.j|6.  lMlied,*fbai»9h.tbe7.icai}ce  deftrveit*  f6a 

B.  2.  \8.  P^'iyzpi^ 479^  l^d^U^*  J*<f#F^'^  they  only  rekfee  to  diifefent  ialUec«s  of ehs 

in  Vin.  Abrran4  pi*  J^inlcHJi^i'M,  l.  &D.  l^x  mjfrtatfia^  and  do  2iot  touch  the 

ihjdt  .^                            *•  fiptjlar  rwle  ijaiaft.  the^s/ iiffi^fiidf. 


lAb^H.'^:  >  Q0jksysQtm&^^         .    -    Sc(ft.i283. 


ttAeJi0ie  fur  diifvUdeLfa  vie;  ei^i^f '*  lives*  -  Eur  if  .a  n>an  wiM  let  laud  to 
entant  que  les  terresfkieiPont  dones  a  'dnotRer  by  deed  ^r  without  deed, 
euxy  Us  orit  Joint  ejtatepur  terme  de   not  making  mention  what  eftate  fie  ' 
•fiMh'Vtesy  ^E^4a  ta'kjepm'q-ut^ilt  Ihall  have^^nd  6f  this^tnJj^i  liverie. 
dtermt  ^fhvtn^td  ^pihentances^ejt  dea,  *of  1ei/1n,-in  this  cafettife  lefec  hath  - 
eriidntqife  its'  ne  pom^^  an  iKate  for  terme  of  his  life  j  and 

.po(lif/ilitjjm^^  as  iiiuch  as  the  "lands  wer« 

Jlamie/hopie  ef  feme  pbiml  ai^er^Sfc.    giv'en  to  them/ they  h^ve^a  joint  • 
d(}nque  la  ley^  vo/fi^  qtie:  htt^0afe  et   dlate  fpr  term  of  their  Iive3.*    And. 
imr-enJief^U^iiiceJoit  tiel.comeireQfon   the  realbn  why  they  iball  Uax'e4e-. 
v^tf  folofufue,  iaforme  et  effeS  des.  veral  .inhentances  is  this,  inafmucli 
:panw*d£i:4omretsCeo.€/i4i4iuheire8   as  they  cannot  by  any  poflibility 
.    que  tun  engendra  de  Jon  corps  per   have  an  heir   between   them    in* 
ajci/n  defesfirnes  (i)  \et  a  les  heires   gendred,  as  a  man  and  woman  rftay 
que  Fauter  engendra  de  Jon  corps,p€r    have,  &c.  the  law  will  that  tiieir 
ajcun  de  Jes  fepie^']  ^c'  ij/?nt  il  co^    eftate  and  inheritance  be  fuch  as  is 
^fficM^per  rieceffitie  de  reaJon,queils    rcnfpnnble,  according  tothefbrme 
Ofoerotet jWeralx  inheritances,    Eten    aiid  effe^i  of  the  words  of  Uie  gift, 
:iiel  casjl  Ciffue  d^nn  des  domes  apres   and  this  is  to.  the.  boires  wliich  the 
id  mart  des  donees  deviey  iJjiiU  queil   one  £hall,begqt  of  his  Ij^ody  by  any 
ft!ad  afam^iffue^en  viedeJoH;  corps ^  of  his  wiyes^.and  to  th^  heirs  which 
^  tjiffep^ey'  donque  le  donor  ifu  tjon    the  other  fliall  beget.yf  his  body  by 
hare  pifU  enter  en  la  moity^come  en   aoy  of  Jiis  wives,  &c«  fo  as  it  be* 
\fim*re9erfi<m,  Sfc.  coment  jue  fauire   hoveth  by  oeceliitie  of  reafon,  that 
*'def  donees  ad  iffiie4nvi€,'0fc^  Ei^la    tlk?y  have  fev^ral  inheritances.  And* 
•  emfs  ejti  que  entant  que  les  enhjerit-    in  this  cafe  if  the  iflbe  of  one  of  the 
v  unhisjont federals  ^•r.  lereverjion  de   donees  after  the  death  of  the  donees 
.  eUren  i^/  ejifeveral,  frc.  et  lejtir-    dye^fo  thai  he  hsUh  nolUbealiwof 
'tivor  del  iffue  del  outer  ne  tiendra    his  boc}y  begotten^  then  f he  dpaor  or 
.1  pas  lieu  d*aver  tentiertie*  his  heire  may  enter  ^into  the  moity 

*  as  'in  his  reverdon,  8cc.  although  th^  (^iiier  donee  liath  iiTi^e  alivOy  &c, 
.  And' the  r^afon  is,  forafmiipli  'as  the  iiiheritan^cs:  be  fevefal,  &c.  the 
J.  reverfioa -of  ihem  in  iaw  is  feveralU  &.c«  and  the  furvivjDr.  o^  th^  i^ue  of 
<«  tbe«rQ<2htr  <fliail  holdno  plaoe.to  l«aye  the  whole, 

^*T^^  oTtt  Joj/nt  ejiate  piir  ierme  de  loitr  tievx  viesi^c!'    Note,  'Vide  Seft.  29$. 
/  '       aWett  tftcy  ha^6  fcveriifl  irihefitances  in  tdile,  and  a  particular-  CV<4»  189.  b,) 
eftate  for  tfjeir  livts,  yet  the  ihheritan<^e'doth  hot  execute  and  lb 

bteake  the  joy ntenancy,  but  thi'V' arc  joy ntfenaats*  for  life,,  and  t©- 
'    hantB  in  Common  of  the  inberitiinice  intayl<,  

: .'.     *^^kome  home  et  feme  po^knt  aterj  S^r    tiere  a  dlyerfity  U  im-  yideWeftcbtc'i  * 
ii'  ptyedyWhen-  the  eftate  of  inheritance  is  limited  by  one  conveyance, .  ca^«,  i,  Co'.  6o, 

t\^ey    u  I  as  in  this  cafe  it  fs,  there  are  no'feverall  wlatcs  to  dro%Tae  ?J'gjj  o*\    * 

*^    .I***    ,,    one  in  anotii<jr.     But  .i\  hen  the  ft  ales 'are  divided,  in  fe-  ^^      '     v 
,  ^erall  cbaveianccs,  their  particular  eftates  are  diftih^  and  divided,    '    '.  '    • 

Ai^d  confeqnently'the  one  drownes  the  other.    As  if  a  Teafe  bee  * ' 
made  to  two  men  for  terme  of  theif '  lives,  and  af^ter  the  l^Hbr  '  • 

.  rwghidtetlt.tketrevetfidQtO  them  two,  and  |q  the  heires  of  their  ti^'O  , .-  * 

Bddies,  the  jpyntUte  is  fevered,  and  they  ace  tenants  4i\e<Mamon  in 

-  V  pWfeffloft.'  'Aftd  it'isliirtber  implied,  that  in  this  calt  of  Littiitgn  vii.  l?E  4. 

'';^fierc'?s  no  dmli6i»' b«itwl6ne  fhe  eftate  for  livcs^  afrf  the  fe^  jf.  R     . 
;^\Ver%ill  iiitje^itdnbes ;' tt^'  in  thit^*  cafe  th^y•canhot'cont^"a^Vav     ^ 

(0  Inh  &  M.  &  Keb.  thf  ToUowiDg  words  here  phced  baween  brsckets  »t  oisiltc«i 

LI  4 


(fifai(M  MyimiO»>i>>fa<ii  to  W  cygtmid^  ^  Jbdl.  bee  ftid  htrj^fty^  -:        1 

in  S9H. #  Jfw^fliiA make  ^tu&tor  [/]  hk^  ^  lafur  ffr«itetli.te 

.  b.  Tpriioo  to  the  tenant  Jbr  iik  and  to  %6n»go  aai ta^lkair  haii 

^.  Leo6. 9r.  tbav  ar0  not  joyntenants  of  tke  reverfiooy  bot  the  reverfioo  is.bj  a^ 

F(Al  «ii^  ^f  ^^  executed  for  the  one  moitie  in  the  tenant  £>r  tife,  and  tit 

Cru,^  $^  ^  ^^j^  1^1^  1^  boldeth  it  fiiU  for  life,  the  meifitfi  of  that 

M  WefeotV         Andfoiiti*!  if  «  maa  maheih  a  lead  {g}  to  tiM  far  their  lhres» 
cMii  nbi  Xiipre,   aQd.after  graaUththeieirtiim  to  oneof  tlMfliiafa^  thejfo^ 

*  ialeveredy  and  the  retirion.  ia  ejcecuted  for  the  one  moitie,  aad 
£>r  the  other  moitie  there  ia  tenaa&.for  hfie  tha  lawfien  t»  Uia 
grantoe..  (a)  - 

XbidmrH.  (^       U  leOee  Car  lif».|piM&Mb  hie  eftpta.to  hha^iifc the  revwfie»,  and 

to  a  ftraogeft  the. joyaturt  ia  inrend  and  tharcfedm  eaacattd 
for  the  one  moiUe  by  die  a^  of  law.  (3) 

If  a  man  ma^eth  a  leafe  for  life  and  mnteth  the  re*    fi^^   a*1 
vtrfion  to  two  in  fee,  the  lefiee  granteth  his  eftate  to  one    L     <^*     J 
of  theiQ,  they  are  not  joyntenaots  of  the  reverfioa ;  for  thave  iaan 
execntion  of  the  eftate  for  the  one  moitic^  and  an  eftate  for  lift,  the 
reverfion  to-  the  other  of  the  other  moity  (a). 
Hare  liitfiiei^  hathwell  re^l^da  donbt;  for  of  aarient  time  H 

fft|irB.&'5t.  hath  beene  faid,  [k]  that  when  lande  have  heeae  given  to  two 
a  18  E.  5. 39*  women  and  to  the  heires  of  their  two  bodies  begotten  (which  cafo 
SUtUm  tit  ^^  "^^^  P«itteth  In  the  aasi  SeObn)  that  the  haAand  having 
done.*  seka.  ^^  Hiould  bee  teqant  by  tbe^eonrlafie  living  the  etiier  GA»r%  for 
fe^fferawuic  *  that «e  fomeheld  the: inheritanca  was.aicecnted,  and  that  the  Mere . 
faiu  97.  «vf»fe ..t^^nts. in.  coiumon.  ia  pofleftopv  aad  coafeqoently .the  >h«f* 

(4Bt.  la  ft.')      hand  to  be  tenant  by  the.cortefie,  which,  hee  jcouU  not  bee  if  tha 

^omen  had  <v  joy^t  eftate  for  tenae  of  their  Uvea ;  and  likewifeit 
[g  44  E.  a  wa*  ^  ifX  ^^Kfi^  iflfue  of  the  one  ihonid  recover  the  moftia 
tadr  il'  ui  e  fomedon  living  the  other  fiOer/  Bnt  verba  ftmi  i«e,  an<^ 

ll^\^^      f^^^e^^  «roHfi<}ing  AimS^-  ttjwn  8f^  authority  in  Uw,  hat& 
W^^'ie.        cleared  thii  doubt- '  '       '  ' -i  v 

Cdrbec*f  caie 

ffiffA*^^?;?.  •/y*^ BM^aaUy foot makiagaieatian^ iirhat efiate)r for »} if ii*. 
fflerofT*«!  %Pfi^'Pf?%.l*^dsb^e.TeVtea.araTart«B«^ 
Vy  the  CorusTie,  9l^^)h  V^fkfi^.f&^fovMfe  palleth.^  bst  if  the  itgt»a*<i  timittba . 
gediono.  %^far  yi^a&pf^^i)),  th^iakufdim  doth  dnaiilia  the  gtaeiaO-ih- 

CA*^^:  ••    .  twi4®«*»^9ll*^pF^flWi  And  tte  rerfon^f^f  thi»  is,  for  tluit It  ie^ii 
rLi  S;  r  ?»*wW;¥»:l*!lf»  *Mj^«ary  nm'a  arantihali-be  taken  l?y  eonfti^r 

S^SL"^»i°  §9feoT^aw,njpft  fo^Wb»tl«W^  ihiMti  tmo^Jwi^^ 

;™  j^^^^^^^j^^^^^^^^^^^^^.  irtuchialatabe nndi^teiiV 

Fa  Co.  ea  M.  that  »o  ^sv^onghe  th^»l^  dnne ;  for  it  in  eootlier  .QiawM  in  fmw^. 
i.  C<i»  141.        QmM:^M,  cq^r^^if^  f^^%/a<^.  <f|^iMWN«'.Anikthaiefoi«if  teneMfG^ 
trrui^  ■  ^^  S^'V^^fe  ?« l*We,gWfaUy,  thja dad]  beetakeo  bjreeia*  ..>f ^^jj^^  ^k  i 
S  Ca  a  ft.      ?tTO A(>y  M  !*5».fw .WB.w?ie  me.thh.t  m^dalhtv  t? ?5:.y'i 
ploW.  i6i.  ft.   l^«  •  lor  ;f  It  Ihould  be  a  leafe  for  ibe  life  of  the  Ieflee»,tt  (hMd;, 
4ut.  iasft.)      i)9^>m0og  fQ  ))i(ii  in  tt)e 4'ftverfiqj).    Ax^iSoii ie  if  ,tco«|rt  in  t^k 


Idk  3i^s^  QfcJbjwHitnii 


^fiaic !  ^ar  liwrioiQ/'  .''SUs'  iai  fWae^^  tat  ^rMt 
itnlefle  the  habendMm  doth  otherwiie  limit  the  flmkfc 

PWiMtst^k^.Qtiwr.fiirlifa,  thiti^<btkftltMitI« 
( IMDt  €if  tiiifi  pmmfles;  (a)  and  fo  hatb*itbeeii«  i^ 
I  AtMl.lb  it  iB«  if.  &  leak  he-  oiad^-ta  twe,  hMn4wi4 

iht  onCf  and  the  other  moitie  to  the  other,  the-i(A^t 

I  pWvi» 4b«  otiMTt  and  nore^ugaaacy-  btMi«Ni>th6 

^'  <' Fernul  fffiUmbT  Hm  it  is  «o  be^fefv^d 
^  prast  ^ia  impoflible  to  take  effed  aecwdiug  to  the 
^  Ww  Aall  nottke  fiich  a  confinidion  as  t)^  ^  by 
*  fake  efifed,  which  is  woKthy  o<^#hiHPiWM«fl    BMgi 

'  mfit  vaiBOt  qmbn.p€t^mir 


'  ta  tbetUfe'Of  Iha  Jaw;  for  theagh  a  man  ean^tdl ti 
f  kfVMT  a0t  the  ilnibn  tfaereofyc  ha  iMillboair  IbrgH 
f  knofwk4ge«  But  when  hse  Msth-  tbe  right  reafor 
f  io^hringsth^  it  to  his  aatond  mMt^  that  be  ^ddi] 
I  lu»»Qwa^  tUswillnotaaely  femahtolbr  the^&dtfj 
('  inanundar  rafe^  faaldf  many^ttheis;  for  cogniM* 
t  ^  £ompMe^a>i  aAdthi8.4nowfedg?»  wiUl^g  ftn 
k  AUfV^hkli  iaplainWiiiiipWcd  hjr  th»  W4)rds  atd^i 
»  this- 


I  9tK#iMl^^Mirq</teABiys.^ocf9«fsris)il^^ 

i  ifint  fm*9fMAf€tm ifkoii^i  odPdr4»  ia-e^iMcii^ 

]  dJSMehknfdb^dbithwitliou^^ 

I  ^^ta^^^aodfAftM^iltt!deceiila^^cdtorM^#^d6^ 

i  fai(Miata;tkal>tii*iliaraM 

I  4i»*wiaMiilufiira<aa;FUia,iBith»40i^ 

I  orolf^^iideoMei.  itiia.no^ttat^riatt;  l9t  w 

I  l«m^iUM  ^I'iho  aaii^daBea|!4)a  4til:  th^ftMA^tM 

I  ^oMe^  W>^.aA«i>^  teeailiafthoitt^iaf  ^toii^ 

(i)  Ace.  act  4f .  a.  and  there  ^  reafoli       (4)  Su 
il-iDore fillip cxpre^.-  [r   f:'"-  conmrmal 

Rob.  edit 


l.M(l» 


-bbfarvMioD)  for  then  wee  in  tfue^  faul  to  know  any  liavf,  «^ 
we-  koov  (be  true  caub  tlwrcof.  7'twc  «nMij)u^Hry»rr  dkvai, 
.ciim  ^rrtnwm  aufaa  '/tire  fiitamui,  Ocirt  aaitm  fnt,pni  <p  la 
■ratione  ttptr  caiifaat  cognqjierr, 

Felix,  qui  pQttut  nnm  c^ii^fi:*rt  catfr"^ 

And  therefora  all  tludeau  of  taw  are  to  apply  tbeir  prindp^i*- 
<leavour  to  attaine  diereunio,  all  which  is  implied  by  tbewrii 
aod  feverai  SfC.  in  this  SefUon. 

Here  the  caufe  of  the  CDlri«  of  the  donor  into  a  moitie  m  flit 
cafe  ii,  that  iii  as  much  as  the  inheritance  is  fev«ralL,  the  reww 
is  feveioll.  Therefore  upon  the  fe'rersll  detennioaiioD  of  the  eOv 
in  tatle,  the  donor  may  enter.  And  the  law  tennetb  a  revmt 
to  bee  expeAant  upon  the  particular  eAate:  becaufe  the  ioaxir. 
leflbr,  or  their  heirs,  after  every  detenntnatioti  of  any  psnicd!: 
eHete,  doth  expe^  or  lonke  for  to  enjoy  tlie  lands  or  ttoOKSS 
againe. 

"  Le  rectrJitM  dt  eui  tn  ley^  fteeraU,  ^.'  H««W>  "^  ^ 
this  ifC.  is  implyed,  that  upon  one  joint  or  entire  gift  or  ie^  l^ 
is  one  joynt  or  entire  reverTioii,  uid  upon  fever^l  giAi  or  Jea^ 
there  b^  fererall  revcrfionr.  And  this  is  to  be  un^rfioodofih 
reverfioR  iu  the  dooor  or  his  heires.  Dut  albeit  the  fpiMor  ff^ 
be  feverall.  yet  if  the  donors  or  leflbrs  grant  the  reverfiun  n>>" 
or  more  perfons  and  their  beires,  they  are  joyatenanCsoflbeRiei- 
fion.  And  fo  it  is  of  a  remainder-  And  therefore  if  a  gifl  If  P" 
to  two  men  and  the  heires  of  {.heir  two  bodies  begotten,  6^1- 
isainder  to  them  two  sncj  their  heirs,  they  are  joyn  tenants  fi^ 
tenants  in  common  of  the  Aate  taile,  andjoyntenantsofihe  [1(4.1 
fee  fimple  in  remainder ;  for  tbey  Are  joynt  purcliafers  t^ 
the  fee  fimple,  and  the  reniaindcr  iu  fee  is  a  new  crfsted  ellatt  U 
the  reverfion  remaining  in  the  donor  or  his  beires  is  a  pit  «f  'i^ 
ancient  tee  fmiple. 


Sea.  284. 

DasitislwaofiiiBla.H',''; 


T^Tfieomttfi  dit  de  mates,  t«  mefme     AN  I>  as  it  is  tm^  of  mdo. "  "J 

~  /e  manner  ejl  lou  tare  eft  done  a  ■^*-  faine  maaoer  ^if  » "*^*'*,'r 

deiii  femaUs,  ei  a  les  heirts  de  lour  is  given  to,two  feinalei^  "^Jj^L 

deux  corps  engendra.  -heires  of  tiieir  two bodieseD^*"* 

44E.S.tit.        T  F  a  roan  giveth  lands  to  two  Bnen  and  one  woman,  and  the  W* 
T«i1elS.  1  of  IhEir  three  bodies  begotten,  in  tiiis  cafe  th:eyhatt  to""* 

<An'.  tS.  b.)     :.  l,^r;t(.Ti.>iH<  ■    r.ir  nlhrit  \(  mnv  h*  tiLiA.  ihnt  thf^  woman  PUT  bf  r 


lib.  3.      >  Of  Joyntenan 


kdreB  of  tb^r  three  bodi€0»  which  is  not  poffibiO)  \ 
ihall  have  feveral  inheritaiices.  And  fo  it  is,  if 
<me  mao  and  to  two  women,  muteUis  muitmdu. 
ner,  if  a  gift  in  taile  be  made  to  a  man  and  his 
1^  mao  and  hie  fitter  (fl)^  or  to  him  Qnd  his.aui^t, 
like  cafes,  albeit  the  gift  is  made  to  a  man  and  f 
baVe  feverall  inheritances ;  becaafe  thej  cannol 
and  are  within  the  rale  and  reafon  of  our  author. 


Sed.  285. 

TTISM,  fi  terres  foyent  dones  a  A  I- J 

deus  et  a  les  heires  ae  Fun  de  eux,  '^^  a 

ceo  e/t    bone  jointure^  et  fun   ad  them, 

Jrofiktenementf    et    Cauier   ad  fee  the  oj 

fimpU.    Et  ft  celuy  que  ad  le  fee  other  i 

deoief  celwf  que^  ad  le  franktene^  hath 

mev^  avera  Centiertie  pef*  lefurvivor  the  fr< 

pur  ferme  de  fa  rie.    En  mefme  le  by  fur 

nunmer  e/iy  lou  tenements  font  dones  the  fa 

a  deux  et  tes  heires  del  corps  d^un  de  ments 

J      •  euxengendres,  Vun  adfranktenement,  heirs  < 

f        et  Cauier  ad  fee  taile,  S^c,  gendr 

:  '^  and  i\ 

BY  this  SedioDy  and  the  S^c.  in  the  end  of  i 
nants  for  hfe,  and  the  fee-funple  or  eAate 
i         them;  and  becaule  it  is  by  one  and  the  fame  coi 
'   jofntenants,  and  the  fee-umple  is'  not  executed 
f         hath  beene  iaid  before  (3). 
f  If  a  fine  bee  levied  to  two,,  [ri]  and  to  the  heii 

*by  force  whereof  bee  is  feifed,  be  that  hath  fee  d 
joyntenant  for  life  dietb,  and  an  eftranger  abate 
heire  mtcy  either  fuppolp  the  fee  fimple  executed, 
of  MortdoHHce^ery  the  words  of  which  writ  be, 
feifitus  die  quo  abut  in  dominicofuo  ut  deftoifo ;  wb 
of  him  that  hath  but  a  remainder  e^pedtant  upoi 
but  in  refpedl  that  he  is  feifed  of  a  fee  fupple,  ai 
in  poi)e9oPt  the  words  in  the  wtit  be  true,  thi 
I         dominicofuo  ut  de  feodo  (4).    Likewife  the  heir  1 
I      H  right,  lyhicl^  alfp  mfome  ibrt  proves  the  fee  fi 
I         the  heir  may  h^ve  a  fare  facias  to  es^ecute  the 
I     r  1 84  b  1  ^^^^  fuppofeth  that  the  fee  was  not  exc 
••    .    '    '■'  maintaine  a.  writ  of  ,intrufion  where  thi 
.         like  fu^tpofition,  ^d  flial)  terqe  it  a  remi^nder*  1 


.  fa)  See  Dy.  ^a6.  a,  p«tnt. 

(3)  Ant.  ilU.  b*  .  See  alfo  ppft.  tqej. b,       (4) 
fearne.on  Conting*  Rem.  tx^  24.  26.  28,    which 
20.    Bro.  Npuvi  Caf.  pi.  2JSo.  303.  387. 
Thefcf  refereocei  will  introduce  the  reader    [  184. 1 
t9  «(oft  of  the  learning  on  this  funoae.      (i) 


Jjb.  5.    Cap.  3.       dt  JoyAVeudHik:  SeSt.  UBS. 

Ufii  18  ^vea  to  two  and  to  the  keiras  of  oae  of  tbem,  he  in  the 
ritfnaiodftr  CAimot  fpmnt  away  his  iee  finiple,  as  hath  beene  (aid.  (a) 

0 

SeA.  386. 

/TEMyfi  deux  jayfiienants  firni  A  L80,  if  two  jojrntenants  be 

feifiu  aeftateenjeejimple,  et  run  "^^  feifed  of  an  eliate  in  fee  (imple^ 

grauni  un  rent  charge  per  Jon  fait  and  the  one  grants  a  rent  charge  by 

m  un  auter  kort  de  eeo  que  a  iw  bis  deed  to  another  out  of  that  whicn 

afiert  (3),  en  c^  cafe  durani  la  vte  belo^geth  to  bim^  in  this  cafe  dor« 

tejprunipr  le  rent  charge  e/l  effeBumll^  ing  the  life  of  the  grantor  the  rent 

inet  apretfon  decefele,  grant  de  le  charge  is  effediualT;  but  after  his 

rent  charge  eft  votd^  quant  a  charger  deceafe  the  grant  of  the  rent  charge 

la  terre,  car  cehv  que  ad  la  terrep^r  is  void,  as  to  cbarse  the  land,  for 

lefurvivor  tiendra  tout  la  terre  dif  he  fvbicb  hath  the  land  by  furvivor 

cMrg^    Et  la  catUe  efi,  pur  ceo  que  ihal  hold  the  whole  land  difcbarged. 

c^Wf  guefutvefqu^  clama  et  aala  And  the  canie  isj  for  that  he  which 

terre  per  lefurvivor,  (4)  etnemy  ad,  furviveth  daimeth  and  hath    the 

lie  poet  de  ceo  claymer  rien  per  dif'  land  by  the  forvivorj  and  hath  not, 

c^nf  de  Jon  commignion,  S^c.    iles  nor  can  claime  an;  tbin^  by  de«* 

autermint  eft,  oe  parcenen,   car  fi  fcent   from    bis   companion,  9cc. 

foient  deux  parceners  des  tenements  Bat  otherwife  it  is  of  parceners/  for 

en  fet  ftmple,  et  devant  afeun  parti"  if  there  be  two  ptfroeners  of  tene- 

tion  fail  tun  charge  ceo  que  a  luy  ments  in  fee  fimpje,  and  before  any 

affiert  per  Jon  fait  d*un  rente/targe,  partition   made  the  one  cbargeth 

.  ^c.  et  puis  mrmiftfanM^uCf  per  que  ceo  that  which  to  her  belongeth  By  her 

que  a  Iw/cffiert  difcend  a  tauter  par-  deed  with  a  rent,  charge,  8cc,  aftd 

cener,  en  c^  cafe  Vauter  parcener  after  die th  without  iflue,  bvwfiich 

tiendia  latpre  charge,  Sfc.  pur  ceo  thai  which  belongeth  to  ner  dk- 

que  il  vlent  a  eel  moitie  per  d^tentj  .  (beads  *  to  the  other  pftrcener, .  in 

comchure,  Sfc.  this  cafe  the  other  pif cener  Osmll 

bold  tbe  land  ch«rgod>  &c.  beoaafe^ 
(bee  canto  to.  this  moity  by  defoent,  aa  beir«  &c«  .  ti#» 

^f^LATMER  riens  per,  difc^t  dcfon  comfQ^imi,  S^c!*   By 

F.N.B.i04.  £.  .       which  ^c.  is  implyedy  that  lb  it  is  if  one  joynteoant  ac-' 

f07.  7H.6.  S.  knowledge  a  recognifance  or  a  ftaUite/qr  fufireth  a  iudgtnent  in' 

1ft  i?  •?* AL  **^  aftion  of  debt,  &c.  ami  dieth  before  execution  had,  it  Ihall  not 

17  Tsi  s'  ^  ^  executed  afterwards.  (5)  But  if  eTcecutioo  b^  fued  in  Ihe  life  of 

cHsrge'l5.  ^^'^  conufor,  it  fhall  bind  the  furvivor.     And' it  is  further  implyed^* 

S  H.  5.  8.  that  both  in  the  cafe  of  tbe  charge  and  of  tbe  recognifance  fi&tute. 

^id«  Seft.  S89.  ^j^^  judgement,  if  he  that  cbargeth,  &c.  furvive,  it  is  good  for 

ftf]  9  H.  6.  Sf.  And  fo  it  is  [p]  if  a  man  be  poffeiTecl  of  certaine  lands  for  term  of 

ft*h^'^*^^^  yares  in  the  right  of  his  wife,  and  gmnteth  areilit  charge,  and 

418.  b.)  dyetf),  the  wife  fhall  avoyd  the  charge ;  (6)  but  if  the  hulband  ha^ 

rpl  8  E.  Sw  tit.  furvived,  the  charge  is  ^ood  during  the  tenne. 

execution  St«-'  If  ^  villeins  purchafe  'lands,  and  binde  hijiiirefre  in  a  rscO^- 

tfaiB.  fance,  if  the  lord  enter  before  [p]  execu.tion,  theioxd  IhaD-avoyde 

the 

(2)  [See  Note  6c.]  (5)  See  ace.  7  iL  7.    it,  b«    &  2<  Ra.' 

(3)  Qfr.  in  L.  and  M.  &  Roh.  Abr.88. 

(4}  4fc.  in  L.  and  M.  &  Roh.     '  (6)  [See  Note  tf.] 


the  .fame,  as  b^tb  beene  fiud.    But  otberwife  it  is  if  he  bad  made 

a  leafe  for  yenres,  for  the  reafon  that  lir^/efoft  here  ye^Ueth  in^^is 
Scdlion.  (7)  :      '» ' 

If  two  joynetenants  bee  of  a  terme,  [j]  and  the  oneof  themgrant.  M  i4H.,8.t(j^ 

f  l8«*   a.1  ^°  ^'  '^'  ^^^  ^^  ^^  P^-^  •'^  ^^™  *^°  pound  before  Michael"  PI.Cpm.S63.^r 
*-      *^*     -*  majfh,  that  then  he  (hallhave  his  terme,  the  grantor  dyeth  >»«*»">«  Hales 
befom  the  day,  L  S.  payes  the  fumme  to  his  executors  at  the  ddy,  (y^'i^  t  gr 
vet  bee  ihall  not  have  the  tearme,  but  the  furvivor  fhall  hold  place  ;  e.OoM,  itjlau 
ibr  it  was  but  in  nature  of  a  communication :  (1)  butif  he  bad  m^de  Abr.Wsp. 
a  leafe  for  ycares,  to  begin  at  Michaelmqffe^  it  fbould  have  bound  XJr a  Jim.  9i^ 
the  futvivor.  (2)    -  '  9*J'  ♦ 

And  where  LUtUton  pntteth  the  cafe  of  a  rent  charge,  it  is  fo    ' 
likewife  implyed,.  that  if  one  joyntenant  granteth  a  common  of  paf-    . 
ture,  or  of  turbary,  or  of  ellovers,  or  a  corody,  or  fuch  like,  out  44  E^  4ft,, 
of  his  part,  or  a  way  over  the  land,  this  fhall  not  bind  the  fbr-  Yid^Se^jgw* 
vivor:  for  it  is  amaxime  in  law,  that  jv9  accrefcendi  prcrfertur 
dnerihus  ;  and  there  is  another  maxime,  that  alienaiio  rei  pmffertur 
Juri  accrefcendi. 

If  one  jovntenant  in  fee  Ample  be  indebted  to  th^  king,  and 
dyctli,  [r]  after  his  deceafe  no  extent  ftall  be  made  upon  the  land  M  40.  Aft  36. 
ih  the  hands  of  the  furvivor.  50*  Aflt  A. 

If  a  recovexy  be  bad  againft  one  joyntenant,  who  dyetb  before  F.N.B.  149.  q. « 
execution,  the  furvivour  (ball  not  avoid  this  recovery :  becaufe  that  ?'*5***^'^^a 
the  rigbt  4)f  the  rooitie  is  bound  by  it.  ^B-Jr* 

If  one  joyatonaut  in  fee  take  a'  l^afe  for  yeares  of  Un  eftranger      ' 
by  deed  indented  and  dyeth^  the  furvivour  fhall  not  be  bound  by  the 
conclofioD ;  becauft  be  daymes  abote  it,  and  not  under  it. 

**  Etb  caufe  ^,  pur  eeo  que-  celuy  gue/urv^uifi  dame-  ti  ad  kt 
terre  fer  JkrwwTj  S^x?  Hem  agSaineXtff/erortfbeweth  tbeleafoii; 
and  tbe  caufb,  whercibre  the  furvivour  fball  oot  bold  tbo  V*^ 
•barged,  is,,  lor  that  ho  daymetb  the  land  froKi  the  drft  ftofiOTv 
(3)  and  not  by  bis  compani<m,  which  is  Littletons  meittiuig  when 
be  frith,  (that  be  claimeth  by  furvivor)  for  [*]  the  fup<riving  ieoSkt  [f]WIi:.41.b. 
may  pl^d  a  feoffment  to  bioifeUe  ^mheut  any  xaention  of  bis  joynt  ^^  ^  9* 
feoffse*  (-f)  And  this  is  the  reafon,  that  if  two  ioynteuanU  bee  in  j!^'*  ^^^^L** 
fee,  and  the  one  roaketh  a  leafe  for  veares,  referving  a  rent  ig^^jTS^* 
and  dyetb,  the  furviving  feoffee  [f]  rhall  have  tbe  reverfien  by  30JE.3.5! 
furvivor,  but  he  fhall  not  have  the  r^nt,  becaufe  be  claimeth  in  «fl.  fi/jS. 
from  the  firfk  feoffor,  which  is  paraniount  the  rent.    If  there  be  '^'♦^E.s.tl^. 
two  joyntehants  in  fee,  ;ind  the  one  joyntenant  granteth  a  rent  rflD'^MLA 
charge  out  of  bis  part,  and  after  releafeth  to  bis  juynt  companion  iis^'ibfiSr 
and  dyeth,  he  (hall  bold  tbe  lacd  charged,  for  that  be  is  out  of  Kb.  iH^.  9^ ' 
the  raafon  and  eailfe  fiet  downe  by  Utttetouy*  becaufe  be  claixBeCfa  ^'^  ^^  ^  ' 
not  by  furvivor,  in  as  much  as  tbe  r«leafe  prevented  tbe  iadie»  fjj-  P*Jf'  t 
And  of  this  opinioQ  wa^  Liitkim  himfelfe  [u]  before  the  edition  of  Kf  siw  i  V^ 
his  booka.    But  all  men  agree,  that  if  A.  B,  and  C.  b^  joyntenants  9  &«.  Dvet 
in  fee,  and  A.  charfleth  bis  part  and  then  releafeth  to  B.  and  his  «^ 
brirs,  and  dyetb,  tbat  tbe  [v]  charge  is  good  forever;  be^a^fe  W^^'H.  8. 
in  tbfit  cafe  A  caimot  be  in  from  ^t  firft  feoffor,  becaufa  he  "f;»Jf°«i<«   . 

bath 

€  V 

*  •  ■••  •  •  #  |» 

.(7>%:«UbAeiaibif[vmia8eft.jiS9.       («)  Setpoft.  S«^.  280. 

t\L  ,1  <3)  tSee  Note6M 
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Lib.  S.  Cap.  S.       Of  Joytitettants*  Sefl;-  mf^ 

10  ^  4. 3.  b.  kath  a  joynt  companion  at  the  time  of  the  releafe  made,  and  feve-> 

40  E.  3. 41.  b.  ral  writs  of  prcecipc  mud  be  brought  againd  them.  (5)  And  albeit 

3S  H.  6.  5.  the  releale  of  one  joyntenant  to  the  reTidue  of  the  joy n  tenants  ipakes 

toL  Pof  ***  ^^  degree  in  fttp(K>ritioa  of  law,  neither  is  there  any  feveraH  eflate 

^^E.  S.  between  them,  but  the  eftate  of  him  that  releafeth  is  as  it  were 

t«leafe4S.  extingui(hed  and  drowned  in  their  eftate  and  pofieffion,  fo  as  one 

SS  E.  3.  pr(Bcip€  lyeth  againft  them,  (7)  yet  (hall  they  hold  the  land  charged 

*'*n'5  ^t^}€\  ^  ^'  aforefaid.     As  if  tenant  for  life  grant  a  rent"  charge,  and 

iCro.' Jam!  6TC.  ^^^  furrendreth  his  eftaU  to  the  leflbr,  albeit  the  eftate  charged 

Plowd.  19(1.  he  drowned,  and  iht  leffor  is  not  in  by  him,  yet  bee  (hall  hold  it 

€.  Co.  79.  a.  cbarsed.  (8) 

8.  Co.  145. 

SlnA^'iflS^hi  **  ^^*  aufermeni  ejt  de  parceners,  car  fiftmt  deux  parceners,  4-c.* 

This  is  to  be  ititended  as  well  of  parceners  by  cuflome  as  of  par* 
ceners  by  the  common  law ;  and  here  is  implyed  the  reaion  of  the 
diverfitie»  for  that  the  furvivor  doth  claime  above  the  charge,  and 
the  beire  by  defcent  undex'  the  charge*  (9) 


TTEM,  Ji  font  deux  joj/ntenants     ALSO,  if  there  Ijee  two  joy  ft* 

•^'  de$  terres  en  fee  Jimple  deins  un  "^^ .  tenants  of  land  in  fee  fitnpld 

liur^ht  lou  ies  terres  et  tenements  font  within  a  borough,  where  lands  dpd 

deoifables  per  te/lament,  et  Ji  Vun  de  ienemeutd  are  devifable  by  \x^VtR* 

leg  dits  deuxjoynienants  aevife  ceo  meat,  and  if  the  one  of  th^  raid'two 

me  a  luy  affsert  per  fon  teftamentf  joynteoanls  devifeth  thtft  whi^h  to 

o^e.  et  morujt,  ceo  devife  eft  voide.  nim  belongethbyhisteftamentyS&c^ 

JEt  la  caufe  eftffur  ceo  que  mU  devife  and  dieth,  this  devife  is  voide.,  And 

poitprender  effeS  mes  apres  la  mort  the  caufe  is,  for  tha£  no  devife  can 

ii  devifor,  etperfa  mort  tout  la  terre  take  effedl  till  after  the  death  of  th^ 

muinienant  devient  per  la  ley  a  fon  devifor,  and  ^by  his  death  ^l  the 

,-eoir^fHBigmon,  quefurvefquift,  per  le  land  prefently  com  met  h  by  the  law 

furvkjor ;  le  guet  il  nt  claime,  ne  to  his  companion,  which  furviretbi 

ad  riens  en  fa  terre  per ^  my  le  de-  by  the   furvivor;  the  Which    hec 

^ifor,  fnei  en  fon  droit  demefne  per  doth   not  claime,    nor   bath  any 

h  furvivor folonque  le  courfe  de  ley,  thin^  in  the  land  hj.  the  devifdr^ 

Ifc,  et  pur  eel  caufe  tiel  devife  eft  but  in  his  owne  ri^jht  by  the  ibr- 

'  voide^    Mes  auterment  ejl  de  pdr^  vivor  according  to  the  courfe  of*^ 

cemnfeiftes  des  tenements  devijables  law,  &c.  and  for  this  caufe  fuch  de-^* 

en  ties  cafe  de  devife^  ifc.  causa  qu&  vife  is  void.    But  otherwife  it  irof 

fupr^.  parceners  feifed  of  teaementa  dev|& 

able  in  like  cafe  of  devife,  8cc.  eaufi  qu&fuprd. 

<  ^  ^^pER  /on  tejtament,  S^J*    Either  in  writingi  or  nunqipative^ 

"  according  to  the  cuilome. 

(^)  At  to  the  partial  effe^  of  fuch  a  re-       (8)  Ace.  txi,  b.  2)3.  b* 
leaie  on  the  jointenaney,  Ike  j^oft.  Seji.  304. '      (9)  In  Ca(thrope*t  reakhof  on'Copyhol^t 

(6)  It  (hould  lie  12.  a.  64.  the  do^iiiie  ot'admiiGon  on  thedeathof 

(7)  SeSB  tha  ci^  of  Walte  in  BtownL  copyholders  bemgjointenants  or  parceatr^ 
Rep.  238.  is  Bated  according  10  this  divtriify«  • 


tib.  3.  •  Of  Joyntenaiift.  '     Sedi.  ssr. 

^     •*  Bi  la  tauft^Jt^  pur  ceo  qup  tiUl  devife  poet  prender  efefl  m^  ,     . 

aprei  k  mQrt  le  devifor  (lo)  et  per  fa  mart  tout  la  terre  fnntntmant 
ri  S'C  b  1  '^^^^^^  P^/  la  Uy  a  fan  compQgnion,  Spcr  Here  both  their 
L  .    O'  .'J- cjaimes-  commence  at'ohe  inftant:  and  although  an  in- 

flant  eft  unmn  indivifibile  tetnpore  quod  non  ejl  tenipus  nee  pars  teni*  Pl.Com.inFu^ 

poris,  ad  quod  $amen  partes  temporis  conneduntur^  and  that  injlans  merllon's  cafs^ 

^  Jinis  unius  temporis  et  priyicipiiim  altcrius  ;^(i)  yet  in  confidera*  * 

tion  of  law  there  is  a  prioritie  of  time  in  an  iniiant,  as  here  the  fur-  ^ 

vivor  is  preferred  before  the  devife ;  for  Littleton  faith,  that  the 

caufe  is  X\^i  no.  devife  ca^  take  effeil  till  after  i^ie  4^th  of  tbe  d«-        '  .:  ]   .  .^. 

vifor, .  and  {»y  his  death  all  the  land  prefectly  cojnbieth  by  the  law  ^ 

to  his  companion^    Wtefeby  it  appeareth,  that  Li///e/o«  by  thefe 

wo/ds  pojt  7Horteai  'et  per  mortem^  though  they  jump  at  one- inftant,    ''  /  .'     .   . 

y<Jt  alloweth  priority  of  time  in  the  inftant  which  he  diftinguiftleth  ' 

by  per  and  pq/l.    And  the  reafon  of  this  prioritie  is,  that  the  fur-  (pioWd.  258.  k 

vivour  cla3rmcth  by  the  firft  feoffor  (as  hath  bin  4aid)  and  there-  Ailt.'3o.  a.) 

fbre  in  judgment  of  law  his  title  is  paramount  tlie  title  of  the  de- 

'  vifee,  and  codfequcfntly  the  devife  void,  and  the  rule  of  law'  is, 

^  th&ijui  acerefcetfdi prifertur  vltiw4B  vuluntati,  {^) 

Two  ferns  joyji tenants  of  a  leafe  for  yeares,  one  of  them  ta^eth  (Plowd*  i^t&  -- 
hufband  and  dieth,  yet  the  terrae  ftiall  furvive ;  for  though  all  Hob.  S, 

,.  chattels  reals  are  given  to*  the  huft)and,  if  he  furvive,  yet  the  fur-  .^'°*.^^*^^? 

'  vivor  between  the  joyntenants  is  the  elder  title,  and  after  th^  mar- 

.  riag'e  the  feme  continued  fole  pQiTefted ;  for,  if  the  huftiand  dyetb> 
the  fcQie  ftiall  have  it,  and  not  the  executors  of  the  hufband.  (3)  Bat 
otherwife  it  is  of  perfonali  goods. 

If  a  man  be  f^ifed  of  a  houfe,  ^and  pofteilbd  of  divprs  l&eirlomes,  1  h.  5,^ttKt* 
that  by  cuftope  have  gone  with  tbe  houfe  irom  hmre,  to  htire^  and  ton  10&        * 
by  his  will  devlfeth  away  the  heireloraes,  this  devife  is  void;  for, 
as  Littleton  here  faith,  the  will  taketh  eftcd  after  his  death,  and 
by  his  death  the  heirlomes  by  ancient  cuftome  are  yefted  in  the 
herrc  (4.),  and  the  law  preferreth  the  cuftome  before  the  devife.  And 

*  fo  it  Is  if  the  lord  ought  to  have  a  herriot  when  his  tenant  dieth, 

and  the  tenant  devifetn  away  all  his  joods,  yet  the  lord  (hall  have         "'   «    ' 
his  herriot  for  the  reafon  aforefaid: .  And  it  hath  been  anciently  '  ^   ••' 

faid,  that  the  herriot  fball  bee  paid  before  the  mortuary,  [x]  Im*  Tjt>F3^t*HUb.*^- 
primis  autem  debet  quilibct,  qui  tqjlaverity  dominum  fuum  de  nitliore.  dap.  50.  (5^  T 

•  te  quam  hMbuerit  rficognofcere^  etpqftea  ecckfiam  de  olid  metiojrei^c  Bra^on  Ub.  3.  -J 
wherein  the  lord  is  preferred,  for  that  the  tenure  is  of  him.    Thjs  J°|  ^^  ^"?P^ 
dutie  tp  the  lord  is  veryantient;  for  in  the  lawes   before  tlje  *  '  vAji^^a^ 
Conque/l.it  IS  faid,^»c  qmincuridy  Jive  morte  rtpetUind^fumt  tn--  ^^       -       > 
tejlaf  mortuuiy  dominus  tamen  nullam  rerumfuamm  partem  (prceter 


*^  •       t- 


eam  qua  Jure  debetur  kerioti  nomine j  Jihi  qffumito  (6.)    In  the. 
Saxon  tongue  it  is  called  heregeatf  as  much,  to  fay  (as  i  take  it)  as 
the  lord's  [befte] ;  for  here  is  lord,  and  geci  is  [befte].     But  let  as 
retttme  to  LiV//<f^on.'  ...••*** 


t  ^' 


•». 


k 


(10)  'Ace.  ant.  tT2.  a.  b.  as  a  reaibi^  for  (3)  ^  ant.  46*  b.  poft.  tji.  ar  and  the 

the  goodnefsofa  devife  by  hulband  to  irife«  caie  of  a  purcbafe  by  bu&md  apd' wife 

jointly,  the  former  btbg  a  viOeini  la  2.  Ho. 

[i8j.  b.l  Abr.  733.D.  pi.  a.. 

(i)  tSee  Note  6^.]  (4)  Ace.  ant.  18.  b. 

It)  Ace.  as  to  goc/s,  OSicfi^pf  EXcc.  ed,  (O  It  (honld  be  izp.  57. 

tty^'  p.  7'3.^  Perk,  ff^^  ^^i,ri  Qw.inb.  on  •  (6)  See thiifiuncpaflage cited aat.  lyS.h, 
TcftWtn:  part  3.  fcft.  6.  ■ 


lab.S.  ^■^•S.      Of  JogrBtentfitf.  SeA.  <* 


del  ifavf/^,  ic.  ami  aoA  fuprk'* 
Thi  rMfoa  is  evident,  for  tMi  theft  iB  AD  fifrviToiir  between  eo- 
|i4rcen«r$»  but  the  part  of  the  ont  it  defeendibK  wd  uaSfiV^toAf 
maybederilM. 


'  TTEM,  it^  eMMMMl  d^,  f«t  A  ISO,  It  ft  comttoiih  feitf ,  thki 

^  chefoun  jtynffMuini  tfl  Jtifie  de  ki  ^^  every  joifttennntismtedof  t6e 

Icrre  y tf*i/  hfitt  joyntment  (i }  ^  land  which  bee  holdeth  jointly  per 

fte  d  per  iaui'^  tt  ceo  eji  auiant  a  my  itptr  toidi  and  this  is  as  much 

Are,  qu'il  e/ljeijieper  chefcvn  parcel  to  faji  as  he  is  feifed  by  everjf  par- 

^  piT  iam,  'kc*  €t  ceotjt  voter,  car  cell  and  by  the  wbole^  Sic.  aod  this 

Of  chefam  pareel,  etper  chefcunpar*  is  true,  for  in  everv  (»acceU|  and  br 

cc/>  et  per  t(mi$  le$  Urrt%  et  fenemetUi,  every  parcell  and  by  al  the  laaae 

it  eft  jomtmeni  feifie  avefque  Jon  and  teDements*  he  is  joynily  feiAd 

.  (a )  with  bis  companioB* 


%ide8(a.69r.    ^TTEM,  eft  eemmmiement  dU,  Ife^   lliat  is,  it  is  the  eoauMn 

opinion,  and  comrnknit  opmio  is  of  good  auworitie  in  law.  A 
eommuni  ohjkrvmtid  non  ^  recedendum,  (3)  which  appeareth  here 
hyliitkten. 

iHk'UD.  i^  ^  Per  my  eiper  ttrnt.^  Bijk  iohtm  tenet  et  mhO  tena,  JtU,  t&tuin 

iCo.  ae.  b.  mi^utMm,  et  MM  per/e/eparatim.    And  albeit  Uiey  are  lb  feiftd 

V  ?*BiIi^  (as  far  example,  where  there  bee  two  joyattfnants  m  fee)  jf»t  to 

liK  5  for4So.  ^^^  pnrpoles  each  of  dieni  hath  hot  a  right  to  a  ftaoitie;  as  to 

Britton  ettp.  85.  enfeofie  give  or  deoufe,  or  to  forfeit  (4)  or  lofe  by  dSefiuik  in  a  f  rtr* 

Beta  lib.  a.  eipe*  (5)  if  niy  villein  [y]  and  another  pnrchafe  uinda  to  them  two 

^P- ^  and  tJietr  hetresi  I  may  eater  mto  a  moi^. 

aa  £.  a  bre.  all.  $5  H.  6. 39.  Tide  the  fecofid  pvt  of  the  mftltetet  vpM  the  a  ebipilirof 
<he  ftatste  dt  bigfimu.  Flete  lib.  1.  cap.  fa.  40.  AC  79.  4a  &  &  16.  tyl  Vid. «  &  3^  4. 
r «.  4  f9.    A  SI.  Dyt  Its.    (t.  Co.  aa  ».    Cm.  Jan.  91.    1.  Uuo.  47.) 

And  where  all  the  ioyntenants  joyne  in  a  feoftnent,  eve'nr  bf 
Aem  in  jtHkmeht  of  law  doth  give  but  his  part  (6)  If  an  dlien 
and  a  fobjeft  purchafe  lands  joyntty,  the  king  open  6Kt%  fondd 
Ihdl  have  bat  a  moity.  (7)  And  JAineton  afterwards  in  this  Chap- 
ter (•)  fatA,  that  one  j<7nten8nt  hath  one  moi^  in  law,  and  ue 
ifi  fl  Cs%  la  oth^r  the  other  moity.    And  therefore  if  two  joynteoanta  be  [z] 
icowamg'Msfik  and  both  diey  make  a  feoflfaient  in  fee  npon  conditian,  and  that 
fP Jl St ''^  V     for  breach  thereof  one  of  them  (hall  enter  hito  the  whole,  yet  he 
^  ^^     ibaU  enter  but  into  a  moitie,  becaofo  no  flMre  hi  judgment  of  laV 

pefled  from  him:  (9)  and  fo  it  is  of  a  g^l  in  taila  or  a  leaie  for 
life,  &c. 

».         *        .*.  '•<.'  *     .  \X  e% 

t)  tff.  in  X.ic'lt.k  Roh.  (2)  ^  ^^*  t8a  and  nate  a.  there.    . 

2)  Vr.  in  L.  &  M.  &  Rob,  ri)Poft.8ea.a9l. 

\y  [9tte  Note  69.]         *  (g)  See  ant.  47.  a.  k  poft  ii4.a.  the  cafe 

14)  Ace.  as  to  copyholden  bblng  }o3fl-    of  a  Icafe  by  two  jointcnanta  with  rsfervji- 

tenants  Calthrope^s  jceadSog  ^.  luteh.  tion  of  rant  to  one,  and  the  diffefence  there 
French  cd.  82.  a.  taken  between  fuch  a  leafe,  by  f  ^m/andeoe 

(c)  See  ant.  12^.  b.  '  *  by  dtfd MeMfed.  See  alfo  |>y*  263.  a. 

(6)  Ace.  1 1  H.  7.  a.  pJL  $.  '  '' ' 


Lis.  i.  Of  Joy fAeAatits.'         ' ;  %^et.\s$9* 


J  jovnteiianH  make^a  fcoflmcnt  in  fee  [h]  »!.»  vt«>  v.  ^4^  ^      ^j^^  ^ 
feoffors  dyei*  thi^  ftenSiee  baJinot  plend*  a  feoffment  from  the  fbrvivo?  chapter  of  the 
of  the  t^hole,  becaufe  each  of  them  gave  but  his  part ;  but  otherwife  ilatute  of  bigs- 
it  is  on  the  part  of  the  feoffees,  as  hath  beene  faid  before.  *"'*- 

.^Dd  yhere  two  joyntenants  be,  tli^  one  ,of  tbem  [c]  may  make  j^jlf  I,?*  ^* 

tbe  other  his  baylife  of  his  moity,'and  havi  an'adion  of  account  bookcsabolr^ 

%|i)  againft  him.     And  one  joyntenant  [d]  may  let  his  part  for  faid. 

yeoiss  or. i|tj«ili.lo,lus  companion^  .  [t]9i£.3.6a 

If  l^ajpvateuaats  be  of  certaine  Linds,  aiid  the  p^e  of  them  by  i^^Sl^'J*'^ 

deed  indented  [e]  Ixirgifineth  and  felleth  tjid  lands,  and  the  other  ^4^^  '** 

joyjitenant  dyech^  and  then  the  deed  is  inxollcd,  tliere  fliall  paffe  (poft.  i^  jt; 

nothing  but  the  moity  which  tK^  bargainor  hud  at  the  time  of  the  33.5.  a.) 

J>argain.  (i2)  [r]6E.6;tit: 

^        ^     ^  >aiivnioli: 

9.  Br. 
(Cro.Cha.  217.  569.    t.  Co.  1?3.) 

Sed.  289. 

I 

TT'KMyfid^jifjiAfnt^tenantsfont  -A  LSO,  if  two  joyntenants  bee 
"*"  feipes  ie'  'certain  tenes  en  fee  ''^^  feifed  of  certain  lands  in  fee 
fimple,  et  tiin  lefa  ceb  qiie  a  fity  fimple,  and  the  one  letteth  that  to. 
ajfteri  a  un  Jtrattger  pur  terme  de  40  him  belongeth  ^o  a  ftranger  for 
<//*.%, f^rfeiye  ^evant  le  terjuxom-  termcof  forty yeares, and  dye th be* 
^me^iXfi^u,de[n$Ie  ternie,  pi  cc/l  cofe  fore  theterj^e  beginneth,  orwitbia? 
^       '*  '    '  "■      *      "'       /    the  terine,  in  this,  cafe  after  hisrde* 

q(^ie\  ^  J^^ff  fMy  enter,  and 
occMf^e,:  tbp  . .moitie  let  unto  him. 
t^t^'fm^e*})^€|/i0aj»Ve.(^  cii./a  vriB  ..(imin^  tlie-^ruie,  Ifi^^  although  the 
le  lefor,  per  Jorce  dc  mefme  U  leajey-  leilee»had  never  tlie  pofleffioi\lb^re*^ 
4v.  .V  iV  le  diverfitif  ppreider^  le  cafe  oi'  \\\\^  life;of»  the  if*flb^  by  forcej^ 
degrmitie^reiU  c/i(irge(x)  [aiantdk,  ;foi[\.tiie>  iame  iesdc,  &.c.  And  the. 
et  cejl  cafe,  ejt  ceo.     Car  en  gfiint   diveHitie  tetweene^th*  tfefe^  of  •fc* 

Sk  rerU cnarge pei{]  Joyntenaunt,  Sr.  grant  of  a  rent.qharge  aforefaid> 
es\tenmefiTs  aehurgcnt  touis  J'oks  aiid.thi.^  cafe,  fs  ihi^.,,.  For  in  the 
Qome^'tTs  fuerojU  adetanly  Jans  ceo,  g^anl  of  a  rent  t^arge  by  a  joyn- 
-que  ajofin mU  ajiim  droit  d'ater  ajcun  tenant.  See.  the  tenements  reinaine 
paraeU,  de,  les,  teucfnent^fo^fq^e  .eua:  iilwayes  as  they  were  before,  witbout 
mQj)u€Sr, (U  las  teMei^t^JiiHt:,w>  /'W  .v^his,. .that  any  h«ith  any  ri|$bj|tO  ttvjfe 
plyici  ^om^-iUjiie/H^ni  4evant  M'-  any  parcell  of  the  teneorvsnts  buA 
ciwrgey  4^  Me$  <mUeefff  ejljhit  per  ihey  tbeuifelves,  and  the  teite^ant^^ 
.an  jut/ntemmt  a  ttittnUer  pftr  terme  are  in  the  fame  plight  as  tKey  Were 
des  anSySfc.  mtmieHdihit  per  farce' de   before  liie  charge,  &€•    But  where 


.f*     'I. 


^ .   .     "  J^o/%e  '  U^ke 


( IP)  Sec  poft.  Scft.  706.  ',.  ..  [186.  b.l  ,  •        s 

( 1 1 }  See,ant.  1 72.  a.  (ipThefblWingwbrdabctweeabnicketS 

( 1 2)  See  ant.  147.  b.  not  urh,  St  M.  fiqt  Roht 

V9X..  I.  Mm 


Xib.  3.  Cap.  5.  Of  Joyntenantf?.  Sed.  289. 

force  de  me/me  h  haft  durant  fan    leflee  hath  right  in  the  fame  land^ 

ierme.  (2)    Et    ceo    eji   la    diver*    (videlicet)  of  all  that  which  to  the 

Jitie*  (3)  lelFor  belongeth^  and  to  have  ibis 

by  force  of  the  fame  leafe  durrog  his 
terine.    And  this  is  the  diverfiUe. 
I 
"  Z>  £  R  force  de  mcfme  le  dit  !eq/e^  S^c"  ^  ^ 

f/]  VId.  SefU  -^  By  this  ^c.  is  imply ed,  [/  ]  that  where  our  author  fyt^j/t 
Scrt  ^  ^'  ^    ^^^  **^  joyiitenants  feiied  in  fee,  that  io  it  is  if  two  be  feifed  for  life, 

(Dy*.  1*87.  •.       a?<^  «n<^  "?»^|f^  »  ^«^^t  ^^^ ^^^^"1  P''5^^"^^3^  **'  infuturo^^nd  r^  jg^  f^l 
9.  Ro.  Abr.89. )  dieth,   this  leafe  ftiuU  biiuld  the  iurvivor,  as  it  hath  been  ^  '' 

[»]llH.  4.90.  adjudged.  (4)  [g]  And  if  one  303*ntenHnt  grant  r^iiiram  tcrra^  or 
^    F*  ''  *'  herbagium  terntj  for  yeares,  unci  dieth,  this  <hiill  binde  the  furvhror ; 

Viic\f'  **  fo"*  f"cli  a  leflee  hath  right  in  the  land.  So  it  is  if  two  joyntenanis 
fl  H.  7.  S9.       he  of  a  water,  and  the  one  grunteth  the  fevcrall  pifchary. 

14  H.  7.  4.  18  E.  S.  execution  S6.  1 1  Kl.  Dv.  $85.  Tlow.  Com.  100.  «.  Temps  £.  1. 
AC  4«S.        to  H.  6.  4.        7  H.  7.  13.         10  H.*^  7.  54.        <  A*"-  ♦•  ^0 

"  LV/i  /f/7fl,*'  The  one  lettetb.     If  two  joyntenants  bee  of  an 

pi]  6.  E.  3.  advowfon,  and  [//]  the  one  prefentelh  to  the  church,  and  bis  clerke 

38,  39.  .55.  is  admitted  and  inlHtutcd,  this  in  refpcct  of  the  privity  fliall  n«t 

r  E.  3.  SO,  51.  put  i\^Q  other  out  of  polkHion ;  (5)  but  if  that  joyntenant  that  pre- 

^JES  9^'^'  fcnteth  dieth,  it  flial  fcrve  for  a  title  in  XKpmre  impvdit  brought     ' 

^  K  5. 16«  '^y  ^l^^  furvivor.  if))  But  yet  if  one  jovntcnant  or  temint  in  com* 

11 IL4.  54.  mon  prcfent,  or  if  they  preftnt  feverally,  the  oidinary  may  either 

15  E.  5.  D«r.  admit  or  refufe  to  admit  fiich  a  prtftritee,  uiileCrc  they  joyn  in  pre- 
io^F^A^S*  ^^'  ^^^^^^^^^>  ^^"^  ^^^^  ^^*  ^^^^  moneths  he  nuiy  in  that  cafe  pre  font 
III. 7/1. b.  bylapfe  (7). 

2  R.  X  Qoar.  Imp.  102.  9  Kl.  Dy.  2.59.  56  H.  8.  Br.  prefent.  27  II.  8,  fo.  It.  5  H.  7.  8. 
6  E.  4. 10.  b.  I>oet.  &  Stud.  116.  34  H.  6.  40.  20  i:.  J.  guar.  Imp.  63.  F.  N.  B.  34.  V. 
<5.  llo.Abr.355.; 

[j]  Brift.  II  4.  Bat  if  two  or  more  coparceners  bee,  [/]  and  they  cannot  agree 

^.?38.545.247.  ^   prefent,  the  eldrft  fliuH  prd'ent ;  and  if  her  filler  doth  difturbc 

45  Ed*  3.  Fines  ^^^^'  ^*®   ^^^'^^  \\\\\^  a  qiiare  inipvtlit  aj^ainll  her ;  and  fo  fliall  the 

41.  18  e!  2.  il^"c  and  the  aflignre  (»f  the  eldeJi,  and  yot  he  is  tenant  in  common 

<juar.  Imp.  176.  with  the  youngeft.  (8)  And  in  the  fame  nuinner  the  tenant  by  the 

•  Ja  H.  6.  9.  curteite  of  the  eldi.'ft  (hall  prefent.     IJut  if  there  bee  fuure  coparce* 

i^l?*/io  ^  ner.^i,  and  the  el  deft  and  tlu*.  feiond  prefent,  and  the  other  two  pre-* 

J'. N.  B.  34. V.  ^"'"t  j«>vntly  or  feverallv,  the  ordinary  may  refufe  them  all;  for  the 

(Huwd.  S;V>.  b.  eldell  did  not  prd'ent  alone,  hut  (lie  and  one  other  of  her  fillers.   Bu^ 

:i;>.5.  a.  10.  Ca.  now  let  us  retui  ue  to  [AttUtou,  (0) 

13.1b.  8.  Ro. 

Abr.  346.     '  F.  N.  B.  33.  E.    Ant.  166.  h.     Poft.  243.  a.  fie  Sea.  599.)  , 

Iz)  vie  inftead  eUerme  hi  L.  &  M.  &  a^-vonvfon  Watd  Compl.  Incumb.  c,  8. 

.  £oh.  (S)  See  my  note  on  this   fubje^l  ant. 

(3)  err.  in  L  &  M.  &  Roh.  16^).  h.    Hob.  1 19.    Dy.  5;,  a. 

(4;  See  ace.  Cro.  Jaul^i.  &  2.  Brownl.  (9)  St*e  further  on  preientntion  where 

175.                                                            *  more  than  one  h.ive  an  intcrcft  in  an  ad- 

(^)  See  poft.  243.3.  2^19.  a.  vowfon,  2.  Gibf.   Cod.  ift.  ed.  804.  ant. 

(6)  [Sec  Note  70.]  17.  b.  i3.  a.      17.  Vin.  Abr.  325,    Mai- 

(7)  See  {  Uu  7.  o.  a.  Burn.  £cc.  L.  tit.  lory's  >^rt  Imj^edityu  to  yy 


Lib.  3^  Of  Joyntenants.  ,  Sed.  S90r 

[187.  a-]  Sed.  290.  ^ 

TTE My  Joyntenants  (s*ih  vailetttj  A  LSO,  joyntenants  (if  they  will) 

"*  potent Jaire partition  enter  euXf€t  "^  may  make  partition  betweene 

tffpartition  eft  aJJ'ets  bon ;  me^  de  ceo  them^   ^nd  the  partitida    is  good 

J9ire  Us  neferront  compels  per  la  lei/\  enough  ;   but  tliey  fhall   not   bee . 

mes  sits  voy/entfaire  partition  de  lour  compelled  to  doe  this  by. the  law; 

proper  votunt  et  agreement^  le  par-  but  if  they  will  make  partition  of 

tition  ejloiera  en  fa  force.  their  own  will  and  agreement,  the' 

partition  (hal  ftand  in  force. 

^pOYENT  faire  partition!'    But  this  partition  mull  bee  [Ic]  (Poft.  198.  b.)' 

by   deed,  as  hath   beene  faid  before.     But  joyntenants  for   f^^Vid.  Se^. 

ye  ares  may  [/]  make  partition  without  deed.  f^^-  ^i*« 

rAnU  169.  a* 

"  Us  nefcrra  compcllJ*    This  is  true  regularly  ;  but,  by  the  cuf-   f/'i  is  El,"  Dyer 
tome  of  fome  cities  and  boroughs,  one  joyntenant  or  tenant  in  com-  S*^. 
-mon  may  compell  his  companion,  by  writ  of  partition  grounded  ^*  ^»  B.  6f .  b. 
upon  th*i  cuftome,  to  niiike  partition.  (1)  But  fince  JLittlcton  wrote 
jointqnants  and  tenants  in  common  generally  are  compelUble  to    . 
make  partition  by  writ  framed  upon  the  Ihitutes  [m]  of  31  &  32  H.  8.  [i»]  31  H.  8. 
as  before  hath  been  faid.  (2)  And  albeit  they  be  now  compellable  ^^'  l-  3?  H.  8. 
to  make  partition,  yet  feeing  they  are  compell«ible  by  writ,  they  96/v47^*«»^^' 
rauft  purfue  the  ftatutes,  and  cannot  make  partition  by  paroly  for  Mich.  I6&  ir 
that  rcmaii^es  at  the  common  law.     And  by  Littleton*^  aiithoritie  Kl.  1.  ,Sio.  inicr 
herein  it  feemeth  to  me,  that  if  one  joyntenant  or  tenant  in  com-  ifnrris  &  £cka 
mon  difleife  another,  and  the  difleifee  bring  his  aflife  for  the  moytie,  ?f-iV?*ff*.  ^^' . 
that  in  this  cafe,  tliough  the  plaintife  prayeth  it,  yet  no  judgement  vuiVberord 
ihall  bee  given  10  hold  in  fcvei-altie^  for  then  at  the  common  law  ,n  tiie  Chapter 
there  might  have  beene  by  compulfion  of  law  a  partiiion  between  of  J^artitiou, 
•joyntenants  and  tenants  in  common,  and  by  rule  of  law  the  plaintife  °'""y  bookes 
mull  have  judgement  according  to  his  pleint  or  demand.  cited  concern- 

If  two  joyntenants  be  [«]  of  land  with  warranty, » and  tbeymake  l\nt,\7^^^^' 
partition  by  writing,  the  warrantie  is  dellroyed ;  but  if  they  make  Sect.  2j'J.  Afo.  • 
partitiou   by  writ  of  partition  upon  the  I'tatute,  the  warrantie  re-  29.  D^  S.10. 
maines,  becaufe  they  are  compellable  thereunto.  (3)  ^^i'l^^'^'^ 

F.N.  B.?.  b.      r.Aff.  10.  7K.  3.  2f.         ICAfl'.ir.       10  E.  3.  40.  45.         12AAa:i6.  17. 

1«^  K.  3.  judgement   l(>2.  20  E.  S.  MX,  62.         2«.  Aff.  'St>.         i».5    AiH  lO.         7  H.  6.  4. 

ly  H.  6.  4j.      3  Iv  4.  10.  Vii^.  Sid.  247.      iJiit.  io.  112.  hb.  6.  fo.  VZ.  ic  13.      Morrice's  cafe, 
£«]  29  t.  3.  lit.  Gair. 

(i )  For  iAftances  of  fuch  cuftom,  fee  for  (3)  Ace.  ant.  165.  a.  and  b.  as  to  par- 

LoriHon  F.  N.  B.  62.  b.  and  for  gavelkind  cer.ers,  becauie  they   are  compellable   to 

land  ant.  t^c£V.  265. and  Robinf.on  Gavelk.  make  partition  at  common  law.    See  the 

108.                                              .  cafe  ot  aid  between  parceners  after  parti. 

(2)  [See  Note  71.J  tion,  ant.  174.  a.  and  b. 


I^l  m  2 


lab.  3.  Cap.  8.     Of  Joyntenants.  Se£^*  t^l. 


5e£L  £91. 

/JJB Af,  fi  nnjnynt  efiate  foitfait  A  LSO,  if  a joynt  cftate  fa^  m^ 

"*    deterrea  le  baron  et  a  fa  feme  of  land  to  a  bulbapd  and  wife 

et  aun  tierce  perfon,  en  reo  cas  le  and  to  a  third  perfon^  in  tbift  cafe 

iaron  €t  fa  feme  n  out  en  hy  en  lour  t)ie  hulband  and  wife  have  in  law 

droit  farfque  le  moitie,  Sic.  (4)  [et  le  in  their  right  but  the  moity,  and  iiic 

tifirctperjonavera  tant  comele  baron  third  perl'on  (hall  have  as  modi  as 

et  fa  feme  ont^  fcii.  fouler  moitie,  the  huiband  and  wife,  viz.  the  other 

ifcl]    Et  la  caufe  eft,  purreo  que  le  noitj,  &c.    And  the  caufe  is,  for 

baron  et  fa  feme  fie  font  forfque  un  that  the  huiband  and  wife  are  but 

perfon  en  ley,  et  font  en  femblable  one  perfon  in  law,  am)  are  in  like 

cafe  ficomt  ejlate  foit  fait  a  deux  cafe  as  if  an  eftate  be  made  to  two 

joyntenanUf  ouTun  aa  per  force  de  jointenants,  where  the  one  hath  by 

joynturt  Fun  moitie  en  leu,  et  Pauter,  force  of  the  joy  nture  the  one  moity 

fautermoitie/Sfe.(i)  hn  mefme  le  in  law,  and  the  other,  tho   other 

manere/i  ha  e/late  eft  fait  a  le  baron  moity,  8cc«     In  the  fame  manner  it 

eta  fa  feme  et  as  outers  deux  hornet  is  where  an  eftate  is  made  to  the 

en  tiel  cas  le  baron  et  fa  feme  n*ont  huiband  and  wife  and  U>  two  other 

forfque  la  tierce  party  et  les  outers  men,  in  this  cafe  the  huiband  and 

deux  homes  les  outers  deux  parts,  i^c.  wife  have  but  the  third  part,  and  the 

^usd.  qu&  fiipr^.  oUier  two  men  the  other  two  parts^ 

&.C.  causd  quAfupri. 

ORE  (hall  be  faid  of  the  mat- 
ter touching  jointenaocfj,  in 

.  Chapter  of  Tenants  in  Copi- 

per  Elegit,  et  Terutnt  per  Statute    niun,  and  Tenant  by  £Iegil,  and 
Merchant.  Tenant  by  Statute  Merchant. 

<poft.  S99.  h.  " /\  ^  baron  et  fit  feme  n*ont  en  ley  en  lour  droit  forfqveic  moitie^  ^x^ 

951.  a.  S.  Cq.  WiHigm  Oclc  uud  Joane  his  wife  [o] :  purchsJTed'Isnda  to  tlS^m 

^)   *•  two  and  their  heires;  alter  Wddam  OcA?  was  attaioted  of  high  tr^- 

33  eTs  cortm  ^^"  ^^^  ^^'^  niurther  ol'  the  king's  father  E.  3.  and  wa«  eJlectit<M ; 

rege  Sftlop.  ia  7^^  ^^*  ^^'^^^  I'urvived  him ;  lil.  3.  granted  the  lands  to  Stephen  de 

Tbefior.  Bitterly  and  his  heires :  John  liaivlmu  the  heireof  the  (Slid  joan  ia 

(Poft.  3f6.  t.  a  petition  to  tlie  king  difclofelb  this  whole  matttc,  aad  upon  < 

ifto  *o^''i^!k  ^''"^  facias  againft  the  patentee  hatb  judgemeart  to  pecoTer  f  i  Qm,  ,   t 
389.  9AAi.iw.i  ^g  j^^^^  fyj.  ^^  j.^^j^^^  j^^^  yeelded  by  our  aathon  L*''/^  t>.\ 

VideSe6t.^(]5.        But  if  an  eflate  be  Jomde  to  a  iqanaod.a  woniaa.  and  |^eir  heires 

befor^i  marriage,  and  ufler  they  marry,  tlie  huibaod  and  wife  have 
moities  between  them,  which  is  implyed  in  thefe  words  of  our 
author,  baron  ct  fa  fane.  (2) 


u 


(4)  The  words  following  between  brA^k*-  marriage  and  ^ae  ^$ri  Oilthfxq«^t:&ead. 

et«  not  in  L*  sad  Nf.  aor  R^b,    ,    •.       1      oaCof  yh.  02.  F.  N.  3.  J^  JBU  Seeifuifher 

CHfe  9f  BiJtkr  and  Ssker  y,  Cat  tlnaicsfe'uf. 

£187.  b.J  .  Margery  More  aat.  133.  *.  the  cslc  of  4. 

(i)  No^r.  in  L.  andM.  nor  Rolu  Afl'.  4.  cited  in  1.  Ro.  Abr.  271.  and  the 

(x)  Set  ace.  as  to  this  difference  betweeN  •  cafe  of  Ward  and  Wsltbsw  YelT.  xot* 

a  joint  eftate  to  huiband  and  wife  bifgre 


K  t  .    . 

Lib'.  3*  Of  Joyntenant^,  Se<^.  2$l. 

*'  Iwfquc  un  per/on  en  ley/'     BraS.  faith  [p]  vir  et  uxor  funt  [p]Bna. «.  5. 
fiff^  wdca  ferfina^  quia  caro  una  et /unguis,  untfs.    (3)  It  hath  bin  fo.  416.  SOU.  S. 
faiil,  thai  lif  a  reverfioa  bee  granted  to  a  man  and  a  woman  s^d  pifcent5^, 
their  heires,  and  before  attornment  they  entermarrie,  and  then  at-  Xyjt**r»g'*c^i*' 
tomnrient  is  made*  that  the  hufband  and  wife  (hall  have  no  moities  pi.iCoiii.'  485. 
in  this  cafe,  (4)  no  more  than  if  a  charter  of  feoffment  be  made  to  NicboU  cafe. 
a  man  and  a  woman,  with  a  letter  of  atturnie  to  make  livery,  they 
eatetmkny,  and  then  liverie  is  made  fccundum  formrnn  chartce^  in 
vhich  cafe  it  ^s  faid  that  they  have  no  moitied.     But  certain  it  is, 
thait  tf  a  fedfoient  were  made  before  the  flat,  of  27  H.  8.  of  ufes  to  "   * 

thetife  of  a  man  [q]  and  a  woman,  and  their  heirs,  and  they  cntei^  ffl^^^r-Byftr  ^ 
marry,  and  then  Skt  fiatute  is  made,  if  the  hufband  alien  it  is  good  ^*  ^^far.    t 
frr  a  moity;  for  the  fiatute  executes  the  pofl'eiTion  according  to  fuch  J^JJ  ^^^'j^     ■ 
^gualitie,  manaer,  forme,  and  condition,  as  they  had  in  the  ufe,  fo  as  i^.   *   *    ^^ 
though  it  veft  during  the  coverture,  yet  the  ad  of  parliament  exe<^ 
cutes  feverali  moities  in  them,  feeing  they  had  feveral  moities  in 
the  ufe.  (5) 

If  an  eflate .  be  made  to  a  villeiue  and  his .  wife  [r]  bein^  free,  [r]  4aAff.  p.  7< 
and  to  their  heir^s,  albeit  they  have  feverali  capacities,  viz.  the  viU 
l^ine  to  purchafe  for  the  benefit  of  the  lord,,  and  the  wife  for  her 
owne,  yet  if  the  lord  of  the  villeine  enter,  and  the  wife  furviveth 
her  hnfband,  fhe  fhal  injoy  the  whole  laud,  becaufe  there  be  no 
BioUi«s  betweene  them. 

A  man  makes  a  leafe  t«  A.  and  to  a  baron  and  feme,  viz.  to  Ai 
fofMky  to  the  hulhand  in  tatle,  and  to  the  feme  for  yeares,  in  this 
eafift  it  isfaidy  that  each  of  them  hath  a  third  part  in  refped  of  th^ 
feveraltie  of  their  efiates* 

'  If  a  feoffinent  be  made  to  a  man  and  a  woman  and  their  heires 
with  wanrantie,  [#}and  tbeyjentermarrie,  and  after  are  impleaded  rdPl<<7o9.4894 
^d  voucli  aud  recover  in  value,  moities  (hall  not  he  betweene  them  j.  ^1»<>1*  ^^  , 
for  though  they  were  fole  when  the  warrantee  was  made,  notwith* 
fianding  at  the  time  when  they  recovered  and  had  execution  they 
were  hufhand  and  wife,  iawhich'titne  they  cannot  take  by  moities. 
.  Albeit  banm  und  feme  (as  Littleton  here  faith)  be  one  perfon  in  10  If.  7.1?C^     * 
law,  fo  as  neither  of  them  can  give  any  eftate  or  interefk  to  the 
oth^r,.  (#)'yet  if  a  charter  of  feoffment  bee  made  to  the  wife,  the  *;• 

bafbdnd  asattttmey  to  the  feoffor  may  make  liverie  to  the  wife ; 
(7)  andfo  It  feme  covert;  that  hath  power  to  fell  kind  by  will,  may  ,•    . '     ] 

fdlJdBftfam*  ^  hisr  kufhartd,  becaufe  they  are  but  inilniments  for 
others,  siud  the  Aate  pafleth  from  the  feoffor  or  devifor. 

If  a"^  Jiulbbnd,  wtf^,  and  a  third  perToii  purchafe  lands  to  them 
end  their  heires  [t]  and  the  hcifband  before  the  (iatnte  of  3^2  H.  8.'  l^l  M  ^-  3- 
cap.  j^^lifld'^leAed  the  whole  land  to  a  flranger  in  fee,  and  died,  i^^^^  s|?|^j^* 
the  wire  and  the  other  joyntenant  were  joyntesants  of  the  right,  and  3^  £.  3.  ib.  so, 
•  •     ^i  9B.Ampktti.'   M -H.  6.  tic  Eot  oMgetble  64;      19  U.  6.  45.      F.  N.  B.  m  k« 

(3)  See  ant.  1  \  z,  i.  where  the  bxat  pat  poft.  299*  b. 

1k^  ffom  Bra&on  is  cited.  f  c)  See  t)y.  206,  a« 

(4}  See  ace  poft  jio.  a.  anid  there  die  <o)  ActI  ant,  i]8la«afiaobrenre  liojed^^ 

iMMMia>iiprepofittyely  exprelTed.   See  there, 

farther  the  caft  of  a  leafe  for  life  to  baron  (7)  Acc.  ant  52.  a- 
md  £nae  and  afterwards  C^ta&rftiatio% 

.      .        M  m  s  ■       ^ 


Lib.  3,    Cap.  8.  Of  Joyntcnants. 


Se<a.  29  U 


VUe  Sea.  M«. 


♦Vide  the  fta- 
tute  oi  3f  •  H.  8. 
ft.     It  is  DO  dif- 
continuance  at 
this  day. 


ftt]  PL  Com. 
419.  BratcK- 
l»ridgef  cal'e. 


46  £.  A.  21. 
19  H.  6.  i.'S. 
57  H.  8.  8. 


if  the  \f\(e.  had  died,  the  other  joynteftant  (hould  have  had  f  i  go  •  1 
the  whole  right  by  furvivor  (i),  for  that  they  might  have  ^  '^'  -■ 
joyned  in  a  writ  of  right  ('i),  and  the  difcontinuanre  ihoiild  not  h^e 
barred  the  en  trie  of  the  furvivor,  for  that  he  clayntednOt  under  ther 
difcontinuance,  but  by  the  title  paramount  above  the  fame  by  the 
firft  feoflement  (3),  which  is  worthie  of  obfervatiftn.  But  if  the  hjutf* 
band  had  made  a  feoffment  in  fee  but  of  the  moity,  and  he  and  his 
wife  had  dyed,  their  moity  fti4uld  not  have  furvived  to  the  other. 

And  for  the  better  undcrllaading  of  this  diverfity  divers  things 
are  worthy  of  obfervation. 

Firil,  that  a  right  of  adlion  and  a  right  of  entrie  may  ftand  in 
joynture ;  for  at  the  common  law  the  alienation  of  the  hufband  was 
a  difcontinuance  to  the  tvifc  of  the  one  moitv,  and  a  diOeifin  of  the 
other,  fo  as  after  the  death  of  the  hulband,  the  wife  hath  a  right  of 
adion  to  the  one  moity,  and  the  other  joy n tenant  a  ri(iht  of  entrie 
into  the  other,  but  they  are  jointenanis  of  the  right,  becaufe  they 
may  joyne  in  a  writ  of  right. 

Secondly,  that  a  right  of  a^ion  or  a  bare  right  of  entrie  cannot 
^;uid  in  joynture  with  a  freehold  or  inheritance  in  poiTeiTion,  and 
therefore  if  the  huiband  make  a  feoffment  of  the  moitie,  *  this  was  a 
difcontinuance  of  that  moity,  *  and  the  other  jointenant  remained  in 
poifeflion  of  the  freehold  and  inheritance  of  the  other  moity,  which 
for  the  time  was  a  feverance  of  the  jointure  (4) ;  and  fo  are  all  the 
bookes,  which  feemedto  varie  amongft  thenifelves,  cleerely  recon^ 
ciled. 

If  two  joyntenants  be  of  a  rent,  and  the  one  of  them  difleife  the 
tenant  of  the  land,  [u]  this  is  a  feverance  of  the  joynture  for  a 
tune ;  for  the  moitie  of  the  rent  is  fnfpended  by  unitie  of  poAeifion 
(5),  and  therefore  cannot  ftand  in  joynture  with  the  other  moitie  in 
'poflcilion.  And  this  is  to  beobferved,  that  there  (hall  Aever  bee  any 
iurvivor,  unlelTe  the*thing  be  in  joynture  at  the  inflant  of  the  death 
of  him  that  firft  dyeth  :  (6)  for  the  rule  is,  nihil  dc  re  accrcfdt  ei, 
qui  nihil  in  re  quandojtts  qccrefcerct  habet, 

Alfo  if  a  man  demifeth  lands  to  two,  to  have  and  to  hold  to  the 
one  for  life,  and  the  other  for  yeares,  they  are  no  joyntenants ;  for  a 
ftate  of  freehold  cannot  ftand  in  joynture  with  a  terme  for  yeares : 
and  a  reverfion  upon  a  freehold  cannot  ftand  in  joynture  with  a  free- 
hold and  inherttauee  in  potleihou,  as  fliall  be  faid  in  the  next  Chap- 
ter (7).  Neither  can  a  feifm  in  tlie  right  of  a  politique  capacity 
(land  in  joynture  with  feifin  in  a  natural  capacity,  Ss  flial}  be  faid 
hereafter  (8). 

If  two  femes  be  joyntly  feifed,  and  they  take  barons,  and  the 
barons  joyne  in  an  alienation  and  dye,  the  wives  are  joyntenants  oL 
the  right,  and  may  joyne  in  a  writ  of  right;  and  yet  they  may  have 
feverall  writs  of  cui  in  xitd  at  their  ele^ion  ;  but  when  they  have 
recovered  io  thofe  feverall  writs,  they  fhall  tejoynten&nts  againe* 
But  if  the  barons  had  aliened  feverally,  this  had  bin  a  feverance  of 
the  jointure  for  a  time,  for  the  reafon  abovefaid. 

If  two  joyntenants,  the  one  for  life,  and  the  o];her  iiv  i^Ci  lofeby 

default,  the  one  fhall  have  a  writ  of  right,  and  the  other  a  fuW  ei  dt; 

Jbrcedt ;  and  yet  when  they  hc^ve  feverally  recovered,  they  (hall  be 

joyDteQantaf.' 


f  0  Ace  2.  Ro.  Abr.  88.  D.  pi.  3. 

(2)  See  poft.  337.3. 

(3)  See  poft.  364.  b.  and  ant.  185.  a. 

(4)  Ace.  poft.  g37.  b. 


(O  See  ant.  148.  b. 

}o)  Ace.  poft.  193.  a. 
7)  Poft.  Sea.  30Z.  near  the  end. 
(8)  Poft.  Scft.  297. 
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,  joyntenants  agaioe  (9),  So  it  is  if  two  joyn tenants* bee  difleifed, 
and  an  ailife  is  brought,  and  the  one  is  fummoixed  and  fevered,  and 
the  other  recover  the  moitic,  and  ufter  another  aiTife  is  brought,  ^ 

and  he  that  recovereth  is  fummonad  and  fevered,  and  the  other  re- 
cover, albeit  they  feverally  recover,  yet  they  are  joyntenauts 
agaijie(i9). 

And  in  all  cafes  where  the  jo3mtenants  purfue  onejoynt  remedy,  Vid.  lit.  cap.  . 
and  the  one  is  fumnioned  and  fevered  and  the  other  recover j^hp  that  R^"*»"er,  the 
is  (ununoned  and  fevered  ihall  enter  with  him;  but  where  their  re-  rpo^s64  h,\ 
.  medics  be  fpverall,  there  the  one  (hall  not  enter  with  the  other,  till  10 II.  6. 10, 
both  have  recovered  :  and  the  fame  law  is  of  coparceners.    If  lands  3iJEI.  6.  tit.  ^ 
[w]be  demiflsd  for  life,  the  remainder  to  the  right  heires  of  T.  S,  En>f<^  cow- 
hand ©f /.  N.    L  S.  hath  iffue  and dietli,  andafter  /.  A^  hath  iiTue  |^*e%  g^  ^\ 
and  dieth,  the  ifliies  are  not  joyntenants,  becaufe  the  one  moity  3  g^  4^  |o, ' 
vefted  at  one  time,  and  the  other  moity  veiled  at  another  time  (1 1).  37  H.  6.  8. 
And  yet  in  fome  cafes  there  may  be  joyntenants,  and  yet  the  ellate  [w]  84 E.  3.  $9, 
may  veil  in  them  at  feverall  times.  '  .  }^  ^'^'  *^- 

If  a  man  [r]  make  a  feoffement  in  fee  to  the  ufeof  bimfelfe  and  /cro  Jam.2^9i.)' 
of  fuch  wife  as  he  (hould  afterwards  marrie,  for  terme  of  their  [xjirELDyer 
lives,  and  ufter  he  toketh  wife,  ihcy  are  joyntenants,  and  yet  they  Brciit'scal*e(i^) 
come  to  their  eftates  ut  feverall  times  (13)^ 

And  fo  it  is  if  I  difl'eife  one  to  the  ufe  uf  two,  and  the  one  agrees 
at  one  time,  and  the  other  at  another,  yet  they  arejqyntenants. 

In  this  Sedion  are  three  SfC.  The  (Ird  and  fecond  are  at  larg^ 
explained  before ;  the  lafl  is  intended  where  more  partie:>  take  the^ 
three. 

•    . 

(9)  See  poft.   214.  a.  a^d  Bro.  Abr,  .likerearon,reethe^r^mentsinmr.juftice 

Joiniemmits  6.  Windham's  calc,  c.  Co.  7.  a. 

(10}  A  like  cafe  of  parceners  is  Hated  (12)  It  is  in  Dy.  J39.  b,  pi.  48.  but 

before,  and  refolved  in  the  fame  way.  Ant.  without  any  name,    it  is  alfo  much  at 

164.  a.    See  further  19  H.6.  4;.  b.  large  in  2  Leon.  14.    - 

(11)  For  other  cafes,  where ^>/«/ words  (13)  [Sec  Note  7  j. J 
arc  conil rued  to  oj^nic  feveralij  forth^ 
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(Koy  IS.)  Chap.  4.  Of  Tenants  in  Common.  Se<9;.  £9fi.  [188.  b.] 


J' 


'pENANTS   in    Common    are 
^    tbey,  which  have  lands  or  tene- 
ments in  fee  funple^  fee  taile^  or  for 
terme  of  life«  &c.  and  the;  have  fuch 
lands  of  tenements  by  feverall  titles, 
and  not  bj  a  joy nt  "title,  and  none 
of  them  know  of  this  his  feverall, 
but  they  ought  by  the  law  to  occo- 
pie  theie  lands  or  tenements  in  com- 
mon, and  pro  indivifo  to  take  the 
profits  in  common.    And  becaule 
they  come  to  fuch  lands  or  tene<* 
nients  by  feverall  titles,  and  not  bj 
one  joy nt  title,  and  their  occupa- 
tion and  poflTeflion  fball  be  by  law 
betweene  them  in  common,  they 
are  called  tenants  in  common.    As 
if  a  man  infeoife  two  joyntenanta 
in  ke,  and  the  one  ot  them  alien 
that  which  to  him  belongelh  to 
another  in  fee,  now  the  alienee  and 
the  other  jointenant  are  tenants  in 
common  ;  becaufe  Ihey  are  In  fucl| 
tenements  by  feverall  titles,  for  the 
alienee  coipmeth  to  the  moytie  by 
the  feofiement  of  one  of  the  joynte* 
nants,    and  the    other  joyntenant 
hath  the  other  moitie  by  force  oF 
the  firil  feoifenient  made  to  him 
and  to  his  companion,  S^c.  And  fo 
they  ftre  in  by  feverall  titles,  that  is 
\o  lay,  by  fev^ral}  feoffernents.  Sec, 

* 

fif  L  If.  S.  ca.  4.    T  ITTLETO  N  having  fpokeii  of  parceners,  which  are  onely 

•^  by  defcent,  and  of  jpyu tenants,  which  are  pncly  by  purchafe 

and  by  joint  title,  fpeaketh  now  of  tenants  in  common,  which  may 

be  by  three  me^nes,  yiz.  by  purchafe,  by  defcent,  or  by  tjrrfcrxu^ 

tion,  as  hereafter  in  tliis  Chapter  fliall  appear^  (3). 

* 

**  Ou  per  terme  devie^  Sfc/^  Here  4*^.  implyeth  piir  dgQ  ^"] 
terme  d'auter  vicy  or  for  tearm  pf  yeai'cs,  or  for  any  oUier  *■ '  "'  J 
jlixed  eilate  in  th^  land. 

And  here  it  appeareth,  that  the  eifenti^  diffefieQce  batweane 
joyntenants  and  tenants  in  conunon  is,  that  ioynteoants  haya  the 
If^nds  by  one  joint  tiU^  and  in  pne  rigbt|  (i)  §nd  tenants  in  coin« 


rrE  NJ  N  TS  eu    Common  font 

ceuT,  que  ont  terrea  ou  tenements 

en  fee  fifnpleffee  taile,  ou  per  terme 

de  vie,  t^x.  le$  queux  ont  tielx  terres 

ou  tenements  per  feverall  titles,  et 

nemt/  per  joint  title,  et  nul  de  eux 

fcavoit  de  ceo  fon  feverall,  mes  ils 

aoient  per  la  ley  occupier  tieU  terres 

pk  tenements  en  common,  et  pro  in- 

'  (di  vifo  aprender  les profits  en  common* 

lit  pur  ceo  que  ils  aviendront  a  tielx 

ferres  ou  tenements  per  feverall  titles, 

et  nemy  per  unjoynt  title,  et  lour  oc- 

cupation  et  poj/ejfiofiferra  per  la  ley 

ferenter  eux  en  comjnon,  its  font  ap^ 

pels  tenaunts  en  common.   Sicome  un 

home  enfeoff  a  deuxjoyntenants  en  fee, , 

et  Fun  de  eux  alien  ceo  que  a  luy  af^ 

Jiert  a  un  auter  en  fee,  ore  le  alienee 

'  et  Fauter  ^oynter^ant  font  tenants  en 

common ;  pur  ceo  que  Us  font  eins  en 

tiels  tenements  per  feveratl  titles,  car 

t alienee  vient  eitis  en  la  moitie  per  la 

feoffement  d'un  des  joyntenants,  et 

r  auter  joyntenant  ad  Tauter  moitie 

perforce  de  la  primer  feoffment  fait 

aluyet  a  fon  compagnion,  Sfc.  (i). 

nt  ijjint  lis  font  eins  per  feverall 

titles,    ce/iafcaroir,     per  feverall 

fi(ffements,  ^c.  (2) 


Cl)  No  &c,  in  L.  and  M.  nor  Roh* 
fz)  No  &c,  ij>  {..  aiid  M.  nor  Roh. 
(3)  See  Seft.jio.whichglvesanvnftanOe 
•f  tenancy  in  common  by  prefcrJptioR* 


[189.  a,] 
^1}  See  pol(«  299,  b.  the  Srft  ttncf 
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mon  by^fevcrall  titles,  or  by  one  title  and  by  feyerall  rights ;  which  Vide  Se&.  ^96^ 
is  the  reafon^  that  j6yiitenants  have  one  joint  freehold,  and  tenants 
in  common  have  feverall  freeholds.    Onely  this  propertie  is  com- 
mon to  them  both,  viz.  that  their  occupation  '»  individed,  and  - 
Neither  of  them  know^th  his  part  in  feverall. 

The  example  that  LittUton  put^th  in  this  Se<5tion  is  pcf  fpicuoa% 
and  needeth  no  explication. 


Se6l.  393. 


(hnt  1.  k 
11.  C«.  38.) 


IpT  eft  effavoir,  que  quant  it  eft  dit 
'*^  en  afcjm  livre  que  home  eftfeijie 
enJeCj  fauns  piuis  dire,  iljerra  entenr 
dvje  enfeefimple ;  car  ilneferra  en- 
tejidue  per  tiel  paroll  (en fee)  que 
home  eft  feifie  en  fee  taile,  Jinon  que 
foit  rms  a  ceo  tiel  addition,  fee  tayle. 


AN  D  it  is  to  bee  underftood,  that 
•^  when  it  is  Taid  in  any  booke 
that  a  man  is  feifed  in  fee^  without 
more  faying,  it  (hall  bee  intended 
in  fee  firaple ;  for  it  Ihall  not  bee 
intended  by  this  word  (in  fee)  tKat 
a  man  is  feifi^  in  fe^  t;^*le,  iinfefl^ 
there  bee  added  to  it  this  addition^ 
fee  tayle,  &c. 


TH I S  is  evident,  atid  fecundum  exceUentiam  it  fhall  be  taken  ^'ide  deraat 
for  the  highell  and  heft- fee,  and  that  is  fee  fnnple.  ^J^  ^• 

"  Addition,  fee  taylcy  4*^*"  W^**^  ^^  implyed  a  maxime  in  law, 
viz*  that  additio  probat  miuorttatem,  as  it  is  vulgarly  faid,  th^ 
younger  fonne  giveth  the  difi'erence.  (s) 


Se6l.  294, 


TT  E  Mjfi  troisjoyntenants  font,  et 
'^  unde  tux  alien  ceo  que  a  tuy  af-- 
fiert  a  wi  auter  home  en  fee,  en  cejl 
COS  Palienee  eft  tenajit  en  common 
bvejq%ele$  autendeux  joyntenanis\ 
mes  uncore'  les  auters  deux  joyntC" 
nantsfontfeift^  des  deux  parts  joynt* 
ment  que  renmyne  (3),  et  de  ceux  deux 
parts  iejurvipor  efiter  eux  deux  tient 
4ieu,  Sfc.  (4) 


A  L  SO,  ^f  three  joy ntenants  bee, 
•^  and  one  of  them  alien  that 
which  to  him  belongeth  to  another 
man  in  fee,  in  this  cafe  the  alienee 
is  tenant  in  common  with  the  other 
two  joyntenants :  but  yet  the  other 
two  joyntenants  are  feifed  of  the 
twd  parts  which  remain  joyntly  (5); 
and  of  tbefe  two  parts  the  furvivor 
between  tbeiu  two  holdeth  place; 
Sic. 


TH  J  S  needeth  no  explication,  on^ly  the  ^c.  'in  th'e  end  of  this 
Se^OQ  implyeth,  tiiat  the  fame'  law  is  where  there  be  more 
loyhteoiints  than  three. 

' ,.      .       ,     •-       .    -  ^ 
(s)  The  difference  of  anns  is  me^nt.  See    Rob,  .        ,  .  ,, 

piorQ  particularly  as  to  Hiis'ant.  140.  b.  (4.)  Ko  Vc.  in  L.  and  M.  nor  Roh^ 

{})  V*^  ^^9U9^  not  i4  L.  ft  M,  nor       (5)  See  Seft.  jof.  &  31^ 


ib.  8.  Cap.  4.  Of  Tenants  in  Common.  SetSb.  295, 296. 


Sed.  295. 


[189.  b.] 


TTE  M,fijinent  deuxjoynfenants 
•*  en  fee,  et  tun  dona  ceo  one  a  lay 
affiert  a  un  outer  en  le  tayle  {i)[et 
fauter  done  ceo  que  a  luy  affiert  a  tm 
outer  en  le  taile\  les  donees  font  te^ 
'  tmntf  en  common^  ^'c. 


A 


LSOy  if  there  bee  two  joynte- 
nants  in  fee^  and  tbe  one  givedi 
that  to  him  belongeth  to  anoUierin 
tayle,  and  the  other  giveth  that  to 
him  belongs  to  another  in  taile,  the 
donees  are  tenants  in  common,  &c. 


Vide  Sea.  500. 


Til  E  S'C,  in  the  end  of  this  Se<Flion  impl)'eth,  that  fo  it  is  when 
a  leafe  for  hfe  or  pur  aufer  vk  is  made,  for  in  that  cafe  alfo 
the  lefTees  are  tenants  in  common. 


Sed-  296. 


Tif^  S  ji  terres  font  dones  a  deux 

.         homes f  et  a  les  lieires  de  lour 

deux  corps  engendres^  les  donees  ount 

joint  eflate pur  termede  lour  vies;  et 

Ji  c/iefcun  de  eux  ad  iffue  et  devy,  lour 

ijfues  tiendront  en  common,  ^c.  Mes 

jt  terres  font    dones  a  deux  ahbes, 

ficome  at  abbe  de  Weflmin/ler  et  al 

abbe  de  S.  Alhon,^a  aver  et  tener  a 

eux  et  a  lourfiicce(jbrs,  en  ceji  cas  ils 

ont   maintenant    al  commencement 

jefinte  en  common,  et    nemy  joynt 

eftate.     Et  le  caufe  ejl,  t>ur  ceo  que 

chefcnn  abbe  ou  outer  foveraigne  de 

meafon  de  religion,  devunt  que  il fait 

faif  abbe  ou  foveraignc,  Sfc.  ilfuit 

forfque  come  mort  petfon  en  ley,  et 

quatH  il  ejl  fait  abbe  (2),  il  eJl  come 

un  home  perfonable  en  ley  tanlfole-- 

metit  a  purchafer  et  aver  terres  ou 

ieOements  ou  outers  chqfesal  nfe  defa 

fneafotif  et  nemy  a  fan  proper  ufe, 

coine  outer  fecuier  home  poit,  et  pur 

ieo  al  commencement  de  lourpurchafe 

ils  font  tenants  en  common;  etfi  fun 

de  eux  devie,  Fabbe  que  furvefquijl 


"13  UT  if  lands  be  given  to  two 
^^^  men,  and  to  tbe  heires  of  their 
two  bodies  begotten,  the  donees 
have  a  joynt  ellate  for  tearme  of 
their  lives;  and  if  each  of  them 
hath  iffue  abd  dye,  their  iiTues  (liaM 
hold  in  common,  8cc.  But  if  lands 
be  given  to  two  abbots,  as  to  the 
abbot  of  Weftmiufler  and  to  the 
abbot  of  Saint  Aibons,  to  have  and 
to  hold  to  them  and  to  their  fuc- 
ceflbrs,  in  this  cafe  they  have  pre- 
fently  at  the  beginning  an  eftate  in 
common^  and  not  a  joynt  eftate. 
And  the  reafon  is,  for  that  every 
abbot  or  other  foveraignc  of  a  houfe 
of  religion,  before  that  hee  was 
made  abbot  or  foveraien,  &c.  was 
but  as  a.  dead  perlbn  in  law,  and 
when  he  is  made  abbot,  be  is  as  a 
man  perfonable  in  law  unely  to 
purchnfe  and  have  lands  or  tene- 
ments or  other  things  to  the  ufe  of 
his  houfe,  and  not  to  his  own  ^ro« 
per  ufe,  as  another  fecular-  nfan 
may,  and  therefore  at  the  beginning 
'ftavera  my  tout  per  lefurvivour,  mes  of  their  purchafe  they  are  tenants 
lefuccejfor  de  tabbe  que  moruji  tien-  in  common^  and  if  one  of  them 
dra  le  moitie  en  common  ove  fabbe  die,  the  abbot  which  furviveth  (hall 
que  furvefquijl,'' iic.  not  have  the  whole  by  furvivor;  but 

the  fncceflbr  of  the  abbot  which  is  dead  fliall  hold  the  moity  ]n 
common  ^\i\x  the  ^bbot  that  furviveth,  &c.  *" 

« 

(l)  The  words  between  brackets  not  in  L.  and  M.  nor  Roh. 
(a)  dff •  in  L.  &  M.  and  Roh. 


lab.  3.  Of  Tenants  in  Common.  .      Scdk,  397^ 

**   QI  ierresjont  dones  a  deux  hmncsy  SfC."    Of  this  fafficient  hath  ^ 

*^  beea  fpoken  in  the  Chapter  [a]  of  Joyntenants.  [a]  Sea.  285. 

(Ant.  182.  a.) 

"  Mes^  terres  font  dones  a  denx-ahbes,  ^c*'    In  this  cafe  of  the 

two  abbots  in  refpe^  of  their  feveral  capacities,  albeit  the 'virbitis  (S.Sannd.^ip.) 

bee  joynt,  yet  the  law  [ii]  doth  adjudge  them  to  be  feveraily  [b]7  H.r.  9.  b. 

feifed(3).  i6H.7.i5.b. 

JO  E.  4.  16.  b.    5  H.  7.  25.    18  E.  3.  27,    4^  E.  3.  2j.  b.     (2.  Ro.  Abr.  91.     2-  Saun^.  '3^9.} 

The  SfC.  in  the  end  of  this  Section  implyeth,  that  fo  it  is,  if  any  Vide  Sea.  90ci^ 
[c]  body  politique  or  corporate,  be  they  regular  as  dead  perfous  in  [c]  4  H.  7. 45, 

Fl  oo    a-1  '*^  (whereof  our  author  here  fpeaketh)  or  feculer :  as  if  lands  18  E.  3.  27.  b. 

L  y  '  -1  be  given  to  twp  biihops,  to  have  and  to  hold  to  them  Uvo 
and  their  fuccelTours:  albeit  the  biftiops  were  never  any  dead  per- 
fons  in  law,  but  alwayes  of  capacitie  to  take,  yet  feeing  they  take 
this  purchafe  in  their  politique  capacitie,  as  biflu)ps,  they  aie  prc- 
fently  tenants  in  common;  becaufe  they  are  feifed  in  feverall  rights, 
for  the  one  biHiop  is  feifed  in  the  right  of  his  biihoprick  of  the  one 
moitic,  rnd  the  other  is  feifed  in  the  right  of  his  bifhoprick  of  the 
other  mpiti«,  and  fo  by  feverall  titles  and  in  feverall  capacities, 
whereas  joyntenanis  ought  to  have  it  in  one  and  the  fame  right  and 
capacitie,  and  by  one  and  the  fame  joynt  title.  The  like  law  is,  if 
lands  be  given  to  two  parfons  and  their  fucceffors  or  to  any  other  (5.  Co. «.  •. 
fuch  like  ecclenafticall  bodies  politique  or  incorporate,  as  hath  bin  jufiice  Wjod- 

laid.  ham's  cal«.> 

If  a  corodic  be  granted  to  two  men  and  their  heires,  in  this  cafe, 
becaufe  the  corodie   is  incertaine  and  cannot  be  fevered,  it  flmll  ^ 
amount  to  a  feverall  grant  to  each  of  them  one  corodie ;  for  the 
perfons  be  feverall,  and  the  corodie  is  perfon^ll.  (i) 


Sed.  297. 

TTEMf  fl  terres  foient  dones  aun     A  L  S  O,  if  lands  bee  given  to  an 

•  abbe  et  a  unjecular  home,  a  aver    "^  abbot  and    a  fecular  manj,  to 
et  tener  a  eux,  fcil.  al  abbe  et  afes    have  and  to  hold  to  them,  viz.  to 

juccefforSy  et  al  fecular  homt  a  Ivy  et  the  abbot  and  his  fucceflors,  and 

af&i  keires,  donques  Us  ount  cjiate  en  to  the  fecular  man  to  biui  and  to 

common,  causa  qu&  fupra.  his  heires,  they  have   an  eftate  ia 

^  common^  causa  qua  faprd,, 

AND  fo  it  is,  if  lands  be  given  to  the  parfon  of  Dale  and  to  a  F.  N.  B.  49. 1. 
lay  man,  to  have  and  to  hold  to  them,  that  is  to  fay,  to  the  16  E.  3.  joiudre 
parfon  and  his  fucceff*irs,  and  to  the  lay  man  and  his  heires,  they  Jg*Afl'""i^^' 
are  prefently  tenants  in  common  for  the  caufes  abovefaid.     So  of  a  ^  R.  3.  ig! 
bilhop,f&p.     Et  Jic  de  Jwiilibus.  •         7H.  7.9., 

13  H.  8.14,    (5.  Co.  8.) 

•  ■  . 

If  lands  beegiv^njto  the  king  ^d  to  a  fubjedi,  to  have  and  to  Pi.  Com.in  fei^. 
'  bold  to  them  and  to  their  heires,  yet  they  are  tenants  in  common,  BarkUjr's  cafe.  . 
and  not  joyntenants ;  for  the  king  is  not  feifed  in  his  naturall  ca-     * 
pacitie^  but  in  his  rbyall  and  politique  capacitie,  in  jure  coroinos,  (Atit.  16.  &.) 
'  '  which 

[190.  a.]        -      • 
(3)  [Sec  Note  73,]  ( ' )  [Sec  l«Iotc  74.J 


lib*  i.  Cap.  4.  Of  Tenants  in  Common.  Sed.  29*8^  29^ 

which  cannot  ftan4  in  joynton  with  the  feifin  of  the  fubjeA .  in  Hw 

naturall  capacitie.    So  likewife  if  there  be  two  joyntenanto^and  the 

txiif<//p»  de&end  to  one  of  them,  the  ^-nmre  18  fevered,  and  they 

are  become  tenants  in  common*    But  if  lands  be  given  to  A,  ie  B4 

bi/bop  of  N,  and  to  ^  fecular  man,  lo  have  and  to  hold  to  them 

two  and  to  their  heires,  in  this  ca£e  they  are  joyntenanis  ;  for  eacl^ 

of  them  take  the  lands  in  their  natural!  capacitie. 

fp«»ft.  5t0.  b.         If  lands  be  given  to  Jo/tn  biihop  of  Norwich  and  bis  foccefTorS 

S.IU.Abr,9i.)  and  to  John  Overall  doctor  of  divinity  and  his  heires,  being  one 

f <<]  i«i  H.  8. 14  311^  the  iame  perfon,  he  is  tenant  in  common  [d]  with  hirofelfe« 

9  H  6^f5^        But  our  author's  rules  doe  not  hold  in  chattels  reak  or  perfonals ; 

|!^  B.  &  tk        for  if  a  leafe  for  yeares  be  made  or  a  ward  granted  to  an  abbot 

and  a  fecular  man,  or  to  a  biihop  and  a  fecular  man,  or  if  goods 
be  cranted  to  them,  they  are  joyntenants^  b^caufo  th^  take  not 
in  their  politique  capacity.  (2) 


Sed.  298.  (0 


[190.  b.] 


TTEMf  fi  terra  foUnt  dones  a  ALSO  if  lands  bee  mven  to  two 
-•  deux  a  aver  et  tener^  fcil.  fun  "^  to  have  and  to  hold,  fcil.  the 
wiaitiea  fun  et  a fesAeireSfet  Tauter  one  moitj  to  the  one  ana  to  his 
moity  a  Fauter  et  afe$  heire$,  iUfont  Jieires,  and  the  other  moity  to  the 
ienant^en  common*  other  and  to  his  heires^  they  are  te- 

nants in  coititiHMi. 


(Cio;  Ctia.  75. 

iAt.t8aw«.ik.) 


AN  D  the  reafon  is,  becaufe  they  havefeverall  freeholds  and  an 
occupation  pro  indhijo. 
Here  is  to  bee  obferved,  that  the  habendum  doth  fever  the  pre* 
|S.1to.Abr.  89.  mifes  that  primd  facie  feemed  to  bejo3mt;  for  an  exprefle  eftat^ 
^.Ant.  i&s.  b.)  controlls  an  implyed  eftate  as  hath  beene  £ftid. 


Sea.  299. 


/TEMfJi  1u>me  feifie  de  certaine 
terres  enfeoffa  un  auter  de  le  moi- 
tkde  me/me  la  terre  Jam  ajcun  par^ 
lance  de  ajffi^nmeni  ou  limitation  de 
mefme  la  moitie  enfeveraltie  al  tempi 
dd  feoffment,  donques  le  feoffee  et  le 
feoffor  tierdront  lour  parti  de  la 
ierre  en  cominon.      « 


A  L  S  O^  if  a  man  feifed  of  certaine 
■^  land^'^nfeoiTe  ahotber  pf  the 
moitie  of  the  lame  land  without  any 
f peech  of  affignement  or  llmitatioi^ 
of  the  fame  moity  4n  feveraltie  at 
the  time  of  the  feoffment,  then  the 
feoifee  and  the  teoHor  (hall  bold 
their  parts  of  the  land  in  commoQ 

(2). 


SLAfftpMe. 
i5  E.  3.  it, 

ii.  Air.  u. 


A-  N  D  the  like  law  is,  if  the  feofTment  Hee  made  of  a  third parf 
Jtx  or  a  fourth  part,  &c.  And  if  there  be  an  advowfon  appes'^ 
dant.  they  are  alfo  tenants  in  common  of  the  advoivfeni  M  And 

(2)  [See  Note  75. J 

[foorb.]'  various  cafes  in  Fitzhcfl>ert^»Abrid^< 

(i)  InL.andM.  andRoh.thhSefiion  See  further  BfO.  Nou^«.Car.  15^4.  124* 

Ii  placed  immediateljr after  Scft.  300.  6.  Co.  I.  aihd  Xty.  rt;.  a.  pl.Ap   '  - 

•  <2>  Brooke  in  his  Abridgement  title  (3)  Seepoft,  307, a. 


Li^^  3.  Of  Tei^nts  in  Common.    Se^  SfOOy  SOU 

tiib^X  \\  18  biit  that  fiich  a  fieoftnent  of  a  moitie  or  third  part,  fti  £.  4. 2t  k 
&'c.  19  not  good  without  writing,  for  that  (as  they  fay)  a  man  can- 
not create  an  imcertaine  eftate  in  land  by  parol ;  yet  is  the  law 
clcere,  that  futh  a  feofTment  is  good  by  parol  without  writing,  and 
f)ich  an  nncertaine  eftate  ftiall  pafle  by  hvery,  and  fo  it  appearitth 
in  our.bookes. 

If  a  verdidt  finde,  that  a  man  hath  duos  paries  manerii^  ^c.  in  21 E.  4. 9t.  b. 
fres  partes  difoif(fSt  Uiis  ihall  not  be  intended  to  be  in  common ;  but  5  B.  &  83. 4r» 
if  the  verdid  bee  in  ires  paries  dvoidendas^  then  it  feeoteth  ^at  they  «""^^'  ^  - , 
art  tenants  in  common  by  the  intendment  of  the  verdid.  (4)         ,     34E.T'qu*. 

But  if  a  man  be  feifed  of  a  mannor  wherennto  an  advowfon  is  imped.  179.  * 
appendanti  and.  maketh  a  feofiment  of  three  acres  parcell  of  the  io£Us. 


piannQr  together  with  the  advowlbn  to  two,  to  have  and  to  hold  ^  £•  3. 6. 
the  one  moity  together  with  the  moitie  of  the  advowfon  to  the  ona  ^^^^^  *^ 
and  his  heires^  and  the  other  moity  together  with  the  other  moity  39  e.  s.  :^   "^ 
of  the  advowfon  to  the  other  and  his  heires,  this  cannot  bee  good  9  £.3. 16. 
without  deed ;  for  the  feoffor  cannot  annex  the  advowfon  to  thefe  ^7  £.  3.  3. 
three  acres,  and  difannex  it  from  the  reil  of  the  mannor,  without  ^  ^^  f '^ 

33H.«.5.a.      (P«ft.3S3.  b,      Cro.Chik433.    Cto.J«m  15 

*  • 

I 

Se6l.  300. 

•^  T  efi  aff avoir,  qsu  en  mefme  le  A  N  D  it  is  to  bee  uoderfiood,  that 

i.      maner  come  eft  nvautdit  de  te-  r^  in  the  fame  manner  as  is  afore- 

nants  en  common,  de  terres  ou  4€ne^  faid  of  tenants  in  {ommon>  of  iaiMk 

ffients  en  fee  fimple,  ou  en  fee  taile,  or  tenements  in  fee  limpie,  or  in  fee 

.             -  f /i   mefvne  le  >  maner  poit  taile,  in  the  (ame  raanner  may  it  be 

I  ^9}*  ^*j  ejire  de  tenants  a  terme  de  of  tenants  for  temie  of  life.    As  if 

t  tie.    Siconie  deux  joyntenants  font  two  joyntenants  bee  in  fee,  and  the 

en  fee,  et  tim  lejja  a  un  home  ceo  que  one  lettietli  to  one  man  that  which  to 

a  luy  affiert  pur  terme  de  vie,  et  him  belongeth  for  tei'meof  life^and 

^  router  joyntenant  lefja  ceo    que  a  the   other  joyntenant  lettetfa  that 

luif  trffiert  a  un  uuter  pur  tenhe  de  which  to  him  belongeth  to  another 

vie,6sc.  les  deux  lejjee^  fojit  tenpints  for  terme  of  life,  &c..  tlie  fuid  two 

en  common  ^lir  tour  vies,  ^x.*  lefTees  are  tenants  in  common  ii^r 

' '  '               their  lives,  &.c.'                          '    '^ 

Vid.  Sed.  995.  where  this  is  fufficiend}'  explained  hdiott* 


1 


Sed.  301.  ' 

V 

TJ5  AT^  ft  home  leffa  terres  a  deux  A  LSO  if  a  map  let  lands  to  two 

iomes  pur  t^rme  de  lour  vies,  4r  xaeh  fortcyrmc  of  their  lives,  & 

fui^griint.a  tout  Jon, e/late  de  ceo  gzie.  a  the  one  grants  all  bis  citate  of  that 

Ijuj/  affif^rt  a  unauterp  donq'ues  ranter  which  belongeth  to  him  to  another, 

tenant  a  terme  de  vie,  pt  t  cehiTj/  a  gve  then  the  otlijer  tenant  for  terme  of 

ie     '    .  life. 


[191.  a.] 


f4HiSee  (fete  76.]  |  [At  this  page  Mr.  Butler's  aates 

(i)  'Befides^the  rcf(?rcpc^s  in  the  margin,  commence.    See  Note  77.] 

fie  Ify.  ^S.'b.  pi.  9,  ^d  Dodpridgc  041  Ad^  *  &c.  not  in  L.  and  M.  or  Roh. 

f  owibns  39,                '        '     '  t  Mifjftc  added  L,  and  M»  but  not  ia 


Kb.  3.  Cap.  4.  Gf  Tenants  in  Common.        Se€t.  SOS. 

h  grmmt  ejt  fait  font  tenants  en  .  life,  and  he  to  whom  the  grant  is 
ttnwnumy  durant  le  temps  que  ambU  made,  are  tenants  in  common  dur- 
diMx  les  lejfeesfont  en  vie.  ing  the  time  that  both  the  leflees  be 

alive. 

Et  memorandnm,  que  en  touts  X       And   memorandum,  that   in   all 

alters  tiets  cafes,  cometU  que  ne  font   other  fuch  like  cafes,  although  it  be 

ity  exprej/ement  moves  ou  fpecifiesy  fi   not  here  expreifely  moved  or  fpeci- 

font  en  femhlable  reafon,  font   en   &td,  if  they  be  in  like  reafon^  they 

IfembtaMe  ley.  are  in  the  like  law. 

9 

Cf.  RoH.  Abr.  A  N  D  fo  it  IS  if  lands  bee  lettcn  to  two  for  tcrnie  of  their  lives 
99t  90. 1.  Rep.  f\  et  eonim  alt f tins  dititius  uvenii  (i),  and  one  of  them  granteth 
•♦•  *>•)  his  part  to  a  ft  ranger,  whereby  the  joynture  ia  fevered,  and  dyetb, 

50.  Ate.  18.  here  fholl  bee  no  furvivour,  but  the  leHTor  (Imll  enter  into  the  moity^ 
(4.  Rep.  72.  b.  B"^  ^^^  i'urvrvour  fhall  have  no  advantage  of  tliefe  words,  ct  eorum 
9.(:co.S7 8.417.  alterius  diutius  n'rcn/i,  for  two  caufes.  Firft,  for  that  the  joynture 
^^^•)  is  fevered.     Secondly,  for  that  thofe  words  are  no  mure  tljcn  the 

<Po(tS05.  a.  Common  Law  would  have  iihplyed  without  them,  and  e$rpre(fio 
Hob.  }7a.*i08.)  eorum  quct  tacit^  infunt  nihil  operatur.    Hereby  \i  appeareth  that  in 

cafe  of  leafes  for  life  it  is  more  bencficiall  for  the  leifor  to  have  the 

joynture  fevered  then  to  have  it  continue. 

Ti*.  StSL  U  «  Sifoient  tnfnnUakh  reafonfont  en  femhlable  ley,^   Here  Little- 

ton citeth  one  of  the  Maximes  of  the  Common  Law.  That  where- 
ibever  there  is  the  like  reafon,  there  is  the  like  law.  Ubi  eadem 
ratio,  ibi  idem  Jus;  or  ubieadan  ratio,  ibi  idem  jut  ejje  d^bet ;  for 
ratio  ejl  amna  Ugis.  And  therefore  ratio  potefi  alkgari  deficient e 
lege.  But  it  muft  be  ratio  vera  et  le^alis  et  non  apparetts^  And  here 
it  appeareth  that  argumevtum  djimili  is  good  in  law,  Sedjiimlitudo 
hgalu  efi  cafuum  diver/orum  inter  fe  coUatorum  JimUis  ratio,  quod  ifi 
u/iojimiiium  vakt,  valcbit  in  alttro,  dijimilium  diJimHis  ejl  ratio. 

Sedl.  302.  [ipi-b.] 


/ 


TEM*  (i  deuxjoyntenants  en  fee  A  L  SO  if  there  bee  two  joynte- 

font,  et  tun  leya  ceo  que  a  hy  af^  "^  nantsin  fee,  and  the  oncletteth 

ficjrt  a  un  auter  pur  terme  de  Ja  vie,  that  to  him  belongeth  to  another  for 

le  tenant  a  terme  de  vie  durant  fa  "vie,  terme  of  his  life,  the  tenant  for  term 

et  tauter  joy  ntenaunt  que  ne  lejja  pas,  of  life  during  his  life,  and  the  other 

font  tenants  en  common.     Etjur  ceo  jointenant  which  did  not  let,  are 

cafe  un  queflionpuitfurdcr;  ffi  come  tenants  in  common.  And  upon  this 

en  tiel  cafe  mittomus  que  le  lejjbr  ad  cafe  a  queftion  may  arife ;  as  in  fuch 

ijfftie  et  devie  vivant  tauterjoynte-  cafe  admit  that  the  leffor  hath  iffue 

nant  fon   companion,  et  vivant  le  and  die,  living  the  other  joyntenant 

tenant  a  terme  de  vie,  le  quejiion  poet  his  companion,  and  living  the  tenant 

ejiretiel:  SilercverJhnaelamoitieX  for  life,  the  qneftion  may  be -this^ 

&ue  le  leffor  nvoit  difcendra  al  ifjite  Whetlier  the  reverfion  of  the  moitj^ 

le  which 


[101.  b,l 
^Jidim 

^ fyJnol 

i)  [See  Note  78.]  t  ^c,  added  in  L.  and  M.  and  Rob. 


t  ks  added  in  L.  and  M.  but  not  in  Roh.        '^  J  deux  not  in  Roh.  but  in  L-  and  M. 
rgmbli  L.  and  M.  and  Roh.  +  /  not  in  L.  and  M.  or  Roh. 
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h  Jeffbr,  ou  qtie  Fauter  joynienant  which  the  leffor  hath  (hall  defcend 

avera  1|-  eel  reverfwnper  lejunivor  ?  to  the  iffue  of  tlie  leflbr^  or  that  the 

utfcum  ont  dit  en  ceft  cafty  que  tau^  other  jointenaat  (hall  have  tbw  re- 

terjoyntenant  avera  eel  re7)erfion  pet  veifion  by  the  furvivor  ?  Some  have 

le  furvivor:  et  lour  reafon  eft  del,  faid  in  this  cafe^  that  the  other  join- 

fcilicet  que  quant   les  joyntenants  tenant  (hall  have  this  reveriioa  by 

fueront joyntment feifies\  ertfeefim"  the  furvivor;  and  their  reafon  is 

pleyS^c.coment  que  tiindeeuxfijl  ef"  this,  foil.  That  when  the  jointer 

tatede  ceo  que  a  lay  affiertpur  terme  nants  were  jointly  feifed  in  fee  fim* 

de  ^fa  tie,  et  coment  que  tl  ad  fever  pie,  &c.  although  that  the  one  of 

lefranktetiement  de  ceo  que  a  hiy  them  make  ao  euate  of  that  to  hini 

'€!ffiert per  leleafe,uncors  it  n*ad fever  belongeth  for  term  of  his  life>  and 

lefeefimple,  met  lefeefimple  demurt  although  that  bee  hath  fevered  the 

a  euxjoyntment  come  ilfuytadevant.  freehold  of  this  which  to  him  be- 

Et  iffifit  femhle  a  eux,  que  tauter  longs  by  the  leafe,  yet  he  hath  not 

joyntejiaut  que  furvefqmjl,  avera  le  fevered  the  fee  fimple,  but  the  fee 

reverjion  per  le  furvivour,  S^c.    Et  fimple  remains  to  them  jointly  as  it 

outers  ont  dit  le  contrarie,  ^  ceo  eft  was  before.     And  fo  it  feemeth'to 

lonr  reafon,  fcilicet,  que  quaunt  Fun  them,    that  the  other  joyntenant 

desjoyntenants  leffa  ceo  que  a  luy  which  furviveth  (hall  have  the  re 

ajfiert  a  un  auter  pur  terme  defa  vie,  veriion  by  the  furvivor,  &c«    And 

per  tiel  leafe  le  franktenemejit  eft  otliers  liave  faid  the  contrary,  and 

fever  de  ie  joy nt are,     Et  per  mefme  this  is  their  rtafon,  fcilicet.  That 

le  reafon  ie  reverjion  que  ejl  depen-  wheiioneofthejoiu-tenantsleafeth 

dant far  ^fief/ne  lefranktmement,  e/i  that  to  Jiim  belongeth,  to  another 

fever  de  lejoynture.    Jiuxyji  Ic  lif  for  terme  of  his  life,  by  fuch  leale 

four  ujl  referve  a  luy  un  annuull  rent  the  freehold  is   fevered   from  the 

fur  le  leas,  le  leffor folement  averoit  joynture.    And  by  the  fame  rea(ga 

ie  rent,  Sec,  le  quel  eft  un  proofe  que  the  reverfion  which  is  depei>ding 

ie  reverjion  eft  foleHient  en  luy,  et  que  upon  the  fame  freehold  is  fevered 

Vauter  n'ad  riens  en  eel  reveyfion,  S^c.  from  the  joy  nture.    Alfo  if  the  leJ- 

Auxyfi  le  tenant  a  term  de  vie  fait  for  had  referved  to  him  an  annual 

implcade,  £fc.  ^fift  default  apres  (/e-  rent  upon  the  Icaie,  the  leflbroiiely 

fault,  donques  le  leffor ferroit  dc  ceo  (hould  liave  had  the  rent,  &c.*  the 

folement  receive  a  defender  fm  droit,  which  is  a  proofe,  that  ih^e  reverfioa 

etfon  compagnion  en  ceji  cafe  en  nul  is  onely  in  him,  and  that  the  other 

'  mantier  ferroit  receive  J e  quel  prove*  hath  nothing  in  the  rcveifion,  &c^ 

le  reverjion  delmoity  d'eflre  tanffale-  Alfu  if  the  tenant  for  terme  of  life 

ment  en  le  leffor :  et  fic  per  confe-  were  impleaded,   &  maketh  default 

qiiens,  ft  le  leffbtir  montft  vivant  le  after  default,  the  leflbr  (hall  be  only 

leff'ee  per  terme  de  vie,  le  reverfwn  received  for  this,  to  defend  his  right, 

difhendra  alkeire  de  lefoiir,  et  ncmy  and  his  companion  in  this  caie  in 

dixiendra  a  f  auter  joy  ntenaiU  per  f^  no   njanner  Ihall  be  received,  the 

furvivor,  Ideo  quasre.     Mes  en  ceJi  which  proveth  die  reverfion  of  the 

Cifefi  cehiy  joyntenant  (jUe  ad  le  moi tie  to  be  onely  in  the  JeflTor:  nni 

franktcnement  ad  iffue  et  devie,   vi-  foby  confeqiient,  if  theleffourdicth 

•vant  le  Icfjor  &^ leff'ee,  donques  ilfnn^  livirig  the  Ififce  for  terme  of  life, . 

bie,  que  mefme  tijjiie  avera  ccjl  moi-  the  revcrGou  fliall  delcend  to  tlje 

tie  heir 

B  eel  nverfign,  ceo  in  L.  aad  M.  and  fT  fa  not  in  L.  aad'M.  or  Rob.* 

Roh.  «  ^lu  ;iddc(l  in  L.  and  M.  and  R(^li, 
§  /4P«-^  in  L.  and  M,  aAd  R£>ii, 
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lie  en  iemrfntf  ei  en  fee  per  di/cent,    heir  of  the  leiTour,  and  (h^  not 

fur  ceo  fue^  un  franktenement  ne    cometo  the  other  joy  ntenajiiby  the 

fOif  per  nature  dejoynture  efire  ati"    furvivor,  Ideoquare.    But  in  ^is 

ti/^e  a  UH  reverfiOHf  Sfc.    Et  ilefi    cafe  it*  that  ioiotenant  which  hath 

€ert0inet  ^ue  celuji  que  le/Jafuii  Jeifie    the  freehold  hath  iflue,  Sc  dies  Hving 

de  le  moitie  en  Jon  demefnt  come  de    the  leflbr  and  the  leiT^e^    then  it 

fee,  et  nul  avera  afcunjoynture^  en    feemcth  that  the  (arae  iflue  fhall 

fonfrchktenementf  £rgo  cto  difcen-    have  this  moity  in  demefne^  and  in 

dra  afon  iffue,  i^c*    Sed  c^uaere.  fee  by  defcent,  for  that  a  freehold 

cannot  by  nature  of  joynture  bee  annexed  to  areyerfion>  &c.    And 

it.]$  certaine,  thathee  which  leafed  was  feifed  of  the  moitie  in  his 

demefne  as  of  fee»  and  none  ihall  have  any  joynture  in  his  freehold^ 

therefore  this  ihall  defcend  to  his  iifue^  &c.    Sed  quare. 

**   QI  deux  joy  ntat  ants  en  fee,  ^e." 
This  needeth  no  explanation. 

**  Etfur  ceo  c^fc  un  queftion  poetJurfieTf  S^!* 
1fid<  as  BL  fi»         Here  Littleton  maketh  a  queAix)n,  and  (heweth  the  reafoiis  oH 
4.  b,  |>Qth  fidesy  and  concludes  with  a  Quaere.    When  Littleton  maketh 

a  quelliony  and  iheweth  the  reafon  on  both  fides,  the  latter  is  evc^ 
fol  Vide  Sed.  his  owne,  [a]  and  the  better.  But  time  hath  made  this  qaeftion  > 
44^46^463*  without  queftion ;  for  now  all  agree,  that  the  joynture  is  fevered 
i&k  482,  483.  ^^^  ^^^  time,  according  to  the  latter  opinion  here  fet  down  in  Lit- 
648.  720.  7S9.  •  tieton,  whofe  reafons  are  unanfwerable :  for  many  times  the  chango 
Vid.  Se^  170.  of  the  freehold  makes  an  alteration  or  change  of  the  reveiiion. 

As  if  tenant  in  taile,  or  the  hufband  feifed  in  the  right  of  his  wifv^ 

or  tenant  for  life,  make  a  leafe  for  life  of  the  leifee,  in  everie  of 

thefe  cafes  the  leflbur  doth  gaine  a  new  reverfion  by  wrong,  asfiiali 

VUL  8c^  8.      be  Taid  more  at  large  in  the  chapter  of  Discontinuance ;  and  if  the 

Ja^'^U     \      ^^^^^  brother  grant  the  reverfion  (expectant  upon  a  freehold)  for 

taat.  15.  ».>      j^^^  .^  Q^  cv^epojeffiofratrii,  as  hath  beene  fayd. 

*'  Per  mefmt  U  reafon  le  reverjton  que  e^  dependant  fur  mefme  le 
franlitcnement  ^ fever  dc  le  joynture,  SpcJ* 

7  H.  7. 9.  *    1^  ^^^  joyntenants  in  fee  be,  and  they  both  joyne  in  a  leafe  to 

an  abbot  aiid  a  fecular  man  for  term  of  their  lives,  here  the  rever- 

(Ant.  189.  b.)    fion  that  is  dependant  upon  feverall  freeholds  is  fevered.     And  fo 

it  Is  if  they  joinc  in  a  lesie  to  two  fecular  men,  to  have  and  to  hold 
the  one  moity  to  the  one  for  life,  and  the  other  moity  to  T\(\o   q  1 
the  other  for  life,  for  both  thefe  cafes  are  warranted  by  ^  "   '    'J 
the  authority  oi Littleton, 

(Poft.  Se^319.       If  two  joyntenants  be  of  a  leafe  for  twenty  one  years,  and  the 

199.  s.)  Que  of  them  letteth  his  part  for  certaine  yeares,  part  of  the  terme, 

the  joynture  is  fevered,  and  furvivor  holdeth  not  place,  for  a  terme 
for  a  fmall  number  of  yeares  is  as  high  an  intereft  as  for  m^uiy 
more  years ;  and  fo  was  it  refolved  Hil,  \  8  EL  Regime^  in  Com--  . 

f  Bil.  18  Elis.     muni  BancOf  *  which  I  myfelfe  heard. 

If  two  coparceners  be  in  fee,  and  the  one  make  a  leafe  for  life, 
this  is  no  fevcrance  of  the  coparcenary,  for  notwithilanding  the 
lord  fhall  make  one  avowrie  upon  them  both. 

(Aflt  16T.  1.)        But  if  two  joyntenants  be,  and  one  maketh  a  leafe  for  H^  this 

is  a  feverance  of  the  joynture,  as  lAtileton  hsx^  taketh  it,  and  feve* 
ral  avowri^  ihall  be  made  upon  them,  (i) 

«  M  not  in  L.  and  M.  or  &oh.  (i)  [See  Hote  7fJ 
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*•  Auxyji U Ifffcr tfi re/erve UJi annual rent^ k  lejforfokment  <nera  JFE. 4. 4.  f. 
U  renty  ^c*'\   But  if  two  joyntenants  make  a  leafe  fpr  life,  referv-.  27  H.  8. 16.  t. 
ing  a  rent  to  one 'of  them,  the  rent  ihall  enure  to  tfeem  both,  be-  I/iJ*?^" 
*  caufe  the  reverfion  remains  in  jointure,  unles  the  refervation  be  by  Bt.M  * 
deed  indented,  and  then  he  onely  to  whom  it  is  referved  ihall  have  (Ant;  47.  a.) 
it.    But  if  they  make  a  leafe  by  deed  indented,  referving  or  faving  (Poft.  2i4.  t.)* 
the  reverfion  to  one  of  them,  that  is  void,  becaufe  they  had  the 
reverfion  before,  but  the  rent  is  newly  created. 

And  fo  it  is  if  fuch  a  lelfee  for  life  (hould  furrender  to  one  of  ^  ^  *  *• 
Ihem,  it  (hall  enure  to  them  both,  for  that  they  have  a  joyntre-  poft/j^*^^^ 
verfion.    But  if  the  leffee  grant  his  ellate  to  bne  of  them,  no  part  '^ 

of  it  ihal  enure  to  his  companion,  becaufe  for  the  moity  belonging  (2.  Cro.  6iU ' 
riCk2  '  b  1  ^^  ^^^  companion,  it  is  in  qfe  in  !him  to  wlunn  the  grant  is  Perk ^31.) 
^  ^   *     *-»  made,  the  reverfion  to  the  other  in  fee. 

If  two  joyntenants  make  a  leafe  for  life,  the  remainder  to  his  38H.  6.  f4.b« 
companion  in  fee,  this  is  a  good  reuoainder  of  hia  moitie  to  his  SB.  S.  tit.  £s-i 
companioD.  S^^l!^'* 

"  Donques  It  feoffor  ftrra  de  ceo/olement  receicc,  ^c/* 

**  Receive,"  Receitf  Rcceptio^  is  in  many  cafes  where  a  peHbn,  (Poft.  3df.  b.) 
partie  to  a  wnt,  or  an  eftranger  thereunto,  to  whom  a  reverlion  or 
remainder  appertaineth,  ihall  in  default  of  another  perfon  be  re- 
.  ceived  to  defend  his  or  her  freehold  or  inheritance,  the  law  faith. 
Admit tatur^  SfC,    And  this  admiflion.or  receipt  if  gived  by  fundry 
ftatutes  [/']  (and  this  is  that  which  the  civilians  call,  Admiffiq  Ur^   TJ^  w.t,cap.S. 
ii<B  perfoncs  fro  intejreffe).    El  in  cafibus  pi*<rdidis  dtue  concurrunt  20  E.  1.  Statute 
adiones :  vna  inter  petentem  ^  tenentenif  if<  alia  inter  tenentem^  nw  de  defenfioaa 
fuum  q^endentem  Sp  petentem.  ^"M*  ^  ** 

^  Pur  ceo  que  unfranktenetnent  ne  poet  per  nature  dejoynture^  ^re 
annexe  a  un  reverfion^  And  this  is  the  principall  reafon,  and  of  this 
fufficient  hath  beene  faid  in  the  chapter  of  Joyntenants,  SeB.  391. 

**'  8fcr  This  Src»  in  the  end  of  this  fefUon^  implieth  any  otlier 
heir  lineal  or  collaterall. 


[193- a.]  Sed.  303. 

JifESfi  ijintfoit  que  la  ley  en  ceft  D  UT  if  it  be  fo  that  the  law  m 

^^   cas  efi  tiel,  queji  le  kjjor  devie  this  cafe  bee  fuch,  that  it-  thif 

vivant  le  fejj'ee,  etvivant  fauterjopi^  leflbr  die  living  the  leflTee,  and  liv-» 

tenant  que  ad  le  franktenement  de  ing  the  other  joy  n  tenant  which  hath 

Vauter  moitie^  que  le  reverfion  dijlen-  the  freehold  of  the  other  moity,  that 

dra  al  ijjue  del  leffbr,  donque  ejl  le  the  reverfion  (hall  delcend  to  the 

joynture  et  title  que  afcun  de  euxpoit  ilfue  of  the  lelfor,  then  is  the  joy  n-' 

aver  per  le  Jurvivor,  et  le  droit  de  le  ture  and  title  which  any  of  them 

joynture  anient y  et  tout  ou/ierment  may  have  by  tht  furvivour,  and  the 

defeat  a  touts  jours.     En  mejrne  le  right  of  the  joynture  taken  away, 

maner  e/ifji  celuyjoyntenant  que  ad  and  altogether  defeated  for  ever. 

le  franktenement  devie  vitant  le  leffbr  Ixx  the  fatne  maoa4t  H  \%  if  thas 

«<  joyii-. 

Vol.  L  N  ft                    . 
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et  le  leffee,  fi  la  ley  foit  titl  que  joyntetiant  which  hakh  the  freehold 
fonfranktenement  etfee  queil  ad  en  dye  living  the  leffbr  and  the  let- 
le  moitie  dijcendra  a  Jon  iO'ne,  dojh-  fee,  if  the  law  l)ee  fo  as  his  freehold 
ques  le  joyiiture  Jena  defeat  a  touts  and  fee  which  lie  hath  in  the  moity 
jours.  *    Ihiill  defcend  to  his  ilfae^  then  the  - 

joynture  Ihall  be  defeated  for  ever. 

^'jnONQUES  e/i  le  Jointure  et  title,   4-c.  et  le  droit  de  le 

jointure  anient,  SfcJ* 

And  the  reafon  of  this  is,  for  if  the  joynture  be  fevered  at  the 

time  of  the  death  of  him  that  fird  deceafed,  the  benefit  of  the  fur- 

f •]V4dc  8e6t.      vivor  is  utterly  deftro}*ed  for  ever,  as  hath  bcene  laid  [*]  afore  in 

•^*'  the  Cliapter  of  Joyntcnants.     But  in  the  cafe  aforefaid,  if  tenant 

(Poft214.a.)     £jjj.  jjfg  ^^,^^Yi  in  the  life  of  both  the  joyntenants,  they  are  joyn- 

tenants  tigaine  ss  they  were  before. 

If  two  joyntenants  be  in  fee,  and  the  one  letteth  his  part  tn 
another  for  the  hfe  of  the  leflbr,  and  the  leflbr  dieth,  fome  fay  that 
bis  part  (hal  furvive  to  his  companion,  for  by  his  death  the  leafe 
was  determined.  And  others  hold  the  contrary;  and  their  reafon 
is,  fiift,  for  that  at  the  time  of  hib  death  the  joynture  was  fevered, 
-     '  for  fo  long  as  he  lived  the  leafe  continued.  'And  fccondly,  that 

notwith landing  the  a6t  of  any  one  of  the  jovntcnants  there  mull 
bee  equall  benefit  of  furvivor  as  to  tlie  freehold.     But  here  if  the 
other  joyn tenant  had  fiilt  died,  there  had  been  no  benefit  of  funrrvor 
^  to  the  leflbr  without  quefiion. 

Sed.  304. 

TT  T,  My  fi  trois  joyntenants  font^     AND,  if  three  joyntenants  be, 

et  Cun  reieffa  per  Jon  fail  a  un  de  "^^^  and  the  one  releafe  by  his  deed 

fes  companions  tout  /c  droit  que  il  to  one  of  his  companions  all  the 

avoit  en  le  terre,  donques  ad  celuy  a  right  which  he  hath  in  the  land  (i), 

J  we  le  releas  ejlfait,  le  tierce  part  de  then  hath  lie  to  whom  the  releafe  is 

es  terres  per  force  de  le  dit  releas,  et  made,  the  third  part  of  the  lands  by 

il  et  Jm  companion  teigneront    lis  force  of  the  faid  releafe,  and  he  and 

enters  deux  parts*  en  joynture,     Et  his  companion  (hall  hold  the  other 

quant  at  tierce  part,  que  il  ad  per  two  parls  in  joynture.    And  as  to 

force  dii  releas,  u  tient  eel  tierce  part  the  third  part,  which  he  hath  by" 

ove  luy\ipj)ne  et  Jon  companion  en  force  of  the  releafe,  he  holdcih  that 

aomihon.  third    part  with    himfelfe  and   his 

companion  in  common. 

(Poft.  318.  a.  TTPON  this  cafe' thefe  two  things  are  to  be  obfervcd.     Firfr, 
6.  Rep.  78.  b.       \Jj    that  in   this  ciife  this  releafe  doth  enure  byway  of  milter 

Ant.  185.  a,)  I'rffatc,  and  not  [•]  by  way  of  extinguKhment,  for  then  the  releafe 

T>      263  fliould  enure  to  his  companion  alfo,   and  he  is  in  the  per  by  him 

19  H.  6.  17.  ^but  maketh  the  releafe.  [a]    But  if  hoe  had  releafed  to  the  other 

[a]  40  E.3.41.  tv^io,  tlicn  had  it  wrought  no  degree  but  in  fuppofition  of  r  .  ^^   i^  t 

13E.  3.  tit.  law,  for  many  purpofes  they  to  whom  the  releafe  is  made  •-    '^*^'      J 

Sr  F  3     1    r  ^^  ^^^^^  beene  faid)  (hall  bee  fuppofed  in  from  the  firfl  feoffor,  as 

43.  2*'  H.  6. 1'J.  ^bey 

14  K.^      Bnefc  28..     19  II.  6.  X7.      SS  H.  6.  .5.        28  H.  6.  2.      37  II.  8.      Alienation  33. 
9  11  4.  8.  '     iO  K'4.  S:        '  .    .  ^    ^     T 

*  tn  kinturi^joi/ttxunt,  in  h.  9iid  M,  xnd  (i)  [See  Note  SoO 

Roh. 


b]  9  Elis. 

)ver  CGS- 

19  H.  6. 17. 
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they  fhall  d«raigne  tbe  firft  warrantie  for  the  whole.  [6]  The  fecond  (Poft.  S85.  a.) 

thing  to  bee  oblerved  is,  that  he  to  whom  tbfe  releafe  is  made  hath 

a  fee  limple  without  this  word  (heires),  as  hath  beene  touched  in 

the  firft  chapter  of  the  firft  booke,  for  that  he  to  whom  the  releafe  /xiit^  9.  b.) 

is,  is  feifed  per  my  ct  per  tout,  of  the  fee  and  inheritance,  as  hath 

been  faid  in  the  Chapter  of  Joyntenants.     And  note,  the  like  law 

is  between  coparceners :-  and  further,  if  there  be  two  coparceners, 

and  the  one  hath  iiTue  twentie  daimhters  and  dicth,  the  other  niav 

releal'e  to  any  one  of  the  daughters,  her  whole  part,  albeit  n\e  tp 

whom  the  releafe  is,  hath  not  an  equall  part;  but  for  the  privitie  ' 

and  the  individed  edate,  the  releafe  is  good. 

'    But  if  two  joyntenants  be  of  twenty  acres,  and  the  one  maketh.a 

feoffment  of  his  part  in  eighteene  acres,  the  other  cannot  releafe 

his  entire  part,  but  only  in  two  acres,  for  that  the  joynture  is  fevered  .  *  • 

for  the  relidue.  » 

Sedl.  305. 

7^  T  eft  affavoir,  que  afnm  foitsf  A  ND  it  is  to  be  obferved,  that 

vn  reieas  prendra  eff'ed ,  et  urera  "^  fometimes  «  deed    of  releafe 

pur  mitter  i*ejfate  de  oeluij  que  Jijt  ftial  take  effedt,   and  enUre  to  put 

te  releas  a  cchiy  a  que  le  rcleas  eft  the  eftjite  of  him  which  mcikes  the 

fait,  ficome  en  le  cas  avant  dit,  et  releafe  to  him  to  whom  the  releafe 

aiLvj/,  jicome  joi/7it  ejtate  Joit  fait  a  is  made,  as  in^  the  cafe  aforefaid^ 

/e  haron  et  fa  feme,  et  a  ia  tierce  per-  and  alio,   as  if  a  joyrit  eftate  bee 

fon^y  et  la  tierce  per/on  relejj'a  tout  made  to  the  hafband  and  wife,  and 

Jon  droit  que  il  ad\  a  le  baron,  adon-  of  a  third  perlbn,  and  the  third  per- 

que  ad  le  baroji   la  moitie  que  le  fon  releafe  all  his  right  which  hee 

tierce  avoit,  et  la  feme  de  ceo  nad  hath  to  the  hu(band,  then  hath  the 

rierts.     Et  fi  en  tiet  cafe  le  tierce  re-  huftanid  the  moitie  which  the  third 

le[ja  §  a  la  feme  uient  nofmant  le  had,  and  the  wife  halh  nothing  of 

baron  en    le  releas,  donques  ad  la  this.    And  if  in  fuch  cafe  the  third 

feme  le  moitie  que  le  tierce  avoit,  Sfc.  releafe  to  the  wife  not  oaming  the 

et  le  baron  n* ad  rieus  de  ceo  forfque  hufband  in  the  releafe,  then  hath 

en  droit  fa  feme,  pur  ceo  que  en  tiel  the  wife  the  moitie  which  the  third 

cafe  le  releafe  urera  defaire  eftate  a  had,  8cc.  and  the  hulband  Jialh  no- 

cetuy  a  que  le  releafe  cji  fait,  de  tout  thing  of  this  but  in  right  of  his  wife, 

ceo  que  affiert  a  celui/-  que  fait  le  becaule  that  in  this  cafe  the  releafe 

releafe,  ^c,  Ihal  enure   to  make  an    eftate  to 

whom  the  releafe  is  made,  of  all  that  which  belongelh  to  him  which, 
makelb  the  releafe,  &c. 

THIS   is  evident  upon  that  which  hath   beene  faid  before, 
[c]  And  it  is  to  bee  undcrftood,  that  a  releafe  may  enure  \c]lO'El\z. 
foure  manner  of  wayes.     Firft,  by  way  of  mitter  I'ejatc,  as  here  it  f^"?'°S*; 
appeareth.  Secondly,  hy  way  ui  ?mt I tr  ie  droit.  /J'hirdly,  by  way  *i^^ ^^     **^ 
of  cxtinguifliment.     Fourthly,  by  way  of  creation  or  inlargemenl'of  (^  RoH.  Abr. 
an  eftate,  as  hereafter  in  this  Chapter  Ihall  appeare.    And  it  is  to  4U3,) 
bee  obfer\'ed,    that  upon  a  relcalc  that   creates  or  inlargeth  an  J^cc  mow  of  this 
eftate,  or  enures  by  way  of  mitter  l'(Jlatc,  u  rent  may  bee  relei-ved,  '"/''^.^^^J^P^*-*' 

but   (p„f,.  ^73.  b.) 

10  E.  4.  S.  b.       91  IT.  6.  8.  b.       (Ant.  144.  a.) 

« 

t  utt  faii  ttt  added  in  L.  and  M.  and        |}  &c.  added  in  L.  and  M.  and  Roll. 
Ko  h .  ^  ^c.  aJdcd  in  L.  and  M  and  Roh.. 

J  ^if  adJcd  in  L.  and  M. 

>'  u  a 


\ 
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but  not  upon  a  rcleafe  thai  enarcth  by  way  of  mitter  k  droits  or 
which  enures  by  way  of  extingnifliment. 

The  r^c  J  in  the  end  of  thi«  Section  implicth  a  diverfilie  r  |  q^  j^T 
between  a  relcafe  wliich  enures  by  way  of  mitter  V^iUe  "-  ^  -*' 
(whereof  JUitletm  here  fpeaketh")  .»nd  a  releafe  that  enures  by  way 
of  extingiiifhment:  for  of  a  rei«nc  enuring  by  way  of  extinguifti- 
nient  made  to  the  hu(band,  the  vale  UisW  (ake  benefit,  or  to  the  wife, 
the  hulband  (hall  take  benefit,  as  hereafter  fliall  more  at  large  be 
faid. 

Sed.  306. 

• 

tpT  en  afcun  cat  nn  rtlea^  urera  de     A  N  D  in  fomc  cafe  a  releafe  (hal 

"^  mitter  tout  le  droit  que  il  que  fait    "^*"  enure  to  put  nil  the  right  which 

le  releoioda  celuy  a  que  it  releafe  ejl   be  who  mnkelh  the  releafe  hath  to 

fait.     Sicofue  home  feiffe  de  certain    him  to  whom  the  releale  is  made. 

tenements  eft  diffeijte  per  deux  dif    i\s  if  a  man  feifed  of  certaine  tcne- 

feifor9j  fi  lediffeifee  per  fonfait  r«-    meats  is  cliHeifcd  by  two  dilfeifors, 

/fffa  tout  Jon  droits  Bfc>  a  un  des  dif    if  the  diHeifee  by  his  deed  releafe  all 

f^ilors  donque  celuy  a  que  le  rcleas   bis  right,  Svc.  tooneof  thediflcifors, 

eft  faitj  kvera  et  tiendra  touts  les    then  hee  to  whom  the  relcafe    is 

tenements  a  luy  folement^  et  ouftera    made,  (hall  have  and  hold  al  the 

fom  companion  ae  chefcun  occupation    tenements  to  him  alonei  and  (hal 

de  ceo.     Et  le  caufe  eft^pur  ceo  que   oull  his  companion  of  every  occu- 

les  deux  dijjeifors  fueront  eins*  en-    pation  of  this.    And  the  reafon  is, 

counter  la  lej/,  et  quant  un  de  eux    for  that  the  two  diifeifors  were  in 

happe  le  releas  de  cetuy  que  ad  droit    aqainfl  the  law,  and  when  one  of 

d'entrCfSic.  ceft  droit  en  tielcasfvef    them   hop[>eth   the  releafe  of  him 

tera  en  celny  a  que  le  releas  e/ifait,    which  hiUh  right  of  entry,  5cc.  this 

eteftentielptyteyftcomeXil  queavoit    right  in  fuch  cafe  fliall  veil  in  him 

droit  I  avott  enter,  et  lay  eufeoffu,    to  whom  the  releafe  is  made,  and  he 

4rc.    ht  la  caufe  eft,  pur  ceo  ^ue  U    is  in  like  plite,  as  hee  which  hath  the 

qitfc  avoit  adevant   eftate  per  tort,    right    had  entered    and  enfeoffed 

iciVicetf  per  dHJeifin,  8fc.  ad  ore  per    him,  8cc.     And   the  reafon  is,  for 

le  releas  un  ejlate  droitnreL%       *         that  he  whicii  before  had  an  efiate 

by  wrong,  fcilicet,  by  diiTctlin,  8cc. 

hath  now  by  the  releafe  a  rightful 

ci'tuie. 

(Mlon.Abr.       T  TERE  JAtthton  piirfiieth  the  fecond  part  of  his  dififion,  viz. 
409.  414.  Puft.    j[^  where  a  releafe  fliall  enure  by  way  of  mititr  U  droit.    , 

«*  Difci/te  prr  devx  dijjdfvrs,  Sc-"^  The  like  law  is,  where  there 
bee  two  joynt  aljutors  or  intruders  which  come  in  nieerely  by 
wrong.  But  if  two  men  doe  uiurpe  by  a  wronglull  prefeniation  to 
•a  church,  and  their  clarlvC  is  admitted,  iuftitutcd  and  induced, 
and  the  righ^full  patron  relealeth  to  one  of  them,  this  fliall  enure 
to  thom  b<»th,  for  that  theulurpers  ctinc  not  innieere^y  by  wrung, 
.     but  their  ciarke  is  in  by  udmifljon,  and  infiitution,  which  are  judiciall 

acls. 

•  fes  tenements  fer  tort,   fer  eux  fait,  \\  (^c.  added :  avoit  enter,  et,  not  la  ^ 

added  in  L.  and  M.  aad  Rob.  and  M.  nor  Roh. 

t  vepra^^'ffl  in  L.  and  M.  and  Roh.  §  &c.  added  in  L.  and  M.aad  Rob, 
t  iim^jil  in  L.  and  M.  and  Hoh. 
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ads.     [(fJAnd  therefore  an  ufurpation  flial  worke  a  remitter  to  [<f ]  Fit<.  N,  B. 

one  that  hath  a  former  right.  ,35  in  il  R.  S. 

qaare  lap.  144. 

*'  Donque$  criuy  a  que  ic  releafe  ejt  fait  aoera  et  ieignera  touts  Us  \^^  ^^      *  . 

tenements,  Sfc"    Here  by  operation  of  law  prefently  upon  the  de-  Poft.  368.  a. 

liver ie  of  the  releafe  the  whole  freehold  and  inheritance  is  vefted  Ant.  180.  b. 

in  him  to  whom  the  releuie  is  made,  and  al  the  Itate  that  the  other  ^^^'  ••) 
ditfeifor  had,  wholly  lii^vn'red:  for  right  and  wrong  cannot  confiil 
together,  hut  the  wr(Mi{.j,i.iii  eftate  giveth  place  to  the  i*:t',hlfull.    And 
the   rearoii  hereof  is  for  that,  as  hath  been  faid,  the  dil]eiforto 

flQ^  b  1  ^^'^^''^  ^^^®  releafe  was  made  was  feifed  per  my  et  per  tout,  #  ■]»  j^  ^  i  .^a 

L    y^"    'J  xvhf^reunto  when   the  right   commeth   it   excludeth   the  26.  Aff.  pi.  39 

wrong  [e]  ;  for  right  which  is  lawful!,  and  wrong  that  is  contrary  ^  £.  3.  ^9. 

to  law,  .cannot  Hand  together.  itt  H.  6.  4ii 

8*2  H.  6.  24. 

"  En  tiel  ufite^Jicomc  il  que  avoit  droit  avoit  enter ^  et  luy  enfeoff a^  ^  j.'  ^*  | 
Z^cT   This  «''cV C.J  doth  implie  that  this  ia  true  ^ecirn^um  9 vie/ (1%  hh.  7. 12. 
but  not  funymt.h  (a);  for  as  to  the  holding  out  of  the  joynt  dif-  «0H.  r.  5. 
feifor,  it  c^aiounts  to  as  much  as  if  he  hhd  entered  and  infeoffed  ^^  H.  7. 18. 
him  to  whom  the  rf:leafe  is  made,  but  it  doth  not 'amount  to  an  Jc^**''\   ^^ 
^entrie  and  feoirinent^»i;i//'ci^^r  to  all  purpofes,  as  fhall  be  faid  here-  9  jj^  s,S7,  *      • 
after  in  his  proper  place  in  the  Chapter  of  Releafes.  21  u.  6.  52. 

I 

Sed.  307. 

JP  T  en  a/am  cas  un  rehm  urera  A  ^  ^  5n  fome  cafe  a  releafe  (hall 

"^^  per  voy  JCextinguiflwleiity  et  en  inure  by   way  of  extinguilh- 

.  tiel  cafe  tiel  reteas  aydera  le  joynte-  ment,  and  in  fucli  cafe  fuch  releafe 

nant  a  que  le  releafe  fie  fuit  fait,  (hall  aide  the  jpyntenant  to  whom 

auxybien  come  +  lity  a  que  le  releafe  the  releafe  was  not  made^  as  we!J  as 

fuit  fait.    SicomeX  un  home  f jit  dif-  him  to  whom  the  releafe  was  made. 

feifie,  et  le  dijj'eifor  fait  feqfmeni  a  As  if  a  man  be  diffeifed,  and  the 

deux  homes  enjee,  ^  fi  || /e  diffellee  dilfeifor  makes  a  feoflFment  to  two' 

rele/japerjhn  fait  a  un  deles  feoffees,  men  in  fee,  if  the  difleifce  releafe 

donques  ^ eel  releafe  urera  a  ambi-  by  his  deed  to  one  of  the  feoffees, 

deux  les feoffees,  pur  ceo  que  lesfeof-  this  releafe  dial  enure  to  both  the 

fees  ont  ejlate  per  la  leij,  fcilicet,  per  feofl'ees,  for  that  the  feoffeea  hate 

feoffment,  et  nemy  per  tort  fait  a  an  eflnte   by  the  law,  fvilicet,  by 

nuUuy,  Sfc,  (3)  feoffment,  and  not  by  \Krong  doae 

to  any,  &c. 

« 

HERE  LiY^^/oft  fpeaketh  of  the  third  kind  of  releafes.    And 
the  reafon  of  this  diverfitie  (implied  in  the  ((!i*r.)  in  the  end 
of  this  Section)  between  the  difleifors  and  their  feoffees,  is  for  that 
the  feoffees  conoming  in  by  title  and  purchafe,  are  intended  in  law 
to  have  a  warraotie  (which  is  much  eAeemed  in  Law);  and  there- 
fore 

f  /«y — «  ceiuy  in  L.  and  M.  and  Roh.  ||  et  added  in  L.  and  M.  and  Roh« 

iji  added  in  L.  and  M.  but  not  in  Roh.        %  cet-^iel  m  L.  and  M.  and  Rob* 
\ji  not  in  L.  and  M.  nor  Rob. 

(1)  i.  e.  in  fome  refpe£t8i-*-as  to  fome        (2}  I.  e.  abfolutely* 
perfons.  (3)  [See  Note  81.] 

N  n  3' 
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fore  led  the  warrMitie  (hould  be  avoided,  the  releafe  (ball  enure  to 
both  the  feoffees  in  favour  of  purcbafors,  and  fo  the  right  and  bc- 
rn  *^H.  5.  ncfit  of  every  one  faved.  [^f]  And  in  antient  time  if  the  difleifor 
^9A^.\lfi^  had  n^ade  a  feoffment  in  fee,  or  a  gitt  in  taile,  or  a  leafe  for  life, 
fl!  AIT.  ?8.  *^"^  ^'^  feoftee,  donee,  or  lefl'ee  had  continued  in  feifm  quietly  a 
S7.hR'.6^,'3t.  y«rtr«  »nd  a  day,  the  en  trie  of  the' difleifce  had  not  been  lawfnll 
t9.  AiT.  W.  upon  him  ;  and  the  reafon  was,  for  the  benefit  and  fafegard  of  the 
*^" v^k ^^  warranty  (which  was  intended  by  law)  fliould  have  beene  deftroyed 

50  &  3  '^i!        ^^  ^^^'  ^^^^^^"     ^^"^  hereof  alio  more  Ihall  be  faid  in  hiB  proper 
5  H  2' entry       pli^ce  in  the  Chapter  of  Releafes. 
coog.  38.        13  R.  3.  tic.  AflT.  9.     1$.  AIT.  HO, 


(fi.RoU.Abr.  Sea.    S08. 

7^  N  mefme  h  mantr  efi^  fi  Ic  dif-  X  N  the  fame  manner  it  is,  if  the 

f^ijor  fait  un  leafe  a  un  home  JL  diflTeiibrmakflh  aleafe  toaman 

Mir  terme  de  fa  tie,  U  remainder  for  tcrmeof  liislife,  the  re-  rjQr    ^t 

V  ctijier  a  mi  outer  en  f€e,fi  le  diffeifee  mainder  over  to  another  in  ^  ^  -* 

relefla  a  le  tenant  a  terme  de  vie  tout  fee,  if  the  difleifee  releafe  to  the  te- 

fon  droit,  kc,  ccl  releafe  urera  aurj/-  nant  for  terme  of  life  all  his  right, 

bien  a  celuy  en  le  remainder,  come  a  &c.  this  releafe  ftiali  inure  as  well 

Ic  tenant  a  terme  de  vie,   lit  la  caufe  to  tiicn  in  the  remainder,  as  to  the 

efijpur  ceo  que  le  tenant  o  terme  de  tenant  for  terme  of  life.    And  Uie 

xit  vient  a  fan  eftate  per  coutfe  de  ley,  reafon  is,  for  that  die  tenant  for  life 

et  pur  ceo  eel  releafe  urera  ct  prent  commcth  to  lii^  ethite  by  courfe  of 

^    effed  per  voy  (fcxtinpi(/hmcnt   de  law,  and  therefore  this  releafe  Ihall 

droit  de  cclui/  *que  relvlja,  Sfc,    Et  i?niire  aiul  take  etfcft  by  way  of  ex- 

per  eel  releafe  le  tenant  a  terme  de  tinguilbment  of  the  riprht  of  him 

vie   n'ad  p/uis  (^mple   ne   grei ruler  which  releaieth,  &c.     And  by  this 

e/late  que  il  aroit  devant  le  releafe  releafe   llie  tenant  for  life  hath  uo 

jait  a  luy,  et  le  droit  celui/  que  re-  ampler  nor  greater  eftate  than  hee 

leffa  eft  tout  oufterwent  eitindt.     Et  hml  before  the  releafe  made  him,    . 

entant  que  cejl  leteafe  ne poit  enlarj^e  and  tile  right  of  him  which  releafe th 

Teftate  de  le  tenant  a  terme  de  ne,  isallop;etherextin<5l.  And  inafmuch 

il  ejl  reafon  que  eel  releafe  urera  a  as  this  releafe  cannot  enlarge  the 

celui/  en  le  remainder,  Sic,  eftate  of  the  tenant  for  life,  it  is 

reafon   that  this  releafe  dial  enure 
to  him  in  the  remainder,  &c. 
Pluis  ferra  dit  de  releafes  en  le        ji^4ore  fhall  he  faid  of  releafes  iq 

Chapiter  de  Releafes.  the  Chapter  of  lleleales. 

^r^EST  releafe  urera  auxibicn  a  cetutf  en  le  remainder,  came  a  U 
tenant  a  terme  de  vie,  <Sc."    Of  this   and  the  refl  of  Uiis 
Serlion,  for  avoyding  of  repetition,  more  Ihall  be  faid  in  his  proper 
place  in  the  Chapter  of  Releafes. 

* 

"  Tout  fan  droit,  S^cr  Here  by  this  (^c.)  is  implied,  title, 
flemand,  aud  other  words  which  may  trausferre  the  right,  &c. 
Alfo  here  is  implyed  of  in  or  to  the  land. 
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S6&:.  309. 

TTEM,  Jifoient  deux  parceners,  et  A  L  S  O,  if  two  parceners  be,  and 

Fun  alien  reo  que  a  luy  affiert  a^  "^  the  one  alienetli  that  to  her  be- 

un  auter,  donquea  Pauier  parceuer  et  longeth  to  another,  then  the  other 

t alienee  font  tenants  en  common,  parcener  and  the  alienee  arertenants 

in  comiuon. 

This  IS  evident,  and  needetb  no  explication. 

Sed.  310.  (Ant.  114.  a.) 

TTEMy   *  ?iotay  que  tenaunts  en  A  LSO,    note,    that    tenants   m 

^    commofi  puient  ejire  per  ^  title  de  common  may- bee  by  title  of 

prefcription,  ficome  Pun  et  fcs  auncvf-  prefer!  piion,  as  i  f  the  one  and  his  an- 

•  r    '       t  1  tors,  ou  ceux  que  ejlate  it  ad  ceitor^  or  they  whofe  eftate  hee  hjath 

L  "^'      •-•  en  vn  moitj/  o?ii  tenus  en  in  one  moitie  have  bolden  in  com* 

common  mefme,  le  moitie  ove  Paiiter  mon  the  fame  mbitie  with  the  otlier 

tfmant  que  ad  ranter  moitie yCt  ove  tenant  which  hath  the  other  moityy 

fcs  auncejlors,  ou  ove  ceux  que  ejlate  and  with  his  anceftors/  or  witb  thoi<^ 

*U  ad  pro  indivifoj,  de  temps  doiet  whpfe     ftate   he   Iiath    undivided, 

memoryne  curt,&ic.  Et  divet saute rs  time  out  of  minde  of  man.     And 

manners  potent  fa  ire  et  cavfer  homes  divers  other  manners  may  i«ike  and 

d'ejire  tenaunts  en  common,  que  ne  caufc  men  to  be  tenants  in  common, 

Jhfit  icy  exprejjes,  \\  S^c,   •  which  are  npt  here  expreft,  &c.  (i). 


o 


F  this,  befules  LitiUfon,  there  is  as  good  authoritie  in  law,  as  ll  E.  5.  Trans, 

there  is  for  all  his  Dther  cafes  throughout  his  three  bookes;  fAf'^^^**'  ^' 

but  joyntenants  cannot  be  by  prefcription,  becaufe  there  is  furvivor  8  ff  6  16  b 

betwcene  them,  but  not  bclweene  tenants  in  common.  Ub.  inirat.  W, 
The  two  (<5'f.)  in  this  Sedion  are  evident. 


Seel.  311. 


TTEir, 

-^    common 


^ir,  en  afrun  ras  tenenits  en  A  LSO,  in  fome  cafe  tenants  in 

.  mmon  day  cut  aver  de  lour  pof-  -^^  common  ouglit  to  have  of  iheii* 

fcjjion  fever alx  adions,  et  en  aj'run  ])o{reflionrevcral  aiSions,  andinfom^ 

cas  Us  joynaront  en  un  a6lion.     Car  calbs  they  fhall  joyne  in  one  aClion'. 

ft  font  deux  tenants  en  common,  et  Us  (3j  For  if  two  tenants  in  common 

font  be, 

» 
■    •  nota  que  not  in  L.  and  M.  nor  Roh.  (j)  [See  Note  82.] 

t  title  de  not  in  Roh..  .     (2)  The  reader  will  find  what  Littleto]^ 

J  fcfr,  added  in  Roh.  and  his  commentator  (ay  on  this  Aibieft 

I  &c,  not  in  Rch.  confirmed  and  exemplHiedby  the  Cafes  citeft 

in  Viner  and  Bacon^s  Abridgments,  and 
Comyn^s  Digeft,  imficr  the  proper  Titles* 
N'n  4 
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JQfnIt  d^q^es,  iU  doycnt  aver^  detix  be>  and  they  be  difleifed,  they  muil 
ajfifes,  et  nemy  un  ajfife;  car  chef'cun  have  two  aflifes,  and  not  one  affife  ; 
^de  tux  covient  aver  un  ajjift  de  fon  for  each  of  them  ought  to  have  one 
moitie,  S^c.  Et  la  caufe  ejU  pur  ceo  aflii'e  of  his  moity,  &c.  And  the 
que  tenants  en  common  jueroutfeiftes,  reaibn  is,  for  that  the  tenants  in  Com- 
oro per  feveralx  titiet  Metuuter-  moii  were  feifed,  &c,  by  feverall 
ment  efiacjot/ntenants;  car  fijhi^nt  titles.  But  otherwife  it  is  of  join* 
vint  juj/ntenant$yet  Us  font  diJjeifieSi  tenmits  ;  i'ov  if  twenty  jointenants 
ih  avervnt  en  toutt  hiir  uofnte$  forf^  be,  and  they  bee  diflelt'ed^  they  fliall 

J  me  unaJil'e,  pur  ceo  que  Hs  nont  have  ui  al  their  names  but  one  aiiiie, 

orfque  uu  joynt  title,  becaufe  they  have  not  but  one  joy  nt 

title. 


<Po(ttOO.  Cm.  Y  N  this  Sedion  weeleame  two  things:  firft,  that  in  reJl  adions, 
fc"  S'  p  ft..  ^  *"^  *°  acHons  alfo  that  arc  niixt  with  the  perronalty«  tenants  in 
JJJj[gJ^^-^v  common  fli&ll  levcr  m  action,  hecaufe  they  have  levcral  freeholds, 

aD^  claiiue  iu  h.  ieverall  tit)**.?  :  and  thereiore  i.n  they  thai  I  bee  I'e- 
venUiy  by  otIu*rs  impleaded,  lb  diail  Ihcy  ie\criili;  impl  ^(t  others 
in  ai  real  and  mixi  udioos,  unleife  it  be  iu  cafe  of  neceflity  tor  a 
thing  entire,  aft  heieaftei  in  this  Chapter  (hall  appeare.  And  JLt/- 
tfeton  here  putteth  the  cale  of  the  ailife  which  is  luixt  with  the  per- 
4  B-  4. 1ft.  b.  fonaltie,  and  therefore  hee  ntredeth  uut  to  put  any  cale  of  any  pray 
(Ant  1.80.  b.)      eipe  quod  rcddat ;  for  if  it  bee  lo  in  caf<>  of  .ilTife,  d  fortiori  in  writs 

ol  higher  nature,  which  is  necelVarily  iniplyed  in  the  (4*0.)  Now 
of  luits  that  found  in  the  realty,  and  of 'perfonall  anions,  Littleton 
ipeaketh  hereafter  in  this  Chapter.  The  fecond  thing  here  to  bee 
*  learned,  is  the  diverfitie  betweene  tenants  in  common  and  joyn- 
tenants,  which  both  of  it  felfe,  and  upon  that  which  hath  been  faid» 
it  apparant. 


%  ^  ^"^  Sea.  312.  [  1 96.  a.] 


/ 


TE  M,  Jifoient  troii  joyntenanfi,  ALSO,  if  three  joyntenants  bee, 

et  un  releafe  a  un  de  fes  com-  -^^  and  one  releale  to  one  of. his 

panions  tout  le  droit  que  il  adf  t^c.  et  fellowes  all  the  right  which  hee  hath, 

puis  les  *  auters  deux  font  di^eifits  de  2k.c.  and  after  the  other  two  be  dii* 

fentiertie^  At.  en  ce/l  cafe  les  deux  feilbd  of  the  whole,  &c.  in  this  cafe 

auiers  averoiU^f  feveralx  ajjifes,  Sfc.  the  two  .otben>  (hull  have  feverall 

m  cefi forme,  fcihcet,  Us  averont  en  afrifes,  &c.  in  this  manner,  viz.  they 

lour  tfmlideux  nofmes  wi  ajjife  de  les  iball  have  iu  both  their  names  an 

deux  parts,  ^o*  pur  ceo  que  les  deux  ailife  of  tiio  two  parts,  8ic.  beeaiife 

parts  Us  teignant  joint jraental temps  de  the  two  par Ls  they  held  jointly  at 

ie  dil/eifin. '  Et  quant  a  le  tierce  part,  ,  the  time  of  the  d  iiieifin.    And  as  to 

celvj/a  quele  releafe  fuit fait  ^covient  thethirdpart,  hetowhom  theieleafe 

4ivei  de  ceo  un  qDfe  en  Jon  nofme  de*  was  made,  ought  to  have  of  that  aa 

mefne,  pur  ceo  que  %  il  {quaunt  a  aflife  in  his  own  name,  for  that  hee 

vnrfmc  U  tierce  puii)  ^dsceo  tenant,  (as  to  the  fame  tburd  part)  is  thereof 

lA  tenant 

«  • 

t  i^ers  k  dijfeifor  a4d€4  in  Roh.  ,  f  &c.  added  in  Roh. 

•  umurs  not  inRoh*  %  U  uot  in  Roh. 
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in  cammonf  ifc.  pur  ceo  que  il  vieni  a  tenant  in  common.  See.  becaofe  bee 

eel  I  tierce  part  perforce  delreleafe^  coniraeth  to  thU  third  part  by  force 

et  nemy  tantjol&nent  perforce  del  of  tbe  releafe,  and  not  only  by  force 

joyrUure.  of  the  joynture. 

This  is  put  for  an  example  (which  ever  doth  iltuftrate  the  rule) 
^  and  is  evident  of  itfelte,  and  the  (^c.)  in  this  Sedion  ueedeth  no 
further  explication. 

^P.A  aV^                                  •       (Ant.  164.  a.) 

OeCU  JIJ.                                         (8.  Rep.  86.  b.) 

/TE  M,  quant  a  fuer  des  aSions  ALSO,  to  the  fuing  of  anions 

que  touchant%le  teal ti/,y  font di'  -^^  which  touch  the  realty,  there 

vtrfities  perenter  pa/tewrs  que  font  bee  diverlities  betweene  parceners 

eins  per  divers  difcenfs,  et  tenaunts  which  are  in  by  divers  defcents,  and 

en  common      Car  ft  •]  IiomejlH^fe  de  tenants  in  common.     For  if  a  man 

certaine  terre  tn  fee  ad    ijue  deux  feiled  of  certain  land  in  fee  hath 

**JiIes'\"\-etmoruii,et  'unfiles  entrant,  iflue  two  rlaughters  and  dyeth,  and 

4rc.  et  chefrun  de  env  ad  i^ue  un  Jfts^  the  dauglUers  enter,  &c.  and  each 

et  devierontfauns  pai  filvmfaJ  anter  of  them  hath  iffiie  a  fonne,  and  die 

eux,  per  que    i'un   moiiy  difrendljt  uilhoi'l    partiti  m    made    between 

a  lefts  d'un  parcen..^   et    tauter  them,  by  which  theonemoity  de- 

moitie  difcendyl  ai fts  (Tauter  parce-  fceiids  to  the  fonne  of  the  one  par- 

riQ6  bl"'**^"'*»  ^^  ^''^  cut  rent  ei  occu-  cener,  and  the  other  moitydefcends 
*"  ^  *  '-•  piont  en  cotn/'i.-'i  et  font  liif-  to  the  fonne  of  the  other  parcener, 
feijiet,  encejl  cafe  iU  aiejonc  en  lour  and  they  enter  and  occtipic  in  com- 
jdeux  nojines  un  affife,  et  nemy  deux  mon  and  bee  difleifcd.  in  this  cafe 
ajjifes.  Et  la  C4iufc  ej,  que  coment  tliey  (hall  ha\e  in  tljeir  two  names 
que  iU  veignont  t*ins  per  divers  iUf-  o ',e  aflife,  and  nottwoaflifes.  And 
cents,  Ar.  uncnrc  i^s  font  prnenerSf  the  ranfe  is^  *x>r  ihat  albeit  they 
et  brief c  dt  piifiitume  lacietKia  ai't  come  in  bv  divers  defrents,  &c.  vet 
eftt.it  eux.  Jut  i/o  Jie  font  parcencts,  they  are  parceners,  and  a  writ  of 
eyani  n garde  oti  refperl  lantfo/etnent  i)urLition  ^ielh  betweone  them.  And 
a  *  /efeifin  et  pf>iif]iti  n  de  lour /acres,  they  are  not  parceners,  having  re- 
mps  lU  font  patttff's  pluis,  eyant  gard  or  refpe<il  onely  to  the  ieifin 
refped  a  CctlaU  qipt  difcendiji  de  tour  and  poffcflion  of  their  mothers,  but 
,aye/  a  l^nn  rhcren^  cor  its  nevoyent  they  are  parceners  rather,  having 
ejtre  par'^vnen^  /  lour  mes-es  nefueront  refpecft  to  the  eftate  which  defcended 
parceners  odicant,  J  Sfc.  Et  ijjint  a  from  their  grandfather  to  their  mo- 
tie/  refped  et  confideration,  iciliret,  thers,  for  they  cannot  bee  parceners 
S^uant  a  le  pri/ner  difcent  que  fuit  a  if  their  mothers  were  not  parceners 
our  meres,  its  ont  un  title  eti  parce-  before,  &c.  And  fo  in  this  refpeci 
narie,  le  quel  fait  eux  parceners,  Et  and  confideration,  viz.  as  to  the 
auxy  Us  ne font  forf que  come  unheire  firft  deicent  which  was  to  their 
a  lour  common  auncejior,  fcilinet,  a  mothers,  they  have  a  title  in  parce- 
lour  ayelf  de  que  la  ierre  difcendifl  a  narie,  the  which  makes  them  par- 

loux  ceners. 

I  tiirci  not  in  Roh.  ff  it  mvruft,  it  Ui  files  intront,  eic,  H 

4  tn  a<}<ied  in  Roh.  chifcun  d$  enx  adifue  unfith  not  in  Roh. 

%  bome^-^deux  farceueti  in  Roh*  *  le^^^ar  in  Roh. 

^^JU^i^fiis  ifi  Roh,  I  ^r.  not  in  Roh. " 


• 
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hur  meres.  Et  pur  cenx  caujes  de-  ceners.  And  alfp  they  are  but  as 
tant  partition  enter  eux,  At.  ih  ave*  one  heire  to  their  common  anceftor, 
Tont  un  ajfife,  coment  que  ils  veignont  viz.  to  their  grandfather,  from  whoni 
dttsperjeveratx  dijcents%,  the  land  defcended  to  their  mothers. 

And  for  thefe  caufes,  before  partition  between  them,  &c.  they  fliali 
have  an  aflife^  although  they  come  in  by  feverall  defc^nts. 

<Ant.i64.  a.)  This,  upon  that  which  hath  beene  faid  in  the  Chapter  of  Parce- 
Vii  Sect  241.    ners,  is. evident :  where  you  may  reade  excellent  points  of  learning, 

and  diveiiities  concerning  this  matter ;  all  which  arc  here  either 
expreffed  or  implyed,  as  the  ftudious  and  diligent  reader  will  ob- 
ferve. 

Se<^.  314. 

• 

TTEM^  fi  font  deux  tenants  en     A  I^SO,  if  there  bee  two  tenants 

-*    common  de  certaine  terrc  erijecy    "^^  in  common  of  certaine  land  in 

et  ils  doneront  ccltcrre  a  nn  home  en    fee,  and  they  give  this  land  to  a  man 

h  taife,  ou  kfjevont  a  un  home  pur    in  taile,  or  let  it  to  one  for  terme  of 

terfiie  de  vie^  rendant  a  eux  annuel^   life,  rendring  to  them  yearely  a  cer- 

ment  un  certaine  rentj  et  un  iiver  de    taine  rent,  and  a  pound  of  pepper, 

pepper^  et  un  ejpcrver  ou  un  chivai,    and  a  hawke  or  a  horfe,  and  they 

et  ils  font  fcifics  de  ccjlfemce^  et  puis    bee  fcil'ed  of  this  fervice,  and  after- 

tout  le  rent  (ft  aderere,  et  ils  dijlrcig'    wards  the  whole  rent  is  behind,  and 

neront  pur  cvOf  et  le  tenant  a  eux  fait    they  diftraine  for  this,  and  the  te- 

refcofis.     En  cejl  cds  quant  a  le  rent    nant  makeih  refcoule.     In  this  cafe 

ei  liver  de  pepper  ils  avcront  deux    as  to  the  rent  and  pound  of  pepper 

affifes,  et  quanta  fefpen'er  on  le  chi-    they  (hall  have  two  affiles,  and  as 

valforfque  unajpfc.    Et  la  caufepur    to  the  hawke  or  the  horfe  but  one 

que  ils  averont  deux  ajlfts  quant  a  le    alfife.     And  the  reafon  why  they 

rent  et  liver  de  pepper  eft  ceOf  entant    fliall  have  two  affifes  as  to  the  rent 

que  Usfueront  tenants  en  common  en    and  pound  of  pepper  is  this,  info- 

feverall  titles,  et  quant  ilsjieront  un    much  as  they  were  tenants  in  com- 

doneeh  le  tat/le  on  leas  pur  terme  de    mon  in  feverall   titles,   and   when 

vie,favant  a  eux  le  reverfion,  ct  rcn-  *  they  made  a  gift  in  taile  or  leafe  for 

dant  a  eux  certaine  rent,  ffc,  tiel  7C-    life,  faving  to  them  the  reVerfion, 

fervation  eft  incident  a  lour  reverfion  \    and  rendering  to  them  a  certaine 

et  pur  ceo  que  lour  reverfon  eji  en    rent,  8cc.  fuch  refervation  is  inci- 

common,  et  per  feverall  titles,  ficome    dent  to  their  reverfion  ;  and  for  that 

lour  popeffion  J  ait  devant  le  rent  et    their  reverfion  is  in  common*,  and 

enters  chofes  que  poient  eft  re  feveres,    by  feverall  titles,  as  their  poifeffion 

etfueroni  a  eux  referees  fur  le  done,    was  before  the  rent  and  other  things 

ou  fur  le  leas,  queux  font  incidents    which    may  be  fevered,  and   were 

per  le  ley  a  lour  reverfion,  tiels  chofes    referved  unto  them  upon  the  gift, 

iffmt  rejervesj'uerontde  la  nature  del    or  upon  the  leale,  which  are  inci- 

reverfion,    Et  entant  que  le  reverfion    dents  by  the  law  to  their  reverfiony 

eji  a  eux  en  commori  per fever'all  titles,    fuch  things  fo  referved  were  of  thfe 

il  covient  que  le  rent  et  le  liver  de    nature  of  the  reverfion.     And  in  as 

pepper, queux  poient  eftref^eversjfoyent    much  as  the  reverfion  is  to  tl^ern  in 

a  eux  en  common,  et  per  feverall  titles,   common  by  feverall  titles,  it  beliov- 

^        Et  '  etU 


X  ftfr.  added  in  R^ 


t 
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Et  de  ceo  ib  averont  deux  ajjifes,  et  etb  that  the  rent  and  the  pound  of 

chefcun  de  eux  en  fan  affifeferrafon  pepper,  which  may  be  fevered,  be 

fleint  de  le  moitie  de  le  rent,  etie  k  to  them  in  common,  and  by  feverall 

.  moitie  del  liver  de  pepper.     Mes  de  titles.    And  of  this  they  ihall  have 

Pejperver  ou  de  chival,  que  nepoyent  two  aflifes,  and  each  or  them  in  his 

eftre fevers,  il$  averont Jforff/ueun  of-  anTiCe  fliall  make  his  plaint  of  the 

jlfe,  car  home  nepoitjaire  un  pleint  moitie  of  the  rent,  and  of  the  moitie 

en  ajfife  de  le  moitie  dun  ejperver,  of  the  pound  of  pepper.    But  of 

ne  de  le  moitie  d'un  chival,  ^c.     En  the  hawke  or  of  the  horfe,  ivhich 

mefme  le  mazier  eji  d*auter  rents  et  cannot  be  fevered,  they. flial  have 

d'auter  ferviees  que  tenants  en  com^  but  one  affile,  for  a  man  cannot 

mon  ount  en  grotfe  per  divers  titles,  make  a  plaint  in  an  affife  of  the 

4rc.               ^        •  moitie  of  a  hawke,  nor  of  the  moitie 

of  a  horfe,  &c.     In  the  fame  manner  it  is  of  other  rents  and  of 

other  ferviees  which  tenants  in  common  have  in  grofTe  by  divei^ 

titles,  &c. 

* 

"    17  JV  crfi  cqfs  qvant  a  le  rent  ^t  liver  de  pepper,  i9s  averount  deux 
ajjifesj  et  quaunt  a  Vefperver  ou  le  chival  forfqiic  un  affife,*' 
But  for  the  better  underftanding  hereof  it  is  to  bee  kuowne,  that 
r     •  .^   a  1   '^  ^^^^  tenants  in  common  bee,  and  they  gra>nt  a  rent  of.  20  (Ante  147.  b.) 
I  *  y  /  •    'J  (hillings  per  annum  out  of  their  laud,  the  grantee  (hall  have  Pt  Com.  HilL 
two  rents  of  ao  (hillings,  for  that  every*  man  s  grant  fhall  be  taken  J^?' v^h"<S? 
mod  ilrongly  agaiud  himfelfe,  and  therefore  they  be  feveral  grants  ^19] 

inlaw.  ...  (5.  Rep.  7.  b- 

But  if  they  two  make  a  gift  in  taile,  a  leafe  for  life,  &c.  referv-  Plowd.  289.  b.) 

ing  twenty  fhillings  rent  to  them  and  their  heires,  they  fliall  have  but  ^jj  j^^p  ^^^^ 

one  20  (hillings,  ior  they  ihall  have  no  more  then  themfelves  referv-  Ant.  148.  b.) 
ed :  and  the  donee  or  Jeflee  (hal  pay  but  20  (hillings  according  to 
their  own  e.\prelVe  refervation  :  and  albeit  the  refervation  of  rents 
feverable  bee  in  joynt  words,  yet  in  refped  of  the  feveral  reverGoos 
the  law  make  thereof  a  feverance.  Now  for  the  rent,  as  namely  ao 
uiillings  or  a  pound  of  pepper  may  bee  fevered,  the  one  tenant  in 
common  may  have  an  aJTife  for  the  moity  of  10  Ihillings,  and  the 
moitie  of  a  pound  of  pepper,  de  medittate  u/iius  iibr  piperis,  but  he 

cannot  have  an  aflife  of  ten  fhillings,  or   de  diniidio  libra  piperis.  Videl6.A(r.  pL 

But  for  the  hawke  or  horfe,  albeit  they  be  tenants  in  common,  they  l-    16  E.  5. 

fhal  joyne  in  an  alTjfp,  for  otherwife  they  (hould  bee  without  re-  Joyndreen 

medie,  for  one  of    them   cannot  jnake  his  plaint  in  affife  of  the  '  **"*'      ' 
moitie  of  a  hawke,  or  of  a  horfe,  for  the  law  will  never  fuifer  any 
Fln*^   hi  "**"  ^^  demand  any  thing  againft  the  order  of  nature  or 

L  y/*     'J  reafon,  as  Wore  it  appeareth  by  Lif^^/aw,  SedHon  129.  jicgufa. 

Lex  enimfpedat  naturce  ordincnt.     Alfo  the  law  will  never  enforce  a  Vide  Se€L  lt9. 

man  to  demjind  that  which  he  cannot  recover,  ahd  a  man  cannot  ^ .,  r  .^  1- 

recover  [I]  the  moytie  of  a  hawke,  horfe,  or  of  any  other  entire  fj^  j/^ ' 

thing:  Lex  neminem  cogit  ad  tana,  feu  inutilia.     But  in  that  cafe  Regula. 

they  ihall  joyne  in  an  aiiife,  and  the  reafon  is,  Ne  curia  Domini  Regis  (3.  Cro.  159. 

deficeret  injujliiid  cxhibaidd.  or,  JjCX  non  debet  dejicere  conquerenti-  ^"t*  ^^'  •• 

bus  injujliiid  exhibendd.     And  if  they  fliould  not  joyne,  they  fliould  r9\i^'^^Q^ 

h&ye  damnum  et  injuriayrt,  smi  yet  fhould  have  no  remedie  [*]  by  (1.  Roil.  Abrl** 

law»  which  (hould  be  inconvenient^  but  the  law  will,  that  in  every  107.    Noy  i84. 

cafe  where  a  man  is  wronged,  and  endammaged,  that  he  ihall  liave  Ant.  157. 

remedie.    Aliquid  concedxtur  ne  injuria  x^maneret  ijnpunita  quod  I^r^*"  J?'^ 

(Uids  non  concsderctUr,  Regula. 

And 


1 


Lib.  3.  Cap.  4.    Of  Tenants  in  Common.     SeS.  315. 

ffi]  5H.  7.  a.         [m]  And  teaantB  in  common  ihall  joyne  in  a  quare  impedity  be- 
13  £.  i.  %9Ut    eanfe  the  prefenUlton  to  the  advowfon  is  entire. 
S^^r^i  N  -^^^  tenanti  in  eonunon  of  afeignioiy  (hall  joyne  in  a  writ 

6  £.4.  lo/  0^  ^^^^  ^^  ward,  and  raviihinent  of  ward  for  the  bodie,  becaufe 
15  E.  9.  dm     it  is  entire. 

mll^DtmcDt  10.  If  two  tenants  in  common  be  of  the  wardAiip  of  the  bodie,  and 
W 1?  ^-  *•  ^»^'  one  doth  raviAi  the  ward,  and  the  one  tenant  in  common  releafes 
loH.  &Aff  39.  *^  ^^*  raviiher,  this  (hall  goe  in  benefit  of  the  other  tenant  in  com- 
18E.  3.  56l  *  mon,  and  he  (liall  recover  the  whole,  and  this  releafe  (hatl  not  be 
(Moor  it4.  any  barre  to  him.  And  fo  it  is  if  two  tenants  in  common  be  of  an 
1.  RoU,  B«^  advowfon,  and  they  bring  a  quare  impedit^  and  the  one  doth  re- 
^^^  leafe,  yet  the  other  (hall  fue  forth,  and  recover  the  whole  prefent- 

menU 
Two  tenants  in  common  (hall  joyne  in  a  detinue  of  charters,  and 

if  the  one  be  nonfuit,  the  other  (hall  recover. 
18  £.  3L  5&  It  is  fiud  that  tenants  in  common  (hall  joyne  in  a  IVarrantia 

Chartct^  but  fever  in  voucher. 

"  Moitie  de  chivaly  SfC."    Here  is  implyed  or  any  other  entire 
Tent  or  fervicc. 

**  Per  divers  titles j  SfC^    That  is  by  feverall  titles,  and  not  by 
one  joyat  title,  as  hath  beene  faid. 


Sed.  315. 

T  TEM,  quant  al  a&unu  perfonah  A  L  SO,  as  to  anions  perfonals  te^ 

^   tenants  en  common  averont  tiels  -^^  nants  in  common   may  have 

adions  perfonals  joyntment  en  touts  fuch  u6kion  perlbiialsjoyntly  in  all 

lour  mofmeSf  ^Jicome  de  trefpas,  oh  their  names,  as  of  trefpafle,  or  of 

irde  offence  que  touehe  lout  tenements  ofTences  which  concerne  their  tene- 

en  common^  Jicame  de  brufer  %  tour  ments  in  commotr,  as  for  breaking 

meajons,  \\  de  enfreinder  de  lour  clofeSf  their  houfes,  break!  ntr  their  clofes, 

depafture,  degajlerj  et  de  fouler  %  des  feeding,wafling,  and  defowling  their 

heries,   de  couper  lour  bois,  ••  de  ^rafTe,  cutting  their  woods,  for  fifh- 

fifcher  en  lour p^chariey  &  bujufmo-  ing  in  their  pifchary,  and  fuch  Jike. 

di.    '\^  Et  en   ceji  cas  tenants  en  In  this  cafe  tenants  in  common  fliall 

common  averont  un  a3ionjoyntment  have  one  a6^ion  ioyntly,  and  fliail 

€t  recoveronijointment  lour  damages^  recover  jointly  their  damages,  be- 

pur  ceo  que  fa&ion  ejl  en  leperfonal"  caufe  the  a&ion  is  in  the  peribnalty, 

ije,  et  nemy  en  le  realtiejl^i^c*  and  not  in  the  realtie^  &c. 

10  E.  3.  51.  *^J  VE RONT  tiels  oBions perfonah jojfntment  en  touts  lour  nofmcs, 
^^tn  ^^'^    ®y  ^^*®  it  appeareth  that  tenants  in  common  r^Qg  ^^ 

5  H.  4.  3.  ^*^^  ^*^'®  perfonall  adions  joyntly.     And  it  is  to  be  ob-  *-   ^  *    '■* 

>4H.  4. 31.  ferved,  that  where  dammages  are  to  be  recovered  for  a  wrong  done 
3H.6.57.  to 

^Jtcsmi    teftaffanmr  in  Roh.  §  det^^de  Icitr  in  Roh. 

t  ^  not  in  Roh.  **  et  added  in  Roh. 

I  di  added  la  Roh.  f  f  £/  not  in  Roh. 

II  lir  not  in  Roh.  1%  ^c.  not  in  Roh. 


Lib.  9.  Of  Tenants  in  Common.  Se6t  315« 

to  tenants  in  common,  or  parceners  in  a  perfonall  adHon,  and  one  12  h.  6.  22. 

of  them  die,  the  furvivor  of  them  (hall  have  the  action;  for  albeit  3«  H.  6. 14J 

the  property  or  eflate  be  feverall  betweene  them,  yet  (as  it  appear-  ^8  E.4»  30. 

eth  here  by  Littleton)  the  perfonal  adion  is  joynt.  10  H^r  *»^ 

fl  H.  7.  S9.        37  H.  6.  30.        21  E.  4.  If.        (1.  Sid.  157.        O^  Ja.  dSl.        1.  Sid.  49. 
2.  Roll.  Abr.  91.     10.  Rep.  134^  a.) 

*^  Et  hvjvfmodi!*     Hereby   is  implied  a  diverfity  between  a  Vide  Se6t.  S19, 

chattle  in  poiTeiTion,  and  a  perfonall  chofc  in  a^on  belonging  nnto  320,  Stx. 
them'.    As  if  two  tenants  in  common  be  of  land,  and  one  doth  a 
trefpalTe  therein,  of  this  adlion  they  are  jointenants,  and  the  furvivor 

/hall  hold  place.    So  it  is  if  two  tenants  in  common  be  of  a  man-  (f .  Cni.  I9.t 

nor^  and  they  make  a  bailife  thereof,  and  one  of  them  dieth,  the  fur-  S2  R  6.  if. 

vivor  (hail  have  the  adion  of  account,  for  the  adion  given  unto  them  ^  ^  S.  7. 

for  the  arrerages  upon  the  account  was  joint.     So  it  is  if  two  te-  ^^  ?i2*^    * 

nants  in  common  fow  their  land,  and  one  doth  eate  the  fame  with  45  £,  3.  tk  14 

his  cattle,  though  they  have  the  come  in  common,  yet  the  adion  sr  H.  6. 32. 38^ 

given  to  them  for  trefpafle  in  the  fame  is  joynt,  and  (hall  furvive.  (i*  Nc^  135. 

For  the  trefpafTe  and  damage  done  to  them  was  joynt,  all  which  ^- l^H.Abr.  90. 

here  is  implyed  by  Littleton,  who  faith,  that  they  (hall  have  an  ^l  ^'  ^^' 
adion  joyntly,  and  the  fame  law  is  of  coparceners. 

But  if  two  tenants  in  common  be  of  goods,  as  of  an  horfe  or  of  (poft,  900.  «. 

any  other  goods  perfonall,  there  if  one  dye,  his  executors  (liall  be  7.  Rep.  Ilairi 

tenant  in  common  with  the  furvivor.  cafe  fub  fin. 

10.  Rep.  134. 
Ant.  185.>       38  £.  3.  5.        17  £.  3. 11.      .  3  H.  5.        Quare  Imp.  71.        14  H.  4.  12. 
9H.6.30.    f2H.4Ll4.    37H.6.9.U    10  Elu.  Dyer  279.    F.  N%  B.  3|k    9£.3.36»37. 
PI.  Com.  Seignior  Barkley's  cafe. 

"  Et  nemy  en  le  reallie,  Spc."  If  two  tenants  in  common  be  of 
an  advowfon,  and  a  fhiui^er  ufurpe,  fo  as  the  right  is  turned  to  an  / 
adion,  and  they  bring  a  writ  of  Qiozre  impedit  which  concemes  the 
rcaltie,  the  fixe  months  palle,  and  the  one.dyeth,  the  writ  (hall  not 
abate,  but  the  furvivor  Ihall  recover^  otherwife  there  (hould  be  no 
reniedie  to  rcdrcile  this  wrong.  And  fo  it  is  of  copfi^rceners,  and 
.this  is  one  exception  out  of  our  authors  rule. 

.  [a]iBut  if  three  copnrceners  recover  land  and  dammages  in  an  [a]  j4£,  3^ 
aflife  of  Mordanccjler,  albeit  the  judgement  be  joynt,  that  they  iluill  Execution  73. 
recover  the  land  and  dammages,  yet  the  dammages  being  accef-  *•''  ^  ^-  3.  b. 
forj',  though  thry  bfC  perfonall,  doe  in  judgement  of  Uw  depend  ^'J^'It  -^ 
wp<»n  the  freehold  being  the  principal,  which  is  feverall.     And  3liUp.i4.L 
though  the  words  of  the  judgement  be  jo?nt,  yet  (hall  it  be  taken  Am.  1^4.  i,.  *' 
for  diftributive.     And  therefore  if  two  of  thera  dye,  the   entire  1.  Roll.  Abr, 
dammages  doe  not  fiirvive,  but  the  third  (hall  have  execution-  ac- '  ^^••) 
cording  to  her  portion ;  and  this  is  another  exception  out  of  our 
author's  rule.     But  if  all   three  had  fued  execution  by  force  of  an 
Elegit,  and  two  of  thera  had  dyed,  the  third  iliould  have  had  the 
whole  Ly  I'urvivor,  till  the  whole  damages  be  paid. 

If  the  aunt  and  niece  join  in  an  adion  of  wafte,  for  wade  done  45^.  5  5  ^ 
in  the  life  of  the -other  filler,  the  aunt  fliall  recover  the  dammages  48  E.  3. 14.  '  • 
onely,  becaufe  the   fame  belongs  not  by  law  to  the  niece.    And  ilH.  4.i6.b. 
fouie  hold  the  dammages  in  that  cafe  to  be  the  principalL  ^^  ^'  ^-  ^^'  b. 

11  £.  2.   W&n. 

115k    tCro.  I9i    Ant.53.  b» 


I 
\ 


Lib;  3,  Cap.  4.  Of T^nantaU Common.  Sed;.  31 6-*-3 is: 
ffSi.-'JSf*-      .  Sea.  316. 

TTEMjfi  deux  tenants  en  common     ALSO,  if  two  tenants  in  com- 
-^  font  un  leafe  de  lour  tenements  a    -^  men  make  a  leafe  of  their  te-    ' 
w%  cmter'pur  terme  des  ansy  rendant  a    nements    to    andlher    for  TiqQ   i^i 
€ux  certaine  rent  annua/ment  durant   terme  of  yeares,.  rendring  L   9  *     -J 
le  termtyfi  U  rentfoit  aderere,  S^c  fes    to   ihem  a  certaine    rent  yearelj 
tenants  en  common  averont  un  aSion    during  the  terme^  if  the  rent  bee 
dedebt  envers  le  lejee,  et  nemy  divers    behind,  8cc.  the  tenants  in  common 
oQionSy  pur  ceo  que  taSion  eji  en  *  la    fhall  have  an  a<5lion  of  debt  a^ainft 
ptrfonatiy.  the  leffee,  and  not  divers  anions, 

for, that  the  adlion  is  in  the  per- 

fonaltv. 

This  upon  tliut  which  hath  been  faid  is  evident. 
/ 

Sed.  f  317. 

IIJ  E  S  en  avowry  pur  le  dit  rent    TiUT  in  an  avowry  for  the  faid    ^ 
-^^   ils  covietitj'ever,  car  ceo  eJi  en    ^  rent  they  ought  to  fever,  for  this 
le  realtie,  come  le  ajfife  ejlfupra.  is  in  the  realty,  as  the  affile  is  above. 

Vjd.  9.3.  ^^.      This  being  an  addition  to  Littleton,  albeit  it  be  confonant  to- law    • 
Pl.^m.Sfig.    yet  I  omit  it. 

<Stmt.3«H.8.  "  O    XI      «,«' 

Ant.  167.  a.  OeCt.    318. 

187.  a.)    ^ 

^TT  EM,  tenants  en  common  poyqnt  ALSO,  tenants  in  common  may 

^    bienfoire partition  enter  eux  s'ils  ^^  well   make  partition  , between 

voUent,  coment  que  ilsXne  ferrout  themif  tliey  will,  but  they  (hall  not 

compelles  de  faire  partition  per  fa  be  compelled  to  make  partition  by 

ley;  mes  sHlsfont  enter  eux partition  the  law ;   but  if  they  make  partition 

per  lour  agreement  et  conjent,    tiel  betweene  themfelves  bv  their  agree- 

partitioneji  affetsbane^  comeeji  ad-  ment  and  confent,  ihc''h  partition  is 

judge  en  le  liver  d^ajifesl  good  enough,  as  is  adjudged  in^  the 

bookeofalfifes. 

2M^M7^2^'       ?[  ^^''  fufficient  hath  beene  faid  in  •  the  Chapter  of  Parceners 

19.  Afl-.  p.  1.      *°^  Joyntenants. 

SO.  Afl*.  p.  8. 

47E.3.22.  "  Enle  liver  d'ajjlfcsr    This  booke  is  of  great  authoritie  in 

law,  and  is  fo  called  becaufe  it  principally  containeth  the  proceed- 
mgs  upon  writs  of  aflife  of  novtl  (^Jeijin,  which  in  thofe  daycs  was 
fcfiinum  etfrequens  retnedium, 

•or  S^  *"  *"      ""  "  ^''  '^'^  in  I-  «»<i  M.  and  Roh. 


Lib.  3.  Of  Tenants  in  Common.      Sed.  3 1 9,  3S0# 


Seft.  319. 

TTJEMy  ficome  yfont  tenants  en  A  LSO,  as  there  bee  tenants  in 

■^   common  de  terres  et  tenements,  6fc.  -^^  common  of    lands  and  tene* 

come  eft  avantdit,  en  mefme  le  man-  ments,  &c.  as  aforefaid,  in  the  fame 

ner  yfont  %  de  chattels  reals  et  perfo^-  manner  there  be  of  ciiattells  reals  and 

nals.      Sicome**  leaj'e  foit  fait  de  perfooals.     As  if  a  leafebee  made 

certaine   terres  a    deux  homes  piir  of  certaine  lands  to  two  men  for 

terme  de  20  ansy  et  quant  ilsfont  de  tenne  of  20  yeaces,  and  wlien  they 

fl  no    a  1  ^^^  polfefjes  C'un  de  les  leffies  be  of  this  poflefled,  the  one  of  tlie 

gf"^^^^  ceo  que  a  luy  ajfiert  leflees  grant  that  which  to  hmi  be- 

durant  le  terme  aunautery  donque  Ipngeth  to  another  during  the  terme, 

mefme  celuy  a  que  le  grant  eft  fait  et  thcu.hee  to  whom  the  grant  is  made 

Paufer  tiendront  et  occupieront  en  and  the  other  lliali  hold  and  o^cupie 

xommo7i,                          .  in  common. 

"  QRANT  ceo  que  a  luy  affiertr    The  fame  law  it  is  if  the   Vid.  Se6t.  Si% 
one  lefl'ee  in  this  cafe  make  a  leafe  for  part  of  the  terme,  the   I^'^^'-qII**  if" 
fecond  leiTee  and  the  other  are  tenants  in  common,  as  hath  been      " '       *^^ 
faid  in  the  Chapter   of  Joyntenauts.     The  (<5"C.)  in  this  Sedion, 
iniplyeth  other  hereditaments  whereof  men  may  be  tenants  in  com- 


mon, whereof  fufHcient  bath  beene  faid  before. 


Seca.  320. 


TTEMyft  deux^  ontfjoyntment 
"*  le  garde  de  corps  et  de  terre  d^un 
enfant  deins  age,  et  Pun  de  eux  granta 
a  un  auter  ceo  que  a  luy  ajfiert  de 
mefme  le  garde,  donque  le  grantee,  et 
tauter  que  ne  granta  pas,  averont  et 
tiendront  ceo  en  common,  Sfc. 


'V. 


A  LSO,  if  two  have  joyntly' the 
•"-  ward(hip  of  the  body  and  land 
of  an  inf:mt  within  age,  and  the  one 
of  them  grant  to  another  that  which 
to  himfeife  b^longeth  of  the  fame 
ward,  then  the  grantee,  and  the 
other  which  did  not  grant,  fliall 
have  and  hold  this  in  common^  8cc. 


HEREBY  it  appeareth,  that  there  may  bee  tenants  in  common  16E.  S,  tit.Aid. 
as  ^'cll  of  chattels  reali  entire,  as  ward/hip  of  the  body,  &c. 
as  of  chattels  perfonal,  as  a  hawke  or  a  horfe.  If  two  tenants  in 
common  be  of  a  feigniory,  and  a  ward  fall,  ihey  are  tenants  in 
common  of  the  ward/hip  afwel  of  the  body  as  land.  And  fo  it  is 
if  the  land  it  felfeefcheat  to  them,  they  (hall  lie  tenants  in  comjnon 
thereof,  and  fo  it  is  of  parceners. 

"  En  common^  8^\c^     Here  (J^c)  implyeth  auy  other  entire  Vid. devani, 
chattell.  *  Sea  3i5. 


I  [199a] 
^poJeJ/ioMj  it  proprietors  added  in  L.  and        *  joynienaats  added  in  L.  and  M.  and 

M.andKoh.  Roh. 

**/  added  In  L.  and  M.  and  Roh.  f  jopament  not  in  L.  and  M.  nor  Roh. 


lib.  3.  Cap.  4.  Of  Tenants  in  Common.  Se6l.321*>*329. 

Se<a.  321. 

ipN  mefme  h  nwner  eft  de  chateur  TN  the  fame  manner  it  isoFcbftttels 

^^  ptrfonah.      Sicome  deux    atit  -*  perfonalt.  As  if  two  have  ioyntly 

%ioyntmeHt per  done  ou  per  achate  un  by  gift  or  by  buying  a  borie  or  an 

ckival  ou  boef'e,  &c   et  tun  grant  ceo  oxcj  &c.  and  the  one  grant  that  to 

^uea  luy  ajfiert\^de  mefme  le  c'ival  him  belongs  of  the  fame  horfe  or 

ott    ho^e   a  un  outer ,    danques  le  oxe  to  another^  the  grantee^  and  the 

grantee,  et  tauter  que  negranta  pas,  otliCr  which  did   not  grants   (ball 

aoeront  et  poffideront  tiek  rhateux  have  and  pofTefle  fuch  chattels  per- 

perfonab  en  common  §.     Et  en  tieis  fonuls  in  common.    And  in  iQch 

cajes^  ou  divers  perfoti$  ant  chateux  cafes,  where   divers  perfons  have 

reals  ou  perfonels  eti  common  %  etper  chattels  real  or  perfonal  I  in  common, 

divers  titles,  fi  tun  de  eux  moruji,  les  and  by  divers  titles,  if  the  one  of 

auters   que  furvefquont  navera  ceo  them  dieth,  the  others  which  fur- 

perUfwxvoor^meslesexeaUorsceluy  vive  dial  not  have  this  as  furvivor> 

que  moruJI  tiendront  et  occupieront  but  the  executors  of  him  t.aq  .[^1 

c€0  ovefque    eux    que  furvefquont f  which  dieth  (hall  hold  and  '-  ^^'     '"* 

ficome  tout*  tejlatorjijl  ou  devoit  en  fa  occupie  this  with  them  which  fur- 

vie,isc.purceoaue  lour  titles  et  droits  vive,  as  their  tcftator  did  or  ought 

€11  ceo/uerontjeverals,  S^c.  to  nave  done  in  bis  life  time,  8Lc. 

becaufe  that  their  titles  and  rights 
in  this  virere  feverali,  &c, 

Vid.  devftDt,  Tills  18  evidcDt  enoufib,  and  hereof  fufficient  hath  beene  (aid 

Sea  ii5.  before. 

Se<a.  322. 

TT  EM,  en  le  cafe  avantdit,  ficome  ALSO,  in  the  c6fe  aforefayd,  as 

-*   deux  ont  eftate  en  common  pur  '^^  iftwohaveaneiiateincoinmoa 

terme  d^am,  kc.  tun  occujpie  tout,  et  for  terme  of  yeares,  &c.  the  one  oc- 

fniji  tauter  hors  de  pcjffeffion  et  occw-  cupy  all,  aod  put  the  odier  out  of 

pation,  4rc.  donques  celuy  que  eft  mife  poUeilion  and  occupation,  bee  which 

Aors  dt  occupation  avera  envers  tauter  is  put  out  of  occupation  fliaii  have 

brief ede  eje^tionefirmiDcfe/amozVze,  againft  the  other  h  writ  of  eje&ione 

tfc.  jfl'nTUB  of  the  moitie,  &c. 


Sc6l.  323. 


£ 


N  mefme  le  maner  eft  lou  deux  T  N  the  fame  manner  it  ia  where  two 

teignont  legarddes  tenes outene-  ^  hold  the  wardfliip  of  lands  orte- 

mentsdurantle nonage  d*un  enfantjfi  nemeutsduring  the  nonage  ofanen-^ 

tun  fant, 

I  Jcysameni'-^cpit  iftate, in  L.  and  M.  and  and  M.  nor  Roh- 

^^'        ,     ,    ,.     .  «  ^f . :idded  in  L.  and M.  and 'Roh. 

I  dt  mefim  U  ehnnd  w  lf9ife  not  in  L.  ^f  V c.  added  in  L.  anU  M.  and  Roh. 
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l*un  oufta  Vauter  defm  pqffiffion,  il   fant,  if  the  one  ooft  the  other  of  his 
qtie  ejt  oufie  Qvera  bnefe  de  ^e&ment    poffeffion,  he  which  is  oufted  (hal 
de  gard  de  le  mokie,  ^c.  pur  ceo  que    nave  a  writ  of  eje&ment  de  gard  of 
ceux  chofes  fon  chateaux  realx,  et   the  moitie,  &c.  becaule  that  thefe 
pcnfent  eji re  aj^ortions  et  fevers,  S^c.    things  ai-e  chattels  reals,  and  may 
Mes  nul  *  a6twn  de  trefpas,  c'ejiafca-    be  apportioned  and  fevered,  &c.  but 
re>t>9  Quare  clauiUm  iuum  fregit,  et    no    adlion   of    trefpafle   (vtdehcet) 
herbam  fuam>  &c.  conculcavit  et    Quare,  claufum  fuum  fregit,  et  her- 
confumpfit,  8cc.  et  hujufmodi  ac-    bam  fuam,  S^c.  conctScavit,  et  con- 
tiones,  &c.  tun  ne  poet  aver  envers  fumpjit,  S^c.  et  hujufmodi  adiories,  Sfc. 
l^auter,  pur  ceo  que  chefeun  de  eux   the  one  cannot  hav€  agakift   the 
poet  entrer  et  occupier  en  common,  8fc.    other,  for  that  each  of  them  may 
per  my  et  per  tout;  les  terres  et  tene-    enter  and  occupie  in  common,  &c. 
ments  §  aueux  H$  tei^nont  en  com-  per  my  et  per  tout,  the  lands  and 
fHon.    Mes  fi  deux  Jont pojfeffes  de    tenements  which  they  hold  in  com- 
ehatteh  perfonalx   en  common  per   nion.     But  if  two*  be  poffeffed   of 
divers  titles^  ficome  d*un  chival,  ou    chattells  perfonalls  in  common  by 
boef, .  ou  vache,  S^c,  fi  Vun  prent  ceo    divers  titles,  as  of  a  horfe,  an  oxe,  or 
tout  a  luy  hors  de  pojjejjion  d'quter,    a  cowe,  8ic.  if  the  one  take  the  whole 
t<iuter  n^ad  nul  auter  remedie  mes  de   to  himfelfe  out  of  the  pofleffion  of 
prender  ceo  de  luy  que  ad  fait  luy  le    the  other,  the  other  hath  no  other 
tort  pur  occupier  en  common,  S^c.    remedie  but  to  take  this  from  him 
quant  t  il  poet yeier  fon  temps,  8fc,    who  hath  done  to  him  the  wrong  to 
En  mefme  te  manner  ejl  de  chattels   occupie  in  common,  &c.  when  he 
realx,  que'nepoyent  ejtre  fevers,  ficome  ,  can  iee  his  time,  &c.  .  In  the  fame 
en  le  cafe  atantdit,  que  deux  font  pof    manner  it  is  of  chattels  realls,  which 


remedie  per  afcun  aSiion  per  la  ley,  fant  within  age,  if  the  one  taketb 
mes  de  prendre  l*enfant  hors  de  le  the  in  Fant  out  of  the  pofTenioQ  of 
poffeffion  dauter  quaunt  il  veit  fon  the  other,  the  other  liath  no  re~ 
iemps%.  medie  by  an  a6lion  by  the  law,  but 

to  take  the  infant  out  of  the  pof- 
feffion of  the  other  when  he4*ees 
his  time. 

*^pUR  terme  de  one,  S^^    For  one  ycare,  halfe  a  yeare,  &c.  (Sid.  49.) 

**  L'tm  occupie  tout  et  mift  Vauter  hors  de  poffeffion*^    Thefe  are  (Hob.  12a 
words  materially  added,  for  albeit  one  tenant  in  common  take  the  ^j?-  *^- 
whole  profits,  the  other  hath  no  remedie  by  law  againft  him,  for  njg'^^  375  \  ' 
the  taking  of  the  whole  profits  is  no  ejedment :  (1)  But  if  he  drive        *     •  *       ^ 
out  of  the  land  any  of  the  cattell  of  the  other  tenant  in  common,  * 
or  not  fuffer  him  to  enter  or  occupy  the  land,  this  is  an  ejectment 
or  expulfion,  whereupon  he  may  have  ejeHione  firmoK^  for  the  one  (!•  Boll.  Abr, 
moitie,  and  recover  damages  for  the  entric,  but  not  for  the  meane  \^'  ^j^'}^'\ 
profite.  (^~-  '^■^-  ^"-J 

• 
"  Ejedlione  firmae  de  lamoity,  SfC."    Here  by  this  and  the  other  (iHep.  68. 
{S^c:)  in  tbefe  two  Sedions,  are  to  be  underftood  divers  diverfities  ^-  N.  tf.  197.) 

between 

*  tiil  added  in  L.  and  M.  and  Rob.  I  &c,  added  In  L.  and  M.  but  not  in  Roll. 

i  efc,  added  in  L.  and  M.  and  Roh.  (1)  [^  Note  83.] 

t  a  not  in  L.  and  M*  nor  Roh.  , 

Vol.  I.  Q  o 
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between  anions  which  coucefne  right  and  intereft«  (as  of  eje^iom 
firmoiy  ejedment  le  gard,  quart  ejecit  infra  terminum  of  a  chattel 

real  upon  an  expuliion  or  cjedineut)  and  actions  concerniDg  the  bar< 
IH  1^4. 11.92.  taking  of  the  profits  rifing  oflfthe  land  or  doing  of  trefpafle  upor 
43  £.  3.  24.  the  land,  as  here  by  the  examples  doe  appeare,  for  the  right  U 
45  E.  3. 13.  feverall,  and  the  taking  of  the  profits  in  common.  The  fecoiid  iii- 
JO  H.  6. 50.58.  verfity  is  betweene  chattells  reals  that  are  apportionable  rorio 
io^H*6^*7  or  feverable,  as  leafes  for  yeares,  wardlhip  of  lands,  in-  ■- 
3;'  H.  e.  16^  tereft  of  tenements  by  elegity  Aatiite  merchant,  ftaplc,  &c.  of  lands 
t  K.  4.  e3.  and  tenements,  and  chattels  reals  entire,  as  wardflnp  of  the  body,  a 

14  E.  4. 8.  viileine  for  yeares,  &c.  for  if  one  tenant  in  common  take  away  the 
J®  S*  t'  ^i  ward,  or  the  viileine,  &c.  the  other  hath  no  remedie  by  ad^ion,  but 
ei  K.  S.^9.  ^^  ''^^y  ^^^  them  againe.  Another  diver fi tie  is  betweene  chattells 
12  A(r.  W.  realls  and  chattells  peribnalls,  for  if  one  tenant  in  common  take  ail 
47  K.  3.  «v.  b.  the  chattells  perfonalls,  the  other  hath  no  remedy  by  acUoo,  but  he 
v\f  n'"  ^^'  '"^y  ^^^  them  againe ;  and  herein  the  like  law  is  concerning  chat^ 
17  E  i^  Ac-**"  ^^^^  realls  entire,  and  chattells  perfonall  for  this  purpofe.  But  of 
count  12<.  chattels  entire,  as  of  a  flieeji.  horfe,  or  any  other  entire  chattel], 
(Ant.  198.  a.)  reall  or  perfonall,  r.o  fnrvivur  diall  be  betweene  them  that  bold 
JO  H.  4  ^  them  in  common :  and  tenants  in  common  fliall  not  joyne  in  an 
ir/Pl*!^*  e/><^io«^ /f rwi(r,  nor  in  a  writ  of  ejcHmcnt  de  gar3,  or  a  quare  ejecit 
{Sir  Tho.  Ray.  "j/''^  tcrminum,  SiC  for  that  thefe  anions  concerne  the  right  of 
15.  1.  Lev.  49.)  lands  which  are  feveralL 

SI  £.  4.  11,  it,      (Aot.  Sec.  811.  &  fol.  197.  b.) 

15  E.  9.  If  two  tenants  in  common  be  of  a  mannor,  to  the  which  waife 
Bricfc  C74.  and  ftray  doth  belong,  a  firay  doth  happen,  they  are  tenants  in 
i^'J^^^^^*^^'      common  of  the  fame,  and  if  the  one  doth  take  the  ftray,  the  other 

''  hath  no  remedie  by  adion,  but  to  take  him  agaiue.     But  if  by 

'    prefcription  the  one  is  to  have  the  firft  beaft  happening  as  a  ft  ray, 

and' the  other  the  fecond,  there  an  aflion  lieth  if  the  one  take  that 

which  pertaines  to  the  other* 

47  E.  3.  22.  b*        ^^  two  tenants  in  common  be  of  a  dove-houfe,  and  the  6ne  deftroy 

the  old  doves,^  whereby  the  flight  is  wholly  loft,  the  other  tenant  in 
common  (hall  have  an  adion  of  trefpafte,  quare  vi  cfarmis  columbart 
le  pi* /regit  ct  dvcentas  columbas  pretij  403.  interfedt^  per  quod  vola- 
turn  colli mbarisfui  iotaliter  ami/it :  for  the  whole  ftight  is  deftroyed, 
and  therefore  hec  cannot  in  baije  plead  tenancie  in  com->  [tynn  h 
4E.  2.Trc(t)as  mon.  And  fo  it  is  if  two  tenants  in  common  bee  of  a^  *  ' 
233.  parke,  and  one  dcftroyeth  all  the  deere,  an  a61ion  of  trefpafte  lieth. 

[r]  1  IT.  .3. 1.  [^]  '^  two  tenants  in  common  be  of  land,  and  of  mete  ftones, 

9  H,  5. 3.  pro  metis  ct  bundiSf  and  the  one  take  them  up  and  carrie  tbcm 

away,  the  other  ftiall  have  an  adion  .of  trefpafte  quare  ti  et  armis 
a^ainft  him,  in  like  manner  as  he  ftiall  have  for  the  deftru^tion  of 
doves.  ' 
[d1 13  E.  3.  W  '^^  two  tenants  in  common  be  of  a  folding,  and  the  one  of 

IVcfpas  212.       them  difturbe  the  other  to  ered  hurdles,  he  ftiaU-  hare  an  a£Hon  of 
19  R.  2.  br.       trefpafte  quare  vi  et  armis  for  this  diftnrbance. 
n^^r  *^,^^'^*         W  i^  two  feverall  owners  of  houfes  have  a  river  in  common  be- 
vi.  18  H.  6,5.      t^eene  them,  if  one  of  them  corrupt  the  river,  the  other  ihsll  have 
y]  13  H.  7. 36.    an  a<5lion  upon  his  cafe. 

f/]F.N.B.iy7.       [/]  If  two  tenants  in  common,  or  join  tenants,  be  ofanhoafe. 
Bef.  163.  or*  mill,  and  it  fall  in  deciiy,  and  the  one  is  willing  to  repaire  the 

(Aat.  54.  b.)       fame,  and  the  other  will  not,  he  that  is  willing  ftiall  have  a  writ  de 

reparatione  facie ndd\  and  the  writ  faith,  ad  reparationemtt  fifie^ia* 
.. .,  tiomm  ejufdem  d^mAs  teneantur;  whereby  it  appeareth,  that  owners 
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^'    are  in  that  cafe 'bound  pro  bono  ptt6/fC0  to  maindtaiDe  boufos  and 

^     miHs  which  are  for  habitation  and  ofe  of  men. 

^ '        If  one  jointenant  or  tenant  in  common  of  land  maketh  his  com-  ^7  £  f^^ 

¥     panion  his  bayhfe  of  his  part)  he  (hall  have  an  adion.  uf  account  Account  22. 

•^'     againil  him,  as  hath  bin  faid.    But  although  one  tenant  in  common  8  £.  ft. 

•*•     orjointenant  without  being  made  baylife  take  the  tvhoie  profits,  ^p""*^^^* 

^X     no  adion  of  account  lieth  againil  him;   for  in  an. action  of  ac-  Account lt7 

count  he  mud  charge  him  either  as  a  guardian,  baylife,  or  re-  45  £.  3.  10. 
^  -  'ceiver,  as  hath  beene  faid  before,  which  he  cannot  do  in  this  cafe,  47  E.  3. 22.  b. 
^:^'    unlelfe  his  companion  conftitute  him  his  bailife.     And  therefore  ^^  £•  ^-  ^^ 
]^     all  tbofe  bookes  which  affirm  that  an  adion  of  account  lieth  by  ^^^'JP' 
^^     vne  tenant  in  common,  or  jointenant,  againil  another,  niudbein-  s^e.  37.  82. 
tir*    'tended  when  the  one  maketh  the  other  hb  bailife,  for  ocherwife  F.  N.  B.ua.  14 
i«*'    kiever  his  baylife  to  render  an  account  is  a  good  plea.  iOH.7. 16, 

^^^         If  there  be  two  tenants   in  common  of  a  ^ood,  turbaric,  pif*  2  E.  4.  25. 
^   "charie,  or  the  like;  and  one  of  them  doth  waft  againft  the  will  of  f  ^.b^j'^J' 
c'-'     his  companion,  his  companion  fhall  have  an  adion  of  waft,  artd  he  j.Roil.Abr.iis. 
*-     that  did  the  waft  before  judgement,  hath' eledion  either  to  take  his  2.InfL379.) 
^'^     part  in  certaintie  by  the  ftierife  and  tlie  oath  of  men,  &c.  or  that  ^V.  3.  ca.  23, 
ai>     be  grant,  that  from  thenceforth  he  fhal  not  do  waft  but  according 
?«^    'to  his  portion,  &c.  and  if  he  make  choice  of  a  certain  place,  then 

the  place  wafted  fli'all  be  afligned  to  him.     [g]  But  this  extends  not  [^j  27  H.  8. 13. 

to  coparceners,  becaufe  they  were  compellable  to  make  partition  by  21  E.  3.  29. 

the  common  law:  and  this,  as  it  is  faid,  doth  extend  as  well  to  te-  *^^'  3-  ^9. 

nantsin  common  and  joyntenants  for- hfe,  as  to  an  eftate  of  inhe-  f  N^B^sg'^d' 

ritance.     But  if  one  tenant  in  common,  or  joyntenaut  of  a  dove-  f *  -^^  q,  49 '  j^  * 

houfe  deftrdy  the  whole  flight  of  doves,  no  adion  of  waft  doth  lie  in 

that  cafe  upon  the  faid  ftatute,  *  as  fome  doe  hold.  *47  E.  a  22. 

If  lands  be  given  to  two,  and  to  the  heires  of  ene  of  thenV,  and  ^  ^-  3.  3. 

the  tenant  for  life  doth  waft,  he  that  hath  the  inheritance  iliall  have  10  E.  4. 3.  b. 

no  adion  of  wall  by  the  ftatute  of  G/b»c^rr,  bat  upon  the  ftatute  S^H-  6.42. 

of  W,  2.  he  ftiall  have  an  a^lion  of  waft.  And  it  is  to  be  knowne,  ?i5-  ^'  ^'^^ 
'  that  one  tenant  in  common  may  infeoffe  his  companion,  but  not  jg  g'  ^  ^'  . 
?^  releafe,  becaufe  the  freehold  is  feverall.  Joynte^iaiits  may  releafe,  28  R  S.  4.' 
f  but  not  infeoffe,  becaufe  the  freehold  is  jo3'nt;  but  coparceners  (2.  Inft.  403. 
"J  may.  both  infeoffe  and  releafe,  becaufe  their  feifm  to  fome  intents  ^^'  ^P-  *^- 
r     is  joynt,  and  to  fome  feverall  ( 1).  y!h%,  59  d 

2.  Roll.  Abr.  86.  403.     Ant.  186.  b.    Polt  335.  a.) 


\\i 


oi 
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of 
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/TEM,  quant  un  home  •  voile  ALSO,  when  a  man  will  Qiew  a 

monftrer  unfcoffementfait  a  luy,  "^^.  feoffement  made  to  him,  or  a 

ou  un  done  en  le  taile,  ouun  leafepur  gift  in  taile,  or  a  leafe  for  life  of  any 

tewne  de  vie  d^afcim  terns  ou  tene-  lands  or  tenements,  ther  he  (hal  fay, 

menis,  la  il  dirra,  perforce  de  quel  by  force  of  which  fe«ffement,  gift, 

feoffement,  done,  ou  leas,  ilfuitfeipe,  or  feafe,    he  was  feifed^   &c.  but 

4rc.  mes  lou  un  voile  pleade  un  leas  ou  where  one  will  plead  a  leaie  or  grant 

grant  made 

(l)  [See  Note  83!.]  •  en  pUdaunt  zdd^  in  L.  and  M.  and 

Roh. 
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grant  fait  a  luy  de  chattel  real  au  per*  mtAe  to  him  of  a  chatell  real  or  pei 

Jona/,  fa  ildirra,  perforce  de  qtselil  fonal,  ther  he  (hat  fay,  by  force  c 

jidt  po(ftffef  ifc.  which  he  was  pofleiTed,  8cc. 

Pluf8jerraditdetenant9:en common  More  (hall  be  faid  oftenants  i 

en  le  Chapter  de  Releafa  *f  et  Tenant  common  in  the  Chapters  of  Releafc 

per  Elegit  and  Tenant  by  Eiegit. 


ti 


(Piciwd.  Com. 
60S,  ■. 
P«ft.  305.  a« 
Plow.  149.  o. 
Poft.  310.  b. 


TLfyitfeifiey  SfC**  Sti/in  b  a  word  of  art,  and  in  pleading  i 
onely  applied  to  a  freehold  at  lead,  tapofcje  for  diilindion  fak 
is  to  a  chattell  real!  or  perfonall.  As.if  J3.  plead  a  feoflfement  u 
fee,  he  condudeth,  virtute  cujw  prctdUi,'  B.  fuitfeyUus^  SfC.  Bu 
if  he  plead  a  leafe  ibr  yeares,  he  pieadeth,  virtute  cuius  prctdiQu 
B.  intravit,  ct  Jwt  inde  pqfeJIiotuUm ;  and  fo  of  chattell  s  perfonalU 
virtute  cujwfuit  inde  pqffe/ftanatus. 

And  this  holdeth  not  oply  in  cafe  of  lands  or  tenements  whicl 
lie  in  liverie,  but  alfo  of  rents,  advowfons,  commons,  &c.  and  otbe 
things  that  lie  in  grant,  whereof  a  man  hath  an  eilate  for  life  o 
inheritance. 

Alfo  when  a  man  pleads  a  leafe  for  life,  or  any  higher  edatt 
which  pafleth  by  liverie,  he  is  not  to  plead  any  entrie,  for  he  is  ii 
aduall  feifin  by  the  liverie  it  felfe.  Otherwife  it  is  of  a  leafe  fo] 
y^ares,  becaufe  there  he  is  not  adually  poflefled  uutill  an  entrie. 

f  it  coitfirmaacm  added  in  L.  and  M.  and  Roh. 
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